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GENERAL INTRODUCTION 


The Committee of Experts for the Progressive Codification of 
International Law 


On September 22, 1924, the Fifth Assembly of the League of Nations 
adopted the following resolution:! 


The Assembly: 


Considering that the experience of five years has demonstrated the 
valuable services which the League of Nations can render towards rap- 
idly meeting the legislative needs of international relations, and recalling 
particularly the important conventions already drawn up with respect 
to communications and transit, the simplification of customs formalities, 
the recognition of arbitration clauses in commercial contracts, inter- 
national labour legislation, the suppression of the traffic in women and 
children, the protection of minorities, as well as the recent resolutions 
concerning legal assistance for the poor; 

“‘Desirous of increasing the contribution of the League of Nations to 
the progressive codification of international law; 


“Requests the Council: 


“To convene a committee of experts, not merely possessing individually 
the required qualifications but also, as a body, representing the main 
forms of civilisation and the principal legal systems of the world. This 
committee, after eventually consulting the most authoritative organiza- 
tions which have devoted themselves to the study of international law, 
and without trespassing in any way upon the official initiative which may 
have been taken by particular States, shall have the duty: 


“‘(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be the 
most desirable and realisable at the present moment; and 

“‘(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opinion, 
to examine the replies received; and 

“‘(3) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution.” 


In execution of this resolution, the Council of the League of Nations cre- 

ated the ‘“‘Committee of Experts for the Progressive Codification of Inter- 

national Law.’”’? This Committee of Experts met at Geneva, April 1-8, 

1925, selected eleven subjects for investigation, and appointed a sub-com- 

mittee to conduct an inquiry concerning each subject. It met for a second 
1 Records of the Fifth Assembly, Plenary Meetings, p. 125. 


2 The Council set up the committee by a decision taken on December 11, 1924. League 
of Nations Official Journal, February, 1925, p. 143. 
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time, January 12-29, 1926 and after a study of the reports of its sub-com- 
mittees, decided to send questionnaires concerning seven subjects to the 
various governments. A third session was held, March 22—April 2, 1927, at 
which the replies to these questionnaires were studied, and as a result of this 
study, the Committee of Experts reported to the Council of the League of 
Nations that the following subjects were “‘sufficiently ripe for codification,”’ 
within the meaning of that term in the Assembly resolution of September 22, 
1924: (1) Nationality, (2) Territorial Waters, (3) Diplomatic Privileges and 
Immunities, (4) Responsibility of States, (5) Procedure of International 
Conferences and Procedure for the Conclusion and Drafting of Treaties, (6) 
Piracy, (7) Exploitation of the Products of the Sea. The Council trans- 
mitted this report to the Assembly of the League of Nations, by its resolution 
of June 13, 1927.1 

On September 27, 1927, the Eighth Assembly of the League of Nations 
decided to submit three of the seven subjects reported to be ‘‘ripe for codifica- 
tion’’ to a First Conference for the Codification of International Law, viz.,— 
Nationality, Responsibility of States, and Territorial Waters. With refer- 
ence to the four additional subjects pronounced by the Committee of Experts 
to be ‘‘ripe for codification,” the Assembly concluded that the subject of 
Procedure of International Conferences and Procedure for the Conclusion 
and Drafting of Treaties should be studied by the Secretariat of the League 
of Nations;? that the subject of Exploitation of the Products of the Sea 
should be investigated by the Economic Committee coéperating with the 
International Council at Copenhagen;* and that the subjects of Piracy and 
Diplomatic Privileges and Immunities should be “left at one side.” 

At its third session, March 22—April 2, 1927, the Committee of Experts 
prepared questionnaires on four subjects, which were later circulated to the 
Governments. These subjects were: (1) Communication of Judicial and 
Extra-judicial Acts in Penal Matters, (2) Legal Position and Functions of 
Consuls, (3) Revision of the Classification of Diplomatic Agents, (4) Com- 
petence of the Courts in regard to Foreign States. The replies to these ques- 
tionnaires were considered by the Committee of Experts at its fourth session, 
June 22-28, 1928, and as a result the Committee of Experts reported to the 
Council in June, 1928, that two subjects were “sufficiently ripe for codifica- 
tion’’: (1) Legal Position and Functions of Consuls; (2) Competence of 
Courts in regard to Foreign States. When the report came before the 
Assembly of the League of Nations on September 24, 1928, that body decided 
“to reserve these questions with a view to subsequent conferences.’’ 

The Committee of Experts has not met since 1928. 


1 League of Nations Official Journal, July, 1927, p. 757. 

* Various more recent resolutions of the Assembly have dealt with the procedure for 
the conclusion of multipartite conventions at League of Nations Conferences. 

*A convention for the protection of whales was opened for signature at Geneva on 
September 25, 1931. 

‘ League of Nations Official Journal, Supplement No. 64, p. 143. 
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The First Conference for the Progressive Codification of International Law 


This Conference met at The Hague, March 12-April 12, 1930, with repre- 
sentatives of forty-eight states participating. The three subjects on its 
agenda were Nationality, Responsibility of States, and Territorial Waters. 

With reference to nationality, it adopted the following instruments which 
were opened to signature: 


1. Convention on certain questions relating to the Conflict of National- 
ity Laws, April 12,1930. (On September 1, 1931, this convention had been 
signed on behalf of 37 states or members of the League of Nations, and 
two additional states had adhered to it.) 

2. Protocol relating to Military Obligations in Certain Cases of Double 
Nationality, April 12, 1930. (On September 1, 1931, this protocol had 
been signed on behalf of 24 states or members of the League of Nations.) 

3. Protocol relating to a Certain Case of Statelessness, April 12, 1930. 
(On September 1, 1931, this protocol had been signed on behalf of 27 states 
or members of the League of Nations.) 

4. Special Protocol concerning Statelessness, April 12, 1930. (On Sep- 
tember 1, 1931, this protocol had been signed on behalf of 19 states or 
members of the League of Nations.) 


On the subject of Territorial Waters, the discussions revealed “‘a divergence 
of views which for the present renders the conclusion of a convention on the 
territorial sea impossible,’ but the Conference considered ‘‘that the work of 
codification on this subject should be continued.” Articles on the legal 
status of the territorial sea were drawn up for communication to governments 
and ‘‘provisionally approved with a view to their possible incorporation in a 
general convention on the territorial sea.’”” The Conference also recom- 
mended that a new conference should be held, ‘‘either for the conclusion of a 
general convention on all questions connected with the territorial sea, or 
even—if that course should seem desirable—of a convention limited to the 
points dealt with” in the articles on the legal status of the territorial sea. 

On the subject of Responsibility of States, the Conference was ‘‘unable 
to complete its study.” 


The Future of Codification 


The Conference held at The Hague in 1930 was envisaged as a First 
Conference for the Progressive Codification of International Law. Itadopted 
the following Resolution, which was embodied in its Final Act (Paragraph 
IV): 


“The Conference, 

“Calls the attention of the League of Nations to the necessity of pre- 
paring the work of the next conference for the codification of international 
law a sufficient time in advance to enable the discussion to be carried on 
with the necessary rapidity and in the light of the information which is 


essential. 
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“For this purpose the Conference would consider it desirable that the 
preparatory work should be organised on the following basis: 

“1. The Committee entrusted with the task of selecting a certain num- 
ber of subjects suitable for codification by convention might draw up a 
report indicating briefly and clearly the reasons why it appears possible 
and desirable to conclude international agreements on the subjects selected. 
This report should be sent to the Governments for their opinion. The 
Council of the League of Nations might then draw up the list of the sub- 
jects to be studied, having regard to the opinions expressed by the Govern- 
ments. 

“2. An appropriate body might be given the task of drawing up, in the 
light of all the data furnished by legal science and actual practice, a draft 
convention upon each question selected for study. 

“*3. The draft conventions should be communicated to the Governments 
with a request for their observations upon the essential points. The Coun- 
cil would endeavour to obtain replies from as large a number of Govern- 
ments as possible. 

“‘4. The replies so received should be communicated to all the Govern- 
ments with a request both for their opinion as to the desirability of placing 
such draft conventions on the agenda of a conference and also for any fresh 
observations which might be suggested to them by the replies of the other 
Governments upon the drafts. 

“5. The Council might then place on the programme of the Conference 
such subjects as were formally approved by a very large majority of the 
Powers which would take part therein.” 


This Resolution was considered by the Eleventh Assembly of the League 
of Nations in 1930, when action on it was postponed to 1931. Meanwhile, 
governments were asked for their observations on the organization and 
procedure to be adopted, and observations were submitted by twenty gov- 
ernments.' On September 25, 1931, the Twelfth Assembly adopted the 
following resolution :? 


“The Assembly recalls that the resolution of September 22nd, 1924, 
emphasised the progressive character of the codification of international 
law which should be undertaken, and, in view of the recommendations of 
the First Conference for the Codification of International Law held at The 
Hague in 1930, it decides to continue the work of codification with the ob- 
ject of drawing up conventions which will place the relations of States on a 
legal and secure basis without jeopardising the customary international 
law which should result progressively from the practice of States and the 
development of international jurisprudence. 

“To this end, the Assembly decides to establish the following procedure 
for the future, except in so far as, in particular cases, special resolutions 
provide to the contrary. 

“1. Any State or group of States, whether Members of the League or 
not, may propose to the Assembly a subject or subjects with respect to 
which codification by international conventions should be undertaken. 
Such proposals, together with a memorandum containing the necessary 
explanatory matter, should be sent, before March Ist, to the Secretary- 


1 Published in League of Nations Documents, A.12, A.12(a), and A.12(b). 1931. V. 
2 League of Nations Official Journal, Supplement No. 92, p. 9. 
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General, in order that he may communicate them to Governments and 
insert them in the agenda of the Assembly. 

“2. Any such proposals will be considered by the Assembly, which will 
decide whether the subjects proposed appear prima facie suitable for codi- 
fication. 

“3. If the investigation of a proposed subject is approved by the As- 
sembly and if no existing organ of the League is competent to deal with it, 
the Assembly will request the Council to set up a committee of experts, 
which will be asked with the assistance of the Secretary-General of the 
League of Nations to make the necessary enquiries and to prepare a draft 
convention on the subject, to be reported to the Council with an explana- 
tory statement. 

“4. The Council will transmit such report to the Assembly, which will 
then decide whether the subject is provisionally to be retained as a subject 
for codification. If this is decided affirmatively, the Assembly will ask the 
Secretary-General to transmit the said report to the Governments of the 
Members of the League and non-member States for their comments. 

“5. The committee of experts, if it considers it desirable to do so, will 
revise the draft in the light of the comments made by the Governments. 

“Tf the committee of experts revises the draft, the revised draft will be 
submitted to the Governments for their comments and, together with the 
comments received, will be transmitted to the Assembly, which will then 
decide finally whether any further action should be taken in the matter 
and, if so, if the draft should be submitted to a codification conference. 

“Tf the committee does not see any reason to revise the draft, it will be 
transmitted, together with the comments of the Governments, to the As- 
sembly, which will then decide finally whether any further action should 
= taken and, if so, if the draft should be submitted to a codification con- 
erence. 


“The Assembly recommends: 

““(1) That, in relation with the further work in connection with the codi- 
fication of international law, the international and national scientific insti- 
tutes should collaborate in the work undertaken by the League of Nations; 

‘*(2) That the work of codification undertaken by the League of Nations 
should be carried on in concert with the conferences of the American 
States.’ 


Organization of the Research in International Law 


In view of the initiative of the Assembly of the League of Nations, in No- 
vember, 1927, the Faculty of the Harvard Law School undertook to organize 
a research in International Law for the purpose of preparing a draft of an 
international convention on each of the subjects selected by the Eighth As- 
sembly to be dealt with at the First Conference on the Codification of Inter- 
national Law. The method followed by the American Law Institute, which 
is very similar to that of the Institut de Droit International, was adopted for 
the Research, and American scholars and jurists were invited to become 
members of an Advisory Committee under the direction of which the Re- 
search was to be conducted. 
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The invitation to serve on the Advisory Committee of the Research was 
accepted by the following: 
CHANDLER P. ANDERSON, Washington, D. C. 
Commissioner of the United States, German-American Mixed 
Claims Commission. Formerly Counsellor of the Department of 
State; United States Arbitrator, British-American Pecuniary Claims 
Arbitration, United States-Norway Shipping Claims Arbitration. 
JoserH W. BincuaM, Stanford University, California. 
Professor of Law, Stanford University. 
Epwin M. Borcuarp, New Haven, Connecticut. 
Professor of Law, Yale University; Associate member, Institut de 
Droit International. 
CLEMENT L. Bouvf, Washington, D. C. 
Agent of the United States, General and Special Claims Commis- 
sions, United States and Mexico. Formerly Commissioner of the 
United States, Mixed Commission, United States and Panama. 
MARsHALL Brown, Princeton, New Jersey. 
Member, Institut de Droit International. Formerly Professor of 
International Law, Princeton University. 
K. Burpick, Ithaca, New York. 
Dean of the Cornell Law School. 
C. BurtincHaM, New York City. 
Formerly President of the Bar Association of the City of New York. 
BENJAMIN N. Carpozo, Albany, New York. 
Chief Judge of the Court of Appeals of New York. 
JosepH P. CHAMBERLAIN, New York City. 
Professor of Public Law, Columbia University. 
*J. REUBEN CuaRK, JR., Washington, D. C. 
Ambassador of the United States to Mexico. Formerly Under- 
Secretary of State. 
Freperic R. Couprert, New York City. 
Member of the New York Bar; Associate member, Institut de Drott 
International. 
Denmay, San Francisco. 
Member of the San Francisco Bar. Formerly Chairman of United 
States Shipping Board; President of the Emergency Fleet Corpora- 
tion. 
Wiiam C, Dennis, Richmond, Indiana. 
President of Earlham College. Formerly Agent of the United 
States in various international arbitrations; legal adviser to the 
Chinese Government at Peking. 
Epwin D. Dickinson, Ann Arbor, Michigan. 
Professor of Law, University of Michigan. 
Cuar.eEs G. Fenwick, Bryn Mawr, Pennsylvania. 
Professor of Political Science, Bryn Mawr College. 
* Resigned. 
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Grorce A. Fincu, Washington, D. C. 

Managing Editor, American Journal of International Law; As- 
sistant Director of the Division of International Law, Carnegie 
E Endowment for International Peace. 

Ricwarp W. Fiournoy, Jr., Washington, D. C. 
Assistant to the Legal Adviser, Department of State; Professor of 
International Law, National University. 

Raymonp B. Fospicx, New York City. 
Member of the New York Bar. Formerly Under-Secretary- 
General of the League of Nations. 

Henry S. Fraser, Syracuse, New York. 
Member of the New York Bar. 

James W. GaRNER, Urbana, Illinois. 
Professor of Political Science, University of Illinois. Formerly 
President of the American Political Science Association. 

Green H. Hackxwortu, Washington, D. C. 
Legal Adviser, Department of State. 

LEARNED Hanp, New York City. 
United States Circuit Judge, second circuit. 

Amos 8S. Hersuey, Bloomington, Indiana. 
Professor of Political Science and International Law, University 
of Indiana. 

Frank E. Hinck ey, Berkeley, California. 
Member of the San Francisco Bar. Lecturer on International 
Law, School of Jurisprudence, University of California. Formerly 
District Attorney, United States Court for China. 

E. Huacues, Washington, D. C. 

Chief Justice of the United States Supreme Court. Formerly 
Judge of the Permanent Court of International Justice; member 
of the Permanent Court of Arbitration; President of the American 
Society of International Law, Secretary of State. 

CHARLES CHENEY New York City. 
Hamilton Fish Professor of International Law and Diplomacy, Co- 
lumbia University; Associate member, Institut de Droit Interna- 
tional. Formerly Solicitor for the Department of State. 

Puiuip C. Jessup, New York City. 
Assistant Professor of International Law, Columbia University. 

Howarp THAYER KINGSBURY. 
Member of the New York Bar. 

ArtHur K. Kuan, New York City. 
Member of the New York Bar. Associate member, Institut de 
Drott International. 


* Chief Justice Hughes resigned from the Advisory Committee on assuming the office 
of Chief Justice. 
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DraPer Lewis, Philadelphia, Pennsylvania. 
Director of the American Law Institute. Formerly Professor of 
Law, University of Pennsylvania. 

Joun V. A. MacMurray, Baltimore. 
Director of the Walter Hines Page School of International Rela- 
tions, Johns Hopkins University. Formerly United States Minister 
to China. 

Hunter Miter, Washington, D. C. 
Historical Adviser, Department of State. Formerly Legal Adviser 
to the American Commission to Negotiate Peace at Paris. 

Rouanp S. Morris, Philadelphia, Pennsylvania. 
Professor of International Law, University of Pennsylvania. 
Formerly United States Ambassador to Japan. 

*Epwin B. Parker, Washington, D. C. 

Umpire, Mixed Claims Commission, United States and Germany; 
Commissioner, Tripartite Claims Commission, United States, 
Austria and Hungary. 

Pitman B. Pottrer, Madison, Wisconsin. 
Professor of Political Science, University of Wisconsin. 

Jackson H. Ratston, Palo Alto, California. 
Formerly Umpire, Italy-Venezuela Claims Commission. 

Jesse Reeves, Ann Arbor, Michigan. 
Professor of Political Science, University of Michigan. Formerly 
President of the American Political Science Association. 

Exruvu Root, New York City. 
Formerly Secretary of State; Honorary member, Institut de Drott 
International; member of the Permanent Court of Arbitration. 
Formerly President of the American Society of International Law. 

JAMES Brown Scort, Washington, D. C. 
President of the American Society of International Law; Director 
of the Division of International Law, Carnegie Endowment for 
International Peace. Formerly Solicitor for the Department of 
State; Legal Adviser to the American Commission to Negotiate 
Peace at Paris; President of the Institut de Droit International. 

C, Stanwoop, Brunswick, Maine. 
Professor of International Law, Bowdoin College. 

Every C. STowELL, Washington, D. C. 
Professor of International Law, American University. 

Van VECHTEN VEEDER, New York City. 
President of the Maritime Law Association of the United States. 
Formerly Judge of the United States District Court. 

THomas RAEBURN WHITE, Philadelphia, Pennsylvania. 
Member of the Pennsylvania Bar. 


* Deceased. 
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Grorce W. WickersHAM, New York City. 

President of the American Law Institute; Member of the League 
of Nations Committee of Experts for the Progressive Codification 
of International Law. Formerly Attorney General of the United 
States. 

GEORGE GRAFTON WILSON, Cambridge, Massachusetts. 

4 Professor of International Law at Harvard University; Editor-in- 
Chief of the American Journal of International Law; Member, 
Institut de Droit International. 

Joun M. Wootsey, New York City. 

Judge of the United States District Court. 

Lester H. Wootsey, Washington, D. C. 

Member of the District of Columbia Bar. Formerly Solicitor for 
the Department of State. 

Quincy Wricut, Chicago, Illinois. 

Professor of International Law, University of Chicago. 


The Advisory Committee has held the following meetings: 


Cambridge: January 7, 1928. 
Washington: April 28, 1928. 
Cambridge: October 5, 6, 1928. 
Cambridge: February 22, 23, 24, 1929. 
Cambridge: February 20, 21, 22, 1931. 
Cambridge: February 19, 20, 21, 1932. 


The following have served as the Executive Committee of the Research 
during the second phase of its work: 


JoserH H. Beaute, Cambridge, Massachusetts. 
Royall Professor of Law, Harvard University. 
Man ey O. Hupson, Cambridge, Massachusetts. 
Bemis Professor of International Law, Harvard University. 
CHARLES CHENEY Hype, New York City. 
Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University. 
Epon R. James, Cambridge, Massachusetts. 
Professor of Law, Harvard University; member of the Permanent 
Court of Arbitration. 
Francis B. Sayre, Cambridge, Massachusetts. 
Professor of Law, Harvard University; member of the Permanent 
Court of Arbitration. 
James Brown Scott, Washington, D. C. 
President of the American Society of International Law. 
GrorGceE W. WIcKERsHAM, New York City. 
President of the American Law Institute. 
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Work of the Research—First Phase 


With the approval of the Advisory Committee, a Reporter was named 
for each of the three subjects which were to be considered at the conference 
at The Hague, and each of the Reporters was assisted by special advisers. 
The Reporters named by the Research in International Law were: 


(1) Nationality RicHarD W. FLouRNOY, JR. 
(2) Responsibility of States Epwin M. Borcuarp 
(3) Territorial Waters GEORGE GRAFTON WILSON 


The draft conventions prepared by the Research were published in April, 
1929, and republished in a special supplement to the American Journal of 
International Law, vol. 23, No. 2 (April, 1929). Copies of the volume con- 
taining these drafts were circulated by the Secretary-General of the League of 
Nations to the Governments invited to be represented at the Hague Con- 
ference. The Research also published in 1930, in codperation with the 
Division of International Law of the Carnegie Endowment for International 
Peace, a Collection of Nationality Laws of Various Countries, edited by 
Richard W. Flournoy, Jr., and Manley O. Hudson. The publications of the 
Research were frequently referred to at the Conference at The Hague in 
1930; and that Conference adopted a recommendation as follows: 


The Conference, highly appreciating the scientific work which has been 
done for codification in general and in regard to the subjects on its agenda 
in particular, cordially thanks the authors of such work and considers it 
desirable that subsequent conferences for the codification of international 
law should also have fresh scientific work at their disposal and that with 
this object, international and national Institutions should undertake at a 
sufficiently early date the study of the fundamental questions of interna- 
tional law, particularly the principles and rules and their application, 
with special reference to the points which are placed on the agenda of 
such conferences. 


Work of the Research—Second Phase 


In February, 1929, the Advisory Committee of the Research decided to 
undertake the preparation of draft conventions on the four additional sub- 
jects which had been reported by the Committee of Experts to be 
“sufficiently ripe for codification.”” With the approval of the Advisory 
Committee, the following Reporters were selected for these subjects: 


(1) Diplomatic Privileges and Immunities Jesse S. REEVES 
(2) Legal Position and Functions of Consuls Quincy WRIGHT 
(3) Competence of Courts in regard to Foreign 
States C. Jessup 
(4) Piracy JoserH W. BINGHAM 
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The Reporter on Diplomatic Privileges and Immunities, Mr. Jesse S. 
Reeves, has been assisted by Mr. Lawrence Preuss as Research Assistant 
and by the following advisers: 


FreprErRIc R. Couprert, New York City 
Francis DEAK, Columbia University 

Epwin D. Dickinson, University of Michigan 
EaGueton, New York University 

A. H. Fevurer, Harvard University 

JAMES W. Garner, University of Illinois 
GREEN H. Hackwortu, Department of State 
Hersert C. Henestuer, Department of State 
Joun V. A. MacMurray, Johns Hopkins University 
PitmMaN B. Porter, University of Wisconsin 
Juuius I. Puents, Chicago 

Jackson H. Ratston, Palo Alto 

JAMES Brown Scott, Carnegie Endowment 
Danie C. Stanwoop; Bowdoin College 
Evuery C. American University 
Joun B. Wuirtton, Princeton University 
Francis C. p—E Department of State 
Lester H. Wootsey, Washington, D. C. 
Quincy Wriagut, University of Chicago 


The Reporter on Legal Position and Functions of Consuls, Mr. Quincy 
Wright, has been assisted by the following advisers: 


Epwin D. Dickinson, University of Michigan 

A. H. Fevuer, Harvard University 

Ricwarp W. Fiournoy, Jr., Department of State 
GREEN H. Hacxwortu, Department of State 
HERBERT C, Department of State 
Joun D. Hickerson, Department of State 
CHARLES CHENEY Hypz, Columbia University 
Joun V. A. MacMurray, Johns Hopkins University 
Juuius I. Puente, Chicago 

Jesse 8. Rerves, University of Michigan 

Irvin Stewart, Department of State 

Evurery C. STOWELL, American University 
GEORGE GRAFTON Wison, Harvard University 
Francis C. p—E Wotr, Department of State 
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The Reporters on Competence of Courts in regard to Foreign States, Mr. 
Philip C. Jessup with Mr. Francis Déak as Associate Reporter, have been 
assisted by the following advisers: 


ELEANOR ALLEN, Radcliffe College 

JoserH W. BrnauHaM, Stanford University 
Epwin M. Borcuarp, Yale Law School 
CuHARLEs K. Burpick, Cornell Law School 
CHARLES C. BuRLINGHAM, New York City 
Evuiott E. Columbia University 
BENJAMIN V. CoHEN, New York City 
FREDERIC R. Couprert, New York City 
James W. Garner, University of Illinois 
Joun G. Hervey, University of Pennsylvania 
C. Hypr, Columbia University 
Howarp THAYER Kincssury, New York City 
ArtTHuR K. Kuan, New York City 

JAMES Brown Scott, Carnegie Endowment 
R. Vatuance, Department of State 
Van VECHTEN VEEDER, New York City 
GrorGE W. WickEeRsHAM, New York City 
GEORGE GRAFTON WILSON, Harvard University 
Joon M. Wootsey, New York City 
FREDERICK ZIMMERMANN, New York City 


The Reporter on Piracy, Mr. Joseph W. Bingham, has been assisted by the 
following advisers: 


DEnMAN, San Francisco, California 
FaRNHAM P. GrirrFitHs, San Francisco, California 
Joun E. Haruey, University of Southern California 
Frank E, HINcKLEY, University of California 
Ira 8S. Linuick, San Francisco, California 
Cuartes E. Martin, University of Washington 
W. E. Masterson, University of Idaho 

J. P. McBarnz, University of California 

Dup.ey O. McGovwney, University of California 
Orrin K. McMorray, University of California 
STaNLEY Morrison, Stanford University 

Max Rapin, University of California 

Jackson H. RatsTon, Palo Alto, California 
Haro.p H. Sprovt, Princeton University 
GraHaM H., Stuart, Stanford University 
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Meetings of reporters and advisers have been held as follows: 
Diplomatic Privileges and Immunities: 


New York: January 31 and February 1, 1930. 
New York: December 5, 6, 1930. 
Washington: April 19, 20, 21, 23, 1931. 

New York: October 23, 24, 25, 1931. 

Ann Arbor: December 11, 12, 13, 1931. 


Legal Position and Functions of Consuls: 


Ann Arbor: June 4, 5, 1930. 
Washington: November 7, 8, 9, 1930. 
Washington: April 26, 27, 1931. 

New York: October 9, 10, 11, 1931. 
New York: November 27, 28, 29, 1931. 


Competence of Courts in regard to Foreign States: 


New York: November 29, 30, 1929. 
New York: December 12, 13, 1930. 
Washington: May 8, 9, 10, 1931. 
New York: October 16, 17, 18, 1931. 
New York: December 4, 5, 6, 1931. 


Piracy: 


Stanford University: May 30, 31, 1930. 
Stanford University: January 2, 3, 1931. 
Berkeley, California: May 28, 29, 1931. 
Berkeley, California: December 20, 21, 22, 1931. 


At each of these meetings of the reporters and advisers, drafts were dis- 
cussed and modified. The Bar Association of the City of New York, the 
University of California, Stanford University, the University of Michigan, 
and the Carnegie Endowment for International Peace generously gave their 
hospitality for the meetings of Reporters and advisers held respectively in 
New York, Berkeley, Stanford University, Ann Arbor, and Washington. 

The drafts prepared by the Research in International Law, as published 
in this volume, will also be published in the four supplements to the 
American Journal of International Law for 1932. 

With the codperation of the Division of International Law of the Carnegie 
Endowment for International Peace, the Research plans to publish separately 
a collection of the Diplomatic and Consular Laws and Regulations cf various 
countries, edited by A. H. Feller and Manley O. Hudson. 
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Responsibility for the Drafts 


The preparation of the drafts has been undertaken with the object of 
stating the collective views of a group of Americans specially interested in 
the development of international law concerning the subjects which may be 
considered in connection with the codification of international law. The 
drafts represent the result of the work of American jurists and scholars after 
thorough consultation, and as such it is hoped that they may have interest for 
persons interested in the codification of international law. The proposals 
contained in the drafts, and the statements in the comments, are not to be 
taken to represent the individual views of any of the persons who have taken 
part in their preparation. 

The Research is wholly unofficial, and the drafts must not be taken as in 
any way representing the views of the Government of the United States. 


Man tey O. Hupson, 
Director. 


April 1, 1932, 
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DIPLOMATIC PRIVILEGES AND IMMUNITIES 
SECTION I. USE OF TERMS 


ARTICLE 1—USE OF TERMS 
As the terms are used in this convention: 


(a) A *‘state’”’ is a member of the community of nations which maintains 
diplomatic relations with other members of the community of nations. 

(b) A ‘‘mission’’ consists of a person or a group of persons publicly sent 
by one state to another state to perform diplomatic functions. 

(c) A ‘‘sending state’’ is a state which sends a mission to another state. 

(d) A ‘“‘receiving state” is a state to which a mission is sent by another 
state. 

(e) A ‘‘member of a mission” is a person authorized by the sending state 
to take part in the performance of the diplomatic functions of a mission. 

(f) A ‘‘chief of mission” is a member of a mission authorized by the send- 
ing state to act in that capacity. 

(g) The ‘‘administrative personnel” consists of the persons employed by 
the sending state in the administrative service of a mission. 

(h) The ‘‘service personnel’? consists of the persons in the domestic 
service of a mission or of a member of a mission. 

(i) The ‘‘family” of a member of a mission consists of those persons who 
belong to his family and are also members of his household. 


SECTION II. PREMISES AND ARCHIVES 
ARTICLE 2—PREMISES OF A MISSION 


A receiving state shall permit a sending state to acquire land and buildings 
adequate to the discharge of the functions of the latter’s mission, and to hold 
and dispose of such land and buildings in accordance with the law of the 
receiving state. 


ARTICLE 3—PROTECTION OF PREMISES 


1. A receiving state shall prevent its agents or the agents of any of its 
political subdivisions from entering the premises occupied or used by a mis- 
sion, or occupied by a member of a mission, without the consent of the chief 
of the mission; provided that notification of such occupation or use has been 
previously given to the receiving state. 

2. A receiving state shall protect the premises occupied or used by a mis- 
sion, or occupied by a member of a mission, against any invasion or other act 
tending to disturb the peace or dignity of the mission or of the member of 'a 
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mission; provided that notification of such occupation or use has been pre- 
viously given to the receiving state. 


ARTICLE 4—EXEMPTIONS AS TO PREMISES 


1. A receiving state shall not impose any taxes or charges, whether 
national or local, upon the interest of the sending state in movable or immov- 
able property owned, leased, or possessed by the sending state for the pur- 
poses of its mission; provided that such exemption need not be extended to 
charges for special services or assessments for local improvements. 

2. A receiving state shall exempt from any form of attachment or execu- 
tion the interest of a sending state in movable or immovable property owned, 
leased, or possessed by the sending state for the purposes of its mission. 


ARTICLE 5—ARCHIVES 


A receiving state shall protect the archives of a mission from any violation, 
and shall safeguard their confidential character, wherever such archives 
may be located within the territory of the receiving state, provided that 
notification of their location has been previously given to the receiving state. 


ARTICLE 6—ASYLUM 


A sending state shall not permit the premises occupied or used by its 
mission or by a member of its mission to be used as a place of asylum for 
fugitives from justice. 


ARTICLE 7—PROTECTION OF PREMISES AND ARCHIVES 
OF DISCONTINUED MISSION 

1. When a mission has been withdrawn or discontinued, the receiving 
state shall respect and safeguard the archives of the mission and the interest 
of the sending state in the premises and property held by the sending state 
for the purposes of its mission. 

2. When a mission has been withdrawn or discontinued, the sending state 
may entrust to a mission of another state, acceptable to the receiving state, 
the custody of the archives and of the premises and property of the sending 
state held for the purposes of its mission. 


SECTION III. SELECTION AND RECALL OF MEMBERS AND 
PERSONNEL OF A MISSION 


ARTICLE 8—SELECTION OF MEMBERS OF A MISSION 


A sending state may send as a member of its mission, other than the chief 
of mission, any person to whom no objection is made by the receiving state; 
provided, however, that a sending state may not send as a member of a 
mission a national of the receiving state without the express consent of the 
receiving state. 
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ARTICLE 9—SELECTION OF CHIEF OF MISSION 


1. A sending state may send any person as a chief of mission, subject to 
agréation: 

(a) Before appointing a person to be a chief of mission, a sending state 
shall make inquiry of the receiving state as to the acceptability of the person 
whose appointment is contemplated. 

(b) When such inquiry has been made, the receiving state shall indicate, 
without obligation to communicate reasons, whether or not such person is 
acceptable. 

(c) A sending state shall not appoint a person as chief of mission if the 
receiving state has indicated that such person is not acceptable. 

2. The preceding paragraph of this article shall not apply to the sending 
of a person to be the chief of a special mission. 


ARTICLE 10—SELECTION OF ADMINISTRATIVE AND SERVICE PERSONNEL 


A sending state may send or employ as members of the administrative 
personnel or of the service personnel of its mission any persons to whom no 
objection is made by the receiving state. 


ARTICLE 11—OFFICIAL LISTS 


A sending state shall communicate to the receiving state, upon request of 
the latter, a list of the members of its mission, of their families, and of the 
administrative and service personnel. 


ARTICLE 12—RECALL OF MEMBERS OF A MISSION 


1. A receiving state may at any time request a sending state to recall a 
member of a mission who has become persona non grata. 

2. If a sending state refuses, or after a reasonable time fails, to recall a 
member of a mission whose recall has been requested by the receiving state, 
the receiving state may declare the functions of such person as a member of 
a mission to have been terminated. 


ARTICLE 13—OBJECTIONABLE PERSONNEL 


A receiving state may at any time declare that a person who is a member 
of the administrative personnel or of the service personnel of a mission is 
objectionable, and the sending state shall thereupon terminate such person’s 
connection with its mission. 


SECTION IV. COMMUNICATIONS AND TRANSIT 


ARTICLE 14—FREEDOM OF COMMUNICATIONS 


1. A receiving state shall freely permit and protect official communications 
by whatever available means, including the employment of messengers pro- 
vided with passports ad hoc and the use of codes and cipher: 


is 
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(a) between a mission or the members of a mission and the sending 
state; 

(b) between a mission or the members of a mission and other officers 
of the sending state upon the territory of the receiving state; 

(c) between a mission of the sending state and a mission of another 
state sent to the same receiving state; 

(d) between a mission of the sending state and missions and consulates 
of the same state in other states; 

(e) between a mission of the sending state and the agents of public in- 
ternational organizations, such as the Secretary-General of the League 
of Nations, the Director-General of the Pan American Union, the Reg- 
istrar of the Permanent Court of International Justice, and the Secretary 
General of the Permanent Court of Arbitration. 

2. A receiving state shall freely permit and protect communications be- 
tween a mission or members of a mission of the sending state and the 
nationals of the sending state within the territory of the receiving state. 

3. A state other than the receiving state and the sending state shall pro- 
tect and facilitate the transit of such communications and of messengers 
engaged in connection therewith. 


ARTICLE 15—TRANSIT THROUGH THIRD STATE 
When a member of a mission, a member of his family, or a member of the 
administrative personnel is en route to or from his post in the receiving state, 
a third state shall permit his transit and shall accord to him during the tran- 
sit such privileges and immunities as are necessary to facilitate his transit; 
provided that the third state has recognized the government of the sending 
state and is notified of the official character of such person. 


SECTION V. PERSONAL PRIVILEGES AND IMMUNITIES 
ARTICLE 16—BEGINNING OF IMMUNITIES 


A receiving state shall accord to a member of a mission, to a member of 
his family, and to a member of the administrative personnel the privileges 
and immunities respectively provided for in this convention, as from the 
time of such person’s entry upon the territory of the receiving state, or, if the 
person is already within the territory of the receiving state, as from the 
time of his becoming such a member. 


ARTICLE 17—PERSONAL PROTECTION AND SECURITY 


A receiving state shall protect a member of a mission and the members of 
his family from any interference with their security, peace, or dignity. 


ARTICLE 18—NON-LIABILITY FOR OFFICIAL ACTS 
A receiving state shall not impose liability on a person for an act done by 
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him in the performance of his functions as a member of a mission or as a 
member of the administrative personnel. 


ARTICLE 19—EXEMPTION FROM JURISDICTION 


A receiving state shall not exercise judicial or administrative jurisdiction 
over a member of a mission or over a member of his family. 


ARTICLE 20—EXEMPTION FROM CUSTOMS DUTIES 


A receiving state shall exempt a member of a mission from payment of 
customs duties or other import or export charges upon articles intended for 
the official use of a mission, or for the personal use of a member of a mission 
or of his family. 


ARTICLE 21—PROHIBITED GOODS 


A receiving state may refuse to permit a member of a mission, a member 
of his family, or a member of the administrative or service personnel, to 
bring into its territory articles the importation of which is prohibited by its 
general laws; or to take out of its territory articles the exportation of which 
is prohibited by its general laws. 


ARTICLE 22—EXEMPTION FROM TAXATION 


A receiving state shall not impose any taxes, whether national or local, 

(a) upon the person of a member of a mission or of a member of his 
family ; 

(b) upon the salary of a member of a mission, or of a member of the 
administrative or service personnel, paid by the sending state; 

(c) upon the income, derived from sources outside the receiving state, 
of a member of a mission, or of a member of his family, or of a member 
of the administrative or service personnel not a national of the receiving 
state ; 

(d) upon tangible movable property of a member of a mission unless 
used or employed in a business or profession, other than that of the mis- 
sion, engaged in or practiced within the territory of the receiving state; 

(e) upon the interest of a member of a mission in immovable property 
used as his residence or for the purposes of the mission; provided that 
such exemption need not be extended to charges for special services or to 
assessments for local improvements. 


ARTICLE 23—ADMINISTRATIVE AND SERVICE PERSONNEL 


Subject to the provisions of this convention, a receiving state may exercise 
jurisdiction over any member of the administrative or service personnel of a 
mission, only to an extent and in such a manner as to avoid undue inter- 
ference with the conduct of the business of the mission. 
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~ ARTICLE 24—ENGAGING IN BUSINESS OR PROFESSION 


1. A receiving state may refuse to permit a member of a mission or a 
member of his family to engage in a business or to practice a profession 
within its territory, other than that of the mission, or to waive in behalf of 
such a person any of its requirements for engaging in a business or for 
practicing a profession. 

2. A receiving state may refuse to accord the privileges and immunities 
provided for in this convention to a member of a mission or to a member of 
his family who engages in a business or who practices a profession within 
its territory, other than that of the mission, with respect to acts done in 
connection with that other business or profession. 


ARTICLE 25—SUBMISSION TO JURISDICTION 


When a member of a mission or a member of his family institutes a pro- 
ceeding in a court of the receiving state, the receiving state may exercise 
jurisdiction over such person for the purposes of that proceeding; in the 
absence of a renunciation or waiver of the immunity from execution, how- 
ever, no execution may issue in consequence of that proceeding against him 
or against his property. 


/ ARTICLE 26—RENUNCIATION OF PRIVILEGES AND IMMUNITIES 


A sending state may renounce or waive any of the privileges or immunities 
provided for in this convention: the renunciation or waiver may be made 
only by the government of the sending state if it concerns the privileges or 
immunities of the chief of mission; in other cases, the renunciation or waiver 
may be made either by the government of the sending state or by the chief of 
mission. 


ARTICLE 27—EXTRADITION 


A receiving state and a sending state shall apply the provisions of an 
extradition treaty in force between them to a person who is charged with 
having committed, while a member of a mission of the sending state or a 
member of the administrative personnel of such a mission, an offense 
against the law of the sending state, if such person would have been subject 
to extradition under such treaty, had the offense been committed in the 
territory of the sending state. 
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ARTICLE 28—NATIONALITY OF CHILDREN OF MEMBER OF A MISSION 


A receiving state may not impose its nationality upon the child of a member 
of a mission or of a member of his family who is not a national of the receiv- 
ing state, solely by reason of the birth of such child upon its territory. 


ARTICLE 29—TERMINATION OF PRIVILEGES AND IMMUNITIES 


When the functions of a member of a mission have been terminated, a 
receiving state shall continue to accord to him and to the members of his 
family the privileges and immunities provided for in this convention, until 
such persons have had reasonable opportunity to leave the territory of the 
receiving state. 


ARTICLE 30—DEATH OF PERSONS CONNECTED WITH A MISSION 


Upon the death of a national of a sending state who is a member of a mis- 
sion, a member of his family, or a member of the administrative or service 
personnel, the receiving state shall permit the withdrawal of the tangible 
movable property owned by such person, imposing upon such withdrawal no 
conditions or restrictions other than those which prevailed for the with- 
drawal of such property by the person at the time of his death; and it shall 
impose no tax upon the withdrawal or devolution of property so withdrawn. 


SECTION VI. INTERPRETATION 
ARTICLE 31—INTERPRETATION 


1. If there should arise between the High Contracting Parties a dispute of 
any kind relating to the interpretation or application of the present conven- 
tion, and if such dispute cannot be satisfactorily settled by diplomacy, it shall 
be settled in accordance with any applicable agreements in force between the 
parties to the dispute providing for the settlement of international disputes. 

2. In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, the 
dispute shall, at the request of any one of the parties to the dispute, be re- 
ferred to the Permanent Court of International Justice, if all the parties to 
the dispute are parties to the Protocol of December 16, 1920, relating to 
the Statute of the Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16, 1920, to an arbitral tribunal consti- 
tuted in accordance with the provisions of the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 
1907. 
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INTRODUCTORY COMMENT 


In the preparation of this draft convention on Diplomatic Privileges and 
Immunities, no attempt has been made to distinguish sharply between a priv- 
ilege and animmunity. The Committee of Experts for the Progressive Cod- 
ification of International Law has selected the topic ‘‘ Diplomatic Privileges 
and Immunities” as one which seemed proper and “‘ripe”’ for codification. 
The phrase is one consecrated by usage. The Act of 7 Anne c. 12 employs 
“privileges” in the title. The Anglo-Portuguese Treaty of 1809! refers to 
“honours, immunities, privileges, and exemptions from duties and imposts.”’ 
The Havana Convention of 1928 upon Diplomatic Officers uses the phrase 
“immunities and prerogatives.” 

The theory of exterritoriality has not been used in formulating the present 
draft convention, nor, indeed, has there been dependence upon any of the 
numerous specific theories of diplomatic status of which more than a dozen 
have been indicated. 

The draft is frankly pragmatic, and the observation of the Committee 
of Experts has been borne in mind, namely, that the basis of diplomatic 
privileges and immunities is ‘“‘the necessity of permitting free and unham- 
pered exercise of the diplomatic function and of maintaining the dignity of 
the diplomatic representative and the State which he represents, and the 
respect properly due to time-honoured traditions.”” Diplomatic intercourse 
is a normal function of states in the international community. On the basis 
of reciprocity, diplomatic privileges and immunities are the accepted means 
by which such normal functioning is assured. 

A survey of a considerable body of bilateral and multilateral treaties 
concluded during the past century shows that diplomatic privileges and 
immunities have not, except in the Havana Convention of 1928 on Diplo- 
matic Officers, been made the subject of general treaty regulation. Treaty 
provisions dealing with diplomatic privileges and immunities begin to appear 
in great numbers with the independence of the Latin-American states and 
with the beginnings of continuous political relationships between the nations 
of the Far East and western states. Out of approximately one hundred trea- 
ties containing articles on diplomatic agents, Latin-American states were 
parties to about one-half, Near and Middle Eastern states to one-fourth, and 
states of the Far East tothe remainder. These treaties were in nearly every 
case either with the United States or with European nations. Only a very 
few conventions between European states containgd any provisions as to 
the privileges and immunities to be enjoyed by diplomatic agents. 

Nearly three-fourths of the treaties examined contained some variation of 
the most-favored-nation clause. Transitional forms have preceded the 
general adoption of the clause applied reciprocally to both parties. A treaty 

1 Article XI, 2 Hertslet, Commercial Treaties, 27. 
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of 1809 between Great Britain and Portugal contained the provision that 
“His Britannic Majesty and His Royal Highness the Prince Regent of 
Portugal agree severally to grant the same favours, honours, immunities, 
privileges, and exemptions from duties and imposts, to Their respective 
Ambassadors, Ministers, or accredited Agents at the Courts of each of them; 
and whatever favours either of the two Sovereigns shall grant in this particu- 
lar at His own Court, the other Sovereign engages to grant the same at His 
Court.”! By the treaty of 1809 between Great Britain and the Sublime 
Porte ‘‘ Ambassadors from His Majesty the King of Great Britain shall enjoy 
all the honours enjoyed by Ambassadors to the Sublime Porte from other 
nations; and Ambassadors from the Sublime Porte at the Court of London 
shall reciprocally enjoy all the honours granted to the Ambassadors from 
Great Britain.””? The most-favored-nation clause appeared in the Treaty 
of Amity, Commerce and Navigation between Great Britain and Mexico of 
1826 in the following form: ‘“‘The Mexican diplomatic Agents and Consuls 
shall enjoy, in the dominions of His Britannic Majesty, whatever privileges, 
exceptions, and immunities are or shall be granted to Agents of the same rank 
belonging to the most favoured nation: and, in like manner, the diplomatic 
Agents and Consuls of His Britannic Majesty in the Mexican territories 
shall enjoy, according to the strictest reciprocity, whatever privileges, ex- 
ceptions, and immunities are or may be granted to the Mexican diplomatic 
Agents and Consuls in the dominions of His Britannic Majesty.”* The 
same provision is reproduced in a treaty between the Netherlands and 
Mexico of 1827,‘ and in treaties between the Netherlands and Brazil in 
1828,5 and the Netherlands and Colombia in 1829.° 

The most-favored-nation clause in its reciprocal form appears in the 
Treaty of Amity and Commerce of 1824 between the United States and 
Colombia, as follows: “‘Both the centracting parties being desirous of avoid- 
ing all inequality in relation to their public communications and official 
intercourse, have agreed, and do agree, to grant to the envoys, ministers and 
other public agents, the same favors, immunities and exemptions which 
those of the most favored nations do or shall enjoy, it being understood that 
whatever favors, immunities or privileges the United States or the Republic 
of Colombia may find it proper to give to the ministers and public agents of 
any other power, shall by the same act, be extended to those of each of the 
contracting parties.” 7 A similar provision reappears in a number of subse- 
quent treaties with Latin-American States and with Spain. Great Britain 

1 Article XI, 2 Hertslet, Commercial Treaties, 27. 2 Article VII, ibid., 371. 

’ Article XI, 3 Hertslet, Commercial Treaties, 247. 

4 Article XIII, 2 Lagemans, Recueil des traités et conventions conclus par le Royaume des 
Pays-Bas avec les puissances étrangéres, 191. 

5 Article XII, ibid., 216. 6 Article XXIV, ibid., 219. 

7 Article XXV, 1 Malloy, Treaties, Conventions, International Acts, Protocols and Agree- 


ments between the United States of America and other Powers, 292. 
8 United States-Federation of the Centre of America (1825), ibid., 160, Article XX VII; 
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likewise negotiated a series of most favored nation treaties with the new 
states of Central and South America, beginning with that of 1837 with the 
Peru-Bolivian Confederation. France has also provided for most favored 
nation treatment of her diplomatic agents in her treaties with Latin-Ameri- 
can nations.? The negotiation in 1855 of a treaty of friendship and com- 


United States-Brazil (1828), ibid., 133, Article XX VII; 
~Mezico (1831), ibid., 1085, Article XX VII; 
~Chile (1832), ibid., 171, Article XXV; 
“ ~Venezuela (1836), 2 ibid., 1831, Article XXVIII; 
~Ecuador (1839), 1 ibid., 421, Article XXVIII; 
“« ~New Granada (1846), ibid., 302, Article XXIX; 
~Guatemala (1849), ibid., 861, Article XX VII; 
«Salvador (1850), 2 ibid., 1537, Article XXIX; 
~Costa Rica (1851), 1 ibid., 341, Article X; 
-Peru (1851), 2 ibid., 1388, Article XXXIV; 
as “« ~Argentine Republic (1853), 1 ibid., 20, Article XI; 
~Bolivia (1858), tbid., 113, Article XXX; 
~Paraguay (1859), 2 ibid., 1364, Article XII; 
a “ -Haiti (1864), 1 ibid., 921, Article XXXII; 
-~Honduras (1864), ibid., 952, Article X; 
-Nicaragua (1867), 2 ibid., 1279, Article X; 
(1870), ibid., 1414, Article 
“ (1887), ibid., 1431, Article XXIX; 
Salvador (1870), ibid., 1551, Article XXX; 
 ~Spain (1902), ibid., 1701, Article XII. 


1 Article XI.—“ * * * The diplomatic agents and consuls of the Peru-Bolivian Con- 
federation shall enjoy, in the dominions of His Britannic Majesty, whatever privileges, 
exceptions, and immunities are or shall be granted to agents of the same rank belonging to 
the most favoured nation; and, in like manner, the diplomatic agents and consuls of His 
Britannic Majesty in the territories of the Peru-Bolivian Confederation, shall enjoy, accord- 
ing to the strictest reciprocity, whatever privileges, exceptions and immunities are or may 
be granted to the diplomatic agents and consuls of the most favoured nation in the territories 
of the Peru-Bolivian Confederation.”’ 5 Hertslet, op. cit., 383. 

The following articles are almost identical with the preceding: 


Coot Britain-Bolivia (1840), 6 ibid., 90, Article XI; 
“« -Uruguay (1842), ibid., 927, Article X; 
“ “Costa Rica (1849), 8 ibid., 133, Article XI; 
 ~Guatemala (1849), ibid., 521, Article XI; 
. “ -Peru (1850), 9 ibid., 621, Article XI; 
-Paraguay (1853), ibid., 601, Article XII. 


Similar in substance, though not in form, are the following: 


Great Britain-Dominican Republic (1850), 8 ibid., 982, Article VII; 
‘* -Honduras (1856), 10 tbid., 871, Article XIX; 
-Nicaragua (1860), 11 ibid., 451, Article XIX; 
«Salvador (1862), ibid., 885, Article XX; 
“Colombia (1866), 12 ibid., 364, Article XIII. 


? France-Ecuador (1843), Article XX VII.—“TII est formellement convenu entre les deux 
parties contractantes, qu’indépendamment des stipulations qui précédent, les agents 
diplomatiques et consulaires, les citoyens de toute classe, les navires, les chargements et les 
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merce between France and Persia,! providing for most favored nation 
treatment of diplomatic officers, was followed by treaties between Persia and 
the United States,? Great Britain,? the Netherlands,’ Belgium,’ Austria- 
Hungary,’ Denmark,’ Sweden and Norway,® Italy,? Germany,’ and 
Switzerland.! A number of other conventions also contain provision for the 
most favored nation treatment of diplomatic officers.” 

A number of the treaties contain, instead of the usual most-favored-nation 
clause, some provisions enumerating the privileges and immunities to be 
enjoyed by diplomatic agents. Thus, in the Treaty of Peace, Amity and 
Commerce of 1858 between the United States and China, provision was made 
for correspondence by American diplomatic agents with Chinese officials 
on terms of equality, and for the right of visit and sojourn at the Chinese 
capital. The treaty of 1860 between Great Britain and China provided 


marchandises de l’un des deux Etats, jouiront, de plein droit, dans l’autre, des franchises, 
priviléges et immunités quelconques, consentis ou 4 consentir en faveur de la nation la plus 
favorisée; et ce, gratuitement, si la concession est gratuite, ou avec la méme compensation, 
si la concession est conditionelle.”’ 1 Basdevant, Traités et conventions en vigeuer entre la 
France et les puissances étrangtres, 726. The following are almost identical with the pre- 
ceding: 
France-Chile (1846), tbid., 558, Article XXVIII; 

«Costa Rica (1848), ibid., 646, Article XX VII; 

Honduras (1856), 2 ibid., 639, Article XX VII; 

-Peru (1861), 3 ibid., 198, Article XLII. 

The treaty of amity, commerce and navigation with Mexico, 1886, contains the following 
article: “Les Parties Contractantes sont convenues d’accorder réciproquement a leurs 
Envoyés, Ministres et Agents respectifs les mémes priviléges, faveurs et franchises dont 
jouissent ou jouiront a l’avenir les Envoyés, Ministres et Agents publics de la nation la plus 
favorisée.” Article XI, ibid., 72. 

1 Jbid., 216, Article II. 22 Malloy, op. cit., 1371. 

31857, Article XII, Hertslet, Treaties, etc., concluded between Great Britain and Persia and 
between Persia and other Powers, 16. 


41857, Article II, 4 Lagemans, op. cit., 317. 8 1857, Article II, zbid., 146. 
5 1857, Article II, Hertslet, Persian Treaties, 73. 91862, Article II, zbid., 100. 
* 1857, Article II, ibid., 66. 10 1873, Article II, ibid., 84. 

71857, Article II, sbid., 77. 11 1873, Article II, ibid., 149. 


2 Great Britain-Ameer of Kashgar and Yashkund (1874), Hertslet, 14 Commercial Treaties, 
1091, Article VI; 
China-Brazil (1881), 1 Hertslet, Treaties, etc., between Great Britain and China, and be- 
tween China and Foreign Powers, 234, Article {1; 
United States-Corea (1882), 1 Malloy, op. cit., 334, Article IT; 
China-Japan (1896), 1 Hertslet, Chinese Treaties, 373, Article I1; 
China-Corea (1899), ibid., 241, Article II; 
China-Merico (1899), ibid., 399, Article II; 
China-United States (1903), 1 Malloy, op. cit., 261, Article I; 
China-Sweden (1908), 1 MacMurray, Treaties and Agreements with and concerning 
China, 1894-1919, 740, Article II; 
France-Ethiopia (1908), 2 Basdevant, op. cit., 256, Article VIIT; 
Switzerland-China (1918), 2 MacMurray, op. cit., 1429, Article IT. 
% 1 Malloy, op. cit., 211, Articles IV, V. The treaty of 1858 between the United States 
and Japan (ibid., 1000, Article I) and that between Great Britain and Japan of the same year 
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that each contracting party should have the right to send permanent and 
temporary missions to the capital of the other, that the British minister 
should not be compelled to perform any ceremony derogatory to his charac- 
ter as representative of a sovereign and equal nation, that the British Govern- 
ment might acquire legation buildings in Peking, that there should be no 
obstruction of the free movement of the members of the mission or of their 
correspondence, and, finally, that Chinese agents in Great Britain should 
enjoy all the rights of British diplomatic agents in China.! It was provided 
also that “any person guilty of disrespect or violence to Her Majesty’s 
Representative, or to any member of his family or establishment, in deed or 
word, shall be severely punished.” These provisions were evidently 
inserted as a means for securing a greater protection for diplomats than could 
be obtained under the most favored nation clause from states which had not 
yet fully accepted the western system of international law. Some of the 
stipulations are particular in nature and are not merely declaratory of inter- 
national law. The treaty between Denmark and China of 1863 repeats 
certain of the particular stipulations of the British treaty as detailed above 
(Articles II, IV, V, VI), and contains in addition the provision that ‘His 
Majesty’s representative shall enjoy all the privileges and immunities 
which belong to his office under the law of nations.””* The French treaty 
of 1858 with China enumerates some of the privileges and immunities of 
diplomatic officers under international law in the following provision: ‘ Les 
agents diplomatiques jouiront réciproquement dans le lieu de leur résidence, 
des priviléges et immunités que leur accorde le droit des gens; c’est-a-dire 
que leurs personnes, leur famille, leur maison et leur correspondance seront 
inviolable; qu’ils pourront prendre 4 leur service les employés, courriers, 
interprétes, serviteurs, etc., etc., qui leur seront nécessaires.’’* Similar 


(11 Hertslet, Commercial Treaties, 396, Article Il) provide merely for the free movement 
of the diplomatic agents of either party within the territories of the other. 

11 Hertslet, Chinese Treaties, 18, Articles II-VI. 

2 Ibid., Article VI. Similar provisions are found in the treaties between Great Britain and 
Morocco, 1856 (10 Hertslet, Commercial Treaties, 903, Article III) and Great Britain and 
Tunis, 1875 (14 ibid., 541, Article II). Provisions calling for severe punishment of anyone 
showing violence or disrespect, by word or deed, to diplomatic representatives is found also 
in the following treaties: 

China-Denmark (1863), 1 Hertslet, Chinese Treaties, 249, Article III; 
China-Belgium (1865), tbid., 223, Article IIT; 

China-Italy (1866), ibid., 354, Article III; 

China-Spain (1867), tbid., 512, Article II; 

China-Austria-Hungary (1869), ibid., 215, Article IIT; 
China-Portugal (1887), ibid., 423, Article V; 

China-Germany (1861), ibid., 331, Article III; 

China-Peru (1874), ibid., 415, Article III. 

8 Ibid., 249. The same provision is found in the treaty between China and Belgium of 
1865 (ibid., 223, Article III), and in the treaty between China and Italy of 1866 (ibid., 354, 
Article III). 41 Basdevant, op. cit., 574, Article II. 
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provisions are found in treaties between China and Germany,’ Spain,? 
Austria-Hungary,’ Portugal, and Sweden.® 

The most favored nation clause as applied to diplomatic agents refers 
one, in general, to the standard of treatment required by customary inter- 
national law. However, the treaty of 1903 between the United States and 
China recognizes the fact that the privileges and immunities of diplomats 
under a most favored nation clause may be in excess of those demanded by 
international law. The following provision from this treaty seems to in- 
dicate that the standard of the law of nations is merely the minimum stand- 
ard: ‘The diplomatic representatives of the United States shall enjoy all the 
prerogatives, privileges and immunities accorded by international usage to 
such representatives, and shall in all respects be entitled to the treatment 
extended to similar representatives of the most favored nation. * * * ” ® 
This is brought out still more clearly in the Swedish treaty of 1908 with 
China: “‘The Diplomatic Representatives thus accredited shall enjoy all the 
prerogatives, privileges, and immunities accorded by international usage to 
such Representatives, and they shall also in all respects be entitled to the 
treatment extended to similar Representatives of the most favored nation.”’” 
The treaty of 1919 between the Principal Allied and Associated Powers and 
Czecho-Slovakia made no provision concerning the privileges and immunities 
of diplomatic agents and thus implicitly recognized the standard of treat- 
ment required by customary international law, while granting to consular 
officers ‘‘all the facilities, privileges, exemptions and immunities of every 
kind which are or shall be granted to consular officers of the most 
favored nation.”’ 

In the literature of international law the so-called right of legation or 
diplomatic representation has been traditionally regarded as one of the at- 
tributes of sovereignty, and has been associated with the doctrine of the 
fundamental rights of states. The definition of Oppenheim may be taken as 
typical of the sense in which the right of legation is generally understood: 


“Right of legation is the right of a State to send and receive diplomatic 
agents. The right to send such envoys is termed active right of legation, 
in contradistinction to the passive right of legation, as the right to receive 
such envoys is termed.” International Law (4th ed.) I, 608. 


An examination of the text-writers reveals that there is substantial agree- 
ment that the right of legation constitutes merely a capacity or aptitude to 
enter into diplomatic relations, and that there exists no veritable legal right 


11861, Article III, 1 Hertslet, Chinese Treaties, 331. 


2 1867, Article II, ibid., 512. 3 1869, Article III, ibid., 215. 
41887, Article V, ibid., 423. 51908, Article II, 1 MacMurray, op. cit., 740. 
®1 Malloy, op. cit., 261, Article I. 71 MacMurray, op. cit., 740, Article II. 


$29 Hertslet, Commercial Treaties, 588, Article XV. The same provision is found in 
the treaty of the Principal Allied and Associated Powers with Poland, 1919 (<bid., p. 1000, 
Article XIII). 
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or obligation todoso. Cf., 1 Fauchille, Trazté de droit international, 3e partie, 
32; Vidal y Saura, Tratado de Derecho Diplomdtico, 161; Hothorn, “Die 
volkerrechtliche Sonderstellung des Gesandten, 14 Zeztschrift fiir Vélkerrecht 
(1928), Ergdnzungsheft, 2; Cavaglieri, ‘‘Régles générales du droit de la 
paix,’’ 26 Recueil des cours de l’Académie de Droit International, 503; 1 
Satow, A Guide to Diplomatic Practice (2d ed.), 190. 

Although no positive right of legation exists in customary international 
law, it has occasionally been established as a conventional right by treaty. 
The Havana Convention of :1928 provides (Art. I) that “States have the 
right of being represented before each other through diplomatic officers,” 
and the treaty of February 11, 1929 between Italy and the Holy See contains 
the following provision: ‘‘L’Italia reconosce alla Santa Sede il diritto di 
legazione attivo e passivo secondo le regole generali del diritto internazionale”’ 
(21 Nouv. Rec. Gén. 3° sér., 18,21). The exercise of the right must be under- 
stood, however, to be conditioned upon the possession by the contracting 
parties of recognized governments, and upon the granting of agréation by the 
receiving state. Any provision upon the subject of the so-called “right of 
legation’” would clearly fall outside the province of this draft and would in- 
volve a consideration of political factors not susceptible of legal formulation. 

The literature upon the subject of diplomatic privileges and immunities is 
extremely large. Dr. Vladimir E. Hrabar has summarized the works before 
1625 in his De legatis et legationibus tractatus varii (Dorpat, 1905) and 
those from 1625 to 1700 in his De legatorum jure, tractatuum catalogus com- 
pletus ab anno MDCXXV usque ad annum MDCC (Dorpat, 1918). The 
following is a partial bibliography of works, excluding general treatises upon 
international law but including periodical articles: 
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SECTION I. USE OF TERMS 


ARTICLE 1—USE OF TERMS 


As the terms are used in this convention: 

(a) A “state” is a member of the community of nations which maintains 
diplomatic relations with other members of the community of nations. 

(b) A “mission” consists of a person or a group of persons publicly sent 
by one state to another state to perform diplomatic functions. 

(c) A “sending state’’ is a state which sends a mission to another state. 

(d) A “receiving state” is a state to which a mission is sent by another 
state. 

(e) A “member of a mission” is a person authorized by the sending state 
to take part in the performance of the diplomatic functions of a mission. 

(f) A “chief of mission” is a member of a mission authorized by the send- 
ing state to act in that capacity. 

(g) The “administrative personnel” consists of the persons employed by 
the sending state in the administrative service of a mission. 

(h) The “service personnel’ consists of the persons in the domestic 
service of a mission or of a member of a mission. 

(i) The “family” of a member of a mission consists of those persons who 
belong to his family and are also members of his household. 


COMMENT 


(a) The present draft makes no attempt to define the classes of entities 
possessing a capacity for diplomatic representation. Several international 
persons, while not technically independent, now maintain normal diplomatic 
relations with other units with which they are not constitutionally bound. 
In the present draft, therefore, “state”’ is not used to denote entities of 
normal status alone, but only as a convenient and appropriate term to 
designate those entities which actually maintain official diplomatic relations 
with other members of the community of nations, irrespective of their 
relative status as expressed in terms of sovereignty or independence. 

(b) The term “mission”’ is used to denote the diplomatic group, whatever 
be the permanency of its tenure or its official rank (embassy, legation, special 
mission). As there appears to be no difference as to legal status between 
embassies and legations, these latter terms are avoided. The term is broad 
enough to include special missions of a political or ceremonial character 
which are accredited to the government of the receiving state. Members 
of special missions probably enjoy the same privileges and immunities as do 
those of permanent missions. Regulation of Vienna, Art. 3; Havana Con- 
vention on Diplomatic Officers (1928), Art. 9. The subject-matter, as 
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outlined by the Committee of Experts for the Progressive Codification of 
International Law (L. of N., C.196.M.70.1927.V), excludes from this draft 
the subject of the privileges and immunities of delegates to international 
congresses and conferences and of special state agents participating in the 
functions of international organizations. Although they are generally 
accorded diplomatic privileges and immunities, delegates are not members 
of a mission “‘sent,’’ 7.e., accredited, to another state. Agents specially 
attached by their governments to public international organizations, or 
acting as members of their representative organs, are likewise excluded. 
By virtue of treaty provision or of customary international law they are 
entitled to the possession of diplomatic immunities, but they are obviously 
not members of a diplomatic mission in the ordinary sense of the term. 
The same reasons operate to exclude from this draft a consideration of the 
status of international functionaries, such as agents of the League of Nations 
and judges of the Permanent Court of International Justice. To a great 
extent, their position has been determined by agreement of the states con- 
cerned. See Preuss, ‘“‘ Diplomatic Privileges and Immunities of Agents 
Invested with Functions of an International Interest,’’ 25 American Journal 
of International Law (1931), 694. It appears to be desirable that a separate 
general convention on the subject should be concluded, in which account 
would be taken of the differences between the activities of diplomats proper 
and of agents invested with functions of an international interest. Diena, 
Report of the Subcommittee on Diplomatic Privileges and Immunities (L. of N., 
C.196.M.70.1927.V). 

Customary international law has established no standard by which 
diplomatic missions may clearly be distinguished in all cases from non- 
diplomatic missions on the basis of differences in their respective functions. 
The expansion of the activities entrusted to diplomatic missions and the 
growth in recent decades of new types of state agencies operating on foreign 
territory have tended to obscure the distinction between diplomatic and 
non-diplomatic functions. It would seem, therefore, that the distinction 
between a ‘“‘mission,’’ as employed in this draft, and missions not possessing 
the diplomatic character must rest upon purely formal grounds. It appears 
to be the practice of states to accord the benefits of diplomatic privileges and 
immunities to the members of missions whose heads have been invested by 
their governments with a diplomatic rank and title recognized in inter- 
national intercourse. Incidents in state practice which demonstrate the 
essentially formal nature of the test of diplomatic character are not infre- 
quent. Thus, objection has at times been offered to the title of ‘‘ diplomatic 
agent”’ or “political agent’’ as applied to a particular official. In 1868 the 
name of Mr. Hitz, ‘political agent and consul general’’ of the Swiss Con- 
federation at Washington, was stricken from the diplomatic list on the 
ground that his title was “one of a class unusual in public intercourse between 
independent states” and ‘‘not referable to any of the recognized grades 
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of diplomatic intercourse.”” 4 Moore, Digest of International Law, 441-443. 
The title of Mr. Schuyler, “diplomatic agent and consul general”’ of the 
United States to Roumania, was in 1881 changed, upon the protest of the 
Roumanian Government, to ‘chargé d’affaires and consul general’”’ (zbid., 
443-445). There has likewise been objection in Danzig to the title of “high 
commissioner’”’ borne by the Polish representative, on the ground that it 
implies that his position is not that of a diplomatic agent sent to a foreign 
state, but merely that of an administrative functionary of the Polish 
Government. Lewinsky, ‘‘Das Gesandtschafts- und Konsulatsrecht der 
freien Stadt Danzig,” 15 Zeitschrift fiir Vélkerrecht (1929), 70. See also 1 
Hyde, International Law, chiefly as interpreted and applied by the United 
States, 723. The diplomatic character has been refused to members of 
special missions not invested with diplomatic rank (Taco Mesdag c. Marie 
Heyermans (Belgium, 1898), Cour de cassation, Pas. Belg. 98.1.202, 26 
Journal de droit international privé (1899), 618; Serrano c. Vissié (France, 
1883), Cour de Bordeaux, 10 Journal de droit international privé (1883), 619); 
but was accorded where the official concerned possessed a diplomatic rank 
(In re Anfrye (Pa., 1876), 3 Wkly. Notes. Cas. 188), or was attached to the 
personnel of an accredited legation (Meyer et cie c. Offerman (Argentine 
Republic, 1911), Civil Court of Buenos Aires, 38 Journal de droit international 
privé (1911), 1288). In the case of Engelke v. Musmann (Gt. B., [1928] 
A. C. 433) it was held by the House of Lords that a person attached to the 
staff of the German Embassy under the style of consular secretary was a 
diplomatic officer. Cf. Musmann v. Engelke (Gt. B., [1928] 1 K. B. 90). In 
view of the expansion of diplomatic activities, it seems undesirable to attempt 
a precise definition of ‘‘diplomatic functions” by conventional regulation. 
The right of the receiving state to refuse agréation or to acquiesce in the 
attachment of members to the personnel of accredited missions constitutes 
a safeguard against any tendency on the part of a sending state to invest 
with the diplomatic character persons whose functions depart too widely 
from those traditionally considered to be appropriate to diplomatic activity. 

The members of non-diplomatic missions, such as frontier commissions, 
or agents sent abroad for purposes of an administrative or technical char- 
acter, are entitled by international law to a special protection and considera- 
tion, the limits of which are not determined with precision. Note of the 
German Chancellor to the French Ambassador, April 28, 1887, 28 Staats- 
archiv, 328; L. of N., O. J. (1924), 524; L. of N., C.196.M.70.1927.V., 135; 
L. of N., ©.75.M.69.1929.V., 65-67. See also Aff. Gravenhoff (France, 
1918), Trib. civ. Seine, 45 Journal de droit international privé (1918), 1183; 
Worovsky c. Serventi (Italy, 1921), Trib. corr., Rome, Monitore dei Tribunale 
(1922), 31, 49 Journal de droit international privé (1922), 789; Fenton Teatile 
Association, Lid. v. Krassin (Gt. B., 1921), 38 T. L. R. 259. In a number 
of cases the personnel of missions of non-diplomatic character have been 
accorded diplomatic privileges and immunities by express treaty provision 
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and attachment to the diplomatic mission of the state concerned. This 
practice, commonly followed in the case of Soviet economic delegations, is a 
further confirmation of the view that the distinction between diplomatic and 
non-diplomatic missions rests less upon functional than upon formal dif- 
ferences. The commercial treaty between Germany and the U. S. S. R. 
signed October 12, 1925 (53 L. N. T. S. No. 1257, p. 7) contains the following 
provisions: 


Article 2. To assure the operation of the foreign trade monopoly, a 
Trade Delegation, having its seat at Berlin, shall be attached to the Em- 
bassy of the U. 8. S. R. in the German Reich. 

Article 4. The head of the Trade Delegation (Commercial Delegate), 
his two assistants, and the members of the Council of the Trade Delega- 
tion domiciled in Berlin shall enjoy all the privileges and benefits of 
exterritoriality. 

Article 5. The premises at Nos. 2-25 Lindenstrasse, Berlin, utilized 
by the Trade Delegation for the purposes of its mission . . . shall be 
accorded exterritoriality. 


Additional to the Economic Agreement 


Ad. Article 2. The attachment of the Trade Delegation to the Embassy 
of the U.S.S. R. shall be definitely effected by the granting of the regime 
of exterritoriality to the persons and premises specified in Articles 4 
endS.... 


See also the following agreements with the U.S. 8. R. concluded both before 
and after the de jure recognition of the U.S. 8S. R. by the states concerned: 

Austria—R. 8. F. S. R., Dec. 7, 1921, 20 L. N. T. S., No. 515, p. 171 
(extended by exchange of notes between Austria and the U. 8. 5S. R., Sept. 
8, 1923), Art. 2. 

Esthonia—U.S.S8S. R., May 17, 1929, 94 L. N. T.S., No. 2152, p. 323, Art. 2. 

Italy—U. S. S. R., Feb. 7, 1924, 1 Raccolta Ufficiale delle Leggi e det 
Decreti del Regno d’Italia (1924), No. 342, Art. 3. 

Sweden—U. 8.8. R., Oct. 8, 1927, 71 L. N. T.S., No. 1679, p. 411, Art. 2. 

It would appear desirable to leave the regulation of the status of the special 
missions considered above to bilateral agreement of the interested states. 
Attachment of newer types of state agents to the personnel of accredited 
missions affords sending states an opportunity to secure for them the bene- 
fits of diplomatic privileges and immunities, and the right of the receiving 
state to refuse its acquiescence to such action furnishes a sufficient safeguard 
against its abuse. 

(c) The use of the terms ‘“‘sending state” and “‘receiving state”’ is fre- 
quent in the literature of the subject. The term ‘‘sending”’ as used in this 
draft, does not refer to any one specific act by the sending state, nor is it 
indicative of any determinable time; it is used rather in the sense of a mission 
emanating from a state, although it may not yet have actually proceeded 
upon its journey. 
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(d) Ordinarily, the term “‘reception,’’ used in connection with a foreign 
diplomatic mission, refers to that formal act by which the mission, or at least 
its chief, is “officially received’’ by the chief of state, with all of the cere- 
monies determined by the division of protocol. The duties of the state as to 
the mission, however, antedate this ceremonial act. Again, a foreign 
mission may be said to be “‘received”’ when it makes a physical entry upon 
the territory of a state. Both are definite acts in point of time. In this 
draft the term “‘receiving state” is used without reference to either of these 
events, which might imply a terminus a quo of diplomatic privileges and 
immunities. The subject of the beginning of such privileges and immunities 
is one for substantive formulation and is set forth in Article 16. In general 
the draft undertakes to state diplomatic privileges and immunities in terms 
of the reciprocal rights and duties of sending and receiving states. 

(e) The terms ‘‘diplomatic agent”’ and ‘‘diplomatic officer,’’ which have 
frequently been used heretofore in draft projects, opinions, and texts, have 
been discarded, as the quality of ‘‘agent”’ or ‘‘officer’’ depends upon the law 
of the sending state and upon international practice. The Havana Conven- 
tion on Diplomatic Officers (Art. 14) classifies as ‘‘ diplomatic officers”’ those 
designated in this article as ‘‘chiefs of mission.’”” The more general usage is 
that employed in the Instructions to Diplomatic Officers of the United States 
(1927), which provide that the term “diplomatic officers’”’ shall “be 
deemed to include ambassadors, ministers (whether plenipotentiary or 
diplomatic agents), chargés d’affaires, chargés d’affaires ad interim, coun- 
selors of embassy or legation, and secretaries of embassy or legation’’ (Ch. 
I, sec. 1). In numerous texts and state papers the members of the above 
classes are classified as ‘‘ official personnel,” “‘diplomatic personnel,”’ public 
suite,’ and ‘‘members of a mission” (personnel officiel ou diplomatique, 
comitivas ptblicas, Miglieder der Gesandtschaft). As used in this draft 
the term ‘‘member of a mission” includes the functionaries appointed by 
the sending state and engaged in the diplomatic work of the mission. The 
difficulty in distinguishing between ‘‘diplomatic”’ and ‘non-diplomatic”’ 
functions has given rise to divergences in state practice as to the officers in- 
cluded within the class termed ‘‘membersof amission.” Itisrecognized that 
the functional distinction here proposed is circular and that it would exclude 
certain classes conceded to be members of the mission if narrowly inter- 
preted. However, it would be inadvisable to attempt a closer definition in 
an international convention, since the limits of the class can best be de- 
termined by agreement of the states concerned, doubtful cases being decided 
as they arise. The present practice of notifying the appointment of mem- 
bers of the official personnel to the government of the receiving state prior to 
sending them to their posts, together with the section of the present draft 
(Article 8) providing that the members of the mission are subject to the 
“objection” of the receiving state, provide adequate safeguards against un- 
due extension of the membership of a mission by the sending state. 
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Whatever doubts exist concerning the subordinate employees of a mission, 
there is no doubt as to the inclusion within the members of a mission of a 
number of grades of officers, such as counselors, secretaries of embassy and of 
legation, and attachés (military, naval, air, commercial, financial, and 
special). These classes are understood to be comprised within the terms of 
national legislation providing for the special protection and diplomatic 
immunities of public ministers and foreign envoys (Statute of 7 Anne, c. 12; 
United States Revised Statutes, secs. 4063-4065; France, Decree of 13 
ventdése, an II). 

(f) Usage is not fixed as to the generic term to be applied to members of 
the four classes of diplomatic officers customarily designated as chiefs of 
missions, 7.e., ambassadors extraordinary and plenipotentiary, envoys ex- 
traordinary and ministers plenipotentiary, ministers resident, and chargés 
d’affaires, although they are generally referred to as ‘diplomatic agents” 
(Regulation of Vienna, 1815; New York draft of the Institute of International 
Law, 1929), “‘diplomatic representatives’’ (Instructions to Diplomatic Of- 
ficers of the United States, 1927, Ch. I, sec. 1), or “‘public ministers’? (Cam- 
bridge draft of the Institute of International Law, 1895). Since all of the 
above apply to chiefs of diplomatic missions, the use of particular terms has 
been avoided and the chiefs of missions designated simply as such. The 
term ‘‘chief of a mission” includes all officers appointed and authorized 
by the sending state to act as such, invested with a rank and title customary 
in international intercourse, and accredited to act in that capacity before the 
government of the receiving state. The term is inclusive of representatives 
of the Holy See designated as “legates,”’ ‘‘nuncios,” and ‘“internuncios,”’ 
and of chargés d’affaires ad interim, although the latter do not usually pre- 
sent letters of credence. 

The position of ‘‘chief of mission’’ is based upon function and legal status 
in international law. The differences in rank and title among officers of this 
class are not of importance for the purposes of this convention, since they 
are determined by considerations of ceremony and etiquette, and not of law 
or function. 


Except as concerns precedence and etiquette, diplomatic officers, what- 
ever their category, have the same rights, prerogatives and immunities. 

Etiquette depends upon diplomatic usages in general as well as upon the 
laws and regulations of the country to which the officers are accredited. 
Havana Convention on Diplomatic Officers (1928), Art. 3. 


It is to be observed that the rank held by a chief of mission in an interna- 
tional sense may differ from that to which he is entitled by virtue of his 
hierarchical position as member of the foreign service of the sending state. 
A chargé d’affaires, chief of a diplomatic mission abroad, may, for example, 
occupy the position of minister plenipotentiary in the career service of 
the sending state. It would seem that no legal significance attaches to the 
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‘representative character” attributed to ambassadors by Article 2 of the 
Vienna Regulation of 1815. In view of the identical legal status possessed 
by all heads of missions and the rise of constitutional methods in the conduct 
of foreign relations, the distinction has lost even the ceremonial significance 
it once possessed. Guerrero, Report to the Council of the League of Nations 
on the Revision of the Classification of Diplomatic Agents, L. of N., C.203.M.77. 
1927.V.; A.15.1928.V., pp. 45-48. 


Rank is conferred by the government which the agent represents, in 
accord with the government to which he is accredited. Draft Convention 
on Diplomatic Agents, International Commission of American Jurists, 
1927, Art. 4. 


Although the chiefs of missions, whatever their grade, possess identical 
rights and privileges, their possession of a recognized diplomatic title and 
rank is of importance in determining whether the mission has the diplomatic 
character. 

(g) The practical importance of the distinction between members of a 
mission and of the administrative personnel is slight in those states which 
accord diplomatic privileges and immunities to members of the latter class. 
In most states, however, the distinction is a necessary one, and in this draft, 
which accords only limited immunities to members of the administrative 
personnel, it is one which must be made. 

Because of their public character, the members of the administrative 
personnel should receive a special treatment in excess of that accorded to 
domestics and domestic servants, whose functions have a remote relation to 
the independence of the diplomatic officer upon whom they depend. The 
inclusion of administrative personnel in a separate class has some basis in 
present practice, especially with reference to the functionaries of inter- 
national organizations (cf. the arrangements between the League of Nations 
and the Swiss Government, A percu du régime applicable a la Société des Na- 
tions et d son personnel résident d Genéve, Départment de Justice et de Police 
de la République et Canton de Genéve, 1922, and the modus vivendi of 1926, 
L. of N., O. J. (1926), 1422; and between the Permanent Court of Inter- 
national Justice and the Netherlands Government, L. of N., O. J. (1928), 
985), and is justified as a measure of legislation by the desirability of provid- 
ing a separate status for a class of officers whose relative importance does not 
warrant their inclusion within the members of a mission, and whose official 
connection with the sending state marks them off from the service personnel. 
The administrative personnel includes all persons employed by the sending 
state or by the mission, and engaged in the administrative business of the 
mission, such as chancellors, directors of chancery, archivists, clerks, 
secretaries and messengers (see the Monthly List of Employees of Embassies 
and Legations in Washington not printed in the Diplomatic List, Department 
of State). 
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(h) The division of the persons connected with the mission, but not mem- 
bers of it, into two classes: (1) administrative personnel, and (2) service 
personnel, and the assignment of a different status to each, may involve some 
innovation upon present practice. In view of the fact that members of the 
former class are employees of the sending state and are engaged in the ad- 
ministrative work of the mission, it has seemed desirable to place them in a 
class distinct from the service personnel, who are generally in the private 
employment of the members of the mission. 

(i) National laws and regulations, with the exception of those relating to 
fiscal immunities, contain few provisions in which the families of the members 
of missions are given express mention. Failure to include them in the terms 
of statutes and regulations is not believed, however, to be attributable to an 
intention to exclude them from possession of a privileged position. Although 
few cases involving the status of members of the families have arisen before 
national courts, their identity of privileges and immunities with those on 
whom they depend has been in each instance maintained. No case has been 
found in which diplomatic immunities have been accorded to the families 
of members of the administrative and service personnel. The requirement 
that the members of the family must be members of the household is found in 
the writings of nearly all publicists, in all the projects of conventions which 
have been examined, and in a number of official statements. 


SECTION II. PREMISES AND ARCHIVES 
ARTICLE 2—PREMISES OF A MISSION 


A receiving state shall permit a sending state to acquire land and buildings 
adequate to the discharge of the functions of the latter’s mission, and to hold 
and dispose of such land and buildings in accordance with the law of the 
receiving state. 


COMMENT 


So far as is known, no state has, since the establishment of permanent 
diplomatic missions, refused to permit a sending state to acquire property 
for the purposes of its mission. The acquisition of such property, e.g., the 
purchase of land and the erection of buildings thereon, has become general 
throughout the international community. It has been based upon comity, 
reciprocity, or the express consent of the receiving state. The present article 
is designed to recognize the modern situation, namely, that the normal 
diplomatic functioning of states requires adequate physical instrumentali- 
ties and that, therefore, a sending state should be permitted to acquire lands 
and buildings for such purpose. ‘‘ Acquisition’? may mean ful] and com- 
plete title to the real estate, or it may mean the possession of a lease-hold. 

The methods by which a sending state acquires an interest in land or other 
property in the receiving state are those provided by the municipal law of 
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the latter. There is, therefore, no right, express or implied, by which a 
sending state may exercise eminent domain or other extraordinary method 
for acquiring an interest in land in the receiving state. So also the character 
or extent of the interest acquired is conditioned by the same law. The send- 
ing state acquires over such land not imperium (sovereignty) but dominium 
(property) in accordance with the law as to acquisition, possession, and own- 
ership set up by the receiving state, which is under no duty to the sending 
state to provide special methods of acquisition or unusual forms of tenure. 

The article does not commit the receiving state to the acceptance of any 
particular type of building which the sending state might wish to construct, 
e.g., the receiving state might well insist that the proposed building conform 
in design and appearance to that adopted for a street or vicinity, or that it 
conform to a city plan. Nor does the article recognize the right of a state 
to acquire property within the territory of another state for purposes other 
than for the performance of the functions of the diplomatic mission. 


The law of the United States with reference to the acquisition of real 
property for mission purposes in the District of Columbia is as follows: 


Real estate in District of Columbia; treaties.—It shall be unlawful on 
and after March 3, 1887, for any person or persons not citizens of the 
United States, or who have not lawfully declared their intention to become 
such citizens, or for any corporation not created by or under the laws of the 
United States or of some State or Territory of the United States, to ac- 
quire, hold, or own real estate so acquired, or any interest therein, in the 
District of Columbia, except such as may be acquired by inheritance or in 
good faith in the ordinary course of justice in the collection of debts 
heretofore created. The prohibition of this section shall not apply to 
cases in which the right to hold or dispose of lands in the United States is 
secured by existing treaties to the citizens or subjects of foreign countries, 
which rights, so far as they may exist by force of any such treaty shall 
continue to exist so long as such treaties are in force, and no longer. 
(Mar. 3, 1887, c. 340, 24 Stat. 476.) 

Real estate in District of Columbia; foreign legations.—Sections 79 to 
81 inclusive of this title shall not apply to or operate in the District of 
Columbia, so far as relates to the ownership of legations, or the ownership 
of residence by representatives of foreign governments, or attachés 
thereof. (Mar. 9, 1888, c. 30, 25 Stat. 45.) 


ARTICLE 3—PROTECTION OF PREMISES 


1. Areceiving state shall prevent its agents or the agents of any of its 
political subdivisions from entering the premises occupied or used by a mis- 
sion, or occupied by a member of a mission, without the consent of the chief 
of the mission; provided that notification of such occupation or use has 
been previously given to the receiving state. 

2. A receiving state shall protect the premises occupied or used by a 
mission, or occupied by a member of a mission, against any invasion or other 
act tending.to disturb the peace or dignity of the mission or of the member of 
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a mission; provided that notification of such occupation or use has been 
previously given to the receiving state. 


COMMENT 


This article is so framed as to avoid the implications of exterritoriality. 
‘‘ Ambassadors as if by a kind of fiction are considered to represent those who 
sent them. . . . In consequence, by a similar fiction, ambassadors are held 
to be outside of the limits of the country to which they are accredited.” 
(Grotius, De Jure Belli ac Pacis, II, c. xviii, 1V, 5.) This statement, upon 
which the doctrine of personal exterritoriality has been developed, was after- 
wards extended to the hotel of the ambassador (cf. Adair, The Exterritoriality 
of Ambassadors in the Sixteenth and Seventeenth Centuries, passim). 


It is perfectly clear that ex-territoriality is a fiction which has no founda- 
tion either in law or in fact, and no effort of legal construction will ever 
succeed in proving that the person and the legation buildings of a diplo- 
matic agent situated in the capital of a State X are on territory which is 
foreign from the point of view of the State in question. There are sound 
practical as well as theoretical reasons for abandoning the term ‘‘ex-ter- 
ritoriality,”’ for the mere empluyment of this unfortunate expression is 
liable to lead to errors and to legal consequences which are absolutely 
inadmissible. Diena, Report of the Sub-Committee on Diplomatic Privi- 
leges and Immunities, L. of N., C.196.M.70.1927.V., p. 79. 


Zunichst kann es einem Bedenken nicht unterliegen, dass die Wohnung 
eines bei der inlindischen Regierung beglaubigten Gesandten nicht 
Ausland, sonder Inland ist, und das daher ein in dieser Wohnung 
begangenes Verbrechen als ein im Inlande veriibtes zu erachten. . . . 
raed 1880), Reichsgericht, 3 Entsch. des Reichsgerichts in Strafsachen, 


“In the first place, it cannot be doubted that the dwelling of an envoy 
accredited to a local government is not foreign territory, but domestic, and 
that, therefore, a crime committed in this dwelling is to be considered as 
one committed in domestic territory.| 


Der Begriff Exterritorialitaét enhalt eine Fiktion, die nicht woértlich zu 
nehmen ist. Vermége der Exterritorialitaét werden die Rechte genies- 
senden Grundstiicke in manchen Beziehungen rechtlich so behandelt, als 
wenn sie im Heimatsstaate ihres Inhabers lagen; ihre Zugehérigkeit zum 
Gebiete des Staates, in welchem sie liegen, wird dadurch nicht beseitigt. 
(Germany, 1902), Kammergericht, Beriin, XIII. Civ.-Senat. 12 Zeitschrift 
fiir internationales Recht (1903), 464. 

[The concept ‘‘exterritoriality”’ contains a fiction that is not to be 
taken literally. By virtue of exterritoriality, the lands enjoying these 
rights are, in many respects, treated legally as though they lay within the 
state of their occupants; their attachment to the state in whose boundaries 
they lie is not thereby denied.] 


Die Wohnung eines fremden bei der inlindischen Regierung beglaubig- 
ten Botschafters gilt aber auch keineswegs als fremdes Territorium. Die 
Fiktion der Exterritorialitét hat nach heutiger Anschauung nur die 
Bedeutung, dass gewisse Rechte der inneren Hoheitsgewalt, insbesondere 
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Akte der polizeilichen oder richterlichen Gewalt, gegen die exterritorialen 
Personen nicht ausgeiibt werden diirfen. . . . (Germany, 1902), Kam- 
mergericht, Berlin, XIII. Civ.-Senat., ibid.,'466. See Sachs/Cohn (Ger- 
many, 1905), Reichsgericht, 16 ibid., 279. 

[The dwelling of a foreign envoy accredited to the local government is by 
no means to be considered as foreign territory. The fiction of exterri- 
toriality, according to the present view, signifies only that certain rights 
of internal sovereign power, especially acts of police or judicial authority, 
may not be exercised against exterritorial persons.] 


“Mais cette fiction [d’exterritorialité] ne peut étre admise; ... si 
l’hétel d’une ambassade et d’une légation doit étre tenu pour inviolable, il 
fait néanmoins, avec toutes ses dépendances, partie intégrante du terri- 
toire francais. . . . Min. publ. c. Epoux Basiliadis (France, 1922), Cour 
d’appel de Paris, D. P. 1923.2.59. See Aff. Nikitschenkoff (France, 
1865), Cour de Cassation, Sirey 66.1.33; Min. publ. c. Trochanoff (France, 
1909), Trib. corr. Seine, D. P. 1910.5.33; Munir Pacha c. Aristarchi Bey 
(France, 1909), Tribunal correctionnel de la Seine, 37 Journal de droit 
international privé (1910), 549. 


The qualitative and quantitative measure of special duties which the re- 
ceiving state owes the sending state as to the premises of a mission or as to 
those of members of a mission has traditionally been expressed by the word 
“inviolability,” likewise applied to the persons of members of a mission. 
This draft proceeds upon the theory that such general terms are unfortunate 
and misleading and that little progress is made by substituting the concept 
of inviolability for that of extraterritoriality. 

1. The receiving state owes a specific duty to the sending state to prevent 
its agents or the agents of any of its political subdivisions from entering 
upon the premises of a mission or upon the premises of members of a mission 
without the consent of the sending state as given by the chief of mission. 
That the government of the receiving state is bound to know what are the 
premises occupied by the mission or by the members of a mission is obvious. 
A sending state, however, may use premises for the purpose of the mission 
in addition to the embassy or legation. It may have portions of its archives 
stored elsewhere than in the legation or chancery. It may have offices 
elsewhere than at the capital of the receiving state. In these latter cir- 
cumstances it seems proper to base the duty of prevention upon the actual 
knowledge of such additional premises by the government of the receiving 
state. 

The consent of the chief of mission before entry is equivalent to the consent 
of the sending state and is requisite prior to entry upon the premises of a 
member of a mission as well as upon those of the embassy or legation. The 
draft does not undertake to provide for well known exceptions in practice, 
as when the premises are on fire or where there is imminent danger that a 
crime of violence is about to be perpetrated upon the premises. In such 
cases it would be absurd to wait for the consent of a chief of mission in order 
to obtain entry upon the premises. Like acts of God and force majeure these 
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are necessarily implied as exceptions to the specific requirement of prior 
consent for entry. Whether or not the circumstances are sufficiently 
extraordinary to justify non-observance of the rule would be a matter for 
diplomatic reclamation. 

Other ill-defined exceptions to the principles set forth in this article, 
based on the right of self-defense or conservation, must be admitted. The 
Cambridge Draft of the Institute of International Law on Diplomatic Privi- 
leges and Immunities (Art. 6) provides that: 

Inviolability may not be invoked: 

3. In case of reprehensible acts committed by them, compelling the state 
to which the minister is accredited to take defensive or precautionary 
measures; but, except in cases of extreme necessity, this State must con- 
fine itself to making the facts known to the government of said minister, 
to requesting the punishment or the recall of the guilty official, and, if 
necessary, to surrounding his house to prevent illegal communications or 
public expressions of opinion. 


A search can be made only upon the responsibility of the receiving state, 
subject to a duty to make reparation should the entry prove unjustifiable. 
(Cf. ‘‘L’affaire de la perquisition de l’Ambassade soviétique 4 Pékin, par les 
autorités chinoises,’’ 35 Revue générale de droit international public (1928), 
184 ff.; Fauchille, op. cit., 72-75.) It is not believed possible or desirable 
to frame a general rule upon a subject which depends so largely upon chang- 
ing circumstances. 

The laws of some states provide for the surrounding of the premises of a 
mission to prevent the escape of a criminal who has taken refuge there, or to 
prevent the removal of evidence, etc. (Cuba, Penal Code, Articles 566-567; 
Spain, Law of Criminal Prosecutions, Articles 566-567). 


L’hétel du chef de mission est inviolable, nul agent de l’autorité publique 
ne peut y pénétrer pour un acte de ses fonctions que du consentement du 
chef de mission; l’hétel est exempt de toute réquisition. 

Le chef de mission peut avoir dans son hétel une chapelle de son culte. 

L’inviolabilité de ’hétel s’étend 4 toute demeure ov réside méme mo- 
mentanément, le chef de la mission. 

En aucun cas les équipages, les effets personnels, papiers, archives et 
correspondance du chef et des membres officiellement reconnus de la 
mission ne peuvent faire l’objet d’une perquisition ou d’une saisie. Draft 
of the Institute of International Law (1929), Article 8. 


No judicial or administrative functionary or official of the state to 
which the diplomatic officer is accredited may enter the domicile of the 
latter, or of the mission, without his consent. Havana Convention on 
Diplomatic Officers (1928), Article 16. 


Municipal legislation has recognized these duties: 


Chile: 


Penal Code, Book II, Title I. 
Article 120.—Anyone who violates the personal immunity or the 
dwelling of the representative of a foreign power, will be punished with 
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minor imprisonment in the lowest grade; unless such violation imports a 
crime which involves major punishment, in which case it is to be consid- j 
ered as one of aggravated circumstance. ; 


Colombia: 
Judicial Code, Book II, Title I, chapter III. ; 
Article 295.—The orders, writs, processes, judgments, or decrees which i 


are issued at the instance of a party, or officially by whatever public func- 
tionary, tribunal, court or authority in civil or criminal causes, with the 
object of detaining, arresting, or confining the diplomatic agents of foreign 
nations duly accredited to the government of Colombia, or any of the 
persons who belong to the families, official suites or their personal servants, 
shall have no legal obligation or effect, and on the contrary, shall be ab- 
solutely void. 

The same is ordered with respect to the process of whatever kind which 
are rendered, impleading any of the persons referred to in this article in 
order to summon them in judgment or to confiscate, embargo or detain 
their outfits or correspondence, or the other articles intended for their own 
use; or the things necessary for the exercise of other functions; and in no 
case, nor under any pretext shall the dwellings of such persons be broken 
into, nor shall there be exercised therein any act of jurisdiction. 


Cuba: 
Military Penal Code, Book II, Title II, Chapter I. 


Article 67.—Shall constitute an offense against the law of nations: . . . 
3. The violation of the dwelling, or the attempt upon the life of any 
diplomatic representative. 


Peru: 
Penal Code, Book II, Section II, Title III. 

Article 118.—Offenders against the law of nations: . . . 4. Those who 
violate the dwelling of any diplomatic agent. 

Article 124.—Anyone who violates an armistice, truce, or treaty, shall 
be condemned to jail in the third degree; and anyone who violates the 
dwelling of a diplomatic agent, is subject to minor arrest in the fourth 
degree, for the act of violation alone. 


U.S.S. R.: 

Decree concerning the Diplomatic and Consular Representatives of 
Foreign Countries on the Territory of the U.S. S. R. 

. . . 4. Premises occupied by diplomatic missions and also premises 
occupied by persons enumerated in article 2 and their families enjoy 
exterritorial rights. Searches and arrests of property in these premises 
can be made only upon request or with the consent of the diplomatic . 
representative. During the search the presence of representatives of the 
public prosecution and of the People’s Commissariat of Foreign Affairs is 
required, if such representatives can be found in the given locality. Said 
premises can not be sealed. Admittance to the premises can take place 
only with the permission of the diplomatic representative. However, the 
exterritorial rights extended to the premises do not give the right to 
detain anybody by force in the premises or to give refuge to persons who 
are subject to arrest on the basis of resolutions of plenipotentiary organs 
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of the Union of 8. S. R. or the (several) federal republics. (Izvestia, 
Feb. 24, 1927.) 


Some states, however, seem to derive the inviolability of the premises 
of a mission from the personal inviolability of its chief, and that of the prem- 
ises of a member from his personal inviolability. Such is the case with 
Great Britain where, under the Act of 7 Anne, c. 12, personal inviolability 
and immunity are protected. So also under the law of the United States 
(R. S. sec. 4063), which is modelled on that of Great Britain. 


‘‘ All the reasons which establish the independency and inviolability of 
the person of a minister, apply likewise to secure the immunities of his 
house. It is to be defended from all outrage; it is under a peculiar pro- 
tection of the laws; to invade its freedom is a crime against the state and 
all other nations.””’ Respublica v. Longchamps (Pa. 1784), 1 Dall., 117. 

The wilful injury to the dwelling of a foreign minister with knowledge 
that the house is the domicile of the minister, is an attack on the minister 
and his sovereign, and punishable as such. United States v. Hand (1810) 
Fed. Case No. 15,297. Cf. In re Sun Yat Sen (Gt. B.) 1896. Shortt and 
Mellor’s Practice of the Crown Office (2d ed.), 318. 


Customary international law, recognized by municipal legislation, pro- 
hibits the serving of any writ, summons, order, or process within the premises 
of a mission. (Hurst, ‘“‘Les immunités diplomatiques,”’ 12 Recueil des Cours 
de lV Académie de droit international, 132). Writs and orders must be served 
through the diplomatic channel or through an authorized representative 
designated by the member of the mission to act in his behalf. The laws of 
several countries recognize this rule explicitly. 


Austria, Law of Feb. 5, 1919, 1 Staatsgesetzblatt (1919), No. 87: 

2. Zur Bewirkung von Zustellungen an exterritoriale Personen, zur 
Ausfiihrung von gerichtlichen Verfiigungen, die solche Personen betreffen, 
und zur Vornahme von gerichtlichen Akten in deren Wohnungen ist bei 
Vermittlung des Staatsamtes fiir Ausseres zu nehmen. See also pars. 
23-32, Decree of April 2, 1928, Official Gazette of the Ministry of Justice, 
No. 7. 

[Effecting service of writs on exterritorial persons, executing judicial 
decrees concerning such persons, and undertaking judicial acts in their 
dwellings is to be done through the mediation of the Foreign Office.] 


Esthonia: Code of Criminal Procedure: 


360.—Search warrants and attachments relating to premises occupied 
by foreign ministers shall not be executed without the previous consent of 
the Minister of Foreign Affairs. 


Prussia, Ab.D.JM.v.4.12.1928 iiber den Geshaftsverkehr der Justizbehérden 
mit exterritorialen Personen (I 14 302): 


1. Nach den anerkannten Grundsitzen des Vé6lkerrechts diirfen 
Handlungen, welche eine Ausiibung der inlindischen Gerichtsbarkeit 
enthalten, in den Wohn- und Dienstriumen aller derjenigen Personen, 
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die Vorrechte der Exterritorialitit geniessen, nicht ohne deren Zustim- 
mung vorgenommen werden... . 


A. 1. Fir die Zustellung von Schriftstiicken jedlicher Art ist der un- 
mittelbare Verkehr der Justizbehérden mit exterritorialen Personen 


unzulissig. 
2. Die Zustellung hat mittels eines Ersuchens zu erfolgen, als dessen 


Empfianger das Auswirtige Amt zu bezeichen ist. 


D. 1. Die Vornahme von Zustellungen an Nichtexterritoriale in den 

Wohnoder Dienstraiumen exterritorialer Personen durch Gerichtsvollzieher 

. unter Vermittlung einer Geschiftstelle oder durch die Post wird aus- 
geschlossen. 

Die Zustellung hat wie bei Exterritorialen durch ein Ersuchen zu 
erfolgen, als dessen Empfinger das Auswirtige Amt zu bezeichnen ist. 
Cf. Urteil des Kammergerichts, 16.6.1902, XIII. Civ.-Senat., 12 
Zeitschrift fiir internationales Recht (1902), 464; Sachs/Cohn, Reichs- 
gericht, zbid., 16 Bd., 279. 


[According to the recognized principles of international law, acts which 
involve the exercise of domestic jurisdiction are not undertaken within 
the living and business quarters of persons enjoying the prerogatives of 
exterritoriality, without their consent. 


A. 1. In the service of papers of any kind, immediate intercourse be- 
tween the officers of the court and exterritorial persons is inadmissible. 

2. The service has to take place by means of a request; the Foreign 
Office is to be designated as its receiver. 


D. 1. the serving of summons on non-exterritorial persons in the living 
or business quarters of exterritorial persons by court-officers . . . through 
the mediation of a business connection or by post is excluded. 

As in the case of persons enjoying exterritoriality, the service must take 
place by request; the Foreign Office is to be designated as its receiver.] 


2. The duty of the receiving state to the sending state is the positive one of 
preventing entry upon the premises of a mission by persons clothed with 
governmental authority. In addition there is another and a special duty 
of protecting the premises of a mission against certain acts threatened or 
of special protection necessarily varies according to circumstances, and 
manifestly will be increased in time of political disturbance, or if violence 
against the premises of the mission is threatened. Protection against 
invasion of the premises of a mission or of a member of a mission means 
protection against any attempt to enter the premises against the will of the 
chief or other members of the mission. The duty, however, goes further 
than that. The receiving state is under a duty to protect the premises 
against any acts tending to interfere with the enjoyment or possession of 
such premises. The duty of the receiving state as to the personal protection 
and security of members of a mission is considered in Article 17. The 
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special duty of protection of premises would include protection against 
crowds or mobs collected in the vicinity of the premises for the purpose of 
expressing abuse, contempt or even disapprobation of the sending state or of 
its mission, or of the members of a mission. A similar duty would seem to 
exist to protect such premises against so-called “picketing,” this being an 
act tending to disturb the peace and dignity of the mission. 

The duty of affording protection to the premises does not, however, make 
the receiving state an absolute guarantor of the peace or dignity of the mis- 
sion in every conceivable set of circumstances, comparable with its situation 
as guarantor against entry of state agents upon the premises as provided 
for in paragraph 1. It would seem, however, that the receiving state must 
not only use the means in its power to protect the premises, but it must pro- 
vide means adequate to such protection. Even so it might not be able to 
prevent all acts which would tend to disturb the peace or dignity of the 
mission. The draft in this paragraph undertakes to provide a maximum 
measure of the duty of protection by the receiving state without absolutely 
insuring prevention. 


ARTICLE 4—EXEMPTIONS AS TO PREMISES 


1. A receiving state shall not impose any taxes or charges, whether 
national or local, upon the interest of the sending state in movable or im- 
movable property owned, leased, or possessed by the sending state for the 
purposes of its mission; provided that such exemption need not be ex- 
tended to charges for special services or assessments for local improvements. 

2. A receiving state shall exempt from any form of attachment or execu- 
tion the interest of a sending state in movable or immovable property owned, 
leased, or possessed by the sending state for the purposes of its mission. 


COMMENT 


Questions involving the subjection of one state with respect to its property 
in another state to the jurisdiction of the latter are not those arising in 
connection with diplomatic privileges and immunities. They are considered 
in the draft on Competence of Courts in Regard to Foreign States, Articles 
10 and 23 (a) and Comment. 

This article undertakes to distinguish for purposes of taxation between the 
property, movables and immovables, owned or possessed by the sending 
state and that owned or possessed by the members of its mission, the latter 
being treated in Article 22. 

No state undertakes to subject the property of another state used for 
diplomatic purposes to a property-tax stricto sensu. Some provide by law 
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for its exemption. There are, however, and in increasing number, services 
rendered by a municipality or other public agency, where the benefit is 
special and for which a special charge is made. It would seem that there 
should be no obligation to furnish special services to a legation as a gratuity, 
where there are definite rates to the consumer. Similarly, a municipality 
may assess to the adjoining property its share of a street or sidewalk im- 
provement, or for a sewer. There is no duty on the part of the receiving 
state to furnish these benefits to a sending state without cost. As, however, 
the sending state is immune from the jurisdiction of the receiving state, with 
respect to property employed for diplomatic purposes, no action can be 
maintained to recover the value of such services or benefits, and it is doubtful 
whether a lien will attach to such property. Certainly it cannot be enforced 
as long as the property affected is that of the sending state. A....g 
Deutsches Reich (Austria, 1878), Oberlandesgericht, 16 Sammlung von 
Civilrecht. des Obersten Gerichtshofes (1878), 2; (Austria, 1921), Oberlandes- 
gericht Wien, 3 Entsch. des dsterr.Obersten Gerichtshofes im Zivil- und 
Justizverwaltungsachen (1921), 69. Cf. Etat de Suéde c. Petrocochino (France, 
1929), Trib. civ. Seine, Dalloz Hebd. (1930), 15; decision of Supreme Court 
of Czechoslovakia, April 26, 1928, in translation in Dedk, “Immunity of a 
Foreign Mission’s Premises,” 23 American Journal of International Law 
(1929), 582 ff. 


Draft of the Institute of International Law, New York, 1929: 


Article 19.—L’hétel de la mission est exempt de tous impéts et taxes, 
sauf le cas ov il ne serait la propriété, ni de l’agent, ni de l’ Etat que celui- 
ci représente. 


Havana Convention on Diplomatic Officers, 1928: 


Article 18.—Diplomatic officers shall be exempt in the State to which 
they are accredited... . 


2. From all land taxes on the building of the mission, when it belongs 
to the respective government. 


National legislation: 


Austria: 

Law of July 13, 1921, Bundesgesetzblatt (1921), No. 406, p. 1498: 

(1) Der Bundesminister fiir Finanzen wird bemichtigt, fiir den Fall, 
dass die Gegenseitigkeit durch Staatsvertrige oder durch sonstige 
entsprechende Vereinbarungen gewibhrleistet ist, 


(a) fiir die Erwerbung von Liegenschaften durch auswartige Staaten 
ausschliesslich zum Zwecke der Unterbringung ihrer diplomatischen 
Vertretungen die Befreiung von den Vermégensiibertragungsgebiihren zu 
gewahren; 


(b) die in Kigentume auswirtiger Staten stehenden und ausschliesslich 
der Unterbringung ihrer diplomatischen Vertretungen dienenden Liegen- 
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schaften von allen diesen Liegenschaften zu entrichtenden Steuern zu 
befreien. 

[(1) The Bundesminister for finance is empowered, in case reciprocity is 
guaranteed by treaties between the states, or by other corresponding 
agreements: 

(a) To provide for exemption from the tax on transfers of real estate, 
in the acquisition of real property by foreign states exclusively for the 
lodging of their diplomatic representation; 

(b) To exempt from payment of taxes real property in the possession of 
foreign states and utilized by them exclusively for housing their diplo- 
matic representation. |] 


Law of December 7, 1922, Bundesgesetzblatt (1922), no. 873, p. 1841: 

(1) Der Wohnungsanforderung unterliegen nicht: .. . 

2. Gebéude und Raume aller Art, die im Eigentum oder in Benutzung 
eines fremden Staates oder Staatsoberhauptes, der Mitglieder der fremden 
diplomatischen Vertretungsbehérden und der sonstigen als exterritorial 
anerkannten Personen stehen. 

[(1) The measures relating to requisition of dwellings do not apply to: 

2. Buildings and rooms of all kinds which are in the possession or use 
of a foreign state, or of the head of a state, or of the members of a foreign 
diplomatic mission, or of other kinds of persons recognized as exterritorial.] 


Belgium: 

Les lois fiscales . . . exemptent du paiement de l’impdét les hétels 
occupés par les agents diplomatiques pour autant que ces immeubles 
appartiennent 4 |’Etat qu’ils représentent et soient le siége de leur Am- 
bassade ou de leur Légation. Memorandum of Belgian Ministry of 
Foreign Affairs to American Ambassador, transmitted by the American 
Minister to the Secretary of State, June 5, 1930, Archives, Dept. of State. 


France: 

As to direct contributions and taxes assimilated thereto, there seem to 
be, properly speaking, no law, decrees, or regulations relative to diplo- 
matic immunities. These immunities are accorded either for reasons of 
high international convenience or by virtue of the provisions of treaties 
concluded between France and foreign countries. 

In fact, the immovables occupied by the diplomatic agents accredited 
to the French government are free from property tax and at the same time 
from ‘‘centimes généraux,”’ departmental or communal, in addition to 
the principle of the said tax when these immovables are the property of the 
foreign states. The rule in question is based upon the principle that the 
properties satisfying this last condition are considered as a subsidiary 
part of the foreign territory, and, by a fiction, separate from French 
territory. Memorandum of the Ministry of Foreign Affairs of February 
21, 1930, transmitted by the American Ambassador at Paris to the Secre- 
tary of State, March 11, 1930, Archives, Dept. of State. 


Germany: 
Law of August 10, 1925, 1 Reichsgesetzblatt (1925), 233. 
Artikel I, A, 4, 
(1) Von der Vermégensteuer sind befreit: . . . 
(10) Natiirliche und juristische Personen, nichtrechtsfihige Personen- 
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vereinigungen, Anstalten, Stiftungen und andere Zweckvermégen, soweit 
ihnen unter Wahrung der Gegenseitigkeit nach allgemeinen vélkerrecht- 
lichen Grundsitzen oder soweit ihnen nach besonderen mit anderen 
Staaten getroffenen Vereinbarungen ein Anspruch auf Befreiung von 
den persénlichen Steuern zusteht. 

[Article I, A, 4, 

(1) From the property tax are exempted: 

(10) Natural and juristic persons, associations without legal status, 
institutions, foundations, and other trusts, so far as a claim for immunity 
from personal taxes is established for them under conditions of reciprocity, 
either according to common principles of international law or according 
to special public arrangements with other states.] 


Great Britain: 


An Act for granting an Aid to His Majesty by a Land Tax, to be raised 
in Great Britain for the Service of the year. 38 Geo. 3, c. 5. 

Sec. 46. Provided always, and be it enacted, That every Rate, Tax, 
and Assessment, which shall be made or imposed by virtue of this Act, 
in respect of any House or Tenement which an Ambassador, Resident, 
Agent, or other publick Minister of any Foreign Prince or State, now 
doth or hereafter shall inhabit or occupy, shall be paid by the Landlord 
or Owner of the said Houses or Tenements respectively. 

35 Geo. III, c. 73, sec. 190 (local act). 

And be it further enacted that every rate or assessment which shall be 
made, laid, or assessed by virtue of this Act for or in respect of any land, 
ground, house . . . building, tenement, or hereditament whatsoever, 
which any Ambassador, envoy, resident, agent, or other Public Minister 
of any foreign Prince or State, or the servant of any such Ambassador... , 
or any other person not liable by law to pay such rate or assessment, now 
doth, or hereafter shall, inhabit, shall be paid by and recoverable from the 
landlord, owner, lessor, or proprietor of every such land, ground. . 
(ete.) C 7. Parkinson v. Potter (1885) 16 Q.B. 152; M acartney v. Garbutt 
(1890), 24 Q.B. 368. 


Hungary: 

En vertu du paragraphe 3 de I’article 2 de la loi XXII de l’année 1922 
relative 4 l’impdét sur les batiments, tous les batiments appartenant 4 un 
Etat étranger et occupés, soit par les services de la mission diplomatique, 
soit par les logements du personnel diplomatique, sont en cas de réci- 
procité, exemptés a l’impét susmentionné. Cette exonération s’applique 
exclusivement aux bitiments appartenant 4 des Etats étrangers et non 
pas aux bitiments dont les propriétaires sont des personalités diplo- 
matiques. Memorandum of the Hungarian Foreign Office, transmitted 
by the American Minister to the Secretary of State, March 4, 1930, 
Archives, Dept. of State. 


Italy: 


Tax on buildings. Through an international custom which began, 
according to some, from the exploded legal fiction of exterritoriality, and 
according to others and more reasonably, from international courtesy 
(comitas gentium), Italy, on the basis of reciprocity, exempts from the 
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tax on buildings only the headquarters of the diplomatic corps (not of the 
consular corps) if they are the property of the foreign states. Memoran- 
dum of the Italian Foreign Office transmitted by American Ambassador, 
to the Secretary of State, Oct. 16, 1930, Archives, Dept. of State. 


Sweden: 


Under reservation of reciprocity, the King may accord exemption from 
the tax here considered (property tax) for immovables belonging to foreign 
states and devoted to the use of their legation or one of their consulates. 
‘ Memorandum of the Swedish Foreign Office, transmitted by the 
American Minister, to the Secretary of State, April 3, 1930, Archives, 
Dept. of State. 


Switzerland: 


The present practice of the Swiss authorities is to exempt the diplo- 
matic agent from all direct taxes except impersonal duties on immovable 
property (land tax). The diplomatic agent is therefore required to pay 
indirect taxes and ‘‘dues” only. . . . The buildings used by diplomatic 
missions at Berne are exempted from tax as a purely exceptional measure, 
on a basis of reciprocity. Memorandum of the Swiss Federal Council, 
L. of N., C.196.M.70.1927.V., p. 246. 

United States: 

Property in the District of Columbia owned by foreign Governments 
for Embassy and Legation purposes is exempt from general and special 
taxes or assessments. Property owned by an Ambassador or Minister 
and used for Embassy or Legation purposes is exempt from general taxes 
but not from special assessments for improvements. The payment of 
water rent is required in all cases, as this is not regarded as a tax but the 
sale of a commodity. Diplomatic Serial No. 766, November 9, 1928, 
Dept. of State. 


ARTICLE 5—ARCHIVES 


A receiving state shall protect the archives of a mission from any violation, 
and shall safeguard their confidential character, wherever such archives 
may be located within the territory of the receiving state, provided that 
notification of their location has been previously given to the receiving state. 


COMMENT 


The duty of the receiving state to protect the premises and property of a 
foreign mission would seem to cover the archives of the mission. These, 
however, are more than the mere property of a sending state. They are 
property having a special and a confidential quality. The duty of protection 
is similar to that as to communications (Article 14). Communications once 
received become part of the archives of a mission. 

It is believed that at the present time the duty of the receiving state to 
respect and to protect this confidential character may properly be recognized 
in a code on diplomatic privileges and immunities. When in earlier centu- 
ries an important part of the business of a diplomat was acquisition of 
information, to which he was not properly entitled, by methods not admitted 
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as proper if used by one other than a diplomat or state agent, a receiving 
state might have been regarded as to some extent excused if it sought by 
dubious means to gain information from the correspondence of a foreign 
mission. Instances are too numerous of the failure of the receiving state 
to respect, and adequately to protect, the confidential character of the 
archives of a mission to require specific mention. This article is drafted 
upon the principle that the normal functioning of modern international 
intercourse requires a clearer acknowledgment of the confidential character 
of diplomatic correspondence. A receiving state would be remiss in its duty 
to a sending state if it failed to protect, either in transit or after reception, 
the correspondence of the latter’s mission from theft or acts of trespass in 
which ransacking might take place. This protection applies to the acts of 
those not clothed with official character by the receiving state. Properly 
to afford such protection seems to require legislation by the receiving state 
which would seek to do more than protect the mere property rights in the 
archives. Certainly the normal relations of sending and receiving states 
may be seriously interfered with when a newspaper in the receiving state 
with impunity publishes documents purloined from the archives of the 
sending state in the receiving state and sold to, or otherwise acquired by, 
the newspaper publishing them. The draft does not go so far as to set up a 
duty on the part of the receiving state to prevent a publication. It does, 
however, imply a duty to protect more than the mere property rights in 
and to the archives of a sending state. 


ARTICLE 6—ASYLUM 


A sending state shall not permit the premises occupied or used by its 
mission or by a member of its mission to be used as a place of asylum for 
fugitives from justice. 

COMMENT 


Asylum is the subject of a convention adopted at Havana in 1928 by the 
twenty-one republics of the Americas, which has been ratified by Panama, 
Mexico, Nicaragua and the United States. The significant parts are as 
follows: 


Article 1.—It is not permissible for States to grant asylum in legations, 
warships, military camps or military aircraft, to persons accused or con- 
demned for common crimes, or to deserters from army or navy. 

Persons accused of or condemned for common crimes taking refuge in 
any of the places mentioned in the preceding paragraph, shall be surren- 
dered upon request of the local government. 

Should said persons take refuge in foreign territory, surrender shall be 
brought about through extradition, but only in such cases and in the form 
established by the respective treaties and conventions or by the constitu- 
tion and laws of the country of refuge. 

Article 2.— Asylum granted to political offenders in legations, warships, 
military camps or military aircraft, shall be respected to the extent in which 
allowed, as a right or through humanitarian toleration, by the usages, the 


ARTICLE 6 63 


conventions or the laws of the country in which granted and in accordance 
with the following provisions: 

First: Asylum may not be granted except in urgent cases and for the 
period of time strictly indispensable for the person who has sought 
asylum to ensure in some other way his safety. 

Second: Immediately upon granting asylum, the diplomatic agent, 
commander of a warship, or military camp or aircraft, shall report the 
fact to the Minister of Foreign Relations of the State of the person who 
has secured asylum, or to the local administrative authority, if the act 
occurred outside the capital. 

Third: The Government of the State may require that the refugee be 
sent out of the national territory within the shortest time possible; and 
the diplomatic agent of the country who has granted asylum may in turn 
require the guaranties necessary for the departure of the refugee with due 
regard to the inviolability of his person, from the country. 

Fourth: Refugees shall not be landed in any point of the national terri- 
tory nor in any place too near thereto. 

lifth: While enjoying asylum, refugees shall not be allowed to perform 
acts contrary to the public peace. 

Sixth: States are under no obligation to defray expenses incurred 
by one granting asylum. 


The United States agreed to the adoption of this convention with a reser- 
vation to the effect that the United States does not recognize, in principle, 
the so-called ‘‘doctrine of asylum” as part of international law. It would 
seem, therefore, that the reservation of the United States applies to the 
whole of Article 2 of the Convention. The attitude of the United States 
toward diplomatic asylum is expressed in the Instructions to Diplomatic 
Officers of the United States (1927), Ch. VII: 


Sec. 5. Asylum 


The privilege of immunity from local jurisdiction does not embrace the 
right of asylum for persons outside of a representative’s official or personal 
household. 

Sec. 6. Unsanctioned asylum 

In some countries, where frequent revolutions occur and consequent 
instability of government exists, the practice of extraterritorial asylum 
has been so often resorted to that it has become established to an extent 
not elsewhere admitted, is virtually recognized by the local government, 
and is regarded in anticipation as the permissible recourse of unsuccessful 
insurgents. This Government, which does not look with favor upon such 
usage, wishes to impress upon its representatives that no encouragement 
to expect asylum should ever be given. In order that there may be no 
confusion in their minds it desires to make clear its position as to the 
nature and extent of the so-called right of asylum and the circumstances 
in which it may properly be invoked. The granting of asylum is per- 
missible only to afford temporary shelter to a person under certain condi- 
tions of actual danger, and should not be given in the absence of the 
emergency which would justify such action. The emergency may arise 
through imminent danger of mob violence, imminent danger of obviously 
illegal acts by the duly constituted authorities, or imminent danger of 
violence at the hands of other agencies, such as revolutionists or persons 
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engaged in an attempt to overthrow the established government. In any 
case asylum should not be granted if the danger to the person concerned 
is incurred as a result of criminal activities. The efficacy of asylum is 
necessarily limited by the extent of immunity from local jurisdiction to 
which the premises where it is invoked is entitled. The quality of in- 
violability is inherent only in diplomatic missions, but is possessed by 
non-diplomatic missions, e.g., consulates, to the degree essential for the 
proper exercise of their functions. In the one case the obligation, which 
rests upon the local authorities to respect the inviolability of the premises 
is absolute, whereas in the other it is contingent. The distinction is im- 
portant in determining the attitude to be assumed toward the authorities 
of the local government. It is of course to be understood that only those 
authorities would have the right to question the propriety of affording 
asylum in any case whatever. Should there be an attempt to do so by 
any other agency through acts or threatened acts of violence this Gov- 
ernment would expect and insist upon protection. It will not, however, 
countenance any attempt by its representatives knowingly to harbor of- 
fenders against the laws from the pursuit of the legitimate agents of 
justice. 

Cf. Personal Instructions to the Diplomatic Agents of the United States in 
Foreign Countries (1885), Art. V, secs. 47-48; Moore, Asylum in Legations 
and Consulates; Gilbert, ‘‘The Practice of Asylum in Legations and Con- 
sulates of the United States,” 3 American Journal of International Law 
(1909), 594 ff.; 1 Hyde, International Law, 760-763. 


The matter is also covered by Article 17 of the Havana Convention on 
diplomatic officers of 1928: 


Diplomatic officers are obliged to deliver to the competent local au- 
thority that requests it any persons accused or condemned for ordinary 
crimes, who may have taken refuge in the mission. 


This convention has been ratified by Panama, Mexico, Nicaragua and 
Brazil. 

The American Institute of International Law, Project 22, Diplomatic 
Agents, 1925: 


Article 22.—The diplomatic agent is obliged to surrender to the com- 
petent local authority any individual pursued for crime or misdemeanor 
under law of the country to which he is accredited, who may have taken 
refuge in the house occupied by the agent or in that of the legation. 
Should the agent refuse to surrender him, the local authority has the 
right to guard the house of the agent or of the legation until the govern- 
ment of the agent decides upon the attitude which he will take. 


This was modified by the draft of the International Commission of Amer- 
ican Jurists, 1927, as follows: 
Article 22.—The diplomatic agent is obliged to deliver to the competent 


local authority, who requests it, any person accused or condemned for 
ordinary offenses who may have taken refuge in the legation. 


ARTICLE 6 65 


This is substantially the text of the Havana Convention. The change 
from the text of the American Institute Draft was due to the influence of the 
Pessoé Draft Code, which was adopted with the American Institute Draft 
as a basis for discussion at Rio de Janeiro. 


Article 134 of the Pessof Code (Projecto de Codigo de Direito Interna- 
cional Publico (1911) ), submitted to the International Commission of 
American Jurists, 1912: 

The diplomatic agent is obliged to deliver to the competent local au- 
thority, who requests it, the person accused of or condemned for a common 
crime who has taken refuge in the legation . . . 


The Pesso& Code thus uses ‘‘common crime,”’ the Jurists’ Draft and the 
Havana Convention “ordinary crimes.’”’ It may be assumed that these 
terms were selected so as to leave out of the conventions a proscription of 
asylum on account of ‘‘ political crimes,’’ for which a limited provision was 
made in the Havana Convention on asylum. The present draft undertakes 
to make no such distinction and lays down as a general rule that the exemp- 
tion of the premises of a foreign mission from the jurisdiction of the re- 
ceiving state should not defeat the operation of the criminal law of the 
receiving state as to all fugitives from justice who do not have diplomatic 
immunities. 

In order to avoid any attempt on the part of the receiving state to exercise 
its authority within the premises of a mission, a duty is laid upon the sending 
state to deliver to it anyone not possessed of diplomatic immunities who 
has taken refuge upon its premises (or of those of any of the members of the 
mission), who is accused of, or condemned for, a violation of the criminal 
law of the receiving state. It is assumed that the rendition by the sending 
state is done by the chief of mission or by one acting under competent 
authority. 

In times of revolutionary disturbance, there may exist, for the moment, 
no ‘‘government of the receiving state’’ recognized by the sending state, to 
which surrender may be made. 

Although no legal right of asylum is held to exist, it is believed, neverthe- 
less, that states are not yet prepared to assent to the entire abolition of the 
practice in those parts of the world in which its maintenance appears still 
to be justified upon humanitarian grounds (cf. Gilbert, op. cit.; Hurst, op. 
cit., 214-221; 1 Genet, Traité de diplomatie et de droit diplomatique, 550-556; 
Tobar y Borgofio, L’Asile interne devant le droit international, 131-245; 
Fauchille, op. cit., 75-84). The sending state is in all cases responsible for an 
abuse of a privilege not in itself recognized by international law, but growing 
out of the recognized immunity and right to protection of the premises of the 
diplomatic mission. In event of the abuse of diplomatic privilege through 
the granting of asylum, the authorities of the receiving state are nevertheless 
obliged to respect the immunity of the mission. The sanction of the pres- 
ent article can be made effective only through the diplomatic channel. 
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The exaggerated extension of the doctrine of exterritoriality has in the 
past furnished a justification for the wide acceptance of the so-called right 
of diplomatic asylum, and its influence still tends to confusion of thought 
upon the subject. With the rejection of exterritoriality as an explanation 
for the ‘‘inviolability’’ of the premises of the mission, it becomes apparent 
that this inviolability can have no influence upon the personal status of the 
individuals upon the premises, or upon the law applicable to an offense 
occurring therein. The chief of mission is held to be under no obligation 
to deliver to the local authorities a member of his mission accused of crime, 
not because of any ‘‘exterritorial’’ character of the mission, but because of 
the immunity from jurisdiction possessed by the person concerned. (On the 
other hand, the locus of a crime committed within the premises of a mission 
is that of the territory of the receiving state. 


ARTICLE 7—PROTECTION OF PREMISES AND ARCHIVES OF 
DISCONTINUED MISSION 


1. When a mission has been withdrawn or discontinued, the receiving 
state shall respect and safeguard the archives of the mission and the interest 
of the sending state in the premises and property held by the sending state 
for the purposes of its mission. 

2. When a mission has been withdrawn or discontinued, the sending 
state may entrust to a mission of another state, acceptable to the receiving 
state, the custody of the archives and of the premises and property of the 
sending state held for the purposes of its mission. 


COMMENT 


The duty of the receiving state to protect the premises of a diplomatic 
mission does not end when for any reason the mission itself has been inter- 
rupted or discontinued. Such a situation is most frequently presented when 
diplomatic relations have been broken off, a situation which has often been a 
precursor of a state of war. The duty of the receiving state to continue to 
protect the premises of a foreign diplomatic mission is plain where the 
premises are the property of the sending state. It would seem that the 
extension of the duty of protection of the premises of the mission to 
the movables and archives therein is no less clear. 

There are abundant illustrations as to the modern practice (most frequent 
in time of war) where a third state agrees to look after the interests of a 
sending state in the event of the discontinuance of diplomatic relations be- 
tween the sending and receiving states. The second paragraph sets forth the 
modern practice, whereby it is within the right of a sending state to entrust 
the care and custody of its premises and archives to a third state acceptable 
to the receiving state. No doubt there would come a time when the duty 
of the receiving state as to such premises and archives might be lessened as a 
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result of the prolonged discontinuance of a mission, but there is no definite 
or assignable limit at which such duty disappears. 

It is obvious that the custedy of such premises and archives entrusted to a 
mission of another state is a matter of special arrangement between it and 
the former sending state. Such special arrangement might involve some 
particular or special elements, or conditions of custody. Whatever these 
special elements might be, no cessation of the duty of protection on the part 
of the receiving state would result. It seems that the receiving state would 
owe the custodian state a duty in respect to such premises and archives simi- 
lar to that owed as to the archives and premises of the custodian state. 
Because the receiving state assumes a new duty to the custodian state, it 
follows that the prior consent of the receiving state is necessary. 


SECTION III. SELECTION AND RECALL OF MEMBERS AND PER- 
SONNEL OF A MISSION 


ARTICLE 8—SELECTION OF MEMBERS OF A MISSION 


A sending state may send as a member of its mission, other than the 
chief of mission, any person to whom no objection is made by the receiving 
state ; provided, however, that a sending state may not send as a member of a 
mission a national of the receiving state without the express consent of the 
receiving state. 

COMMENT 


That a state is, in general, free in the selection of the members and per- 
sonnel of its missions is believed to be a statement of an existing rule of inter- 
national law (Havana Convention on Diplomatic Officers, 1928, Arts. 7, 8, 
10). In modern practice, however, this freedom of action on the part of the 
sending state is definitely limited for the purpose of assuring satisfactory 
diplomatic relations based on reciprocal advantage. Since no state is legally 
obligated to enter into diplomatic relations with another, it is not obliged 
to receive any designated individual as the envoy of a foreign state. 


Als unbestrittene Folgerung aus dem Grundsatz der Unabhiangkeit der 
Staaten ergibt sich, dass kein Staat rechtlich gezwungen ist, die Gesandt- 
schaft irgend eines anderen Staates zu empfangen. Die weitere logische 
Folge ist aber, dass auch kein Staat verp‘lichtet ist, selbst wenn er den 
volkerrechtlichen Verkehr durch beiderseitige Gesandtschaften mit 
einem anderen Staate aufnimmt, irgend eine bestimmte Person als Mit- 
glied einer fremden Mission zu empfangen. Die Annahme, dass ein Staat 
rechtlich genétigt werden kénnte, irgend eine bestimmte Person als Mit- 
glied einer fremden Mission anzunehmen, widerspricht dem Grundsatz der 
Unabhangigkeit und bediirfte als Ausnahme von diesem Grundsatz des 
strikten Nachweises und kénnte nur gelten, wenn er sich als positives 
Gewohnheitsrecht entwickelt hatte. Oberlandesgericht Darmstadt (Ger- 
many, 1926), 39 Zeitschrift fiir internationales Recht (1928), 284; Jur. W., 
(1927), 2324. 


= 
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[As an indisputable consequence of the fundamental principle of the 
independence of states, it follows that no state is legally compelled to 
receive the mission of any other state. It is a further logical conclusion, 
moreover, that no state is obligated to receive any designated person as 
a member of a foreign mission, even if it maintains international inter- 
course by a mutual exchange of missions with another state. The assump- 
tion that a state could be compelled by law to accept any designated 
person as a member of a foreign mission contradicts the fundamental 
principle of independence; as an exception to this fundamental principle, 
it requires strict proof, and could be valid only if it had developed as 
positive customary law.] 


One may indeed go further and assert that even if jus legationis is admitted, 
with a correlative duty on the part of the receiving state to receive a mission 
of a sending state, the sending state would in general still be free in the 
selection of persons to serve as members of the mission. 

The draft of the Institute of International Law, New York, 1929, makes 
the selection “subject to the acquiescence of the receiving state.”’ The 
present draft provides for positive objection, or refusal to receive, in place of 
acquiescence. That this refusal seldom occurs is not proof of the proposition 
that it would be contrary to international law. The receiving state may 
prefer to obtain the same end through action of the sending state itself, 
rather than to avail itself of a right whose exercise might endanger the cordial 
relations of the states concerned. Failure to exercise a right cannot of itself 
justify the conclusion that the right does not exist. That it is not asserted 
more frequently is probably due to the fact that diplomatic missions rarely 
augment unreasonably the numbers of their personnel. In order to justify 
the proposition that a state must receive and recognize all persons attached 
to the personnel of foreign missions, it would be necessary to show that there 
exists a rule of customary international law to that effect. 


Fir die Person des Gesandten selbst ist der oben aufgestellte Grundsatz 
(der Unabhangigkeit der Staaten) durch positive Ubung im zwischen- 
staatliche Verkerh als rechtlich bindend fiir den Friedensverkehr durch die 
Einholung des sogen. Agréments anerkannt, .. . fiir nachgeordnete 
Beamte der Gesandtschaft, fiir Bedienstete usw. wird eine solche vor- 
gingige Genehmigung nicht eingeholt. Der Grund liegt einzig in der 
geringeren Bedeutung dieser Stellen. Aus der geschilderten Ubung darf 
aber nicht geschlossen werden, dass der Empfangsstaat rechtlich ver- 
pflichtet sei, jeden nachgeordneten Beamten der Mission zu empfangen 
und damit als exterritorial anzuerkennen. Diese Folgerung miisste als 
positiv nachgewiesen sein; sie ergibt sich nicht aus der Nichteinholung 
des vorgingigen Agréments, auch nicht daraus, dass ein Fall einer solchen 
Zuriickweisung nicht bekannt worden ist. Sie kénnte nur anerkannt 
werden, wenn eine Zuriickweisung eines solchen nachgeordneten Beamten 
durch den Empfangsstaat von dem Absendesstaat nicht anerkannt und 
von dem Empfangsstaat darauf aus Rechtsgriinden, nicht aus politischen 
Griinden nicht aufrecht erhalten worden wire. Nach alledem ist zu 
sagen: ein nachgeordneter Beamter erlangt in der Regel allerdings als 


we 
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Folge der Ernennung durch den Absendesstaat die Exterritorialitiat, 
verliert sie aber, sobald der Wille des Empfangsstaates, ihn nicht zu 
empfangen, klar und deutlich dem Absendesstaat bekannt wird. Ober- 
landesgericht Darmstadt, loc. cit. 

[For the person of the envoy himself the above-mentioned fundamental 
principle (that of the independence of states) is recognized in actual 
practice in interstate relations as legally binding during peaceful inter- 
course by the application of the so-called agrément, . . . for subordinate 
officials of the mission, for servants, etc., such previous designation is not 
applied. The reason for this lies solely in the lesser importance of these 
positions. But it must not be concluded from the practice described that 
the receiving state is legally obligated to accept every subordinate official 
and thereby to acknowledge him as exterritorial. This result would have 
to be established positively; it does not follow from the non-application of 
the previous agrément, nor from the fact that a case of such refusal has 
not been made known. It could be acknowledged only if refusal of such 
a subordinate official by the receiving state had not been recognized by 
the sending state, and thereupon had been sustained by the receiving 
state, not for political reasons, but for legal reasons. After all, this is to 
to said: generally speaking, a subordinate official acquires exterritoriality, 
to be sure, as a consequence of nomination by the sending state, but he 
loses it as soon as the desire of the receiving state not to receive him is 
clearly and distinctly made known to the sending state.] 


Cf. Wehberg, 7 Revue de Droit International et de Législation Comparée 
(3° sér.), 300 ff.; Giese, 13 Zeitschrift fiir Vélkerrecht (1926), Erganzungsheft; 
Strupp, zbid.; Heyland, 14 zbid., 597. 

The following are cases in which the receiving state has declined to receive 
designated envoys: Lord Goderich, 1757, sent by Great Britain as minister 
to Sweden; Sénonville, 1792, sent by France to Sardinia; Pinckney, 1796, 
sent by the United States to France; Marshall, 1797, sent by the United 
States to France; de Rehansen, 1797, sent by Sweden to France; Ofiis, 1811, 
sent by Spain to the United States; von Martens, 1820, sent by Prussia to 
Sardinia; Sir Stratford Canning, 1832, sent by Great Britain to Russia; 
Count of Westphalia, 1847, sent by Prussia to Hanover; Keiley, 1885, sent 
by the United States to Italy, and by the United States to Austria-Hungary; 
Blair, 1891, sent by the United States to China. 

The following articles from previous draft projects and conventions illus- 
trate the divided state of opinion as to the status of members of missions who 
are nationals of the receiving state: 


Persons belonging by their nationality to the country to whose govern- 
ment they are accredited, may not take advantage of the benefits of 
immunity. Art. 15, Cambridge draft of the Institute of International 
Law, 1895. 

A national of the country in which his functions are to be exercised can 
not be appointed a diplomatic agent without the consent of his govern- 
ment. Art. 9, American Institute draft, 1925. 

States are free in the selection of their diplomatic agents, but they shall 


70 DIPLOMATIC PRIVILEGES AND IMMUNITIES 


not invest with such functions the nationals of a state in which the 
mission must function. Art. 9, Draft of the International Commission 
of American Jurists, 1927. 

L’immunité de juridiction ne s’applique pas aux agents appartenant par 
leur nationalité au pays auprés du gouvernement duquel ils sont accrédités. 
New York draft of the Institute of International Law, 1929, Article 15. 

States are free in the selection of their diplomatic officers; but they may 
not invest with such functions the nationals of a State in which the mission 
must function, without its consent. Havana Convention on Diplomatic 
Officers, 1928, Art. 7. (Cf. the discussion at the Cambridge session (1895) 
of the Institute of International Law, Annuaire, Session de Cambridge 
(éd. abr.), 723-724.) 


The provisions of article 8 follow somewhat closely that of the Havana 
Convention, which represents a compromise between the conflicting princi- 
ples that nationals of the receiving state are in all cases denied immunities, 
and that they are entitled to immunities unless the receiving state makes a 
contrary stipulation at the time of acceptance. The present draft appears to 
express the customary rule of international law, and results from principle 
and practice. 


‘“Where an ambassador, minister or member of an embassy or legation 
is a subject of the country to which the mission is accredited, he enjoys the 
privilege of extraterritoriality so far as the government receiving the mis- 
sion has not excluded it in its reception of the person in question.”” West- 
lake, A Treatise on Private International Law (7th ed.), 280. 


‘A State may declare beforehand the terms under which it will consent to 
receive its own subject as a foreign diplomatic agent. But if the subject 
be received without any such previously promulgated stipulation he will 
be entitled to the full jus legationis.”” 1Satow, Guide to Diplomatic Prac- 
tice (2d ed.), 214. See also De Heyking, L’exterritorialité, 54; 5 Weiss, 
Traité théorique et pratique de droit international privé, 140; Hothorn, 
“Die vélkerrechtliche Sonderstellung des Gesandten,”’ 14 Zeztschrift fir 
Vélkerrecht (1928) Ergdnzungsheft, 97; Bernet c. Herran (France, 1876), 
Trib. civ. Seine, Sirey 77.2.17; Macartney v. Garbutt (Gt. B., 1890), 
24 Q. B. 368. 


The fact that a person is a national of the receiving state would justify the 
latter in refusing to receive him. The United States has acted not infre- 
quently in this way. In re Baiz (1890), 135 U. S. 403; and cases and 
opinions cited in 4 Moore, Digest, 549-553, and 1 Hyde, International Law, 
737-738. 

There exists, however, some dissent from the principles herein set forth 
which casts doubt upon their correctness. In addition, the law of some 
countries provides that the benefits of diplomatic privileges and immunities 
shall not extend to the members of foreign missions when the persons in 
question are nationals of the receiving state (e.g., Germany, Gerichtsverfas- 
sungsgesetz, secs. 18-20). The present tendency is illustrated by the practice 
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of states in refusing to extend diplomatic privileges and immunities to 
nationals who are agents and functionaries of the League of Nations, the 
Permanent Court of International Justice and other international organiza- 
tions (see Basdevant, Les fonctionnaires internationaux, 313-316). Since the 
practice of notification of the appointment of members of a mission, other 
than the chief, is not legally required nor universally followed, it is believed 
that the present section would offer a satisfactory way of preventing the 
reception of nationals as members of foreign diplomatic missions. The 
consent must be express, questions of tacit or implied consent thus being 
avoided. Such consent would, of course, result in the recognition of the 
full diplomatic privileges and immunities of the person concerned. 


ARTICLE 9—SELECTION OF CHIEF OF MISSION 


1. A sending state may send any person as a chief of mission, subject to 
agréation: 

(a) Before appointing a person to be a chief of mission, a sending state 
shall make inquiry of the receiving state as to the acceptability of the 
person whose appointment is contemplated. 

(b) When such inquiry has been made, the receiving state shall indicate, 
without obligation to communicate reasons, whether or not such person is 
acceptable. 

(c) A sending state shall not appoint a person as chief of mission if the 
receiving state has indicated that such person is not acceptable. 

2. The preceding paragraph of this article shall not apply to the sending 
of a person to be the chief of a special mission. 


COMMENT 


1. Agréation consists of two acts: (a) the inquiry (usually informal), 
addressed by a sending state to the receiving state as to the acceptability of a 
certain person to be its chief of mission, and (b) the indication, also usually 
informal, by the receiving state to the sending state that such person will be 
acceptable (agrément). 

To make agréation as to the chief of mission obligatory is to erect a nearly 
universal practice into a legal rule, in order that states may know what to 
expect in their mutual dealings. Art. 8 of the Havana Convention on 
Diplomatic Officers, 1928, provides that 


“No State may accredit its diplomatic officers to other states without 
previous agreement with the latter.”” The same provision appears in the 
Draft of the International Commission of American Jurists, Art. 10, and 
the American Institute Draft, Art. 10. 


Freedom from any obligation to set forth specific reasons for declining to 
accept a proffered selection as chief of mission by the sending state avoids 


72 DIPLOMATIC PRIVILEGES AND IMMUNITIES 


contentious correspondence and assists in the smoother functioning of 
diplomacy. Since states have the right to refuse any diplomatic represent- 
ative whatever, and since the appointment of an agent acceptable to the 
receiving state is dictated by the interests of both states concerned, there 
should be no difficulty in securing conventional recognition of the principle 
set forth in this article. 


Si la participation 4 la communauté internationale implique, en prin- 
cipe, la nécessité d’acueillir réciproquement les envoyés diplomatiques, 
un Etat n’est pas cependant obligé de recevoir n’importe quelle personne 
comme agent d’un autre Etat.—L’intérét bien entendu des deux Etats 
exige que le ministre public remplisse son office efficacement. II doit 
inspirer confiance. Sa situation personnelle ne doit pas apporter d’en- 
traves aux relations que ce ministre doit entretenir avec le chef de 1’Etat 
auprés duquel il est accrédité. Sinon son concours serait nuisible et 
dangereux.—Bien mieux, |’indépendance réciproque des Etats s’oppose & 
ce que l’un d’eux puisse vouloir imposer 4 un autre des relations désagré- 
ables ou antipathiques.—De 14 l’usage traditionnel de l’agréation. 1 
Fauchille, Trazté de droit international, 3° partie, 37. 


The present draft makes freedom of choice subject to the limitation of 
agréation. Formerly it was regarded as a part of courtesy to make inquiries 
as to the acceptability to the receiving state of the ambassador designate. 
In modern practice, with the disappearance of difference of status between 
ambassadors and ministers, the practice of agréation may be regarded as 
entailing a duty on the part of the sending state, so that the draft applies 
the doctrine of agréation to all chiefs of missions. The United States, ap- 
parently, was formerly ‘‘reluctant to ascertain the disposition of a foreign 
government towards an individual to be accredited to it as ambassador” 
(1 Hyde, International Law, 733, note 3). In the Keiley case (1885) the 
Austro-Hungarian Government called the attention of the Government of 
the United States “‘to the generally existing diplomatic practice of asking 
previously to any nomination of a foreign Minister the agrément (consent) 
of the Government to which he is accredited.’’ The Secretary of State 
replied that ‘“‘no case could be found in the records of the Department of 
State in which the acceptability of an envoy was inquired about or ascer- 
tained in advance of his appointment to the mission for which he was chosen, 
and that there were reasons, growing out of frequent recurrence of elections 
and changes of administration in the United States, why the practice should 
not be adopted” (4 Moore, Digest, 482). That the position of the United 
States was based upon considerations of international courtesy and not of 
law, is shown by a statement of Bayard, Secretary of State to Baron Schaeffer, 
May 18, 1885 (ibid. 482). With the raising of certain legations to embassies, 
however, the United States adopted, upon a basis of reciprocity, the practice 
of agréation, and both logic and usage seem to show that it is applicable to all 
chiefs of mission. While engaging in a practice now become universal, the 
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United States has never, apparently, claimed it as a right or acknowledged 


it as a duty. 

2. While agréation is not uncommon when a special mission is sent to 
participate in some unusual function (e.g., the coronation of a monarch) 
or to negotiate upon a special topic, circumstances surrounding the send- 
ing of a special mission vary so greatly that it would seem better to leave 
the question as to whether there shall be agréation in such special cases to 
the determination of the states directly concerned. It is the prospect of a 
prolonged tenure by a proposed chief of mission which primarily makes 
agréation important. 


ARTICLE 10—SELECTION OF ADMINISTRATIVE AND SERVICE PERSONNEL 


A sending state may send or employ as members of the administrative 
personnel or of the service personnel of its mission any persons to whom no 
objection is made by the receiving state. 


COMMENT 


What has been said under Article 8 (selection of members of a mission) is 
applicable to the selection of the administrative and service personnel, the 
difference being limited to procedure where nationals of the receiving state 
are employed by the sending state as members of the administrative per- 
sonnel, or by the sending state or by members of the mission as service per- 
sonnel, It is not unusual for nationals of the receiving state to be employed 
in the service personnel, and more frequently than formerly they are em- 
ployed in the administrative personnel. This draft provides immunities in 
general only as to the acts done by the administrative personnel in their 
official capacities, and no immunities as such are given the service personnel. 
Therefore, the question of the nationality of such personnel becomes a matter 
of secondary importance. Express consent by the receiving state is to be 
had when it is proposed to send a national of the receiving state as a member 
of a mission. When persons employed as members of the administrative or 
service personnel are nationals of the receiving state, no prior consent is 
necessary ; if no objection is made to them by the receiving state acquiescence 
is presumed. A receiving state may, however, adopt a policy of declining to 
permit its nationals to serve a foreign mission in any capacity, as well as 
make objection to the employment of any particular person. 

Similarly, objection may be made by the receiving state, not merely to any 
person sought to be employed, but also to the size of such personnel. How- 
ever, with the restricted special status of the administrative and service 
personnel provided by the present draft, the embarrassments due to the 
inordinate size of the personnel would be largely avoided. Nearly all of 
the English cases during the eighteenth century were concerned with persons 
seeking, upon one basis or another, to obtain the position of privilege and 
immunity which the act of 7 Anne c. 12 (probably in excess of the require- 
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ments of international law) gave to the servants of foreign diplomatic mis- 
sions accredited to Great Britain. 


ARTICLE 11—OFFICIAL LISTS 


A sending state shall communicate to the receiving state, upon request of 
the latter, a list of the members of its mission, of their families, and of the 
administrative and service personnel. 


COMMENT 


This article is intended to recognize what has become a fairly general 
international practice as a rule of international law. It does not undertake 
to fix the legal consequences of such a list as affecting the privileges and im- 
munities of the persons whose names may be included therein. It goes 
only so far as to impose a duty on the sending state to furnish such a list 
when requested by the receiving state. It implies no duty on the part of the 
receiving state to request a list. 


The first country to provide for a diplomatic list by statute was Great 
Britain, 1708 (7 Anne, c. 12, sec. 5): 


No person shall be proceeded against as having arrested the servants 
of any ambassador or publick minister, by virtue of this act, unless the 
name of such servant be first registered in the office of one of the principal 
secretaries of state, and by such secretary transmitted to the sheriffs of 
London and Middlesex for the time being, or their under sheriffs or 
deputies, who shall, upon the receipt thereof, hang up the same in some 
publick place in their offices, whereto all persons may resort, and take 
copies thereof, without fee or reward. 


The United States adopted mutatis mutandis these provisions of the British 
act in a statute of 1790 (R. S., secs. 4065-4066) : 


The two preceding sections [providing for exemptions from process] 
shall not apply to any case where the person against whom the process is 
issued is a citizen or inhabitant of the United States, in the service of an 
ambassador or a public minister, and the process is founded upon a debt 
contracted before he entered upon such service; nor shall the preceding sec- 
tion apply to any case where the person against whom the process is issued 
is a domestic servant of an ambassador or a public minister, unless the name 
of the servant has, before the issuing thereof, been registered in the De- 
partment of State, and transmitted by the Secretary of State to the 
marshal of the District of Columbia, who shall upon receipt thereof post 
the same in some public place in his office. All persons shall have resort 
to the list of names posted in the marshal’s office, and may take copies 
without fee. 


The sheriff’s list provided for in the Act of 7 Anne above cited is of re- 
stricted significance. It applies only to the servants of members of the mis- 
sion, who are not granted immunity in the present draft, and has been held 
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to relate merely to the officer arresting the servant, and not to be a ‘‘condition 
precedent to the being intitled to the privilege of a public minister’s servant”’ 
(Lord Mansfield, in Heathfield v. Chilton (1767), 4 Burr. 2015, 2017). Its 
purpose is merely to protect the authorities of the receiving state against 
prosecution for acts of jurisdiction exercised over persons whose names are 
not included therein. Failure to submit a name for this list does not in itself 
exclude the person concerned from the possession of diplomatic immunities. 
As stated by Lord Phillimore in Engelke v. Musmann ({1928] A. C. 433, 455), 
‘“Where the man’s chief has not taken the precaution of tendering the man and 
procuring his acceptance, the man may still have to prove his status aliunde.”’ 
On the other hand, “‘the list prepared by the Secretary of State and for- 
warded by him to the sheriffs for the purposes of the statute of Anne, while 
it is based upon the list furnished in the first instance by the ambassador, 
is not therefore necessarily identical with it. The sheriffs’ list, however, is 
not itself conclusive evidence in a court of law on the question of diplomatic 
status, since it is plain that changes may have occurred in the personnel of 
the ambassador’s staff since the list was prepared with the result that persons 
whose names appear in it may have ceased to be members of the staff and 
others whose diplomatic status is undoubted may not yet have been included 
in it.” (Contentions of the Attorney-General, Engelke v. Musmann [1928] 
A. C, 433, 436.) The only effect of the sheriffs’ list, apparently, is to deprive 
those whose names are not included therein of the special protection against 
acts of jurisdiction furnished by the section of the statute which provides 
severe penalties for such acts. The force and effect of the section of the act 
of Congress above cited are apparently the same, although it might possibly 
be construed to mean that no person whose name is not inscribed in the list 
can claim immunity (cf. incident of Griffin Ball, 4 Moore, Digest, 658). 
Inclusion of the name upon the list would not, however, constitute conclu- 
sive evidence of diplomatic character. 

Distinct from the lists required by statute in Great Britain and the 
United States are those kept by various foreign offices, containing at any 
given time the names of all persons within the country for whom diplomatic 
status is claimed. Such lists are obviously intended only for purposes of 
general information, and, through changes in the personnel of missions, may 
become obsolete on the day issued. They have no legal significance what- 
ever, and can at most only give rise to the presumption that the persons 
whose names appear therein possessed the diplomatic character on the date 
of publication. 

The list referred to in the present article is that commonly kept by the 
foreign office of the receiving state, and containing the names of the members, 
their families, and the personnel of the missions functioning upon its territory. 

Where such a list is provided, it is believed that the receiving state is 
justified in requiring the submission of names for such a list as a condition 
to the possession of the immunities established by international law for the 
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benefit of the person concerned. Refusal to admit a name to the list thus 
provided, or subsequent withdrawal of the name from the list is indicative 
of the refusal of the receiving state to recognize the person concerned as 
entitled to the diplomatic character. (Cf. Wehberg, “‘L’exterritorialité du 
personnel non-officiel des légations, 7, Revue de droit international et de légis- 
lation comparée (3° sér.), 360 ff. who maintains that the functions of adminis- 
trative and service personnel are terminated only by the chief of mission, 
and that the receiving state is not to interfere in the composition of such 
personnel.) However, a member of a mission or of its personnel is entitled 
to immunities as from the time of entry upon the territory of the receiving 
state. The rejection of a name would therefore terminate a pre-existing 


status. 
In Great Britain the procedure as to the diplomatic list is as follows: 


The Attorney General submits that it is a necessary part of His Maj- 
esty’s prerogative in his conduct of foreign affairs and his relations with 
the foreign States and their representatives to accord or to refuse recog- 
nition to any person as a member of a foreign ambassador’s staff exercising 
diplomatic functions. For this purpose a list of the members of his 
diplomatic staff is furnished from time to the Secretary of State by every 
foreign ambassador. This list is not accepted as of course on behalf of 
His Majesty, and after investigation it not infrequently happens that 
recognition is withheld from a person whose name appears upon the 
furnished list, either because his diplomatic status is in doubt or because 
the number of persons for whom that status is claimed appears to the 
Secretary of State to be excessive. (Contentions of the Attorney General, 
Engelke v. Musmann [1928], A. C. 433, 435.) 


Thus in Great Britain, in the United States (United States v. Liddle (1808), 
Fed. Cas. No. 15, 598; United States v. Benner (1830), 1 Baldw. 234; In re 
Baiz (1890), 135 U. 8. 403), and apparently in France (Drtilek c. Barbier 
(1925), Cour d’appel de Paris, 53 Journal de droit international privé (1926), 
638), the decision of the executive department as to whether a person is a 
member of a foreign mission or of its personnel is conclusive upon the courts. 
However, the practice of all countries does not follow this rule (cf. Ober- 
landesgericht, Darmstadt (Germany, 1926), Zeitschrift fiir internationales 
Recht (1928), 284, Jur. W. (1927), 2324; Giese, ‘‘‘ Persona grata’ und ‘bona 
fides’ als unwesentliche Voraussetzungen der Exterritorialitat,” 13 Zeitschrift 
fiir Vélkerrecht (1926), Ergdnzungsheft). 

Whether or not the diplomatic list provided by the foreign office is binding 
upon the courts of the receiving state is a matter of constitutional arrange- 
ment which every state is free in its discretion to decide. No arrangement 
which may be adopted, however, can in any way alter the obligation of the 
receiving state to accord diplomatic privileges and immunities as established 
by international law to those members of a foreign mission who have proved 
their diplomatic character and have been accepted by the government of the 
receiving state in the manner provided by its practice. 
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The replies of several governments to the question as to the effect of the 
diplomatic list contained in the questionnaire on diplomatic immunities 
issued by the Committee of Experts on the Progressive Codification of 
International Law, indicated certain doubts as to the practicability of 
including in an international convention an article making obligatory the 
submission of names for such a list. It is not believed, however, that they 
raise a doubt as to the principles expressed in this draft, namely, that the 
consent or acquiescence of the receiving state is a condition precedent to the 
possession of diplomatic immunities. The reply of the German Government 
expresses the point of view adopted in the present article: 


For practical reasons it is open to doubt whether, to avoid all abuses and 
uncertainty, the enjoyment of privileges can be subject to the condition 
that the person’s names must figure in a list transmitted to the Minister 
for Foreign Affairs of the receiving State. In any case, the principle 
should be laid down that the obtaining of prerogatives and privileges 
depends on the consent—which, of course, will almost invariably be 
accorded—of the state which receives. Consequently, no privileges of 
any kind could be claimed for a person previously refused and again 
attached to a mission, or for a person who—as the appointing State has 
in view of the circumstances good reason to suppose—is not persona grata, 
or who has not been attached to the mission bona fide. In view of the 
above, the German Government thinks it is clear that, for special reasons 
the receiving state may raise objections to the staff lists transmitted to it, 
and even refuse them. (L. of N., C. 196. M. 70. 1927. V., p. 134.) 


ARTICLE 12—RECALL OF MEMBERS OF A MISSION 


1. A receiving state may at any time request a sending state to recall a 
member of a mission who has become persona non grata. 

2. If a sending state refuses, or after a reasonable time fails, to recall a 
member of a mission whose recall has been requested by the receiving state, 
the receiving state may declare the fuactions of such personas a member of a 
mission to have been terminated. 


COMMENT 


This article involves the question of a request by the receiving state 
for the recall of a member of a diplomatic mission by a sending state. Agréa- 
tion involves the chief of mission only, but the request for recall may involve 
any member of a mission, before or after he has been formally received. 

A State has the right to demand the recall of a foreign minister who, for 

any reason, has become persona non grata. A request suggesting such a 

fact serves in itself to impair his usefulness, and renders, therefore, 

—_——— expedient as well asimperative. 1 Hyde, International Law, 

Cases are numerous in which sending states have been requested by 
receiving states to recall chiefs of mission as personae non gratae. In Ameri- 
can experience: case of Genét, 1792, by United States of France; Morris, 
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1793, by France of United States; Pinckney, 1804, by Spain of United States; 
Poinsett, 1829, by Mexico of United States; Jewett, 1846, by Peru of United 
States; Wise, 1847, by Brazil of United States; Marcolleta, 1852, by United 
States of Nicaragua; Segur, 1863, by United States of Salvador; Catacazy, 
1871, by United States of Russia; Thurston, 1895, by United States of 
Hawaii; Dupuy de Léme, 1898, by United States of Spain; Dumba, 1915, 
by United States of Austria-Hungary. Requests for the recall of members 
of the official personnel have also occurred, e.g., cases of Boy-Ed and Von 
Papen, 1915, military and naval attachés of the German Embassy at Wash- 
ington, and Von Krohn, 1918, German naval attaché at Madrid. 

In each of the above cases the request for recall was complied with by the 
sending state. Although some cause was in each case given as reason for 
requesting the recall, it has been stated that 

“Such a request can never be refused between governments that desire 
to preserve amicable relations with each other; for a minister whose recall 
has been asked loses, by that fact alone, all capacity for usefulness. If 
previously unacceptable, he must become doubly so by being retained in 
office in opposition to a distinct wish expressed for his recall . . . The 
most approved authorities on the public law mention as adequate causes 
for the dismissal of a minister that he is even suspected of misconduct or 
otherwise disagreeable. These, of course, stand in no need of statement 
or discussion. The gravity of the step is a sufficient safeguard against its 
being rashly taken.”” Webster, Sec. of State, to Kerr, minister to Central 
America, Sept. 1, 1852, 4 Moore, Digest, 499. 

“The official or authorized statement that a minister has made himself 
unacceptable, or even that he has ceased to be persona grata, to the govern- 
ment to which he is aceredited, is sufficient to invoke the deference to a 
friendly power and the observance of the courtesy and the practice 
regulating the diplomatic intercourse of the powers of Christendom for 
the recall of an objectionable minister. The declaration of the authorized 
representative of the power to which an offending minister is accredited 
is all that can properly be asked, and all that a self-respecting power could 
give.” Fish, Sec. of State, to Curtin, minister to Russia, Nov. 16, 1871, 
tbid., 502. 

Paragraph 2 deals with the situation where the request for recall has been 
made by the receiving state and there has been a failure either to act at all, 
or to act promptly, on the part of the sending state. There have been 
instances when a member of a mission has been ‘‘dismissed”’ by the receiving 
state without his recall having been previously requested. ‘‘ Dismissal’’ 
has given way to another practice, namely, that of refusal by the receiving 
state to have further intercourse with the offending diplomat pending 
notification of his recall by the sending state. Writers are in disagreement as 
to the duty of the sending state to recall an envoy upon a request for recall 
without reasons given (see 1 Satow, Guide to Diplomatic Practice (2d ed.), 
400-401; and the discussion in the Sackville case, 4 Moore, Digest, 536-548). 
That a receiving state may discontinue official relations with one deemed by 
it to be persona non grata is, however, clear. 
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The Havana Convention on Diplomatic Officers, 1928, provides (Art. 8) 
that 


States may decline to receive an officer from another, or, having already 
accepted him, may request his recall, without being obliged to state the 
reasons for such a decision. 


The term ‘‘expulsion”’ of a member of a mission appears in the older liter- 
ature, but seems to be no longer admissible. It involves “dismissal,” 
followed by “‘escort”’ to the frontier, by force or otherwise. 


ARTICLE 13—OBJECTIONABLE PERSONNEL 


A receiving state may at any time declare that a person who is a member 
of the administrative personnel or of the service personnel of a mission is 
objectionable, and the sending state shall thereupon terminate such person’s 
connection with its mission. 


COMMENT 


This article emphasizes the difference in status between members of a 
mission, and of the administrative and service personnel. The latter are 
not, strictly speaking, subject to recall; nor in international practice may 
they be either personae gratae or non gratae. Their positions, not being in 
any sense representative or diplomatic in character, are not of enough dignity 
or importance in the relations of states to involve the formalities of diplo- 
matic communication. Article 10 recognizes the freedom of the sending 
state in the sending or employment of such persons. In the absence of objec- 
tion, acquiescence on the part of the receiving state is presumed. The 
present article provides that a receiving state may, at any time during the 
employment of a member of the administrative or service personnel, declare 
that such person is objectionable to it, and that therefore such employment 
shall be terminated. What is included within the term ‘‘objectionable”’ is 
not definitely to be fixed. A person may be objectionable to the receiving 
state because of character, habits, or qualities in general, or because of some 
act or delinquency, committed either before or during the term of employ- 
ment. 


SECTION IV—COMMUNICATIONS AND TRANSIT 
ARTICLE 14—FREEDOM OF COMMUNICATIONS 


1. A receiving state shall freely permit and protect official communications 
by whatever available means, including the employment of messengers pro- 
vided with passports ad hoc and the use of codes and cipher: 

(a) between a mission or the members of a mission and the sending 
state ; 


80 DIPLOMATIC PRIVILEGES AND IMMUNITIES 


(b) between a mission or the members of a mission and other officers 
of the sending state upon the territory of the receiving state; 

(c) between a mission of the sending state and a mission of another 
state sent to the same receiving state; 

(d) between a mission of the sending state and missions and consulates 
of the same state in other states; 

(e) between a mission of the sending state and the agents of public 
international organizations, such as the Secretary General of the League of 
Nations, the Director General of the Pan American Union, the Registrar 
of the Permanent Court of International Justice, and the Secretary Gen- 
eral of the Permanent Court of Arbitration. 

2. A receiving state shall freely permit and protect communications 
between a mission or members of a mission of the sending state and the 
nationals of the sending state within the territory of the receiving state. 

3. A state other than the receiving state and the sending state shall 
protect and facilitate the transit of such communications and of messengers 
engaged in connection therewith. 


COMMENT 


This article is based upon the principle, now generally recognized in 
practice, at least in times of peace, that universal freedom of diplomatic 
communications is a matter of interest to the entire community of nations. 


1. International law recognized the principle of freedom of diplomatic 
communications at a time when the carriage of such communications was 
made by special couriers furnished with passports ad hoc. While the earlier 
means are still employed, at the present time international official intercourse 
makes use of whatever means are available: courier, mails, telegraph, tele- 
phone, cable, or radio. Modern means of communication having changed 
the methods of diplomatic intercourse, no interference by the receiving state 
with the communications of missions or of members thereof is tolerable. 

The Draft of the Institute of International Law, Cambridge, 1895, con- 
tains a general provision: 

Article 4.—This privilege [of due respect and protection] shall apply to 


everything necessary to the accomplishment of the said duties; especially 
to personal effects, papers, archives, and correspondence. 


The Pesséda Draft Code was similar: 


Article 126.—The privilege of inviolability is extended .. . 
(c) to the private effects of the persons who enjoy them, and to the 
papers, archives and correspondence of the mission. 


The project of the American Institute of International Law, 1925: 


Article 20.—Nations should accord the diplomatic agents accredited to 
them every facility for the exercise of their functions. They should 


= 
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especially see to it that the latter are able to communicate freely with 
their respective governments. 

Moreover, they should protect them by establishing in their laws 
special sanctions with regard to offenses, injuries, or violence committed 


against them. 


The project of the International Commission of American Jurists, 
1927: 


Article 19.—Diplomatic officers shall be inviolable as to their person, 
their residence, private or official, and their property. This inviolability 
covers: . 

(d) The papers, archives, and correspondence of the mission. 

Article 20.—States must extend to the diplomatic agents accredited to 
them every facility for the exercise of their functions. They shall espe- 
cially see to it that they are able to communicate freely with their 
governments. 


These provisions were adopted in substance by the Havana Convention 
on Diplomatic Agents, 1928: 


Article 4.—This inviolability covers. 

(d) The papers, archives and correspondence of the mission. 

Article 15.—States should extend to diplomatic officers every facility 
for the exercise of their functions and especially to the end that they may 
freely communicate with their governments. 


Several different situations are covered by the present draft, some of which 
are freely recognized by existing practice. Others are not so well established, 
and still others are comparatively new. It is of course understood that the 
article implies that neither the sending state, nor the receiving state, nor a 
third state is a belligerent. In other words, a state of neutrality is not 
envisaged, in which questions might be raised as to the use of radio or other 
means of communication where a breach of neutrality might be involved. 

(a) That a sending state may freely communicate with its mission without 
interference by the receiving state is fundamental to the maintenance of 
diplomatic intercourse and is a principle universally recognized. The use of 
couriers, or messengers provided with suitable and adequate passports, is 
of long standing, and antedates the establishment of international postal 
services. The practice, admittedly necessary and legitimate, was sometimes 
abused. 


‘‘On general principles, however, a government may be said to have a 
clear right to send its communications to its diplomatic agents in foreign 
countries, and its legation in one country to those in another by means of 
couriers, which communications should be inviolable by the authorities 
of the country through which they may pass. If the courier should be, 
as he ought to be, provided with a passport attesting his official character, 
and the dispatches of which he is the bearer are in his luggage, his affirma- 
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tion to that effect ought, it seems to me, to exempt the latter from search, 
unless its bulk or other circumstances afford reasonable ground for 
suspicion that the courier has abused his official position for the purpose 
of smuggling. 

‘Formerly it was the practice of this Department, and of the Legations of 
the United States abroad, to issue courier passports for the mere conven- 
ience of individuals, when either there were really no dispatches to send, 
or, if there were, they might as well have gone by post. The abuse to 
which this practice led, and the consequent disrepute into which it 
brought the Government in Europe, compelled its discontinuance many 
years since. The authorities of that quarter may probably be induced to 
withhold perhaps the customary courtesies from couriers of the United 
States from a recollection of their former excessive numbers. If, however, 
it should be understood that persons are not now employed in that ca- 
pacity except upon occasions similar to those when they are employed by 
other governments, we would have a right to expect for our couriers the 
same immunities which are accorded to those of any other government.” 
Mr. Seward, Sec. of State, to Mr. Dayton, June 21, 1862. 4 Moore, 
Digest, 690-693, 710-716. 


The establishment of international postal services has not resulted in the 
discontinuance of courier service. International agreements as to the pro- 
tection of diplomatic correspondence transmitted by mail have been made 
by several Latin American States. In these the unit for protection is the 
sealed diplomatic pouch, usually of definite size and weight. Among these 
agreements are: 


(a) Conventions: 

Argentine—Mexico, Aug. 26, 1912. Archives, Pan American 
Union. 

Argentine—Costa Rica, Aug. 4, 1925. Circular Informativa 
Mensual, Ministerio de Relaciones Exteriores y Culto, Argentina, 
Sept. 1925. 

Argentina—Ecuador, Nov. 5, 1927. Registro oficial, Ecuador, 
Dec. 16, 1927. 

Mexico—Salvador, July 7, 1919. Boletino del Ministerio de Rela- 
ciones Exteriores, Salvador, 1919, p. 57. 

Mexico—Uruguay, April19,1922. Archives, Pan American Union. 

Mexico—France, Aug. 15,1922. Diario oficial, Mexico, 1922, p. 137. 

Bolivia—Venezuela, April 16, 1923. Gaceta oficial, Venezuela, 
Aug. 19, 1923. 


(b) Exchange of notes: 
Brazil—Portugal, Mar.—April, 1923. Diario official, Brazil, Dec. 
16, 1926. 
Mexico—Salvador, Jan., 1922. Diario oficial, Mexico, 1922, p. 1131. 
Mexico—Great Britain, May, 1922. 14L.N. T.S., p. 85. 
Mexico—Venezuela, Oct., 1919. Archives, Pan American Union. 
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The agreement between Peru and Venezuela, 1923 (20 L. N. T. S., 49) 
may be taken as typical: 


I. The Governments of Peru and of Venezuela agree to institute a serv- 
ice of sealed diplomatic bags, exempt from all duties, between their re- 
spective countries for the direct transmission of official correspondence 
between the Ministries for Foreign Affairs of the two countries and their 
respective Legations. 

II. The bags shall enjoy the privileges and securities granted to Cabinet 
Mails; they shall be inviolable and shall be forwarded by the means of 
transport at the disposal of the two countries for the transmission of 
mails in general. 

III. The Ministries of Foreign Affairs of either country and their re- 
spective Legations shall each hold the keys for their own bag. 

IV. The type of bag will be determined and will contain nothing but 
official correspondence. The bags may be delivered to the postal ad- 
ministration concerned—up to the latest time for posting fixed for the 
public—by an employee authorised for this purpose by the head or 
secretary of the Legation, and the place of destination must be indicated 
on them in a visible and indelible manner. The postal administration 
will, on collecting the bags, give a receipt indicating the weight and volume 
and date, place and time of receipt. On receiving the bags upon arrival, 
the Legations concerned will give a receipt. 

V. The following shall be the limit of weight and volume: 

Maximum weight: fifteen kilogrammes/dec. 
Maximum volume: seventy-five cubic metres. 


Article 6 of the Pan American Postal Union Convention, signed at Buenos 
Aires, September 15, 1921: 


Franking privilege 

1. The contracting parties agree to grant the franking privilege, in 
their domestic as well as in the Pan American service, to the correspond- 
ence of the International Office of the Pan American Postal Union, and 
to that of the members of the diplomatic corps of the signatory countries. 
Consuls shall enjoy the franking privilege for the official correspondence 
which they direct to their respective countries, for that which they 
exchange among themselves, and for that which they may direct to the 
government of the country to which they are accredited, whenever this 
privilege is reciprocally granted. 

2. The dispatch of the correspondence of the diplomatic corps which 
is exchanged between the Secretaries of State of the respective countries 
and their Embassies and Legations abroad, shall be through the medium 
of diplomatic pouches, which shall enjoy the franking privilege and all 
the safeguards of official dispatches. 

3. Similarly the contracting parties agree to extend the franking 
privilege to one exchange copy, in each direction, of newspapers and other 
American periodicals, when these publications are of manifest responsi- 
bility and treat of affairs of general interest. Principal Convention of 
Buenos Aires, September 15, 1921. 30 L. N. T. S., p. 141: 1 Hudson, 
International Legislation, p. 702. 
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Article 9 of the Principal Convention of the Pan American Postal Union, 
signed at Mexico, November 9, 1926: 
Franking privilege 

1. The contracting parties agree to grant the franking privilege, both 
in their domestic service and in the Pan American service, to the corre- 
spondence of the International Office of the Pan American Postal Union, 
and to that of the members of the Diplomatic Corps of the signatory 
countries. Consuls will enjoy the franking privilege for the official 
correspondence which they direct to their respective countries, for that 
which they exchange among themselves, and for that which they direct 
to the Government of the country in which they are accredited, whenever 
reciprocity exists. Vice-Consuls will enjoy the same franking privilege 
when they are discharging the functions of Consuls. 

2. The exchange of correspondence of the Diplomatic Corps between 
the Secretaries of State of the respective countries and their Embassies 
and Legations will have a reciprocal character among the contracting 
countries, and will be effected in open mail or by means of diplomatic 
pouches, in accordance with the provisions of Article 5 of the Regulations 
of Execution. These pouches will enjoy the franking privilege and all the 
safeguards of the official dispatches. 

3. The correspondence referred to in the two preceding paragraphs 
may be sent free of postage under registration, but without any right to 
indemnity in case of loss.”’ Principal Convention of Mexico, November 9, 
1926. 45 U.S. Stat. 2409; 3 Hudson, International Legislation, p. 2032. 


The Buenos Aires Convention has been ratified by all of the members of the 
Pan American Union with the exception of Colombia, Honduras and Peru. 

The Mexico Convention has been ratified or put into force without ratifi- 
cation by all members of the Pan American Union except Nicaragua and the 
United States. 

(b) Freedom of communication between a sending state and its mission 
in a receiving state does not, however, alone guarantee the normal function- 
ing of amission. A mission should not be hindered by the receiving state in 
communicating with other officials, particularly consuls, of the sending state, 
who are upon the territory of the receiving state. 

(c) The situation arising when the missions of various states in the same 
receiving state undertake to communicate with each other involves the 
status of the corps diplomatique, composed collectively of all missions ac- 
credited to the receiving state. The nature of this special status is not 
clearly determined, but long established practice has recognized that such a 
body does exist in each capital, and that there are occasions (especially in 
times of insurrection in the receiving state, leaving out of consideration here 
the special situation when the receiving state is at war) when its action is not 
an invasion of the rights of the receiving state. Whether or not the receiving 
state declines to accept collective or collegiate representations from the 
corps diplomatique is a matter of policy to be determined by the receiving 
state which should in no way limit freedom of communication among the 
several missions accredited to the same state. 

(d) Communication between a mission of a sending state in one receiving 
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state with missions of the same state in other receiving states has generally 
been regarded as a matter of comity only, and probably has no long estab- 
lished practice for its support. With the closer relationships of states and 
the speed of modern communications, together with the increasing number of 
negotiations which are not merely bilateral, it would appear that normal 
international intercourse requires that communications between the missions 
of the same state in various capitals be unimpeded. 

(e) The institution of permanent international organizations has resulted 
in adding to the scope of official diplomatic intercourse. Therefore it is 
desirable that communications between states and these organizations be 
given as complete protection as that given to communications between a 
state and its missions. The paragraph refers to those international organi- 
zations which at the present time exchange official communications with 
states, without prejudice to organizations not named or to others which may 
be established. 

2. Furthermore, the rights of the sending state would seem to be involved, 
as certainly the normal functioning of the mission would be impeded, were 
the receiving state to interfere upon its territory with the full and free com- 
munication of the mission with its own nationals, 

(3) The relation of third states as to communications exchanged between 
a sending state and its mission in a receiving state, or between the missions 
of a sending state in two receiving states is, in origin, not unlike that of third 
states to the mission of a sending state (Article 15) and historically is based on 
comity only. The recognition of freedom of diplomatic communications 
has become a matter of interest to the entire international community, with 
the development of modern means of communications, so frequently under 
governmental control and even of international regulation. The practice, 
now general except in time of war, of protecting and facilitating diplomatic 
communications everywhere, would seem to indicate the desirability of recog- 
nizing the doctrine of universal freedom of diplomatic communications. 


ARTICLE 15—TRANSIT THROUGH THIRD STATE 


When a member of a mission, a member of his family, or a member of the 
administrative personnel is en roufe to or from his post in the receiving state, 
a third state shall permit his transit and shall accord to him during the trans- 
it such privileges and immunities as are necessary to facilitate his transit; 
provided that the third state has recognized the government of the sending 
state and is notified of the official character of such person. 


COMMENT 


Authorities are in disagreement concerning the duty of a state toward 
another state, as to the immunities of the latter’s diplomatic mission while 
in transit through its territory to a receiving state. Some admit no legal 
duty and leave the whole matter.as one of comity. Others make the duty 
equivalent to that of the receiving state. Grotius (De Jure Belli ac Pacis, 
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II, chap. 18, 5) apparently rests the matter upon the possession by the am- 
bassador of a safeguard: non pertinet ergo haec lex [de vi non inferenda] ad 
eos per quorum fines non accepta venia transeunt legati. [This duty (of 
inviolability) does not apply to those through whose territory ambassadors 
pass without having received a safeguard.] 

“Practice [in the sixteenth and seventeenth centuries] tends decisively in 
the same direction; Maulde-la-Claviére in his work on diplomacy in the time 
of Machiavelli states that ambassadors were commonly allowed immunity 
in any country they traversed on the way to their embassy, but neither the 
examples that he gives nor others that can be discovered in the late fifteenth 
and early sixteenth centuries tend to support this view. ‘Two things were 
universally acknowledged: in the first place, if an ambassador asked for and 
obtained a safe-conduct across a particular state, then he ought to be in- 
violable therein, but this was not the result of his being an ambassador, but 
merely because the state had specially pledged itself to his protection; any 
other man could reach the same happy position. Secondly, a sovereign 
was perfectly justified in arresting an ambassador accredited to another ruler 
from a country with which he was at war, if he himself had not provided 
him with a special safe-conduct. Between these two extremes much might 
be said of international courtesy, but nothing of practices governed by in- 
ternational law.”’ Adair, The Exterritoriality of Ambassadors in the Sixteenth 
and Seventeenth Centuries, 111. 

Vattel, however, recognized the legal duty where the diplomatic agent is 
provided with passports: 

‘Passports sometimes become necessary to him in the countries through 
which he passes on his way to the place of his destination; and, in case of 
need, he shews them, in order to obtain the privileges to which he is 
entitled. It is true, indeed, that the prince alone to whom the minister 
is sent, is under any obligation or particular engagement to ensure him the 
enjoyment of all the rights annexed to his character. Yet the others 
through whose dominions he passes, are not to deny him those regards to 
which the minister of a sovereign is entitled, and which nations reciprocally 
owe to each other. In particular they are bound to afford him perfect 
security. To insult him, would be injuring his master, and the whole 
nation to which he belongs: to arrest him and offer him violence, would be 
infringing the right of embassy which belongs to all sovereigns. .. . 
If an innocent passage, and even perfect security, are due to a private 
individual, much more are they due to the minister of a sovereign, who is 
going to execute his master’s orders, and who travels on the affairs of a 
nation. I say, ‘an innocent passage’: for the minister’s journey is justly 
suspected, if a sovereign has reason to apprehend that he will make an 
improper use of the liberty granted him of entering his territories, by 
plotting against his interests while in the country, or that he is going to 
convey intelligence to his enemies, or to stir up others against him. We 
have already said that he may in such case refuse him a passage: but he is 
not to maltreat him, nor suffer any violence to be offered to his person. 
If he has not reason sufficient for denying him a passage, he may take 


precautions against the abuse which the minister might make of it.” 
(Vattel, Law of Nations, Bk. iv, ch. 7., 84.) 
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W. E. Hall denies that there is any legal duty but admits that “ possibly 
the right of a diplomatic agent to innocent passage may carry with it that the 
sovereign of the country through which he passes ought, as a matter of 
courtesy, to make provision for securing him from the operation of its local 
laws in petty matters, so that he may not be detained on his journey except 
by grave causes. More than this it would be difficult at present to claim; 
and it hardly seems that there is any need to go further in the direction of 
protecting him from civil or criminal process instituted by private persons.” 
Hall, International Law (7th ed.), 319, and note, where are collected views by 
various text-writers. Both Wheaton (International Law, Dana, [1866], 321- 
23) and Wharton (Commentaries on Law [1884], 168) insist on the legal duty, 
but Cushing, Attorney General (1855, 8 Op. Atty. Gen. 473), made the 
matter one of courtesy and not of right. 

In the case of Pierre Soulé, 1854, appointed by the United States as min- 
ister to Spain, the French government ultimately permitted him to traverse, 
but not to sojourn in, French territory. Although Mason, minister of the 
United States to France, claimed that the permission was an acknowledgment 
of the right, it is probable that the action of the French government was 
no more than one of comity. (4 Moore, Digest, 557-94.) 

A French court, however, had held in 1840 (Beyley c. Piedanna et Mauroy, 
Trib. civ. Seine, Sirey 41. 2. 148) that the law of 13 ventése, an II, is 
applied equally to those of diplomatic character regardless of quality or 
rank, or whether accredited to France, or crossing France to their posts in 
another country. As a matter of fact the person concerned in this case 
was an American consul, John I. Bailey, crossing France to his post at 
Genoa. 

The British statute (7 Anne c. 12) did not specify immunities in favor of 
persons other than those accredited and received by the British Government, 
nor does the United States Act of 1790. Yet in New Chili Gold Mining Co. v. 
Blanco (1888, 4 T. L. R. 346), where an action was brought in an English 
court against the Venezuelan ambassador to France, it was held that an 
ambassador duly accredited to and accepted by a third state should be im- 
mune from summons in a civil suit brought in an English court. 

In the United States, no federal case seems to have raised the question but 
in Holbrook v. Henderson (N. Y. 1839) 4 Sandf. 619, where the person con- 
cerned was minister to France from the Republic of Texas, the New York 
Superior Court held strongly in favor of immunity. 

In Wilson v. Blanco (N. Y. 1889), 4 N. Y. Suppl. 714, it was held that the 
minister of Venezuela to France, while in New York awaiting early means 
of conveyance to France, was not amenable to any civil action. See Carbone 
v. Carbone (N. Y. 1924), 123 N. Y. Mise. 656. 

In 1899 the Civil Tribunal of the Seine (Gormaz c. Hauts-Fourneaux du 
Chilt, 28 Journal de droit international privé (1901), 126) stated: 


Les attachés militaires jouissent des mémes immunités que les chefs de 
mission, et si le principe consacré en France par le décret du 13 ventdése an 
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II, que les agents diplomatiques d’un gouvernement étranger ne sont pas 
sournis 4 la juridiction des tribunaux du pays auprés duquel ils sont 
accrédités doit s’étendre au cas ot: les mémes agents ne font que traverser 
un pays tiers, l’exemption de la juridiction locale ne saurait évidemment 
pas s’appliquer aux agents diplomatiques qui, au lieu d’emprunter simple- 
ment un territoire étranger pour revenir de leur mission, s’y fixent pendant 
un certain temps. 


In this case the person concerned was a former military attaché of the 
Chilean Legation in Berlin, who had retired from his position there in 
December, 1898, and had been resident several months in France “‘ without 
official character,’’ when suit was brought May 31, 1899 on a contract 
executed in 1896. The court affirmed the judgment of the court below 
denying immunity. Cf. Case of the Duke of Veragua (28 Journal de droit 
international privé (1901), 342). 

The present article is based upon the theory that freedom for the carrying 
on of international relations through the instrumentality of diplomatic 
agents is a common interest of all of the members of the international com- 
munity. It recognizes the duty of a state to allow transit over its territory 
of diplomatic missions of foreign states en route to or from their posts, grant- 
ing to them such immunities as are necessary to secure and facilitate their 
unimpeded transit. This duty, however, is limited to those states and gov- 
ernments by which the state is recognized and with which it is at peace. 

In 1926 the United States refused transit to Mme. Kallontai, Soviet Min- 
ister to Mexico, on the ground that she had been “‘actively associated with 
the International Communist subversive movement.’’ Department of State, 
Press Release, November 5, 1926. 

Draft of the Institute of International Law, New York, 1929. 


Article 5. Les immunités s’exercent tant 4 1’aller qu’au retour dans les 
pays que l’agent diplomatique doit traverser, soit pour gagner ou quitter 
son poste, soit pour rentrer temporairement dans son pays d’origine. 


The present draft restricts the right to one of transit only. Privileges and 
immunities during an interruption of such transit, or during a subsequent 
sojourn within the territory of a third state are based upon comity only. 
Thus there is some similarity with the doctrine of innocent passage of public 
ships through the territorial waters of another state, but arguments from this 
analogy are unnecessary and misleading. As the right of unimpeded transit 
is necessary in order that states function normally in international inter- 
course, the draft extends this right from journeys undertaken by a mission 
between the sending state and the receiving state, where third states are 
traversed, to those journeys undertaken by a mission of a sending state to a 
state other than the receiving state, where still other states are traversed, 
e.g., where the ambassador of the United States to France goes to Poland, to 
which he is not accredited, traversing Germany en route. This draft, how- 
ever, does not seek to pass upon the alleged right of the third state to deter- 
mine the route to be traversed through its territory, a right which has 
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frequently been asserted at least in time of war without apparent objection. 
It is conceivable that such a right might be asserted when there is an insur- 
rection or other disturbed conditions within the third state. 

Granted the right of transit through a third state, it would seem that 
such a state has no special duty when the official character of the person in 
transit is unknown to the government of the third state. This is usually 
disclosed by a passport visaed by a competent officer of the third state before 
entry upon the territory of the third state. If the privilege of transit is 
based on comity only, there is no legal duty on the part of the third state to 
visa such a passport. If, however, the right of transit is recognized, there 
would seem to be a duty on the part of the third state to visa the passport. 
Probably the visa might not be refused even if the person proposing the 
transit were personally objectionable to the third state (as was Mr. Soulé to 
the French Government in 1854), but in such a case no doubt the third state 
could prescribe the route and reasonable conditions under which the transit 
is to be made. When, however, the third state has not recognized the send- 
ing state, or its government, it is difficult to conceive of the legal duty of such 
state to visa the passport issued by the sending state so as to permit the 
proposed transit. Certainly there is no duty to permit any transit whatever 
without a passport properly visaed, nor, indeed, to clothe with diplomatic 
privileges and immunities a person proposing transit, who is not provided 
with a passport properly visaed. 


SECTION V—PERSONAL PRIVILEGES AND IMMUNITIES 
ARTICLE 16—BEGINNING OF IMMUNITIES 


A receiving state shall accord to a member of a mission, to a member of his 
family, and to a member of the administrative personnel the privileges 
and immunities respectively provided for in this convention, as from the 
time of such person’s entry upon the territory of the receiving state, or, 
if the person is already within the territory of the receiving state, as from 
the time of his becoming such a member. 


COMMENT 


Various suggestions have been made by text-writers as to the beginning 
of diplomatic privileges and immunities. Some assert that immunities begin 
at the time of the appointment by the sending state of the person concerned, 
and his acceptance (agréation or receipt of notification) by the receiving state 
(e.g., Hurst, op. cit., 237). Others suggest that immunities begin only at 
the time of the formal reception by the receiving state, with the corollary 
that they end with the termination of official functions (e.g., 1 Strupp, 
Eléments du droit international public, 2¢ éd., 22). 

Municipal legislation is of no aid in determining the time of the beginning 
of diplomatic immunities. In Great Britain, by act of 7 Anne c. 12, im- 
munities extend to the person of an ambassador or other public minister 
“‘authorized and received as such by Her Majesty, her heirs and successors.”’ 
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Cf. U. S. Rev. Stat. sec. 4062: “authorized and received as such by the 
President.’’ Other legislation is less specific, e.g. Colombia: ‘diplomatic 
agents duly accredited to the government of Colombia”; Germany: “‘The 
chiefs and members of missions accredited to the Reich.” 

The present draft follows the drafts of the Institute of International Law 
and the Havana Convention of 1928 on Diplomatic Officers, according to 
which diplomatic immunities begin with the entry of the officer upon the 
territory of the receiving state. 

In practice, a minister is allowed diplomatic privileges and immunities 
immediately on his arrival at the frontier and before he has presented his 
credentials. (Memorandum of the Swiss Federal Council, L. of N., 
C.196.M.70.1927.V, p. 247.) 

Official reception in practice does not invest the person with his official 
character; that he possesses as a consequence of his appointment by the 
sending state and agrément or acquiescence therein by the receiving state. 
It becomes operative from the moment he enters the territory of the state 
in which the mission must function. This principle follows as a logical 
consequence of the permission to enter which is granted to him by the receiv- 
ing state without reservations as to the rights claimed in his behalf. The 
effect, therefore, of a formal reception is merely to confirm and acknowledge 
a pre-existing status. Upon this principle are based the following: 


The privilege of inviolability ‘‘shall continue to be effective as long as 
the minister or diplomatic official remains, in his official capacity, in the 
country to which he has been sent.” Institute of International Law, 


Cambridge draft, Art. 5. 

Immunities attach and are extended during all of the period in which 
the bearer of them remains in an official quality in the country where the 
mission functions. Institute of International Law, New York draft, Art. 4. 

Diplomatic officers enter upon the enjoyment of their immunity from 
the moment they pass the frontier of the State where they are going to 
serve and make known their position. Havana Convention on Diplo- 


matic Officers, Art. 22. 

As to liability to jurisdiction for acts accomplished or obligations con- 
tracted prior to acquisition of diplomatic character, see Proc. gén. (intérét de 
la loi), Aff. Nazare Agha (France, 1921), Cour de Cassation, D. P. 1921. 1. 87: 

Il importe peu que l’obligation contractée par l’agent diplomatique 
lait été 4 une date antérieure ou postérieure 4 son entrée en fonctions; 
qu’il suffit qu’il soit investi de son caractére officiel au moment od des 
poursuites sont dirigées contre lui. 

ARTICLE 17—PERSONAL PROTECTION AND SECURITY 

A receiving state shall protect a member of a mission and the members 
of his family from any interference with their security, peace, or dignity. 


COMMENT 
The right to protection provided in this article is commonly considered as 
supporting personal “‘inviolability,’”’ which has long been regarded as the 
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fundamental principle from which have been derived all diplomatic privileges 
and immunities. In the earlier literature of the subject it would frequently 
appear that inviolability was a principle to be applied to the hotel of the 
ambassador as well as to his person, which, like that of the prince whom he 
represented, was ‘‘sacred.” (Cf. Grotius, De Jure Belli ac Pacis, II, ec. 12, 1, 
—‘ Sanctimontam legatorum,”’ and tbid., 8; ‘‘ Comites quoque et vasa legatorum 
gut generts sanctimoniam habent.’’) 

In previous drafts and conventions, personal inviolability is not only 
undefined, but there also exists a wide divergence of opinion as to the classes 
which are entitled to its benefits. 


Cambridge draft of the Institute of International Law, 1895: 


Article 1. The persons of public ministers shall be inviolable. . 

Article 2. The privilege of inviolability is extended to: 

1. All classes of public ministers who regularly represent their sovereign 
or their country; 

2. All persons included in the official personnel of a diplomatic mission. 

3. All persons included in its unofficial personnel, with this exception, 
that if they belong to the country where the mission is located, they shall 
enjoy this privilege only when in the diplomatic residence. 


American Institute of International Law draft, 1925: 
Article 19. Diplomatic agents shall enjoy inviolability as to their 
person, their residence, both private and official, and their property. 


Havana Convention on Diplomatic Officers, 1928: 

Article 14. Diplomatic officers shall be inviolate [tnviolables in the 
Spanish text] as to their persons, their residence, private or official, and 
their property. This inviolability covers: 


(a) All classes of diplomatic officers; 

(b) The entire official personnel of the diplomatic mission; 

(c) The members of the respective families living under the same roof; 
(d) The papers, archives and correspondence of the mission. 


According to the New York draft of the Institute of International Law, 
1929, immunity comprises “personal inviolability,’”’ and includes (with 
reference to members of the mission, their families and personnel) ‘the 
interdiction of all constraint, extradition or compulsion” (Arts. 2, 6, 7). 

It is impossible here to treat in detail all of the meanings of the term 
“inviolability.”” The term is one which possesses as great a variety of mean- 
ings and as undefined a sense as does “‘exterritoriality.””. Where it is used 
together with ‘‘immunity from jurisdiction” to indicate the ensemble of the 
special rights and exemptions possessed by diplomatic officers, its precise 
definition does not become of pressing importance, since the various particu- 
lar rules may be subsumed under either of the two rubrics without affecting 
the sum of the rights concerned. 

There are three groups of conceptions. Some authors treat inviolability 
as the fundamental principle of diplomatic immunities, as the rule of entire 
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independence from which the immunity from jurisdiction is derived. In 
this sense, inviolability is identified with immunity. 

Le principe d’inviolabilité des agents diplomatiques domine toute la 
matiére.—C’est une des plus anciennes manifestations du droit inter- 
national.—C’est le privilége fondamental; les autres en découlent comme 
des corollaires, ou s’y rattachent comme des accessoires. Fauchille, 
op. cit., 63. 


See Villefort, ‘‘De la renonciation au privilége de l’exemption de juridic- 
tion, 12 Revue critique de législation et de jurisprudence (1858), 130; 1 Calvo, 
Dictionnaire de droit international public et privé, 405; Fort-Dumanoir, ‘‘ De 
l’étendue de l’immunité de juridiction des agents diplomatiques,” 48 Journal 
de droit international privé (1921), 831; De Louter, 2 Le droit international 
positif, 49; Satow, op. cit. 251; Mastny, L. of N., C.196.M.70.1927.V., p. 89. 

A second view defines inviolability as protection against the exercise of 
legal force or constraint upon the person of the agent. Thus, even in the 
ease of an exception to the general rule of immunity, a judgment could not 
be executed against the agent or against the property employed by him in 
an Official capacity. Cf. Van Praag, Juridiction en droit international public, 
159, note 398, 236, note 620; Lehr, Annuaire de l’Institut de Droit Interna- 
tional, 1892-6, (éd. abr.), 691; Strisower, ‘‘ L’exterritorialité et ses principales 
applications, 1 Recueil des Cours de l’ Académie de Drott International (1923), 
234; Memorandum of the Swiss Federal Council, L. of N., C. 196. M. 70. 
1927. V., p. 243. Generally, one of the two above conceptions is com- 
bined with the view that inviolability obligates the receiving state to pro- 
vide in its laws especially severe penalties for offenses committed by private 
individuals against the persons of diplomatic officers. 


Die ‘Unverletzlichkeit’ des Gesandten verpflichtet dem Empfangsstaat, 
ihm einen erhéhten Schiitz zu gewahren und Beleidigungen, die dem 
Gesandten zugefiigt werden, unten besonders strenge Strafe zu stellen. 

. Sie gewahrt mithin dem Gesandten Schiitz nicht nur, wie jedem 
Priv atmann, gegen rechtswidrigen, sondern auch, wie keinem Privatmann, 
gegen rechtsmiissigen Angriff. Von Liszt, Das Vélkerrecht systematisch 
dargesiellt (12th ed.), 198. 

[The “‘inviolability”’ of the envoy obligates the receiving state to afford 
him an increased protection, and to subject offenses committed against 
the envoy to especially severe punishment. . . . Consequently it affords 
the envoy protection not only, as for a private citizen, against illegal 
attacks, but also, as for no private citizen, against legal action.] 

See 1 Piédeliévre, Précis de droit international public ou droit des gens, 
422; Satow, op. cit., loc. cit. 


Finally, inviolability is viewed by some authors as distinct from exterri- 
toriality or immunity from jurisdiction. The former protects the agent from 


all illegal attacks on the part of individuals or the authorities of the receiving 
state, and the latter from acts of authority which would otherwise be lawful. 


Beide Privilegien haben ein jedes seine eigene Geltungssphare: die 
Unverletzlichkeit schiitzt gegen deliktisches, die Exterritorialitat gegen 
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an sich berechtiges Handeln; um mit Alteren zu reden: jene schiitzt vor 
vis tniusta, diese vor vis tusta s. iudicialis. Beling, Die strafrechtliche 
Bedeutung der Exterritorialitdt, 52. 

[Each of the two privileges has its own sphere of validity: inviolability 
protects against illegal acts, exterritoriality against acts legal in themselves; 
to express it classically: the former protects against vis injusta, the latter 
against vis iusta s. tudicialis. | 


L’inviolabilité est une norme, qui concerne les actes des personnes 
privées; |’exterritorialité est une norme pour le pouvoir public; la pre- 
miére défend une action illégale, la derniére ne prend pas en considération 
la légalité ou lVillégalité de l’action. . . . De Heyking, ‘‘ L’exterritorialité 
et ses applications en Extréme-Orient,’”’ 7 Recueil des Cours de l Académie 
de Droit International (1925), 262. 


See Von Frisch, ‘‘Gesandten- und Gesandtschaftsrecht,”’ in 1 Strupp, 
Worterbuch des Vélkerrechts und der Diplomatie 401; Cavaglieri, ‘“‘Regles 
generales du droit de la paix,” 26 Recueil des Cours de l’ Académie de Droit 


International (1929), 466. 
The obligation imposed upon the receiving state is also variously inter- 


preted by states. 


“There appears to be general agreement as to the right of diplomatic 
agents, implied by this rule [of inviolability], to have complete freedom of 
movement and to have their persons and personalities respected by the 
authorities. On the other hand, practice varies as to the special protection 
to be given to the official against the acts of private persons. The crim- 
inal clauses on this point, which are to be found in most legislations, dis- 
play wide divergences. In some cases only attacks upon the honour of 
the official (slander, defamation and insults) are covered by the law; in 
others, common assault is also punishable. Here, proceedings are taken 
by the authorities of their own accord; there, only on a complaint. Such 
complaints (‘‘requests”’ or ‘‘demands’’) must come, in some cases, from 
the head of the State; in others, from the Government of the injured 
official; in others, again, from the official himself. Frequently, also, the 
demand for proceedings must be accompanied by assurances of reciproc- 
ity, or cannot be complied with unless reciprocity—legal or diplomatic— 
is assured. Certain legislations deal only with public insults, others only 
with outrages committed upon the diplomatic agent ‘in his official 
capacity’, and soon. As regards inviolability, therefore, different States 
interpret their international obligations in very different ways.”’ Memo- 
randum of the Swiss Federal Council, L. of N., C.196.M.70.1927.V. pp. 
242, 243. 


Municipal legislation concerning persons of diplomatic status involves 
two essentially diverse situations: (a) where the person having diplomatic 
status is interfered with by any agency of the government of the receiving 
state (involving diplomatic immunities in the proper sense of the term); 
and (b) acts committed within the territory of the receiving state by officials 
acting outside the scope of their governmental authority, or by others having 
no claim to governmental authority. The present article is concerned only 
with (b), the duty of the receiving state to afford protection as to acts 
threatened against members of missions and their families. 
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Apparently the earliest legislation upon this subject was that of the 
Netherlands, 1651, which forbade “offending, damaging, injuring by word, 
act or manner, the ambassadors, residents, agents, or other ministers of the 
kings, princes, republics, or others having the quality of public ministers; 
or to do them injury or insult directly or indirectly, in any fashion or manner 
whatever, in their own persons, gentlemen of their suite, their domestic 
servants, dwellings, carriages, etc., under penalty of being corporeally pun- 
ished as violators of the law of nations and disturbers of the public peace.”’ 
(1 Féraud-Giraud, Etats et souverains (1895), 333.) 

The legislation always aims at the security of person and property and 
sometimes of reputation also, such protection to be afforded through the 
criminal law of the receiving state. 

There is apparently no British legislation specifically recognizing offences 
against the person, property or reputation of a foreign diplomat, the statute 
of 7 Anne, c. 12 being limited to writs or processes against the person or 
property of such, or of his servants. The law of the United States, however, 
is as follows: 


Every person who violates any safe conduct or passport duly obtained 
and issued under authority of the United States, shall be imprisoned for 
not more than three years, and fined, at the discretion of the court. 
(R. S. sec. 4062) 

Every person who assaults, strikes, wounds, imprisons, or in any other 
manner offers violence to the person of an ambassador or a public minister, 
in violation of the law of nations, shall be imprisoned for not more than 
three years, and fined, at the discretion of the court. (R. 8. sec. 4062) 


“The person of a public minister is sacred and inviolable. Whoever 
offers any violence to him, not only affronts the Sovereign he represents, 
but also hurts the common safety and well-being of nations;—he is guilty 
of a crime against the whole world.” Respublica v. De Longchamps (1784), 
4 Dall. 111, 117. Cf. United States v. Liddle (1808), Fed. Cas. No. 15, 
598; United States v. Hand (1810), Fed. Cas. No. 15, 297; United States v. 
Ortega (1825), Fed. Cas. No. 15, 971. See 4 Moore, Digest, 622-626. 


The recognized public character of a member of a mission and the circum- 
stances in which he is present in its territory entail upon the receiving state a 
corresponding duty of special vigilance on his behalf, and it has been claimed 
to involve a duty on the part of the receiving state to repress with special 
severity all offenses against their personal security, dignity, and reputation. 
A survey of national legislation fails to reveal evidence of the general recogni- 
tion of a legal obligation to establish specially severe penalties for offenses 
against diplomatic officers (Austria, Strafgesetzbuch, §§ 494, 495; Belgium, 
Loi de 12 mars 1858 concernant les crimes et les délits qui portent atteinte 
aux relations internationales, Arts. 6, 7; Bolivia, Cédigo Penal, Art. 450; 
Chile, Cédigo Penal, Art. 120; Costa Rica, Cédigo Penal, Art. 450; Cuba, 
Cédigo Penal, Art. 152; Denmark, Penal Code, § 83; Egypt, Penal Code, 
Art. 161; France, Code pénal, Art. 85, Décret du 13 vent., an II, Lois du 29 
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juillet, 1881 et du 16 mars 1893 sur la liberté de la presse; Germany, Straf- 
gesetzbuch, §§ 103, 104; Guatemala, Cédigo Penal, Art. 131; Honduras, 
Cédigo Penal, Art. 135, par. 2; Japan, Penal Code, Art. 91; Italy, Codice 
Penale (1930), Arts. 295-98; Netherlands, Penal Code, Arts. 118, 119; Peru, 
Cédigo Penal, Arts. 118, 124; Spain, Cédigo Penal, Art. 482; Switzerland, 
Code pénal, Arts. 42, 43; Turkey, Penal Code, Art. 166; Paraguay, Cédigo 
Penal, Art. 143; Uruguay, Cédigo Penal, Art. 141; Venezuela, Cédigo Penal, 
Art. 158. Other citations to penal legislation are found in Hothorn, “Die 
vélkerrechtliche Sonderstellung des Gesandten,” 14 Zeitschrift fir Vélker- 
recht (1928), Ergdnzungsheft, p. 11, note 2). 

A contrary view was taken by the Federal Assize Court of Switzerland in 
1927, which held that a representative of a member of the League of Nations 
was entitled to the protection of Article 43 of the Swiss Penal Code, which 
punishes with special severity insults and assaults committed against the 
representatives of foreign powers accredited to the Confederation. (Con- 
fédération suisse c. Ivan de Justh, 22 Revue de droit international privé (1927), 
550). Among the privileges guaranteed to diplomatic agents, the court said, 
“i] faut ranger en premiére ligne celle de l’inviolabilité, qui garantit, non 
seulement la protection ordinaire accordée par tout Etat 4 quiconque sur 
son territoire, mais la protection particuliére instituée par les lois en vue de 
sauvegarder, plus complétement encore, |’integrité physique et morale des 
représentants d’un Etat en mission diplomatique 4 l’étranger.’’ However, 
the Swiss Penal Code provides full inviolability for the heads of missions 
alone, in the sense that crimes against them are punished with extraordinary 
severity. The official personnel of accredited missions in Switzerland, 
although entitled by international law to an equality of treatment with heads 
of missions, are therefore denied the privilege of inviolability, which was held 
in the De Justh case to be a diplomatic privilege established by international 
law. This inconsistency was pointed out by the minority judge, and would 
seem to deprive the case of significance as evidence of an international 
obligation to provide specially severe penalties for offenses against diplomats. 

It appears, from the survey of legislation above, that no such obligation 
exists, and that the municipal legislation providing specially severe penalties 
has in view, not the protection of the diplomatic agent by extraordinary 
measures, but the protection of the security of the receiving state, which 
would be threatened by a violence committed against the envoy of another 
state. Thus the French Penal Code provides (Article 84): 


Quiconque aura, par des actions hostiles, non approuvées par le Gou- 
vernement, exposé |’ Etat 4 une déclaration de guerre, sera puni du banisse- 
ment; et si la guerre s’en est suivie, de la déportation. (Cf. Cuban 
Military Penal Code, Art. 68.) 


Although no state is legally obligated to augment the punishment for 
offenses committed against foreign diplomatic agents, states are held to be 
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under a duty to afford them a ‘“‘special protection,” that is, to protect them 
against crime and to employ all means reasonably necessary to bring of- 
fenders against them to justice. This principle was first stated clearly in 
general form by the Committee of Jurists appointed by the Council of the 
League of Nations to answer a number of legal questions arising out of the 
controversy between Italy and Greece as the result of the murder of General 
Tellini upon Greek soil in 1922. To the question: “‘In what circumstances 
and to what extent is the responsibility of a State involved by the commission 
of a political crime in its territory?’’, the Committee of Experts replied as 
follows: 

The responsibility of a State is only involved by the commission in its 
territory of a political crime against the persons of foreigners if the State 
has neglected to take all reasonable measures for the prevention of the 
crime and the pursuit, arrest and bringing to justice of the criminal. 

The recognized public character of a foreigner and the circumstances in 


which he is present in its territory entail upon the State a corresponding 
duty of special vigilance of his behalf. L. of N., O. J. (1924), p. 524. 


It appears that the above obligation with respect to political crimes is 
equally applicable to ordinary crimes (Memorandum of the Swiss Federal 
Council, L. of N., C. 196. M.70.1927.V., p. 251). 

The Sub-Committee on Responsibility of States of the Committee of Experts 


for the Progressive Codification of International Law has stated (zbid., p. 96): 

Political crime is the most serious case which can arise, since interna- 

tional law requires a higher form of protection for the foreigner who repre- 
sents his State officially. 

This crime, however, would not in itself constitute a violation of inter- 
national law. Men, whether they are public officials or not, will always 
be exposed to the risk of injury and damage. It was obviously not the 
intention of the international community that the representative char- 
acter of an individual should render him immune from ordinary mis- 
adventure. 


Nevertheless, States have undertaken to exercise greater vigilance over 
these persons than they do over private individuals. They are also bound 
to take special steps to forestall any assault against the persons of foreign 
representatives, and to display particular energy in pursuing the criminals 
and in assuring the proper course of justice. 

Only if a State neglects these duties, or fails to act with all due diligence and 
sincerity, will its conduct involve international responsibility. L. of N., 
C.196.M.70.1927.V., p. 96. 

The replies of the various governments to the point in the questionnaire 
on this subject issued by the Preparatory Committee for the Conference on 
Codification of International Law, were summarized by the Committee as 
follows: 


A State is responsible for damage suffered by a foreigner as the result 
of failure on the part of the executive power to show such diligence in the 
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protection of foreigners as, having regard to the circumstances and to the 

status of the persons concerned, could be expected from a civilized State. 

The fact that a foreigner is invested with a recognized public status im- 

poses upon the State a special duty of vigilance. L. of N., C.75.M.39. 

1929.V., p. 67. 

The inviolability of a member of a mission, in the sense of a right to special 
protection and personal intangibility, is limited by his obligation to conform 
to the laws of the receiving state. The Cambridge draft of the Institute of 
International Law, 1895, provides (Art. 6) that inviolability may not be 
invoked: 

1. In the case of lawful defense on the part of individuals against acts 
committed by persons who enjoy the privilege; 

2. In case of risks run by the said persons, voluntarily or unnecessarily ; 

3. In case of reprehensible acts committed by them, compelling the 

State to which the minister is accredited to take defensive or precautionary 
measures; but, except in case of extreme necessity, this State must confine 
itself to making the facts known to the government of said minister, to 
requesting the punishment or the recall of the guilty official, and, if 
necessary, to surrounding his house to prevent illegal communications 
or public expressions of opinion. 

Any fault committed by the agent himself would diminish responsibility, 
and the same would be true if the crime committed against him had its 
origin in events taking place outside the receiving state or resulting from 
political tension abroad, over which it has no control (Memorandum of the 
Swiss Federal Council, L. of N., C.196.M.70.1927.V., p. 251). Thus, if a 
member of a mission attacks an individual, the latter may defend himself; 
or if he engages in a duel, the duty of the receiving state to protect him is 
certainly lessened, if it does not entirely disappear. 

It may generally be said that the condition of his personal inviolability is 
the correctness of his own conduct, just as if he were a private individual. 
Satow, op. cit., 252. 


“A prior assault by a foreign minister deprives him of his privilege, and 
will excuse a battery committed on him in self-defense, but will not 
justify an arrest on ‘process.’”’ United States v. Liddle (1808), Fed. Cas. 
No. 15,598. Cf. United States v. Ortega (1825), Fed. Cas. No. 15,971. 


ARTICLE 18—NON-LIABILITY FOR OFFICIAL ACTS 


A receiving state shall not impose liability on a person for an act done by 
him in the performance of his functions as a member of a mission or as a 
member of the administrative personnel. 


COMMENT 


This article is drafted not only to avoid the implications of exterritoriality, 
but also to make clear the distinction in legal basis between the official and 
the non-official acts of a member of a mission and of the administrative 
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personnel. During the period of their official functions the members of a 
mission are exempt from the jurisdiction of the receiving state, both with 
respect to official and private acts (Article 19). For acts performed in a 
private capacity, however, they are subject to the law of the receiving state, 
their immunity being merely from the exercise of jurisdiction. Members of 
the administrative personnel, who are not accorded diplomatic immunity in 
the present draft, are liable under the law of the receiving state and subject 
to its jurisdiction for acts not within the scope of their official functions. 
Die Rechtsordnung des Empfangsstaates ist fiir den Gesandten zwar 
lex, sed lex imperfecta. Zorn, Deutsches Gesandtschaftsund Konsularrecht, 


112. [The legal order of the receiving state is, for the envoy, indeed lez, 
sed lex imperfecta.] 


See De Heyking, ‘‘L’exterritorialité et ses applications en Extréme- 
Orient,” 7 Recueil des Cours de l Académie de Droit International (1925), 275; 
Von Frisch, ‘‘Gesandten- und Gesandtschaftsrecht,” in Strupp, Wérterbuch 
des Vélkerrechts und der Diplomatie, I, 401; Strupp, Eléments du droit inter- 
national public (2° éd.) I, 212; Strisower, ‘‘ L’exterritorialité et ses principales 
applications,” 1 Recueil des Cours de L’ Académie de Droit International (1923), 
234, 253; Hothorn, ‘‘ Die vélkerrechtliche Sonderstellung des Gesandten,”’ 
14 Zeitschrift fiir Volkerrecht (1928), Erganzungsheft, 55 ff., 65 ff. 


Die Exterritorialitaét wirkt Freiheit vom Gerichtszwange, sie wirkt 
prozessualisch, nicht materiellrechtlich, sie wirkt principiell nicht Stra- 
flosigkeit, noch weniger Exemtion von den Normen, sondern Unverfolg- 
barkeit . . . 1 Binding, Handbuch des Strafrechts, 685. 

[Exterritoriality results in freedom from court process; it operates 
procedurally, not substantively; in principle, it does not result in freedom 
from punishment, nor in exemption from the rules of law, but in non- 
liability to prosecution. . . .] 

See Urteil des Kammergerichts in Berlin vom 26. Juni 1899 (Pr. Just. 
Min. Bl. 62 Jahrgang, 1900, 579 ff), 11 Zeitschrift fiir internationales Recht 
(1902), 101. 


A failure to recognize the above principle appears to rest (1) upon a con- 
fusion of ‘‘jurisdiction”’ as the power of judging with “jurisdiction” as the 
competence to legislate, and the tendency to regard the two as inseparable 
(see Van Praag, Juridiction en droit international public, 49, 50); and (2) 
upon the influence of the doctrine of exterritoriality, which, in postulating 
the legal absence of the diplomatic agent from the territory of the receiving 
state, leads necessarily to the view that he is exempted from its laws as well 
as from its jurisdiction. 

A wilful disregard of the criminal law of the receiving state by a member 
of a mission is not presumably an act within the scope of his official functions. 
If it were, it would be attributable to the sending state, and would be a matter 
for diplomatic reclamation with the receiving state. If, however, it is not 
within the scope of his official functions there is personal responsibility for 
the act, but, in the absence of renunciation or waiver, the receiving state 
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would have no jurisdiction over the person for such an act. If there were 
no liability for the act, he would obviously have committed no crime which 
the courts of the receiving state would be competent to punish. Should the 
sending state avow the act as one ratified or authorized by it, an entirely 
different question would be presented, similar to that in the MacLeod case 
between Great Britain and the United States, 1841. See 6 Moore, Digest, 
261. 

Although immunity from the jurisdiction of the receiving state for private 
acts is attached to the person of the member of a mission and therefore does 
not survive the period of his functions (subject to the provisions of article 29 
of this draft), the immunity for official acts is permanent. Insofar as the 
member acts in his official capacity, his immunity confounds itself with that 
of the sending state itself, and depends, not upon the person of the representa- 
tive, but upon the intrinsic nature of the act performed. International law 
imposes upon the courts of the receiving state an incompetence ratione 
materiae in the case of public acts. The incompetence of the courts in 
the case of official acts does not constitute a diplomatic privilege in the 
sense that it is imposed by international law as an exception to the compe- 
tence which the courts would normally possess. Immunity for official acts, 
as the application of a general principle of international law, and attaching 
to the intrinsic nature of the acts themselves, does not constitute a part of 
“exterritoriality’’ or diplomatic immunity in the strict sense, which imposes 
upon the court an incompetence ratione personae. It applies to all public 
acts, by whomsoever performed, and to all state agents, whether diplomatic 
or otherwise. See Politis, Doctrinal note, D. P. 1907. 2. 281; Strisower, 
op. cit., 233-235; Van Praag, op. cit., 323-325; De Visscher, “‘ Les gouverne- 
ments étrangers en justice,” 3 Revue de droit international et de législation 
comparée (38° sér.), 312, note 2; Beling, Die strafrechiliche Bedeutung der Ex- 
territorialitat, 85 ff.; Adatci and De Visscher, “‘Rapport sur l’art. 7, al. 4: 
Priviléges et immunités diplomatiques des agents de la S. D. N,”’ Annuaire 
de l'Institut de Droit International (1924), 9, 10. 


ARTICLE 19—EXEMPTION FROM JURISDICTION 


A receiving state shall not exercise judicial or administrative jurisdiction 
over a member of a mission or over a member of his family. 


COMMENT 


The principle upon which this article is based is stated by Grotius: 
Omnis coactio abesse a legatione debet (De Jure Belli ac Pacis, II, c. 18, 9), 
quoted with approval by Campbell, C. J., in Magdalena Steam Navigation 
Company v. Martin (Gt. B., 1859, 2 E. & E. 94,111). Originally it meant 
freedom from the civil jurisdiction of the receiving state, for immunity from 
the criminal jurisdiction involved somewhat different theories and applica- 
tion. It was upon this theory that the act of 7 Anne c. 12 was passed: 
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An act for preserving the privileges of ambassadors, and other publick 
ministers of foreign princes and states. 

Be it declared by the Queen’s Most Excellent Majesty . . . That all 
writs and processes that shall at any time hereafter be sued forth or prose- 
cuted, whereby the person of any ambassador, or other publick minister of 
any foreign prince or state, authorized and received as such by her 
Majesty, her heirs or successors, or the domestick, or domestick servant 
of any such ambassador, or other publick minister, may be arrested or 
imprisoned, or his or their goods or chattels may be distrained, seized, or 
attached, shall be deemed and adjudged to be utterly null and void to all 
intents, constructions, and purposes whatsoever. 

And be it further enacted by the authority aforesaid, That in case any 
person or persons shall presume to sue forth or prosecute any such writ or 
process, such person and persons, and all attornies and solicitors prose- 
cuting the soliciting in such case, and all officers executing any such writ 
or process, being thereof convicted, by the confession of the party, or by 
the oath of one or more credible witness or witnesses, before the lord 
chancellor, or lord keeper of the great seal of Great Britain, the chief jus- 
tice of the court of Queen’s Bench, the chief justice of the court of Common 
Pleas for the time being, or any two of them, shall be deemed violators of 
the laws of nations, and disturbers of the publick repose, and shall suffer 
such pains, penalties, and corporal punishment, as the said lord chancellor, 
lord keeper, and the said chief justices, or any two of them shall judge fit 
to be imposed and inflicted. 


It was held in the Mattweof case (1709, 10 Mod. Rep. 4; 88 Eng. Rep. 598; 
1 De Martens, Causes célébres (2° éd.), 73-97) that “‘by the law of nations, 
neither an ambassador, nor any of his suite or comites, can be prosecuted for 
any debt or contract of that Kingdom wherein he is to reside.’”’ The act of 
7 Anne, passed in consequence of the arrest of Mattweof, ambassador of 
Russia, has frequently been interpreted by the British courts as declaratory 
of the law of nations (Barbuit’s Case (1737), 25 Eng. Rep. 777; Triquet v. 
Bath (1764), 3 Burr. 1778; 97 Eng. Rep. 936). By the term “domestic,” 
which is distinguished in the statute from ‘domestic servants,” persons 
belonging to the family and suite or official personnel of the ambassador 
must be understood (Hopkins v. De Robeck (1789), 3 T. L. R., 79, 80; West- 
lake, Private International Law, 7th ed., 278). The question most frequently 
raised during the eighteenth century concerned the immunities claimed for 
persons as ‘‘servants’”’ of the ambassador. Evans v. Higgs (1717), 93 Eng. 
Rep. 854; Crosse v. Talbot (1724), 88 Eng. Rep. 205; Gocdwin v. Archer 
(1727), 24 Eng. Rep. 809; Ball v. Fitzgerald (1730), 94 Eng. Rep. 270; 
Wigmore v. Alvarez (1731), 94 Eng. Rep. 719; Martin v. Gurdon (1734), 95 
Eng. Rep. 3; Crutchfield v. Lockman (1734), 94 Eng. Rep. 1086; Seacomb v. 
Bowlney (17438), 95 Eng. Rep. 469; Carolino’s Case (1744), 95 Eng. Rep. 502; 
Poitier v. Croza (1748), 96 Eng. Rep. 26; In re Hasland (1755), 21 Eng. Rep. 
274; Price v. Schomberg (1756), 94 Eng. Rep. 986; Masters v. Manby (1757), 
97 Eng. Rep. 370; Triquet v. Bath (1764), 97 Eng. Rep. 936; Lockwood v. 
Cosgarne (1765), 97 Eng. Rep. 1041; Fontainier v. Heyl (1765), 97 Eng. Rep. 
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1070; Heathfield v. Chilton (1767), 98 Eng. Rep. 50; Darling v. Atkins (1769), 
95 Eng. Rep. 917; Delvalle v. Plower (1811), 3 Camp. 46; Novello v. Toogood 
(1823), 107 Eng. Rep. 204; Fisher v. Begrez (1833), 149 Eng. Rep. 338, 750. 
Cf. In re Cloete (1891, 65 L. T. R. 102). 

The English courts have on numerous occasions affirmed the immunity of 
the members of missions and their families from jurisdiction, making no 
distinction between chiefs of missions and members of the official personnel. 
Taylor v. Best (1854), 14 C. B. 487; Magdalena Steam Navigation Co. v. 
Martin (1859), 2 E. & E. 94; Parkinson v. Potter (1885), 16 Q. B. 152; 
Macartney v. Garbutt (1890), 24 Q. B. 368; Musurus Bey v. Gadban [1894] 
2 Q. B. 352; In re Republic of Bolivia Exploration Syndicate, Limited [1914], 
1 Ch. 139; Assurantie Compagnie Excelsior v. Smith (1923), 40 T. L. R. 105; 
Engelke v. Musmann [1928], A. C. 433; Dickinson v. Del Solar (1929), 45 
T. L. R. 637. 

The Act of Congress of 1790 (R. 8S. secs. 4062-4066; U.S. C. Tit. 22, ¢. 6. 
secs. 251-255) is modelled upon that of Great Britain, and has been given a 
similar interpretation, immunities being extended to members of missions 
(Respublica v. De Longchamps (Pa., 1784), 1 Dall. 111; Hx parte Cabrera 
(1805), Fed. Cas. No. 2,278; Dupont v. Pichon (1805), 4 Dall. 321; United 
States v. Liddle (1808), Fed. Cas. No. 15,598; United States v. Hand (1810), 
Fed. Cas. No. 15,297; State v. De la Forét (S. Car., 1820), 2 Nott and McC. 
217; United States v. Ortega (1825), Fed. Cas. No. 15,971; United States v. 
Benner (1830), Fed. Cas. No. 14,568; United States v. Jeffers (1836), Fed. 
Cas. No. 15,471; Holbrook v. Henderson (N. Y., 1839), 4 Sandf. 619; In re 
Tracy (1880), 46 N. Y. Super. 48; Hx parte Hitz (1884), 111 U.S. 766; In re 
Baiz (1890), 135 U. S. 403; Carbone v. Carbone (1924), 123 N. Y. Mise. 
656; Herman v. Apetz (1927), 224 N. Y. 389. 

The Instructions to Diplomatic Officers of the United States (1927) provide: 


The personal immunity of a diplomatic representative extends to his 
household, and especially to his diplomatic staff. Generally, his servants 
share therein... .” (Ch. VII, sec. 8; see 4 Moore, Digest, 433-439, 
648-662.) 


French law as to diplomatic immunity is based upon the decree of the 
Convention of 13 ventése, an II: 


La Convention nationale interdit 4 toute autorité constituée l’attenter 
en aucune maniére a la personne des envoyés des gouvernements étrangers; 
les réclamations qui pourraient s’éléver contre eux seront portées au 
Comité de salut public qui, seul, est compétent pour y faire droit. 


During the preparation of the Civil Code, the following article was pro- 
posed: 
Les étrangers, revétus d’un caractére représentatif de leur nation en 


qualité d’ambassadeurs, de ministres, d’envoyés, ou sous quelque autre 
dénomination que ce soit, ne seront point traduits, ni en matiére civile, 
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ni en matiére criminelle, devant les tribunaux de France. II en sera de 
méme des étrangers qui composent leur famille ou qui seront de leur suite. 


This article was withdrawn on the ground that it pertained to the law of 
nations, and had no proper place in municipal legislation. 2 Travers, Droit 
pénal international, 304. 

The decree of 13 ventése, an II has been liberally interpreted by the 
French courts as guaranteeing the immunity, both civil and criminal, of the 
members of missions and their families. 


La prérogative de ces agents [diplomatiques] s’étend a tous les fonction- 
naires qui les accompagnent et qui leur sont adjoints pour les assister et 
les suppléer soit dans la mission générale qu’ils ont 4 remplir, soit dans les 
branches spéciales ressortissant 4 cette mission; elle appartient 4 leurs 
secretaires, 4 leurs attachés, au personnel de leur suite, 4 leur famille, a 
tous les gens, dont le présence est nécessaire pour leur permettre de repré- 
senter dignement leur pays et d’accomplir complétement et utilement leur 
mission. Dvientz c. De la Jara (1878), Trib. civ. Seine, 4 Journal de droit 
international privé (1878), 500. See also Angelo-Polous c. Ferton (1811), 
Cour imp. de Paris, 8.3.2.514; Bazili c. Gray Fréres (1813), Cour impériale 
de Paris, Sirey 4.2.286; Beyley c. Piedanna et Mauroy (1840), Trib. civ. de 
Paris, Sirey 41.2.148; Pappenheim c. N. (1841), Cour royale de Paris, 
8.41.2. 592; De Lima ec. De Marnhyac et comp. (1866), Cour d’appel de 
Paris, Sirey 66.2.232; Tchicherine c. Dupont (1867), Trib. comm. Seine, 
D.P.67.2.124; Tchicherine et Min. publ. c. Pinet (1867), D.P.67.2.123; 
Bernet et consorts c. Herran (1876), Cour d’appel de Paris, Sirey 77.2.17; 
De Bruc c. Bernard (1883), Cour d’appel de Lyon, D.B.85.2.194 (reversing 
Trib. civ. de Lyon (1883), D.P.85.2.193); Duval c. De Maussabré (1886), 
13 Journal de droit international privé (1886), 592; Foureau de la Tour c. 
Errembault de Dudzeele (1891), Cour de Cassation, D.P.91.1.15; Foucault 
de Mondion c. Tcheng-Ki-Tong (1892), Trib. civ. Seine, 19 Journal de droit 
international privé (1892), 429; Hébert c. de Val Carlos (1897), Trib. civ. 
Seine, 25 Journal de droit international privé (1898), 337; Christidis c. con- 
sorts Verissi (1899), Trib. corr. Seine, 26 Journal de droit international privé 
(1899), 369; Gormaz c. Hauts-Fourneaux du Chili (1899), Trib. civ. Seine, 
28 Journal de droit international privé (1901), 126; Morla c. Breilh (1900), 
Cour d’appel de Paris, D.P.1902.2.393; Reichenbach et Cie c. Mme Ricoy 
(1906), Trib. civ. Seine, 34 Journal de droit international privé (1907), 111; 
Dessus c. Ricoy (1907), 34 Journal de droit international privé (1907), 1086; 
Epoux Castanheira da Neves c. Epoux Rondeau (1907), Trib. civ. Seine, 34 
Journal de droit international privé (1907), 1090; Sickles c. Sickles (1909), 
Trib. civ. Seine, 37 Journal de droit international privé (1910), 529; Munir 
Pacha ¢. Aristarchi Bey (1909), Trib. civ. Seine, 37 Journal de droit inter- 
national privé (1910), 549; Nazare Agha c. Galezowski (1912), Cour d’appel 
de Paris, 39 Journal de droit international privé (1912), 1133; Proc. gén. 
pres la Cour de cassation (intérét de la loi), Aff. Nazare Agha (1921), Cour de 
cassation, 48 Journal de droit international privé (1921), 922. 


The rule of general immunity is well established in the legislation and 
regulations of other countries, e.g.: 


Austria: ‘‘Envoys, official personnel and persons in their service.”’ 
(Allg. biirgerliches Gesetzbuch, sec. 38) 
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Columbia: ‘Diplomatic agents, . . . any of the persons who belong to 
the families, official suites, or their personal servants.” (Cédigo Judicial, 
Art. 295) 


Germany: ‘‘Chiefs and members of missions, their families, the official 
and service personnel.” (Gerichtsverfassungsgesetz, sec. 18) 

Hungary: Heads and members of mission, including (a) auditors, coun- 
selors, secretaries, and attachés of legation (military, commercial, press 
and special), and the members of their families; (b) members of thechan- 
cery personnel (secretary, archivist, director of chancery, stenographer, 
etc.), huissiers of the mission, and service personnel, provided they are 
nationals of the sending state. (Memo. of the Hungarian Ministry of 
Foreign Affairs to American Minister, transmitted to the Secretary of 
State, March 4, 1930, Archives, Dept. of State) 

Italy: Members of mission and their families; administrative personnel, 
but not their families; domestic servants not of Italian nationality. 
(Memo. of the Italian Ministry of Foreign Affairs to American Ambassa- 
dor, transmitted to the Secretary of State, Oct. 16, 1930, Archives, Dept. 
of State) 

Switzerland: heads and members of mission, their families, head of the 
secretarial staff, and household servants of head of missions, when not of 
Swiss nationality. (L. of N., C.196.M.70.1927.V., p. 247) 


Although some differences appear in the legislation as to the classes en- 
titled to diplomatic immunity, it is believed that the universal practice of 
states, in accordance with customary international law, is to grant such 
immunity to those named in the present article, 7.e. to the members of a 
mission and their families. If the latter are not always given explicit 
mention in the texts, their immunity is none the less firmly established in 
practice. 

Previous drafts upon the subject are in general agreement with the present 


article. 


Cambridge draft of the Institute of International Law, 1895: 

Article 12. A public minister abroad, the functionaries officially con- 
nected with his mission and the members of their families living with them 
are exempt from the jurisdiction of all courts, civil or criminal, of the State 
to which they are accredited. .. . 


American Institute of International Law, Project No. 22, 1925: 


Article 25. Diplomatic agents shall be exempt from the civil and crimi- 
nal jurisdiction of the nation to which they are accredited. . . . 

Article 30. The inviolability of diplomatic agents, the exemption from 
taxes and jurisdiction, as well as the other immunities which they enjoy 
and to which the preceding articles relate, also extend to all those who form 
part of the official personnel of the diplomatic mission, and to the members 
of their families who live with them. 


Draft of the International Commission of American Jurists, 1927: 


Article 25. Diplomatic agents shall be exempt from all jurisdiction, 
civil or criminal, of the state to which they are accredited. . . . 
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New York draft of the Institute of International Law, 1929: 


Article 2. Sous réserve des distinctions établies par les articles suivants, 
ces immunités s’appliquent: 

1. Au chef de mission; 

2. Aux membres de la mission officiellement reconnus comme tels. 
Elles s’étendent: 

1. Aux membres de leurs familles vivant sous le méme toit; . . . 


Havana Convention on Diplomatic Officers, 1928: 


Article 19. Diplomatic officers are exempt from all civil or criminal 
jurisdiction of the State to which they are accredited. .. . 


Since the term ‘‘diplomatic officers” is used elsewhere in that Convention 
(Art. 14) in contradistinction to ‘official personnel,’ it apparently results 
that counselors, secretaries of embassy and legation, and attachés are denied 
immunity. It is not believed that this interpretation is placed upon the 
Convention, since Article 24 provides that ‘‘In case of death of the diplo- 
matic officer, his family shall continue to enjoy the immunities for a reason- 
able time, until they may leave the State.’”’ Such a construction would be 
to alter well established customary law, and to endanger the independence 
of a class of officers whose unhindered functioning is scarcely less essential 
to the success of the mission than that of the chief of the mission himself. 

Some writers have advanced the doctrine that members of a mission are 
exempt from local jurisdiction only with respect to official acts performed 
in the name of the sending state (e.g., Politis, Doctrinal note to Dessus c. 
Ricoy, D.P.1907.2.281; Glasson, Doctrinal note to De Bruc. c. Bernard, 
D.P.85.2.193; Goulé, v° Agent diplomatique, in 1 De Lapradelle and Niboyet, 
Répertoire de droit international; Damiron, De l’incompétence des tribunaux 
francais dans les litiges concernant les agents diplomatiques, 46 ff.; Fiore, 
International Law Codified, Art. 343-347). This view has found little 
support among the text-writers, and it is believed that ‘‘in principle, inter- 
national usage recognizes this immunity of diplomatic agents without dis- 
tinguishing between acts performed by them in the exercise of their functions 
and those which they perform in a private capacity.”” (Diena, Report of the 
Sub-Committee on Diplomatic Privileges and Immunities, L. of N., C.196.M. 
70.1927.V., p. 80. See also Dietrich, De l’inviolabilité et de Vexemption de 
juridiction des agents diplomatiques et consulaires en pays de chrétienté, 91, 
121, 122; 5 Weiss, Trazté théorique et pratique de drowt international privé, 116, 
143; Cavaglieri, ‘ Régles générales du droit de la paix, 26 Recueil des Cours de 
lV’ Académie de droit International (1929), 470; Strisower, op. cit., 250;” 
De Heyking, “‘L’exterritorialite et ses applications en Extréme-Orient,’’ 7 
Recueil des Cours de l Académie de Droit International (1925), 273; Hurst, op. 
cit. 179, 180; Fauchille, op. cit. 97; Hothorn, op. cit., 63; 64; Beling, Die 
Strafrechtliche Bedeutung der Exterritorialitdt, 86, 87). 

The Italian Court of Cassation has on two occasions affirmed the principle 
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that diplomatic agents are immune from jurisdiction only for acts performed 
in the exercise of their official functions, and that they are consequently sub- 
ject to the local jurisdiction for obligations contracted by them in a private 
capacity (Ricorrente Rinaldi (1915), 9 Revista di Diritto Internazionale (1915), 
215, 1 Foro Italiano (1915), 330; Comina c. Kite (1922), 16 Rivista di Diritto 
Internazionale (1924), 173, 1 Foro Italiano (1922), 334). In protest against 
the latter decision, the French Ambassador, as dean of the diplomatic corps 
at Rome, despatched the following note to the Italian Foreign Office (32 
Zeitschrift fiir internationales Recht (1924), 474, note): 


L’attention des Ambassadeurs accrédités auprés de S. M. le Roi d’Italie 
a été attirée par un arrét rendu par la Cour de Cassation de Rome, a 
loccasion d’un litige survenu enire un attaché de l’Ambassade des Etats- 
Unis et une ressortissante italienne. 

Dan cet arrét, la Cour Supréme de Rome a posé le principe que les 
Agents diplomatiques sont soumis 4 la juridiction civile des Tribunaux 
italiens pour tous les actes tombant normalement sous la compétence de 
ces tribunaux en vertu du droit commun, et que l’immunité diplomatique 
se limite aux seuls cas dans lesquels les Agents diplomatiques agissent 
officiellement, comme représentants de leurs Gouvernements. 

Cette décision est en contradiction avec la régle communément admise 
jusqu’ici et suivie en pratique par tous les Etats: Cette régle est, qu’en 
principe les Agents diplomatiques sont exempts de la juridiction non 
seulement pénale mais civile, dans les pays ov ils sont accrédités. . . . 

En France, notamment, le principe, posé par un décret de la Convention 
en date du 13 Ventdése an II, a été consacré par une longue série de dé- 
cisions judiciaires. 

La méme pratique est suivie en Angleterre, et, apparément, par le 
Gouvernement Royal lui-méme pour ses propres Agents, si l’on se reporte 
& une Note de l’Ambassade Royal d’Italie 4 Londres citée dans le ‘‘ Diplo- 
matic Practice” de Sir Ernest Satow (1917) Vol. I, pag. 251. 

En conséquence, comme Doyen des Ambassadeurs accrédités 4 Rome, 
l’ Ambassadeur de France, croit devoir formuler, au nom de ses collégues, 
ses plus expresses réserves sur le bien-fondé de |l’arrét en question de la 
Cour de Cassation de Rome, et sur l’application dans l’avenir de la nou- 
velle jurisprudence inaugurée par cet arrét. 


In 1927 the Tribunal of Rome rejected the previous decisions of the Court 
of Cassation in the case of Harrie Lurie c. Steinmann (20 Rivista di Diritto 
Internazionale (1928), 528) [translation]: 


“It is therefore evident indeed that when prerogatives and immunity of 
diplomatic agents are spoken of . . . such immunity can only refer to the 
persons of the diplomatic agents when acting in the private relations of 
life; one cannot speak of the immunity of the said agents as acting in 
representation of the State, but must speak rather of the right of autonomy 
and of legal equality of states, a right which does not tolerate the assump- 
tion of any jurisdiction by one state over the other (par in parem non habet 
imperium). And it is precisely in this sense that the concept of immu- 
nity or exterritoriality has developed, outside of the laws governing in 
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the territory in which they are found for the acts performed in their private 
relations, a concept corroborated by the laws and customs of the greater part 
of civilized States.’”’ 

The Court of Appeal of Lyons (France) has also stated the principle 
clearly in the case of De Bruc c. Bernard (1883, D.P.85.2.194): 


Considérant que les auteurs ayant écrit sur le droit international ont 
eu quelques divergences entre eux;—que |’on a cherché 4 faire une distinc- 
tion entre la personne officielle et la personne privée, de méme qui’entre les 
actes accomplis en qualité de représentant et pour le compte d’un gou- 
vernement étranger, et les actes accomplis par le méme représentant dans 
son intérét personnel et privé;—Que, dans ce dernier cas, certains auteurs 
accordent une action en justice que d’autres auteurs, au contraire, re- 
fusent absolument dans quelque cas et pour quelque cause que ce soit; 
—Que cette opinion est celle que a prévalu, et que la jurisprudence n’a 
jamais varié sur ce point, d’accord en ceci avec les principes du droit des 
gens;—Qu’ainsi, il faut reconnattre que l’immunité compléte de la 
juridiction en matiére civile existe en faveur de toute personne investie 
d’un caractére officiel comme représentant 4 un titre quelconque d’un 
gouvernement étranger. . . . (Also Morla c. Breilh (1900), Cour d’appel 
de Paris, D.P.1902.2.393. See the case of Saguier (Argentina, 1888), 
Federal Court of Buenos Aires, 18 Journal de droit international privé 
(1891), 990). 


While the immunity for official acts is not a privilege which is peculiarly 
diplomatic,—being possessed by other agents, such as consuls,—the denial 
of immunity for personal acts of members of a mission would amount to a 
denial of diplomatic immunity. Van Praag, op. cit. 323-325; Strisower, op. 
cit., 234; Cavaglieri, op. cit., 470. 


“L’immunité diplomatique, dans le sens propre du terme, constitue un 
privilége personnel, qui tend précisement de protéger ceux qui en sont 
revétus contre toute atteinte 4 leur indépendance d l’occasion de leur vie 
privée. L’immunité des actes de fonction ne reléve pas des immunités 
diplomatiques: elle se justifie par le caractére intrinséque de ces actes, 
par le principe du respect du a des actes d’une souveraineté étrangére. 
Aussi s’applique-t-elle indistinctement 4 tous ces actes, méme quand ils 
sont accomplis par des agents, des consuls par exemple, qui ne jouissent 
pas des immunités diplomatiques.”’ Adatci and De Visscher, Rapport sur 
lart. 7, al. 4: Priviléges et immunités diplomatiques des agents de la 
S. D. N., Annuaire de l'Institut de Droit International (1924), 9, 10. 


1 Appare pui che evidente, in vero che quando si parla di prerogative e d’immunita degli 
agenti diplomatici . . . tale immunita non pué riferirsi che alle persone degli agente diplo- 
matici, che agiscono nei rapporti private della vita, non potendosi parlare di immunita dei 
predetti agenti lA ove agiscono in rappresentanza dello Stato ma addirittura del diritto di 
autonomia e di ugualianza giuridica degli Stati, diritto che non tollera che uno Stato possa 
esercitare qualsiasi giurisdizione sull’altro (par in parem non habet imperium). Ed & precisa- 
mente in tali sensi che si é formato il concetto dell’ immunita o extra territorialita degli 
agenti diplomatici, all’infuori cioé delle leggi imperanti nel territorio in cui si trovano per gli 
atti compiuti nei loro rapporti privati, concetto coroborato dalle leggi e dalle consuetudini 
della maggior parte degli Stati civili. . . . Cf. Perrucchetti c. Puig y Casaurane, (1928) 
Tribunal of Rome, 20 Rivista di Diritto Internazionale (1928), 521, 1 Foro Italiano (1928), 857. 
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ARTICLE 20—EXEMPTION FROM CUSTOMS DUTIES 


A receiving state shall exempt a member of a mission from payment of 
customs duties or other import or export charges upon articles intended for 
the official use of a mission, or for the personal use of a member of a mission 
or of his family. 


COMMENT 


It is generally denied by text-writers that by international law the prop- 
erty of diplomatic agents is exempt from the payment of customs duties. 
The privilege of free entry for articles destined for the official use of a mission 
or for the personal or family use of one of its members is asserted to rest upon 
comity and international courtesy alone, and not upon international law. 
Hall, International Law (8th ed.), 235; Fauchille, op. cit., 100; 1 Genet, 
Traité de diplomatie et de droit diplomatique, n°. 406; Strisower, op. cit., 258; 
1 Diena, Diritto Internazionale (2d ed.), 359; 3 Antokoletz, Tratado de Derecho 
Internacional Publico (2d ed.), 236; Vidal y Saura, T’ratado de Derecho Diplo- 
midtico, 284. ‘‘Exemption from Customs duty is nothing more than a 
usage dictated solely by considerations of international courtesy. Some 
states are generous in the matter, others less so.”’ Mastny, L. of N., C.196. 
M.70.1927.V., p. 88. The following passage from Vattel (Law of Nations, 
IV, ch. 7, sec. 105) anticipated the consensus of opinion of text-writers upon 
the subject: 


Among the rights that are not essential to the success of embassies, 
there are certain ones which, though not based upon a general agreement 
on the part of Nations, are nevertheless annexed to the representative 
character by custom in many countries. Such is the privilege by which 
ministers are exempted from the payment of import or export duties 
upon property which they bring into or send out of the country. There is 
no necessity for this exemption, since the payment of those duties would 
not render the minister less able to perform his functions. If the sov- 
ereign is pleased to exempt him from them, it is a courtesy which the 
minister cannot claim of right... . 


The view that the exemption from customs duties constitutes a privilege 
based upon usage alone is confirmed by numerous official statements. The 
Instructions to Diplomatic Officers of the United States, 1927 (Ch. VIII, sec. 
12) contains the following article: 


It is a common usage of international intercourse that to a diplomatic 
representative shall be conceded the privileges of importation of effects 
for his personal or official use, or for the use of his immediate family, with- 
out payment of customs duties thereon. The application of this privilege 
varies in different countries, and in some is restricted to the chief of 
mission. It is the duty of the representative to acquaint himself with the 
local law or regulation and to conform therewith. The privilege is one of 
usage and tradition, rather than of inherent right. The practice of the 
Government of the United States is to accord such privileges to chiefs of 
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mission, and on a reciprocal basis to members of their staffs. In the case 
of mail parcels, sealed or unsealed, addressed to a member of the family 
of the chief of mission, members of the diplomatic staff or their families, 
— inspection is insisted on, even where admission is granted free 
of duty. 


A regulation of the British Foreign Office of January, 1904 (Satow, op. cit., 
286) states: 


The privilege accorded to the heads of foreign missions, accredited to 
Great Britain from foreign Powers, to receive free of duty articles im- 
ported for their private use is not held to be in the nature of a right, but 
to spring from the courtesy of the Government to which the foreign 
representative is accredited. 


The Swiss Federal Council has stated that exemptions from customs duties 
“are prerogatives granted out of pure courtesy, and that their extent is in 
the discretion of the Governments concerned, subject to reciprocity.” 
L. of N., C.196,M.70.1927.V., p. 246. 

There is little harmony in national laws and regulations upon this subject, 
and an analysis of their provisions fails to reveal, with reasonable certainty, 
any irreducible minimum of exemption which may be held to be required by 
international law. Several states exempt the official properties of a mission 
and such articles as official printed material, insignia and flags (e.g., Austria! 
Volizugsanweisung zum Zollgesetz vom 20 Juni 1920, sec. 7, Staatsgesetzblatt 
(1920), No. 250, p. 508; Germany—Zolltarifgesetz vom 25 Dezember 1992, sec. 
6, Reichsgesetzblatt (1902), 303; Hungary, Memorandum of the Ministry of 
Foreign Affairs, transmitted to the Secretary of State by the American 
Minister, March 4, 1930, archives, Dept. of State; Mexico—Presidential 
Decree of June 15, 1927, Article 4, XLII Diario Oficial, No. 37, Memorandum 
of Minister of Foreign Affairs to American minister, transmitted to the 
Secretary of State, June 13, 1930, Archives, Dept. of State; Switzerland, 
Federal Customs Law, October 1, 1926, Art. 14). It has seemed desirable to 
incorporate a similar exemption in the present draft. Free entry of ‘‘articles 
for the official use of a mission”’ is customarily granted, and, where the prop- 
erty is that of the sending state, would appear to be required by international 
law. 

In nearly every state customs immunity is made conditional upon reci- 
procity (Austria, sec. 47; Belgium—aide-memoire of the Minister of Foreign 
Affairs to the American Minister, transmitted to the Secretary of State, 
April 16, 1930, Archives, Dept. of State; Canada—American consul-general 
to the Secretary of State Jan. 5, 1931, Archives, Dept. of State; China— 
Note of Ministry of Foreign Affairs to American Minister, transmitted to the 
Secretary of State, May 12, 1930, Archives, Dept. of State; Denmark— 


1 In subsequent citations under this article to national legislation or regulations, the refer- 
ence will be to the source first cited, unless indication is made to the contrary. 
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Note verbale of Ministry of Foreign Affairs to American Minister, trans- 
mitted to the Secretary of State, July 24, 1931, Archives Dept. of State; 
Ecuador—Presidential decree of Nov. 25, 1916, Art. 19, Customs Tariff 
Law, Arts. 1195-1198, Registro Oficial, No. 357, June 10, 1927; Esthonia— 
Official Journal (1923), Nos. 45-46, L. of N., C.196.M.70.1927.V., p. 159; 
France,— Memorandum of the Ministry of Foreign Affairs to the American 
Ambassador, transmitted to the Secretary of State, Mar. 11, 1930, Archives, 
Dept. of State; Greece—Note verbale of Ministry of Foreign Affairs to the 
American Minister, transmitted to the Secretary of State, April 14, 1930, 
Archives, Dept. of State; Guatemala—Decree No. 1078, April 15, 1930, 
Memorandum of the Ministry of Foreign Affairs to the American Minister, 
transmitted to the Secretary of State, April 10, 1930, Archives, Dept. of 
State; Hungary; Italy—Memorandum of the Ministry of Foreign Affairs to 
the American Ambassador, transmitted to the Secretary of State, Oct. 16, 
1930, Archives, Dept. of State; Japan—Customs Tariff Law of April 15, 
1910, Memorandum of the Ministry of Foreign Affairs to the American Am- 
bassador, transmitted to the Secretary of State, June 17, 1930, Archives, 
Dept. of State; Latvia—Memorandum of the Ministry of Foreign Affairs 
to the American Minister, transmitted to the Secretary of State, July 30, 
1930, Archives, Dept. of State; Lithuania—Memorandum of the Ministry of 
Foreign Affairs to the American Minister, transmitted to the Secretary of 
State, April 24, 1930, Archives, Dept. of State; Norway—Decree of the 
Minister of Foreign Affairs, Apr. 1925, L. of N., C.196.M.70.1927.V., 
p. 177; Peru—Ceremonial Diplomdtico, Ministerio de Relaciones Exteriores, 
1927, Art. 80; Persia—Note verbale from the Ministry of Foreign Affairs 
to the American Minister, transmitted to the Secretary of State, May 14, 
1930, Archives, Dept. of State; Roumania,—Note verbale from the Ministry 
of Foreign Affairs to the American Minister, transmitted to the Secretary of 
State, Feb. 28, 1930, Archives, Dept. of State; Siam—Instructions to Cus- 
toms Department regarding Diplomatic Privileges, Memorandum of the 
Ministry of Foreign Affairs to the American Minister, transmitted to the 
Secretary of State, May 6, 1930, Archives, Dept. of State; Santo Domingo— 
Gaceta Oficial, No. 3822, January 15, 1927; U. S. S. R.—Regulations con- 
cerning Foreign Diplomatic Agents, [zvestia, No. 45, Feb. 24, 1927; Sweden 
—Memorandum of Ministry of Foreign Affairs to American Minister, trans- 
mitted to the Secretary of State, April 3, 1930; Switzerland—Decree of 
the Federal Council, Sept. 21, 1927, Art. 7; Turkey—Customs Tariff Law, 
No. 1499 of June 3, 1929, American Minister to the Secretary of State, 
March 20, 1930, Archives, Dept. of State; United States—Dziplomatic In- 
structions cited above, and authorities cited in 4 Moore, Digest of Inter- 
national Law, 674, United States Customs Regulations, 1923, Art. 404; Uru- 
guay—Decree of the Minister of Foreign Relations of Jan. 10, 1924, Note of 
the Ministry of Foreign Relations to the American Minister, transmitted to 
the Secretary of State, June 13, 1930, Archives, Dept. of State; Venezuela— 
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Tariff Law, Art. 235, Note of the American Minister to the Secretary of 
State, March 28, 1930, Archives, Dept. of State). Great Britain grants 
customs immunity to heads of accredited missions and extends the exemption, 
upon condition of reciprocity, to the members of missions. (Note of the 
British Minister to the Chinese Ministry of Foreign Affairs, Apr. 8, 1930, 
transmitted to the Secretary of State by the American Minister to China, 
May 12, 1930, Archives, Dept. of State.) 

As to the exemptions granted by existing national legislation and regula- 
tions to members and personnel of diplomatic missions, there exists the 
widest diversity: (1) as to the classes to which they apply, (2) as to the value 
and nature of the property exempted, and (3) as to the customs formalities 
required before entry is permitted. 

A number of states restrict the exemption to the property imported by 
heads of missions for their personal or family use, with or without restriction 
as to the value of imports admitted free of duty. Other members of mis- 
sions are sometimes granted the exemption on the occasion of first installa- 
tion. Belgium, Hungary and Switzerland grant exemption to members of 
a mission (other than the head) only upon their initial entry. Norway and 
Turkey extend this privilege to full exemption upon condition of reciprocity. 
Soviet Russia and Spain grant exemption to heads of mission alone, up to a 
value placed at 200,000 gold rubles per annum by the former (Decree of the 
Council of People’s Commissaries, May 31, 1922, Izvestia, No. 140, June 27, 
1922); and by Spain at a value which varies according to rank (Customs 
Ordinance of November 14, 1924). Siam and Venezuela exempt all im- 
portations of heads of mission, and Uruguay, in addition, admits free of duty 
the personal baggage accompanying other members. 

Other states extend the exemption to members of the mission or official 
personnel, sometimes with limitations. Thus Austria exempts goods im- 
ported by members of missions and their families, but in the case of rep- 
resentatives of countries which refuse absolute exemption to Austrian 
representatives, the following values only are given free entry: for heads of 
missions, up to 5,000 K. per annum; for other members, up to 3,000 K. The 
value of the exemptions accorded by Denmark varies with the rank of the 
officer concerned. Esthonia grants unlimited exemption to heads of mis- 
sion during the first year of residence, and thereafter up to the value of 
500,000 M. annually. Other members are limited to a yearly value of 
200,000 M. After the first year, Peru makes a reduction of 75% in the value 
exempted. Great Britain limits only the amount of wines, spirits and tobacco 
which may be admitted free of duty (Regulation of the Foreign Office, 
January, 1904, 1 Satow, op. cit. (2d ed.), 256; 1 Ham’s Year Book, Customs 
(1930), 106). Persia limits the amount of tobacco which may be imported 
annually by foreign diplomats without duty. (Note of the Foreign Office 
to the American Minister, transmitted to the Secretary of State, Aug. 6, 
1929, Archives, Dept. of State.) Italy restricts the number of cigars and ciga- 
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rettes which may be entered without duty, and subjects the importations of 
diplomatic officers to the prohibitions of its sanitary and public safety laws. 
Brazil (note of the American Ambassador to the Secretary of State, July 30, 
1930, Archives, Dept., State), China, Cuba, France, Greece, Guatemala, 
Japan, Latvia, Lithuania, The Netherlands and Sweden make no restriction 
as to the imports of members of diplomatic missions. 

Few countries grant free entry to the baggage and imports of members of 
the administrative or service personnel. Germany grants it to members of 
the former class (Biiro- und Kanzleibeamter), and Canada accords full 
exemption to goods imported for the personal and family use of diplomatic 
representatives, ‘‘their families, suites, or servants” (American Consul 
general to the Secretary of State, Jan. 5, 1931, Archives, Dept. of State). 

The United States Treasury Regulations (Customs Regulations of 1923) 
contain the following provisions: 


Article 404.—Baggage.—The privilege of free entry is extended to the 
baggage and other effects of the following officials, their families, suites 
and servants: 

Foreign ambassadors, ministers, chargés d’affaires. 

Secretaries, and naval, military, and other attachés at embassies and 
legations, high commissioners, and consular officers accredited to this 
Government or en route to and from other countries to which accredited 
and whose governments grant reciprocal privileges to American officials 
of like grade accredited thereto. 

Applications should be made to the Department of State for the free 
entry of the baggage of, and extension of courtesy to, all foreign ambassa- 
dors and other foreign officers. . . . 

In the absence of special authorization from the Department prior to the 
arrival of any of the persons above referred to, collectors of customs may 
accord the privileges of this article to them upon presentation of their 
credentials or by otherwise establishing their identity. 

Collectors will keep a record of the privileges granted, whether the 
subject of instructions from the Department or not, containing the name 
of the person to whom granted, his rank or designation, the name of the 
vessel and date of arrival. 

If by accident or unavoidable delay in shipment, the baggage or other 
effects of a person of any of the classes mentioned in this article shall 
arrive after him, the same may be passed free of duty upon his declaration. 

Article 405.—Imported Articles—Members and attachés of foreign 
embassies and legations may receive articles imported for their personal 
or family use free of duty upon the Department’s instructions in each 
instance, which will be issued only upon the request of the Department of 
State. 

Packages bearing the official seal of a foreign Government containing 
only official communications, documents and office equipment, when 
accompanied by a certificate to that effect under such seal, may be ad- 
mitted without customs examination. Costumes, regalia, and other 
articles for the official use of diplomatic or consular officers of a foreign 
Government will be admitted free of duty. 

Collectors will take charge of all packages addressed to diplomatic 
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officers of foreign nations which arrive in advance of the receipt of instruc- 
tions for free entry. Notification of such arrivals should be sent to the 
Secretary of the Treasury. 


It is to be noted that the privilege-of free entry has not always been 
accorded by the United States to members of the official personnel of diplo- 
matic missions (Cf. Mr. Spaulding, Acting Sec’y of the Treasury, No. 141, Dec. 
22, 1902, 4 Moore, Digest, 678). The Personal Instructions to the Diplomatic 
Agents of the United States (1885) contain the following statement: 


55. The diplomatic privilege of importing goods for personal use is not 
accorded to a foreign Secretary of Legation in the United States or in any 
foreign country, so far as is known. 


The customs formalities demanded of persons desiring to avail themselves 
of the privilege of free entry vary from state to state. It is generally pro- 
vided that goods will be admitted only upon application by the head or 
member of mission concerned to the Foreign Office of the receiving state. 
Sometimes the request must state the number of packages, the name and rank 
of the addressee, and the kind, quantity and value of the articles imported, 
together with a declaration that they are intended only for personal or 
family use (with variations, Austria, China, Denmark, Germany, Italy, 
Latvia, Lithuania, Peru, Soviet Russia, Turkey, the United States, and 
Uruguay). Baggage and imports are admitted by Great Britain upon state- 
ment of the number of pieces for which exemption is claimed. A number of 
states require a customs examination, with the usual reservation that pack- 
ages which are sealed and declared to contain official documents and cor- 
respondence are exempt. The last exception would appear to be required 
by international law, and, provided it be observed, satisfies the legal obliga- 
tions of the receiving state. Exemption of official papers is sufficient to meet 
the purposes for which the general immunity from customs inspection has 
been established. Austria grants exemption from inspection on condition 
that the agent declare that no prohibited or dutiable goods are carried. It 
is obvious that states which impose limitations as to the value or nature of 
the goods introduced must require either a customs examination or a declara- 
tion. In cases of evident fraud, it is impossible to lay down a definite rule. 
It is not believed that a customs inspection of sealed packages made upon 
suspicion, and eventuating in the discovery of merchandise subject to 
inspection or duty, or which is prohibited, would involve the receiving state 
in a violation of international law. The detailed regulation of customs for- 
malities is not suitable for statement in an international convention, and 
should be left to the practice of the states concerned. The number of states 
which require customs inspection, and the nature of the conditions to exemp- 
tion demanded by others, demonstrate that there exists no rule of inter- 
national law forbidding such examination (Cf. Strisower, op. cit. 250; Mastny, 
L. of N., C.196.M.70.1927.V., p. 88). Exception must be made in the case of 
sealed packages declared to contain official papers. Examination of such 
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packages must be made upon the responsibility of the receiving state and 
subject to the obligation to make reparation should the suspicion of fraud 
prove to be unjustified. 

The exemption from customs duties for articles accompanying or addressed 
to members of a mission and intended for their personal or family use, as 
provided in this article, is in accordance with international practice and 
usage, and is proper for statement in an international convention. Although 
it is not apparent that such exemptions are requisite to the successful func- 
tioning of a mission, the usage is so well established at the present time as to 
have almost the force of law. The exemptions provided in this article furnish 
a convenient standard, and may possibly be varied by action of the states 
concerned. Its purpose is merely to indicate the maximum of exemptions 
which may legally be demanded. This legal maximum may, of course, be 
exceeded at the discretion of any state. Customs procedure must neces- 
sarily vary, and is consequently left to the regulation of the individua! states. 


ARTICLE 21—PROHIBITED GOODS 


A receiving state may refuse to permit a member of a mission, a member 
of his family, or a member of the administrative or service personnel, to 
bring into its territory articles the importation of which is prohibited by its 
general laws; or to take out of its territory articles the exportation of which is 
prohibited by its general laws. 


COMMENT 


Since it is admitted in existing practice that limitations may be imposed as 
to the quantity or value of goods admitted free of duty, the right of the re- 
ceiving state to prohibit the introduction of certain articles by its general 
laws would seem to follow. Such specific reduction of a general exemption 
which itself rests only upon international usage and comity can violate no 
rule of international law. Further support is given this view by the practice 
of several states which in fact enforce such prohibitions (cf. the Italian prac- 
tice as to goods prohibited under its sanitary and public safety laws, and the 
Latvian law providing for the confiscation of unlawful goods discovered in 
customs examination), apparently without giving rise to international rec- 
lamation. The United States has, however, provided the following regula- 
tion, in view of its laws prohibiting the importation of intoxicating liquors 
(26 Treasury Decisions, Internal Revenue, T. D. 3583, Regulations 60, sec. 
1730): 

No seizure shall be made of liquor in the possession of any person in 
the following classes. . . . 

(a) Diplomatic officers duly accredited by a foreign government to the 
Government of the United States. 

(b) Diplomatic officers of a foreign government duly accredited to 
another foreign government and temporarily within the United States 
or its possessions. 

(c) Persons attached to or employed by any diplomatic mission, whose 
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names have been registered with the Department of State in accordance 
with the provisions of section 4065, Revised Statutes. 


The attitude of the United States is not conclusive, however, since it 
depends upon a question of municipal law which cannot here be discussed in 
detail. The regulations cited above are based upon an interpretation of 
sections 4062-4065 of the Revised Statutes, which prohibit the arrest of the 
persons named therein, and the seizure, distraint or attachment of their 
goods (Mr. Hughes, Sec. of State to Mr. Volstead, Chairman of the Com- 
mittee on the Judiciary of the House of Representatives, February 10, 1923, 
64 Cong. Rec. 3789; Mr. Mellon, Sec. of the Treasury, to the same, 7bid., 
3790). While immunity from arrest is conceded, it is not believed that the 
effect of the statute cited is to prohibit the search of diplomatic baggage or 
to compel the admission of any property of diplomatic officers whatsoever. 
It has been noted that the United States has not always granted customs 
exemptions to the members of all classes named in the statute, and in the 
Customs Regulations of 1923 the phrase ‘‘ without examination,” which had 
appeared in the Regulations of 1915 (Art. 376-377) is omitted, in accordance 
with T.D. 38510, Oct. 4, 1920 (88 T. D. Customs). A circular letter of the 
Customs Division of October 23, 1920 (64 Cong. Rec. 3789) provides that the 
Treasury Decision 38510 should not be so interpreted as to extend to 
the actual opening of diplomatic baggage, but it seems clear that neither 
the statute nor the rules of international law would prohibit such a practice. 
Search permitted, the prevention from entry of prohibited articles discovered 
thereby would follow, since it has been stated in opinions of the Attorney 
General that the introduction of intoxicating liquor into the United States by 
foreign diplomats is contrary to law (A. Mitchell Palmer, May 8, 1919, 
December 5, 1919; A. C. King, acting Att. Gen. Jan. 12, 1920, 64 Cong. Rec. 
3789, 3790). See Preuss, ‘‘Foreign Diplomats and the Prohibition Laws,” 
30 Michigan Law Review (1932), 333. 

The laws of a number of states prohibit the exportation of certain articles. 
Logically, the right of a receiving state to apply such legislation to the 
members of a foreign mission would seem to follow from its right to prohibit 
certain imports. 


ARTICLE 22—EXEMPTION FROM TAXATION 


A receiving state shall not impose any taxes, whether national or local, 

(a) upon the person of a member of a mission or of a member of his 
family; 

(b) upon the salary of a member of a mission, or of a member of the 
administrative or service personnel, paid by the sending state; 

(c) upon the income, derived from sources outside the receiving state, 
of a member of a mission, or of a member of his family, or of a member of 
the administrative or service personnel not a national of the receiving state ; 
(d) upon tangible movable property of a member of a mission unless 
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used or employed in a business or profession, other than that of the mis- 
sion, engaged in or practiced within the territory of the receiving state; 

(e) upon the interest of a member of a mission in immovable property 
used as his residence or for the purposes of the mission; provided that 
such exemption need not be extended to charges for special services or to 
assessments for local improvements. 


COMMENT 


Fiscal immunities are commonly held to be granted out of international 
courtesy, forming part of the ‘‘non-essential”’ prerogatives of diplomats. 
Although exemptions from taxation have no ancient basis in international 
law, they are well established in modern usage. Since they vary greatly 
from state to state, it would seem impracticable to fix, by a study of 
national legislation, an absolute minimum of exemptions granted by every 
state which would not be so restrictive as to be unacceptable to some. It is 
recognized that the present article embodies provisions which may be in 
advance of the legislation of some states, although it is intended to be a 
general statement of existing practice. See Diena, L. of N., C.196.M.70. 
1927.V., p. 80; Mastny, zbid., 88; Reply of the Swiss Government, ibid., 246. 

That a person having diplomatic status is exempt from all taxes upon his 
person, his income and upon his personal property is generally recognized in 
modern practice, and such immunity seems to extend to the families of 
members of a mission because of their generalimmunity. No receiving state 
would undertake to tax the incomes of members of diplomatic missions paid 
by their government; and the same immunity applies to a tax on movables in 
the form of furniture or the personal effects of the member of the mission and 
of his household. Those authorities who seek to distinguish between the 
official and non-official acts of the diplomatic agent are seemingly inclined 
not to admit that his income, at least that derived from private sources 
situated in the receiving state, should be immune. Here, as in many other 
situations, there is a confusion between the liability of a diplomat with re- 
spect to taxation of his property, and the immunity of the diplomat from any 
coercion on the part of the receiving state to assert a lien upon such property 
or to force the person to pay the tax. 

Many writers suggest, and some legislation provides, that while all 
members of a mission and their families are exempt from direct taxes, only 
the heads of missions are exempt from indirect taxes. It would seem that 
since a clear and precise distinction between direct and indirect taxes is lack- 
ing some other classification should be followed. A distinction is drawn 
between taxes and charges or assessments (e.g., water-rates when water is 
supplied by municipalities; street-paving and sewer assessments). There is 
no duty on the part of a receiving state to furnish gas or water gratuitously 
to the members of foreign diplomatic missions, or to donate to their premises 
special benefits by way of street improvements or the like. Whether or not 
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assessments made upon real estate constitute a lien upon the property bene- 
fited depends upon the law of the receiving state. The text does not deny 
the possibility of such liens, but under the general procedural immunity such 
liens are not enforceable as against property while owned by a person having 
diplomatic status. It appears that real property owned by a member of a 
mission or a member of his family within the territory of the receiving state, 
and used for other than the purpose of the mission or for a residence, should 
not be exempt from taxation. The payment of such taxes, however, is not to 
be enforced by the machinery which the receiving state may have set up for 
the purpose of collecting taxes. 

It is doubtful if a person having diplomatic status can be coerced into 
paying taxes, which are neither personal nor property taxes, such as taxes for 
registration, taxes de séjour, or taxes de luxe; but if the law of the receiving 
state provides that documents in order to be valid within that state must be 
executed upon stamped paper, or a stamp affixed thereon, validity could 
hardly be claimed for such a document if it were not upon stamped paper or 
legally stamped. A question might arise as to stamp-taxes upon articles 
(internal revenue) sold to and consumed by the person having diplomatic 
status. It would seem that as the amount of such a tax is generally in- 
cluded in the purchase price, and the return thereon made by the seller, the 
article would not be free from such a tax in the event the purchaser was a 
person having diplomatic status. See 1 De Lapradelle and Niboyet, 
Répertoire, v°, Agent diplomatique, generally, Nos. 88-90; for French law, 
Nos. 174-181. 

Members of the administrative and service personnel are granted no 
fiscal exemptions by the present article, except upon their official salaries 
derived from the government of the sending state or income from sources 
outside the receiving state. This provision probably is an amendment of 
existing practice in a restrictive. chsection, and, so far as exemption from 
taxation of official salaries is concerned, it is based upon the solutions 
adopted in the case of like officers of the League of Nations and of the 
Permanent Court of International Justice. L. of N., O. J. (1926), 1422; 
ibid., (1928), 985. 

The texts of draft projects and conventions vary somewhat as to the 
exemptions provided for. 


Cambridge Draft of the Institute of International Law, 1895: 

Article 11.—A public minister abroad, the functionaries officially con- 
nected with his mission and the members of their families living with them 
shall be exempt from paying: 

1. Direct personal taxes and sumptuary taxes; 

2. General taxes on wealth, either on the principal or on the income; 

3. War-taxes; 

4. Customs duties on articles for their personal use. 

Each government shall have the right to indicate what proofs are re- 
quired in order to secure these exemptions from taxes. 
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Havana Convention on Diplomatic Officers of 1928: 


Article 18.—Diplomatic officers shall be exempt in the state to which 
they are accredited: 

1. From all personal taxes, either national or local; 

2. From all land taxes on the buildings of the mission, when it belongs 
to the respective government; 


New York Draft of Institute of International Law, 1929: 


Article 18.—Le chef de la mission, le personnel officiel officiellement 
reconnu comme tel, et les membres de leur famille vivant sous leur toit, 
sonts exempts: 1 de tous impdots directs et taxes analogues, exemption faite 
de ceux qui les frapperaient en raison de leurs propriétés immobiliéres ou 
de leurs activités personnelles .. . 


Municipal legislation granting immunity from taxation varies widely in 
rangeandcontent. The following illustrate this, the list not being exhaustive: 


Austria: Immunity from taxes on documents, if such do not concern 
estates in Austria; on donations of movables, inheritance taxes on mov- 
ables, the persons concerned being aliens. 

Belgium: Taxes are imposed on revenues arising from immovables in 
Belgium owned by foreign diplomats; exemption from taxes on revenue 
derived from invested capital and from immovables outside Belgium, on 
salary and personal earnings, luxury-taxes, but not from stamp-taxes. 

Denmark: Exemption from taxation on personal capital and income, 
but not on immovables (or income therefrom) in Denmark, nor on prop- 
erty held in trust in Denmark, nor on incidental income or that derived 
from the practice or participation in a profession, or in a commercial or 
industrial enterprise in Denmark. Exemption from excise, consumption, 
and permit-taxes. 

Estonia: Exemption from income-tax not derived from immovables or 
business in Estonia. 

France: Exemption from personal property-taxes, direct taxes generally, 
but not as to stamp and registration taxes. Immovables exempt only if 
they are property of the foreign state and are used for diplomatic purposes. 

Germany: Persons are free from in.dme tax in so far as, under condi- 
tions of reciprocity, they are entitled-te.make a claim for such freedom 
either according to the principles of international law, or under the terms 
of a special arrangement. They are similarly exempt from property and 
church taxes. 

Greece: Exemption from direct taxes, and from indirect taxes, including 
luxury taxes, on basis of reciprocity. 

Hungary: Exemption from taxes on immovables owned by sending 
state and used for diplomatic purposes. Exemption from income-tax 
derived from non-Hungarian sources, from succession taxes on movables, 
from stamp taxes on documents not relative to land in Hungary, on luxury 
and consumption taxes, the persons concerned not being nationals, and 
on the basis of reciprocity. 

Italy: Exemption from taxes on personal property, from incomes not 
derived from land or buildings in Italy. No exemption as to document- 
taxes, or on gas and electricity bills, or from registry-fees. No exemption 
as to immovables, save when owned by foreign state. 

. Peru: Exemption from all taxes, direct and indirect. 
Soviet Russia: Exemption from all direct, general, state and local taxes. 
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Sweden: Exemption from income tax, persons concerned not of Swedish 
nationality, when income is not derived from land in Sweden or business 
carried on there. No exemption from tax on immovables, except when 
owned by foreign state. 

United States: ‘‘Ambassadors and Ministers accredited to the United 
States and the members of their households, including secretaries, at- 
tachés, and servants, who are not citizens of the United States, are ex- 
empted from the payment of Federal income tax upon their salaries, fees 
and wages, and upon the income derived by them from investments in the 
United States in stocks and bonds and from interest on bank balances in 
the United States. The income derived from any business carried on by 
them in the United States would, however, be taxable. 

“Property in the District of Columbia owned by foreign governments 
for Embassy and Legation purposes is exempt from general and special 
taxes or assessments. Property owned by an Ambassador or Minister 
and used for Embassy or Legation purposes is exempt from general taxes 
but not from special assessments for improvements. The payment of 
water rent is required in all cases, as this is not regarded as a tax but the 
sale of acommodity.” (Department of State, Diplomatic Serial No. 766, 
Nov. 9, 1928) See Regulations 74 on the Income Tax under the Revenue 
Act 1928, approved Feb. 15, 1929. 


ARTICLE 23—ADMINISTRATIVE AND SERVICE PERSONNEL 
Subject to the provisions of this convention, a receiving state may exercise 
jurisdiction over any member of the administrative or service personnel of a 
mission, only to an extent and in such a manner as to avoid undue inter- 
ference with the conduct of the business of the mission. 


COMMENT 


Under the doctrine, ne impediatur legatio, this article emphasizes the duty 
of the receiving state toward the sending state not tointerfere with the proper 
functioning of the latter’s mission. This duty being recognized, it does 
not seem necessary to surround the administrative and service personnel 
with those privileges and immunities known as diplomatic. So far as the 
administrative personnel are concerned there is non-liability for acts done 
by them within the scope of their official functions (article 18), and this 
non-liability is operative at the time of entry of the person concerned upon 
the territory of the receiving state. Exemption from the jurisdiction of the 
receiving state is afforded the administrative personnel as to the taxation of 
their salaries received from the sending state or derived from sources outside 
the receiving state (article 22). 

The service personnel, “‘servants”’ in a strict sense, are afforded no im- 
munities from jurisdiction by this draft. They cannot be subject to the 
jurisdiction of the receiving state while upon the premises of a mission or of a 
member of a mission (article 3), but they, like the administrative personnel, 
may be subjected to the jurisdiction of the receiving state for offenses 
committed upon such premises if the arrest occurselsewhere. They may also 
be sued in contract or tort, but process must not be served upon the premises 
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of a mission or of a member of a mission. The limitation is that the receiving 
state shall not exercise its jurisdiction so as unduly to interfere with the 
business of the mission. 

The article is, therefore, lex ferenda, not strictly declaratory of interna- 
tional law, but an attempted and approximate recognition of modern inter- 
national practice. Traditionally the entire suite, comites, of an envoy had 
privileges and immunities not easily to be differentiated from those of the 
envoy himself. Practices, developed under the exaggerated pretensions of 
exterritoriality, formerly permitted the chief of mission to punish his serv- 
ants, but this custom has long since disappeared. The case of the servant of 
the Prussian Minister to Bavaria, 1790, indicated a changed attitude toward 
the pretensions grounded on exterritoriality. (4 De Martens, Causes 
Célébres, 20-44.) 

It is true that the statute of 7 Anne c. 12 assimilated the privileges and 
immunities of an envoy’s servants to those of the envoy himself, and that act 
was described by English Courts in several cases as ‘‘merely declaratory of 
the law of nations.’”’ The law officers of the Crown, however, in connection 
with the case of Gallatin’s Coachman, 1827, stated that ‘neither that law, 
nor any construction that can properly be put upon that statute, extends to 
protect the mere servants of ambassadors from arrest upon criminal charges.” 
(4 Moore Digest, 657.) 

“In practice the immunity of servants and of other persons whose con- 
nexion with the Minister is comparatively remote, is very incomplete; and it 
may even be questioned if they possess it at all in strict right, except with 
regard to matters occurring between them and other members or servants of 
the mission.” (Hall, International Law, 8th ed., 229.) 

There appear to be three main conceptions concerning the legal status of 
the administrative and service personnel commonly called the “‘nonofficial”’ 
personnel. The first is that held by Great Britain and the United States, 
by which substantially the same privileges and immunities are granted to 
servants as to diplomatic officers, modified, however, by a restrictive inter- 
pretation. The second conception is typified by the practice of Italy, which 
refuses any privileged standing to the members of the nonofficial personnel. 
The third conception, which seems to be the most common in practice, is 
that followed by Germany, by which diplomatic immunities are granted to 
nonofficial personnel, provided that they ave not nationals of the receiving 
state. L. of N., C.196.M.70.1927.V., p. 83. 

The existence of so wide a variation in state practice as that shown above, 
demonstrates that there is no irreducible minimum of privileges and im- 
munities which every state feels itself obligated by international law to extend 
to members of the nonofficial personnel of a diplomatic mission. The fact 
that some states have denied any privileged standing to servants, apparently 
without giving rise to international reclamation, together with the fact that 
in the case of some governments diplomatic immunities for nonofficial person- 
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nel are demanded and granted as the result of an opinio necessitatis, leads to 
the conclusion that there exists no universal rule of law upon the subject and 
that there are recognized to exist, in some countries, customary usages which 
derogate from the general practice. This view seems to be recognized in the 
Instructions to Diplomatic Officers of the United States (1927, VII-8), which 
contains the following statement: 

‘The personal immunity of a diplomatic representative extends to his 
household . . . Generally his servants share therein, but this does not 
always apply where they are citizens and subjects of the country of so- 
journ. 


The United States, however, holds itself obligated to grant immunities to 
members of the nonofficial personnel, regardless of the nationality of the 
person concerned, and apparently without condition of reciprocity (R. S., 
§$§4063-6). 

In addition to the existence of particular usages as to the states which 
grant a special position to the nonofficial personnel, there is disagreement in 
those states which grant privileged standing as to the privileges and im- 
munities extended. As has been observed by M. Diena, ‘‘there is no ques- 
tion of applying all the prerogatives without distinction, but only certain of 
them.” (L. of N., C.196,M.70,1927.V., p. 83.) 

The extent of the privileges and immunities of the nonofficial personnel, 
as required by international law, not being clearly defined, there exist lacunae 
within the limits of which states are free to use their discretion as to whether 
they shall, or shall not, exercise jurisdiction. Restrictions upon the power of 
a state to assume jurisdiction over persons residing upon its territory are 
not to be presumed, and it would be necessary, in order to prove the illegality 
of an act of jurisdiction over a member of the nonofficial personnel, to adduce 
a rule of international law expressly prohibiting it. The historical justifica- 
tion for the jurisdictional immunity of servants, that is, the right of an 
envoy to exercise jurisdiction over the members of his suite, has dis- 
appeared, and no satisfactory theoretical basis for their existing immu- 
nities has supplanted it. The present tendency in State practice with 
reference to the treatment of the members of the nonofficial personnel is 
undoubtedly in the direction of a curtailment of their privileges and im- 
munities, and de lege ferenda the governments of the world seem to be prac- 
tically unanimous in the desire that all privileged standing be denied to this 
class. ‘Report of the Council of the League of Nations on the Questions 
which Appear Ripe for International Regulation,’ Publications of the 
League of Nations C.196.M.70,1927.V, Annex II. The same tendency is 
discernible in the projects for the codification of the law of diplomatic 
privileges and immunities which have been drawn up since the Institute of 
International Law adopted its Regulation at the session of 1895. Although 
no concerted effort has been made to clarify the position of the nonofficial 
personnel by conventional agreement, a number of restrictions upon their 
privileged standing have arisen in state practice, which, meeting with the 
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acquiescence of other states, are not believed to violate any rule of interna- 
tional law. 

It appears, therefore, that the present article would violate no existing rule 
of customary international law, and that it provides a convenient and ade- 
quate minimum standard of treatment for members of the administrative 
and service personnel. 


ARTICLE 24—ENGAGING IN BUSINESS OR PROFESSION 


1. A receiving state may refuse to permit a member of a mission or a 
member of his family to engage in a business or to practice a profession 
within its territory, other than that of the mission, or to waive in behalf of 
such a person any of its requirements for engaging in a business or for 
practicing a profession. 

2. A receiving state may refuse to accord the privileges and immunities 
provided for in this convention to a member of a mission or to a member of 
his family who engages in a business or who practices a profession within 
its territory, other than that of the mission, with respect to acts done in 
connection with that other business or profession. 


COMMENT 


Many states provide conditions for the practice of certain professions 
within their territory. In the absence of a treaty, there appears to be no 
duty on the part of the receiving state to waive any of its requirements or 
regulations in favor of persons connected with a foreign mission and engaged 
in the practice of a business or profession. The practice of a profession by a 
member of a diplomatic mission is certainly not necessary to the carrying 
on of diplomatic intercourse; on the contrary, it may seriously interfere 
with the proper performance of his functions. It rests with the receiving 
state to determine whether or not it will receive, or continue official relations 
with, one who engages in a business or profession in addition to his duties as a 
member of a mission. It is probable that any difficulty presented by such 
situations might be solved by a declaration on the part of the receiving state 
that such a person, engaging in a business or profession other than that of 
the mission, would be persona non grata under Article 9. It seems desirable, 
however, to draft the article in general terms so as to avoid the necessity of 
raising personal considerations as to specific individuals. 

The second paragraph of the present article probably represents a modi- 
fication of present practice, which accords immunity from jurisdiction for all 
acts, whether official, private, or professional. Admitting that immunity for 
official and private acts is guaranteed by international law, it is believed that 
there is sufficient doubt concerning immunity for acts performed in the con- 
duct of a business or profession to make acceptable a provision excluding 
such actions from the protection of diplomatic immunity. 
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The English courts have maintained the rule of absolute immunity, even 
with respect to commercial activities. In Taylor v. Best (1854, 14 C. B. 487, 
519) Jervis, C. J., stated: 

If an ambassador or public minister, during his residence in this country, 
violates the character in which he is accredited to our court, by engaging 
in commercial transactions, that may raise a question between the govern- 
ment of this country and that of the country by which he is sent; but he 
does not thereby lose the general privilege which the law of nations has 
conferred upon persons filling that high character,—the proviso in the 
statute of Anne limiting the privilege in cases of trading applying only to 
the servants of the embassy. 


See Magdalena Steam Navigation Co. v. Martin (1859), 2 E. & E. 94; In re 
Republic of Bolivia Exploration Syndicate, Ltd. [1914], 1 Ch. 139; Hurst, 
op. cit., 184-188. 

The attitude of the French courts is not free from uncertainty, but ap- 
parently favors the rule of absolute immunity. See 7 chicherine et le min. 
publ. c. Pinet (1867), Cour impériale de Paris, D. P. 67. 2. 123; Genet, op. cit., 
582. 

The Cambridge and New York drafts of the Institute of International 
Law provide for restricted immunity, but the Havana Convention is silent 
upon the question. 

Pesséa Draft, 1911: 

Article 139.—Immunity from jurisdiction may not be claimed—(a) in 
actions originating from obligations contracted by him in the state con- 
currently with diplomatic functions, or referring to any industrial or 
commercial activity which is being, or has been, carried on in the territory 
of the state. 

Institute of International Law, New York Draft, 1929: 


L’immunité de juridiction ne peut étre invoquée par l’agent diploma- 
tique pour les actes concernant une activité professionnelle en dehors de 


ses fonctions. 


ARTICLE 25—SUBMISSION TO JURISDICTION 

When a member of a mission or a member of his family institutes a pro- 
ceeding in a court of the receiving state, the receiving state may exercise 
jurisdiction over such person for the purposes of that proceeding; in the 
absence of a renunciation or waiver of the immunity from execution, how- 
ever, no execution may issue in consequence of that proceeding against him 
or against his property. 

COMMENT 

When a person possessing of diplomatic immunity brings an action before 
a competent court of the receiving state, he is considered to have renounced 
his immunity from jurisdiction for the purposes of the particular case. It 
appears that express authorization of the government of the sending state to 
appear as plaintiff is not required, although there have been statements to 
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the contrary. 2 Pradier-Fodéré, Cours de droit diplomatique (2d ed.), 152; 
Diena, L. of N., C.196.M.70.1927.V., p. 82. When Mr. Jay, American 
Minister at Vienna, commenced a civil action in the Austrian courts in 
1873, he was informed by the Department of State that a minister ‘might 
subject himself to the proceedings of a court, without the knowledge and 
against the will of hisown Government.” 4 Moore, Digest, 636. The pres- 
ent article deems this question to be one which concerns exclusively the 
relations of the government of the sending state with its agent. 

Voluntary appearance in the courts of the receiving state implies the ac- 
ceptance of jurisdiction in toto for the particular action, including com- 
pliance with the procedural rules of the forum and the furnishing of security 
for costs (cautio iudicatum solvi). Hurst, op. cit., 189-190; Pradier-Fodéré, 
op. cit., 152. Failure to comply with these conditions would justify the 
local courts in refusing to continue proceedings. It has been so held in cases 
involving suits by foreign states and sovereigns, and would appear to be 
equally applicable in the case of diplomats. See Art. 4 and Comment, Draft 
Convention on Competence of Courts in Regard to Foreign States, post. 

When the jurisdiction of the local court has been invoked by a foreign 
diplomat, he is held to have accepted jurisdiction for purposes of appeal, and 
for counter-claim (set-off, demande reconventionnelle, Widerklage), where such 
suit is really a defense to the action. See Article I, (d), (e), (f), and Com- 
ment, Draft Convention on Competence of Courts in Regard to Foreign 
States. Contra, Bluntschli, Droit international codifié, p. 123, note; Odier, 
Des priviléges et immunités des agents diplomatiques, 181 ff. 


“‘A sovereign or ambassador who brings an action . . . undoubtedly 
submits himself to its [the Court’s] jurisdiction in regard to that action, 
but no further. This principle decides the extent to which the Court has 
jurisdiction to entertain a counter-claim against, e. g., an ambassador who 
is plaintiff in an action. If the counter-claim is really a defense to the 
action 1.e., is a set-off, or something in the nature of a set-off, the Court 
has a right to entertain it. If the counter-claim is really a cross action, the 
Court has no jurisdiction to entertain it.’ Dicey, Conflict of Laws (4th 
ed.), 221. Cf., Hurst, op. cit., 190; Diena, op. cit., 82; Ullmann, Vélker- 
recht (1908), 186-187; Pradier-Fodéré, op. cit., 153; 5 Weiss, Traité théorique 
et pratique de droit international privé, 147-148; Reply of the German Gov- 
ernment to the questionnaire on diplomatic privileges and immunities, 
L. of N., C.196.M.70.1927.V., p. 132. 


L’immunité de juridiction ne peut étre invoquée. .. . 

2. En cas de demande reconventionnelle fondée sur un méme rapport 
de droit et répondant 4 une action intentée par une personne jouissant de 
Vimmunité diplomatique. Art. 12, New York Draft of the Institute of 
International Law, 1929. 


Exterritoriality has only the negative meaning that domestic jurisdic- 
tion may not be set in motion against the persons enjoying its protection. 
Nevertheless, it must not lead to the consequence that when the exterri- 
torial person calls upon the domestic jurisdiction as a plaintiff that then 
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the domestic defendant becomes limited in the use of legal remedies which 
he desires to use in order to protect his legal position against the claim 
advanced. But this would be the case here if the counter-claim were not 
permitted because of the exterritoriality of the plaintiff. For the de- 
fendant uses the counterclaim, in substance, only for the purpose of ward- 
ing off the attack which the plaintiff has undertaken, even though the 
counter-claim may formally appear to be a means of attack.1 Germany, 
June 23, 1925, 111 Entscheidungen des Reichsgerichts in Strafsachen, 149, 150. 


Mr. Jay, American Minister at Vienna was held by the Department of 
State, in the case referred to above, to have consented to the jurisdiction of 
the Austrian Court through invoking its aid, and was instructed to abstain 
from making his litigation ‘‘the occasion of diplomatic controversy, or for 
the assertion of diplomatic immunities.”” However, when a new suit against 
Mr. Jay had been begun, involving the same parties but a distinct proceeding 
resting on grounds other than the previous one, the Department of State 
held that if the new suit were entirely independent of the action brought by 
Mr. Jay as plaintiff, he should have the right to avail himself of his immunity. 
The Austrian Foreign Office, on request of Mr. Jay, took steps ‘“‘to make 
valid in legal form the incompetency of the district court for the adjudication 
of a personal suit directed against the envoy.” 4 Moore, Digest, 636-638. 

In Nazare Agha c. Galezowski (1912, 39 Journal de droit international privé 
(1912), 1133), the Court of Appeal of Paris, stated: 


Considérant qu’en principe l’exemption de juridiction dont jouissent les 
représentants des Etats étrangers ne peut fléchir que devant l’acceptation 
que, avec l’autorisation de leur Gouvernement, du reste présumée dans un 
débat prové, ils auront pu faire, d’une maniére certain et positive, des 
tribunaux francais; que, toutefois, si la renonciation 4 l’immunité diplo- 
matique, parce qu’elle constitute l’abandon d’un privilége, doit étre 
limitée au cas auquel elle s’applique et pour lequel elle a été consentie, il va 
de soi qu’elle comprend les suites normales et les éventualités naturelle- 
ment prévues de la contestation et de ]’instance provoquées ou acceptées 
par un agent diplomatique. (See Drtilek c. Barbier (France, 1925, Cour 
d’appel de Paris, 53 Journal de Droit International Privé (1926), 638.) 


When judgment is rendered against a member of a mission who has in- 
voked the aid of the courts, no measures of execution may be taken against 
his person or property without the express consent of the authority compe- 
tent to waive immunity in the case of the person concerned. 


1 Die Exterritorialitat hat nur die negative Bedeutung, dass gegen den ihren Schutz 
Geniessenden die inlindische Gerichtsbarkeit nicht in Bewegung gesetzt werden darf. 
Sie darf jedoch, wenn der Exterritoriale seinerseits als Klager die inlandische Gerichtsbarkeit 
in Anspruch nimmt, nicht dazu fiihren, dass der inlandische Beklagte in dem Gebrauch von 
Rechtsbehelfen beschrinkt wird, deren er sich bedienen will, um seine rechtliche Stellung 
gegeniiber dem erhobenen Anspruch zu wahren. Das ware aber hier der Fall, wenn die 
Widerklage wegen der Exterritorialitat des Klagers nicht zugulassen wiirde. Denn die 
Beklagte verfolgt mit ihr, mag sie sich auch formell als Angriffsmittel darstellen, der Sache 
nach doch nur den Zweck, den Angriff, den der Klager seinerseits gegen sie unternommen hat 
abzuwehren. 
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ARTICLE 26—RENUNCIATION OF PRIVILEGES AND IMMUNITIES 


A sending state may renounce or waive any of the privileges or immunities 
provided for in this convention: the renunciation or waiver may be made 
only by the government of the sending state if it concerns the privileges or 
immunities of the chief of mission; in other cases, the renunciation or waiver 
may be made either by the government of the sending state or by the chief of 
mission. 

COMMENT 


Although the usual practice with respect to renunciation of diplomatic 
immunities is to demand an express authorization by the government of the 
sending state, it is believed that the rule laid down in the present article 
fulfills the requirements of international law. It is so framed as to reconcile 
divergent national practices. 

It is now universally recognized that the immunities of members of a mis- 
sion and their families may be waived or renounced with the authorization 
of the sending state. Since international law requires only that jurisdiction 
should not be exercised over the members of a mission in invitum, renuncia- 
tion by the government of the sending state relieves the local courts of their 
incompetence under international law. Renunciation cannot, of course, 
confer upon them a competence denied them under the law of the receiving 
state. (See Politis, Note to Dessus c. Ricoy (France, 1907), Trib. Civ. 
Seine, D. P. 1907.2.281; Strisower, op. cit., 245.) Following this principle, 
recent jurisprudence has abandoned the earlier doctrine that the incompe- 
tence of the courts is based upon the “‘public order,” and now holds that 
jurisdiction may be assumed whenever it has been renounced by competent 
authority. (See Pappenheim c. N. ... (France, 1841), Cour royale de 
Paris, Sirey 1841.2.592; Van Praag, op. cit., 276; Glasson, Note to Bernard c. 
De Bruc (France, 1883), Trib. civ. Seine, D. P. 1885.2.193.) 

As the fundamental premise of the law respecting the renunciation of im- 
munities, it is unanimously recognized that such an act cannot be performed 
without the authorization of the government of the sending state, since the 
immunity is not personal to the individual concerned. 


Attendu . .. que cet ensemble de mesures destinées 4 assurer |’in- 
dépendance et la dignité des diplomates étrangers acerédités en France 
n’ont pas été erées dans leur intérét personnel mais constituent un attribut 
et une garantie de |’ Etat qu’ils représentent et forment en quelque sorte un 
tout qu’il appartient au gouvernement étranger seul de diviser ;—Qu ainsi 
la renonciation de l’agent 4 l’une ou I|’autre de ces immunités ne saurait 
étre efficace que s’il 4 été autorisé par son gouvernement . . . , Cottenet et 
Cie c. Raffalowitch (France, 1907), Trib. civ. Seine, 35 Clunet (1908), 1090. 

Das Recht der Exterritorialitat ist nicht im persénlichen Interesse der 
Mitglieder der Mission, sondern ausschliesslich im Interesse des Absende- 
staates—ne impediatur legatio!—gegeben. Oberlandesgericht, Darm- 
stadt (Germany, 1926), 39 Zeitschrift fiir internationales Recht (1928), 284. 

[The right of exterritoriality is not granted in the personal interest of the 
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member of the mission, but exclusively in the interest of the sending state 
—ne impediatur legatio.] 


The principle that the immunity belongs to the sending state and not to 
the agent has been variously interpreted in its application to concrete cases. 
One view, supported by a considerable body of jurisprudence and doctrine, 
maintains that a valid renunciation may be made only with the express 
authorization of the government of the sending state. See Reichenbach et 
Cie c. Mme. Ricoy (France, 1906), Trib. civ. Seine, 34 Journal de droit inter- 
national privé (1907), 111; Epoux Castanheira da Neves c. Epoux Rondeau 
(France, 1907), Trib. civ. Seine, 34 Journal de droit international privé (1907), 
1090; Dessus c. Ricoy (France, 1907), 34 Journal de droit international 
privé (1907), 1086; B....c. D... . (France, 1927, Trib. civ. Seine, 55 
Journal de droit international privé (1928), 637; Montwid-Biallozor v. Ivaldi 
(Poland, 1925), Supreme Court, in 1 McNair and Lauterpacht, Annual Digest 
of Public International Law Cases, 234. See also 5 Weiss, Traité théorique 
et pratique de droit international privé, 142; Morton, Les priviléges et immuni- 
tés diplomatiques, 147; Rolin, ‘‘ Affaire Balmaceda-Waddington 4 Bruxelles,”’ 
33 Journal de droit international privé (1906), 757. 

The Havana Convention on Diplomatic Officers, 1928, apparently adopts 
this position, although it is not free from ambiguity. 


Article 19.—Diplomatic officers are exempt from all civil or criminal 
jurisdiction of the State to which they are accredited; they may not, ex- 
cept in the case when duly authorized by their government, waive im- 
munity, be prosecuted or tried unless it be by the courts of their own 
country. 


The Instructions to Diplomatic Officers of the United States of 1927 provide 
(Ch. VII, sec. 1) that 


A diplomatic representative possesses immunity from the criminal and 
civil jurisdiction of the country of his sojourn and cannot be sued, arrested, 
or punished by the law of that country. . . . Neither can he waive his 
privilege, except by the consent of his government; for it belongs to his 
office, not to himself. It is not to be supposed that any representative of 
this country would intentionally avail himself of this right to evade just 
obligations. 


An opposed view, which starts from the same premise, holds as sufficient 
evidence of the consent of the sending state an express statement of the agent 
concerned that his immunities are waived. Provided the renunciation 
be express and unmistakable, the courts are, it is said, justified in acting 
upon the presumption that the officer, as the representative of the sending 
state, expresses its will. Whether he has acted without authorization is a 
matter to be settled between the individual concerned and his government. 


“The privilege can be waived with the consent of his government or 
sovereign or official superior; and when a minister expressly waives his 


ARTICLE 26 127 


privilege it will be assumed that he has such consent, because the sovereign 
cannot be asked to authorize the act of his accredited representative. 
But the waiver must be express and unambiguous.” Westlake, A Treatise 
on Private International Law with Reference to its Practice in England 
(7th ed.), 279. Cf., Dicey, A Digest of the Law of England with Reference to 
the Conflict of Laws (4th ed.), 212; Hurst, op. cit., 197; Strisower, op. cit., 
247; Damiron, De l’incompétence des tribunauz frangais dans les litiges con- 
cernant les agents diplomatiques, 111; Politis, op. cit., 281. 

“The privilege is the privilege of the Sovereign by whom the diplomatic 
agent is accredited, and it may be waived with the sanction of the Sover- 
eign or of the official superior of the agent.”” Dickinson v. Del Solar, [1930] 
1 K. B. 376, 380. Cf., Suarez v. Suarez, [1918] 1 Ch. 176. 

“Tf the diplomat voluntarily submits to local jurisdiction, it is generally 
held that the prerogative of immunity no longer exists. But whereas 
according to some authorities this rule should be accepted uncondition- 
ally, others declare that it is necessary for the diplomatic agent to have 
obtained from his government permission to waive his prerogative. In 
my opinion, the first solution is the one to be commended, especially when 
the diplomatic agent in question is head of a mission. It is his function to 
represent his government and to be its mouthpiece, so that the local 
authorities must presume that acts performed by him which are even 
indirectly related to his duties are in conformity with the wishes of the 
government of the country which he represents. As regards diplomatic 
agents of lower rank, the local authorities would have every reason to 
suppose that, in waiving their prerogatives, they did so with their chief’s 
permission, especially as these cases of authorization really only concern 
the relations between officers of the same country. . . .”” Diena, L. of N., 
C.96.M.70.1927.V., pp. 81-82. Contra, Hothorn, op. cit., 51-52. 


It is believed that the presumption that the agent speaks with the authori- 
zation of his government in waiving his immunities or those of members of 
the mission and their families, is justified, and that no court is required by 
international law to go behind his express statement as to renunciation. The 
court may, from an excess of caution, demand additional evidence of the 
consent of the sending state, but in accepting the waiver of its accredited 
representative, it fulfills the obligation imposed upon the receiving state by 
international law. It is for this reason that Article 3 of the New York 
Draft of the Institute of International Law expresses the international re- 
quirement on the subject: 


La renonciation aux immunités appartient au Gouvernement au nom 
duquel la mission est exercée. Elle est constatée par la déclaration du 
chef de la mission. 


There exists a difference of opinion as to whether a member of a mission 
(other than the chief of mission) is competent to renounce immunity for 
himself, whether the chief of mission may renounce it for him, or whether the 
express authorization of the government of the sending state is required. 
The solution proposed in the present article appears to be supported by 
many text-writers. It incorporates the maximum requirements of interna- 


128 DIPLOMATIC PRIVILEGES AND IMMUNITIES 


tional law, while allowing for variations in existing practice and the tendency 
toward a demand for the express consent of the sending state in cases of 
renunciation. 

Renunciation of immunities must be express and unmistakable, and can- 
not be implied from default. Foureau de la Tour c. Errembault de Dudzeele 
(France, 1891), Cour de cassation, D. P. 91.1.15; Zborowski c. de Stuers 
(France, 1893), Trib. civ. Seine, 20 Journal de droit international privé 
(1893), 365; Hébert c. De Val Carlos (France, 1897), Trib. civ. Seine, 25 
Journal de droit international privé (1898), 337; Proc. gén. prés la Cour de 
cassation c. Raif Bey (Belgium, 1897), Cour de cassation, Sirey 1899.4.19, 

It is uncertain whether a diplomatic officer, having entered an appearance 
or opposed a defense to the process, may later take exception to the compe- 
tence of the court. The French courts have held that immunity may be 
invoked ‘‘en tout état de cause, méme aprés conclusions au fond.” Reichen- 
bach et Cie c. Mme. Ricoy (1907), Trib. civ. Seine, 34 Journal de droit interna- 
tional privé (1907), 111; Duval c. de Maussabré (1886), Trib. civ. Seine, 13 
Journal de droit international privé (1886), 592; Epoux Castanheira da Nevés 
c. Epoux Rondeau, Trib. civ. Seine, Journal de droit international privé, (1090); 
Henriquez de Zubiria c. Mme. Henriquez de Zubiria (1907), Cour d’appel de 
Paris, D.P.1907.2.285. The English courts have entertained an opposite 
view, holding in Taylor v. Best (1854, 14 C. B. 487) that the defendant, having 
pleaded and applied for a rule for a special jury, was estopped from claiming 
privilege. This decision was followed in Dickinson v. Del Solar ({1930] 1 
K. B. 376), but was limited by In re Republic of Bolivia Exploration Syn- 
dicate, Lid. ({1914] 1 Ch. 139, 156), in which the court stated that ‘waiver, 
if it be possible, must be strictly proved. It implies a knowledge of the rights 
waived, and I am not satisfied that R. E. Lembcke [second secretary of the 
Peruvian Legation] when he entered appearance and took the subsequent 
steps was aware of his privilege.” 

It appears that the position taken by the English courts meets the re- 
quirements of international law, and that a court of the receiving state is 
justified in refusing to entertain a plea of immunity once its jurisdiction has 
clearly been accepted. 

_ A member of a mission or one of his family may not oppose a renunciation 
made for him by his government or by the chief of mission. New York 
Draft of the Institute of International Law, Art. 3; Cottenet et Cie c. Raffalo- 
witch (France, 1908), Cour d’appel de Paris, 36 Journal de droit international 
privé (1909), 150; Dickinson v. Del Solar (Gt. B., [1930] 1 K. B. 376, 380). 

It appears to be an established rule that a renunciation of immunity does 
not imply a consent to measures taken in execution of a judgment and in- 
volving constraint of the person, or the seizure, attachment or sequestration 
of the diplomat’s property, at least if it be devoted to the purposes of the 
mission. ‘Both in theory and practice it seems to be admitted that meas- 
ures of execution (seizure, sequestration) may not be carried out in the 
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country of residence upon property which is essential to the diplomatic 
agent for the discharge of his functions.’”’ Reply of the Swiss Government 
to questionnaire on diplomatic privileges and immunities, L. of N., c. 196. 
M.70.1927.V., p. 244; also Genet, op. cit., 592-593; Fauchille, op. cit., 97. 
In an analogous case (Dexter & Carpenter Co., Inc. v. Kunglig Jarnvags- 
styrelsen et al., 1930, 43 F. (2d) 705, 708), involving state immunity, Manton, 
Circuit Judge, stated: 


But consenting to be sued does not give consent to szizure or attachment 
of the property of a sovereign government. The clear weight of authority 
in this country, as well as that of England and of Continental Europe, is 
against all seizures, even though a valid judgment has been rendered. To 
so hold is not depriving our own courts of any attribute of jurisdiction. 
It is but recognizing the general international understanding, recognized 
by civilized nations, that a sovereign’s person and property, ought to be 
held free from seizure or molestation at all peaceful times and under all 
circumstances. 


In a dictum in Taylor v. Best (Gt. B., 1854, 14 C. B. 487, 523) Jervis, 
C. J., stated that 


If any ca. sa. or fi. fa. were issued against him upon the judgment, the 
Statute of Anne would have applied, and the court might have been called 
upon to interfere to prevent its being put in force against him. 


In In re Republic of Bolivia Exploration Syndicate, Ltd. ([1914] 1 Ch. 139, 
157) the court likewise stated obiter that 


No judgment or execution can be enforced or levied against him [the 
secretary of the Peruvian Legation], and the authorities shew the im- 
propriety of allowing the action to go on merely for the purpose of defining 
his liability. 


In Suarez v. Suarez ({1917] 2 Ch. 131, 139), the defendant, Bolivian minis- 
ter to Great Britain, had waived immunity, and an order had been made by 
the court. Plaintiff issued a summons for leave to proceed to execution, but 
the court held, after reviewing the authorities, that 


There is . . . a consensus of opinion amongst textwriters, concurred by 
Astbury, J. [in In re Republic of Bolivia Exploration Syndicate, Lid.], that 
any writ of execution directed against personal property is null and void 
under the statute [of 7 Anne, c. 12], and that it is immaterial that the Am- 
bassador has up to that point in the action submitted to the jurisdiction, 
or even invoked it . . . I think the proper course is to make no order on 
the summons except that it does stand over generally, with liberty to 
restore in the event of the defendant ceasing to hold an office to which the 
immunity he asserts is attached. 


From the above cases it does not appear whether the immunity from meas- 
wes of execution necessarily extends to property not essential to the diplo- 
matic functions of the defendant. The position of the English courts in 
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holding as prohibited all measures of execution upon diplomatic property, 
possessed in any capacity, is governed by the Statute of 7 Anne, c. 12, by 
which all writs and processes directed against diplomatic officers and their 
property are null and void. The statute, in this respect, is apparently in 
advance of the existing requirements of customary international law. As 
the statute of the United States of 1790 clearly follows that of Great Britain, 
it would seem also to provide immunities beyond the requirements of existing 
international law. 

The immunities of members of a mission and their families includes an 
exemption from appearing as a witness in any proceeding, judicial or other- 
wise, within the receiving state. 


Persons enjoying immunity from jurisdiction may refuse to appear as 
witnesses before the territorial courts. Art. 21, Havana Convention on 
Diplomatic Officers, 1928. 


It is generally held, however, that they should, if requested, give the 
desired testimony in writing through the diplomatic channel, or in a deposi- 
tion made before a magistrate designated for the purpose. 


Les agents diplomatiques peuvent refuser de comparaitre comme té- 
moins devant une juridiction territoriale, 4 condition, s’ils en sont 
requis par la voie diplomatique, de donner leur témoignage, dans |’hétel 
de la mission, 4 un magistrat du pays délégué prés d’eux 4 cet effet. Art. 
17, New York Draft of the Institute of International Law, 1929. See 
Cambridge Draft, Art. 17; American Institute Draft, Art. 28; Draft of the 
International Commission of American Jurists, 1927, Art. 28. 


The laws of some states contain express provisions outlining the procedure 
to be followed: Austria, Decree of April 2, 1928, pars. 29-30, Official Gazette, 
Ministry of Justice, No. 7, Memorandum of the Austrian Foreign Office to 
the American Minister, transmitted to the Secretary of State, Sept. 29, 
1930; Chile, Penal Code, Arts. 212-213; Colombia, Judicial Code, Art. 628; 
Cuba, Law of Criminal Prosecutions, Arts. 412-415, Memorandum of the 
Cuban Foreign Office to the American Minister, transmitted to the Secretary 
of State, Aug. 6, 1930; Peru, Ceremonial Diplomdtico, Art. 73; Soviet Rus- 
sia, Regulations concerning the Diplomatic and Consular Representatives of 
Foreign Governments on the Territories of the U. 8. S. R., Izvestia, No. 45, 
Feb. 24, 1927. 

It is sometimes required by the sending state that waiver of immunity 
from the obligation to give testimony be made only with its express consent. 
The Instructions to Diplomatic Officers of the United States of 1927 provide 
(Ch. VII, sec. 3) that 


A diplomatic representative cannot be compelled to testify, in the 
country of his sojourn, before any tribunal whatsoever. This right is 
regarded as appertaining to his office, not to his person, and is one of 
which he cannot divest himself except by the consent of his government. 
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Therefore, even if a diplomatic representative of the United States be 
called upon to give testimony under circumstances which do not concern 
the business of the mission, and which are of a nature to counsel him to 
respond in the interest of justice, he should not do so without the consent 
of the President, obtained through the Secretary of State. 


As in the case of renunciation of immunity from jurisdiction, however, the 
obligation under this rule rests upon the person concerned, and not upon the 
receiving state. The present article is based on a compromise of divergent 
state practices. 


ARTICLE 27—EXTRADITION 


A receiving state and a sending state shall apply the provisions of an 
extradition treaty in force between them to a person who is charged with 
having committed, while a member of a mission of the sending state or a 
member of the administrative personnel of such a mission, an offense against 
the law of the sending state, if such person would have been subject to ex- 
tradition under such treaty, had the offense been committed in the territory 
of the sending state. 


COMMENT 


This article undertakes to provide by agreement for what is believed to be 
a lacuna in both existing international law and the great network of bilateral 
extradition treaties. Such treaties usually proceed upon the theory that the 


crime for which extradition is sought has been committed upon the territory 
of the demanding state, and that the person demanded is a fugitive from 
justice. Nevertheless, many states provide for the punishment of their 
nationals for crimes committed abroad, especially where such nationals are 
clothed with official character. The article is limited in scope to those 
crimes which are extraditable (according to the provisions of the pertinent 
bilateral extradition treaties), so that punishment may be made possible by the 
sending state as a result of extradition procedure. The sending state may 
still renounce, if it so desires, the immunities of such person, in which event 
he might be tried according to the law of the receiving state. This, however, 
the sending state might be reluctant to do. See 5 Travers, Le Droit Pénal 
International, 2216-7. 

If the offense be one committed in connection with the official duties of a 
member of the sending State’s mission or personnel, the interest of the receiv- 
ing state in prosecution and punishment is slight in comparison with that of 
the sending state, even though it may be an offense against both states and 
designated as extraditable in a subsisting extradition treaty between them. 
To the receiving state it may be an “ordinary” or “common” crime; to 
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the sending state it may be stricto sensu an offense against the state, as to 
which not only the interest of the sending state, but perhaps, the interest of 
the international community would be better protected by giving the sending 
state priority as to prosecution and punishment. 

A typical provision is given, taken from the extradition treaty between 
the United States and Costa Rica, 1922 (3 Treaties, Conventions, Inter- 
national Acts, Protocols, and Agreements between the United States and Other 
Powers, 2459), as an illustration of the type of extraditable offense, Article 3, 
uo. 11: ‘The forgery or falsification of the official acts of the Government or 
public authority, including Courts of Justice, or the utterance or fraudulent 
use of the same.” 

For illustration of type of offense thus provided for, see United States 
Revised Statutes, sec. 1750 (counterfeiting or forging seal or signature of 
diplomatic officer) : ‘Such offender may be charged, proceeded against, tried, 
convicted, and dealt with in any district of the United States, in the same 
manner, in all respects as if such offense had been committed in the United 
States... .” Cf. R.S., sec. 5442 as to offenses by consuls. 

If the offense be an ordinary or common crime against both states, and as 
to the sending state not specially an “‘offense against the state,’’ the latter 
might have excellent reasons for declining to renounce or waive the immuni- 
ties of its official so as to enable the receiving state to punish him, and it 
might prefer to have him prosecuted according to its own procedure with 
penalties provided by its own laws. 

The present article involves all those offenses which would be ex- 
traditable if committed within the sending state, the accused being a 
fugitive from justice. Therefore, the article covers all other extraditable 
offenses, in addition to “offenses against the state”’ in the strict sense, if they 
are made extraditable under a treaty. As, under modern extradition trea- 
ties, all extraditable offenses are ratione materiae offenses against each con- 
tracting state, 7.e., common to the criminal law of each, the present article 
undertakes to give to the sending state an opportunity to punish a member of 
its mission or one of the personnel, who, on the one hand, is not a fugitive 
from justice, and, on the other hand, has violated the law of the receiving 
state as well as that of the sending state. If, e.g., a member of a mission 
commits a murder in the receiving state, he may be punished by the receiving 
state if the sending state renounces his privileges (Article 26), or, under this 
article (an extradition treaty in effect making the crime of murder extradit- 
able), the sending state may assume jurisdiction over the accused and bring 
him back to the sending state for trial there. Obviously it would be neces- 
sary for the law of the sending state to provide jurisdiction as to murder if 
committed exterritorially (as an “extraterritorial crime’’) in order that the 
article be operative. 
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ARTICLE 28—NATIONALITY OF CHILDREN OF MEMBER OF A MISSION 


A receiving state may not impose its nationality upon the child of a mem- 
ber of a mission or of a member of his family who is not a national of the 
receiving state, solely by reason of the birth of such child upon its territory. 


COMMENT 


This article repeats in substance Article 12 of Chapter IV of the Hague 
Convention of 1980 concerning certain questions relating to Conflicts of Nation- 
ality Laws (L. of N., C.224.M.111.1930.V): 


Rules of law which confer nationality by reason of birth on the territory 
of a state shall not apply automatically to children born of persons enjoying 
diplomatic immunities in the country where the birth occurs. 

The present draft expresses the same idea in terms of duty owed by the re- 
ceiving to the sending state. Cf. Article 5 of Draft on Nationality of the 
Research in International Law, 23 American Journal of International Law, 
Special Supplement (April, 1929), 13: 

A state may not confer its nationality at birth (jure soli) upon a person 


born within its territory if such person is the child of an alien having 
diplomatic immunity therein or otherwise not subject to its jurisdiction. 


This article is believed to be declaratory of an established rule of inter- 
national law. The question, of course, cannot arise under legal systems 
which are based solely upon the jus sanguinis, and states which admit the jus 
soli exempt from its operation the children of aliens possessing diplomatic 
immunities (see statements of the governments of Australia, Chile, Czecho- 
slovakia, France, Great Britain, India, Japan, New Zealand, Norway, South 
Africa, Sweden, Switzerland, and the United States, L. of N., C.73.M.38. 
1929.V, pp. 51-56). Existing legislation and the Hague Convention may be 
interpreted as applying only to cases in which both parents have diplomatic 
immunities. In the present article it has been thought proper to provide 
for cases in which the mother only possesses diplomatic immunities as a 
member of a mission. 

Compared with Article V of the draft on Nationality of the Research in 
International Law, it will be noticed that this article provides that a receiving 
state may not impose its nationality, whereas the earlier draft provides 
that a state may not confer its nationality. The limitation for a receiving 
state here is that it shall not make a person its national against his will 
solely by virtue of the fact of birth of such person within its territory, 
whether nationality is vested at birth or at some later time. 


ARTICLE 29—TERMINATION OF PRIVILEGES AND IMMUNITIES 


When the functions of a member of a mission have been terminated, a 
receiving state shall continue to accord to him and to the members of his 
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family the privileges and immunities provided for in this convention, until 
‘ such persons have had reasonable opportunity to leave the territory of the 
receiving state. 


COMMENT 


Article 16 undertakes to fix a time for the beginning of immunity and pro- 
tection. This article undertakes to determine the time at which immunities 
terminate. Both are based upon long practice. 

The functions of a member of a mission may be terminated (a) by the 
termination of the mission; (b) by the death or abdication of the sovereign, 
in case the sending state is a monarchy; (c) by revolution in the sending state, 
as a result of which a new government is established; and (d) by the recall 
of the member. It is intended that the present article apply to each one of 
these situations. 


Cambridge draft of the Institute of International Law, 1895: 

Article 5.—It [the privilege of inviolability] shall continue to be effec- 
tive as long as the minister or diplomatic official remains, in his official 
capacity, in the country to which he has been sent. 

It shall hold good, even in time of war between the two Powers, for as 
long a time as is necessary for the minister to leave the country with his 
staff and his effects. 


Draft of the International Commission of American Jurists, 1927: 


Article 26.—The immunity from jurisdiction survives, nevertheless, the 
termination of diplomatic functions as to those acts to which the diplo- 
matic functions are related; in respect to other acts, however, the diplo- 
matic immunity may not be invoked except while such functions continue. 


Article 29.— . .. The immunities shall continue during the period 
that the mission may be suspended and, even after it shall be terminated, 
for the time necessary for the agent to be able to withdraw with the 
legation. 


The Havana Convention on Diplomatic Officers, 1928 (Arts. 20, 22) con- 
tains the same provisions as the Jurists’ draft, and the New York draft of the 
Institute of International Law (Art. 16) provides that “Immunity from 
jurisdiction survives the functions, but only as to the acts which belong to 
the exercise of these functions.”’ 

The rule set forth in this article is declaratory of well-established inter- 
national law. 


Les priviléges et les immunités restent en vigueur jusqu’au moment du 
départ de l’agent diplomatique ou jusqu’é ce qu’un délai suffisant lui a 
été accordé pour quitter le pays ov il a été en mission. Comme le dit 
Merlin: “‘les fonctions cessent dés que le ministre a eu son audience de 
congé, mais les droits ne cessent que lorsqu’il est rentré, ou lorsqu’il a pu 
rentrer dans son pays.” Hurst, op. cit., 238. 


In 1805 the Supreme Court of Pennsylvania (4 Dall. 321) held that Pichon, 


ied 
if 
| 
| 


ARTICLE 29 135 


chargé d’affaires of France, was immune from civil jurisdiction, although 
his functions had already terminated some months before with the arrival 
of his successor. It appeared that Pichon’s detention in the United States 
had been owing to the business of closing his official transactions, and the 
court accordingly held that ‘‘ he was entitled to privilege, as chargé d’affaires, 
eundo, morando et redeundo.”’ 

In Magdalena Steam Navigation Co. v. Martin (Gt. B., 1859, 2 E. & E. 94, 
114) Campbell, C. J., said, apparently obiter: ‘‘There can be no execution 
upon it [the writ sued on] while the ambassador is accredited nor even when 
he is recalled if he only remains a reasonable time in this country after his 
recall.’’ 

In Musurus Bey v. Gadban (Gt. B., [1894], 2 Q. B. 352, 358) the question 
of the time at which immunities were terminated was raised directly. The 
Court quoted Campbell’s dictum with approval and said: “‘ During the two 
months [between recall and departure from England] Musurus Pasha was 
in the same position as he was before his recall as to immunity from being 
sued.”’ 

In Suarez v. Suarez (Gt. B., [1917], 2 Ch. D. 131, 139), the Court declined 
to make an order on a summons in a beneficiary’s action for administration 
against the Bolivian minister, but ordered ‘‘that it do stand over generally 
with liberty to restore in the event of the defendant’s ceasing to hold an office 
to which the immunity he asserts is attached.’”’ The minister having ceased 
his functions, the order was subsequently restored. Suarez v. Suarez [1918], 
1 Ch. 176. 

In Foucault de Mondion c. Tcheng-Ki-Tong (France, [1892], Trib. civ. 
Seine, 19 Journal de drott international privé (1892), 429) it was held that no 
suit can be prosecuted against a diplomatic agent even after the termination 
of his functions if the proceedings were begun during the period of his func- 
tions. In Christidis c. Consorts Verissi (France, 1899, Trib. corr. Seine, 26 
Journal de droit international privé (1899), 369) it was said that immunities 
did not attach to a former diplomatic agent who continued to reside in 
France. A like ruling was made by the Tribunal of First Instance of Geneva 
(V....¢D.... , 54 Journal de droit international privé (1927), 1175) in 
1926, the action having been commenced before the cessation of the defend- 
ant’s functions. A second suit having been brought fourteen months after 
the termination of his functions, the court held itself competent (V. . . . et 
Dicker c. D. . . . , tbid., 1179). 

In 1866 Dr. Segur, who had been recalled by the Salvadorean Government 
as minister to the United States, was, after the cessation of his functions, 
imprisoned for certain violations of the neutrality laws of the United States. 
4 Moore, Digest, 667. 

Mr. Fish, Secretary of State, in a letter to Gen. Gorloff of December 1, 
1871 (ibid., 668), stated that while diplomatic immunities of a retiring agent 
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might be claimed ‘‘for a reasonable time after his official functions shall be 
at an end,”’ the length of this period ‘“‘must depend upon circumstances, of 
which the government to which he had been accredited is to be the judge. 
The main object for which the privilege is allowed is to enable the diplomatic 
representative to adjust his private affairs and to depart the country without 
annoyance. If, however, the privilege shall be abused by an undue lingering 
in the country by such agent after his official functions are at an end, the 
government of that country is justified in regarding the immunities as 
forfeited.” 

Text-writers, cases and legislation seem to be agreed as to the immunities 
both in reference to acts done by the person having diplomatic status, and 
as to procedural measures in reference thereto during the period of the 
person’s official term, 7.e., from the time of formal reception to that of formal 
leave-taking. Differences arise, (a) as to acts done by the person before 
formal reception (whether or not done during a former visit); (b) as to pro- 
cedural measures prior to formal reception; (c) as to procedural measures 
taken after formal leave-taking as to acts done during the period of official 
term, and (d) as to acts done after the period of official term, the procedural 
measures taking place before the person’s actual departure, or even on the 
occasion of a later visit in the territory of the receiving state. These diffi- 
culties for the most part disappear if the principle be adopted that (1) ‘dip- 
lomatic function does not import immunity from legal liability, but only 
exemption from local jurisdiction.” (Dickinson v. Del Solar, [1930] 1 K. B. 
376, 380) ; and (2), that the constructive rather than the formal term of diplo- 
matic residence determines the period of immunity. Therefore a person 
having diplomatic status is immune from the jurisdiction of the courts of 
the receiving state during the whole period of diplomatic sojourn upon the 
territory of the receiving state, the period ending as here provided. 

During the period of their official functions the members of missions are 
exempt from the jurisdiction of the receiving state, both with respect to off- 
cial and private acts (Art. 19). For acts performed in a private capacity, 
however, they are subject to the law of the receiving state, their immunity 
being merely a procedural one. In the case of acts not committed in the dis- 
charge of official functions, the immunity is attached to the person of the 
agent for the purpose of assuring the free and unhindered performance of his 
duties. The incompetence of the local courts is ratione personae, and ceases 
when the person concerned loses the status to which immunity from jurisdic- 
tion is attached. 

Die Exterritorialitat wirkt Freiheit vom Gerichtszwange, sie wirkt 
prozessualisch, nicht materiellrechtlich, sie wirkt prinzipiell nicht Stra- 
flosigkeit, noch weniger Exemption von den Normen, sondern Unverfolg- 
barkeit. . . . Jene [die Exterritorialen] sind unverfolgbar nur fiir die 
Dauer ihrer Exterritorialitat, waihrend derselben allerdings auch wegen 


aller friiheren dem inlandischen Strafgesetze unterfallenden Handlungen: 
nach Beendigung des Exterritorialitaitsverhaltnisses sind sie verfolgbar 
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selbst wegen aller von ihnen als Exterritorialen und in noch friiherer Zeit 
begangenen Verbrechen, sofern die Verjaihrung noch nicht Platz gegriffen 
hat. 1 Binding, Handbuch des Strafrechts, 685. 

[Exterritoriality results in freedom from court process; it operates 
procedurally, not substantively; in principle it does not result in freedom 
from punishment, nor exemption from the rules of law, but in non- 
liability to prosecution. . . . The former (persons enjoying exterritorial- 
ity) are immune from prosecution only for the duration of their exterri- 
toriality, and certainly, during the same period, also, for all earlier acts 
falling under the criminal laws of the state of residence: after the conclu- 
sion of the exterritorial relationship they are liable to prosecution for all 
crimes committed by them while enjoying exterritoriality and previously, 
insofar as legal action has not yet been outlawed by the passage of time.] 


See also Urteil des Kammergerichts in Berlin vom 26. Juni 1899 (Pr. 
Just. Min. Bl. 62 Jahrgang, 1900, S. 579 ff.), 11 Zeitschrift fiir interna- 
tionales Recht (1902), 101. 


Nous rappelons que le véritable fondement de l’immunité c’est la 
nécessité de la fonction. Par suite, le principe c’est que l’immunité ne 
couvre le diplomate que lorsqu’il est en fonction. . . . Lorsqu’il a quitté 
son emploi, il peut étre poursuivi, sauf en ce qui concerne les actes accom- 
plis par lui dans |’exercice de ses fonctions et ot ce n’est d’ailleurs pas tant 
Vimmunité du diplomate qui est en cause que l’immunité du gouvernement 
qu’il représente. Noél-Henry, Note on V... e¢ Dicker c. D., 54 
Journal de droit international privé (1927), 1184. 


The reasoning upon which the present article is based is as follows: (1) 
members of missions are immune from the jurisdiction of the receiving state 
for their official and private acts; (2) immunity from jurisdiction with respect 
to private acts being conceded only in the interest of the successful and un- 
hindered functioning of the mission, it does not imply an exemption from the 
substantive law of the receiving state, in the absence of affirmative provision; 
(3) since the immunity from jurisdiction for private acts is attached to the 
person of the diplomatic agent, and since he is not exempted from legal lia- 
bility for such acts, his immunity ends with the termination of his diplomatic 
character, due time being granted him in which to take his departure from the 
receiving state; (4) immunity for official acts is an exemption from both the 
jurisdiction and the law of the receiving state, and, as a manifestation of 
the immunity of the sending state acting in a public capacity, it imposes an 
incompetence ratione materiae upon the receiving state; (5) consequently, 
immunity for official acts survives the cessation of diplomatic character and 
functions, since it is not attached to the person of the agent but to the sending 
state itself. . 


ARTICLE 30—DEATH OF PERSONS CONNECTED WITH A MISSION 


Upon the death of a national of a sending state who is a member of a mis- 
sion, a member of his family, or a member of the administrative or service 
personnel, the receiving state shall permit the withdrawal of the tangible 
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movable property owned by such person, imposing upon such withdrawal no 
conditions or restrictions other than those which prevailed for the with- 
drawal of such property by the person at the time of his death; and it shall 
impose no tax upon the withdrawal or devolution of property so withdrawn, 


COMMENT 


Questions as to jurisdiction over the settlement and administration of 
decedents’ estates fall within the domain of private international law and are 
not involved here. The article does not provide for complete freedom of 
withdrawal of the tangible movables of a decedent who at the time of his 
death was a member of a mission, or one of his family, or one of the adminis- 
trative or service personnel of a mission. The duty of the receiving state 
is not to hamper the removal of such property, if permitted, with restrictions 
in addition to, or more onerous than, those which prevailed at the time of the 
decedent’s death. If a receiving state has a general law in effect during the 
lifetime of the decedent, by which the exportation of, e.g., antique objets 
d’art is prohibited, the removal of such objects by a member of a mission, or 
one of his family, or the administrative or service personnel, would not be 
permitted under Article 21. Under the present article such withdrawal would 
not be permitted in the case of the death of such a person. But if a law 
prohibiting withdrawal were made, taking effect after the decedent’s death, 
or if a special order were made, involving restrictions on the withdrawal of 
such property and applying to the specific property of the decedent, such law 
or order would not be operative under the present article. 

The prohibition as to taxation does not refer to a property tax (cf., Article 
22), but only to a tax either on the removal of tangible movables from the 
receiving state (cf., Article 21) or, such articles remaining in the receiving 
state, on their transfer to the heirs or legatees of the decedent. 


SECTION VI—INTERPRETATION 
ARTICLE 31.—INTERPRETATION 


1. If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of inter- 
national disputes. 

2. In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, 
the dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16, 1920, relating 
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to the Statute of the Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16, 1920, to an arbitral tribunal con- 
stituted in accordance with the provisions of the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 1907. 


COMMENT 


This identic article is included in the draft conventions on Diplomatic 
Privileges and Immunities, Piracy, Legal Position and Function of Consuls, 
and Competence of Courts with regard to Foreign States. The text follows 
very closely that of Article 25 in the Convention for Limiting the Manufac- 
ture and Regulating the Distribution of Narcotic Drugs, opened for signature 
at Geneva, July 13, 1931. League of Nations Official Journal, 1931, p. 
1794. It differs from the text drafted by the First Conference for the Pro- 
gressive Codification of International Law which became Article 21 of the 
Convention on certain questions relating to the Conflict of Nationality Laws, 
of April 12, 1930, in that it provides expressly that the reference to the Per- 
manent Court of International Justice may be made by ‘‘any one of the 
parties” to a dispute; the latter text provides (Article 21): 

“Tf there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by di- 
plomacy, it shall be settled in accordance with any applicable agreements 
in force between the parties providing for the settlement of international 
disputes. 

“Tn case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in accordance 
with the constitutional procedure of each of the parties to the dispute. 
In the absence of agreement on the choice of another tribunal, the dispute 
shall be referred to the Permanent Court of International Justice, if all 
the parties to the dispute are parties to the Convention of the 16th De- 
cember, 1920, relating to the Statute of the Court, and if any of the parties 
to the dispute is not a party to the Protocol of the 16th December, 1920, 
the dispute shall be referred to an arbitral tribunal constituted in accord- 
ance with the Hague Convention of the 18th October, 1907, for the Pacific 
Settlement of International Conflicts.”’ 


The remarkable growth of international legislation during the period since 
1919 has provided a new content for current international law. See 1 
Hudson, International Legislation (1931), pp. xviii ff. Simultaneously 
recent years have seen a remarkable development of law concerning the 
pacific settlement of disputes. See Habicht, Post-War Treaties for the Pa- 
cific Settlement of International Disputes (1931). Progress in the one field has 
been related to progress in the other by the inclusion in multipartite treaties 
and conventions of standard articles for dealing with differences as to the 
interpretation and application of their provisions. This practice has now 
been followed, quite generally, for a decade or more; but the precise text of 
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such articles has not been standardized, owing to the frequent changes in the 
law concerning pacific settlement. For example, Article 13 of the Statute 
on Freedom of Transit annex to the convention of April 14, 1921, provides: 


“Any dispute which may arise as to the interpretation or application 
of this statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 
unless under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by arbitration or some other 
means.” 


Article 8 of the Slavery Convention opened for signature at Geneva on 
September 25, 1926, provides: 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of this Convention 
shall, if they can not be settled by direct negotiation, be referred for de- 
cision to the Permanent Court of International Justice. In case either 
or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Permanent Court of 
International Justice, the dispute shall be referred, at the choice of the 
Parties and in accordance with the constitutional procedure of each State, 
either to the Permanent Court of International Justice or to a court of 
arbitration constituted in accordance with the Convention of October 
18th, 1907, for the Pacific Settlement of International Disputes, or to some 
other court of arbitration.” 


Article 8 of the Convention for the Abolition of Import and Export Prohibi- 
tions and Restrictions, of November 8, 1927, provides: ! 


‘Tf a dispute arises between two or more High Contracting Parties as to 
the interpretation or application of the provisions of the present Conven- 
tion—with the exception of Articles 4, 5 and 6, and of the provisions of the 
Protocol relating to these articles—and if such dispute cannot be settled 
either directly between the parties or by the employment of any other 
means of reaching agreement, the parties to the dispute may, provided 
they all so agree, before resorting to any arbitral or judicial procedure, 
submit the dispute with a view to an amicable settlement to such technical 
body as the Council of the League of Nations or the parties concerned may 
appoint. This body will give an advisory opinion after hearing the parties 
and, if necessary, effecting a meeting between them. 

“The advisory opinion given by the said body: will not be binding upon 
the parties to the dispute unless it is accepted by all of them, and the 
parties, if they all so agree, may either after resort to such procedure, 
or in lieu thereof, have recourse to any arbitral or judicial procedure 
which they may select, including reference to the Permanent Court of In- 
ternational Justice as regards any matters which are within the compe- 
tence of the Court under its Statute. 

“Tf a dispute of a legal nature arises as to the interpretation or applica- 
tion of the provisions of the present Convention—with the exception of 


1This convention has been ratified by the United States of America, which has not 
ratified the Protocol of Signature of the Permanent Court of International Justice of De- 
cember 16, 1920. See U.S. Treaty Series, No. 811. 
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Articles 4, 5 and 6, and of the provisions of the Protocol relating to these 
articles—the parties shall, at the request of any of them, refer the matter 
to the decision of the Permanent Court of International Justice or of an 
arbitral tribunal selected by them, whether or not there has previously 
been recourse to the procedure laid down in the first paragraph. 

“Tn the event of any difference of opinion as to whether a dispute is of a 
legal nature or not, the question shall be referred for decision to the Per- 
manent Court of International Justice or to the arbitral tribunal selected 
by the parties. 

“The procedure before the body referred to in the first paragraph above 
or the opinion given by it will in no case involve the suspension of the 
measures to which the dispute refers; the same will apply in the event of 
proceedings being taken before the Permanent Court of International 
Justice—unless the Court decides otherwise under Article 41 of its Statute 
—or before the arbitral tribunal selected by the parties. 

“Nothing in the present Convention shall be construed as prejudicing 
the rights and obligations derived by the High Contracting Parties from 
the engagements into which they have entered with reference to the 
jurisdiction of the Permanent Court of International Justice, or from any 
bilateral conciliation or arbitration conventions between them.” 


Some latitude is left by the proposed article for determining whena dispute 
relates to ‘‘the interpretation or application of the present convention.” 
If two parties to the convention are clearly giving different interpreta- 
tions to its provisions, and if any difference between them has consequently 
been formulated, the text would apply. Ifa party objects to an application 
of the provisions of the convention by another party, and if the latter per- 
sists in such application despite the objection, the text would apply. See 
Judgment No. 2 of the Permanent Court of International Justice, Series A, 
No. 2, p. 11. The expression ‘‘cannot be satisfactorily settled by diplo- 
macy” would seem to be equivalent to the expression ‘‘cannot be settled 
by negotiation,’ which was construed by the Permanent Court of Inter- 
national Justice in its Judgment No. 2. See Series A, No. 2, p. 13. 

The expression ‘‘applicable agreements in force between the parties to the 
dispute”’ is intended to take account of the extensions of the law of pacific 
settlement in recent years, as well as of any future extensions. Many states 
are bound by treaties, conventions, and agreements, to follow a carefully 
outlined procedure for the settlement of disputes with other states. The 
number of bipartite treaties of conciliation and arbitration, in force, is very 
large. Those concluded in the first decade after the World War are repro- 
duced in Habicht, Post-War Treaties for the Pacific Settlement of International 
Disputes (1931); and many others have now been published in the League of 
Nations Treaty Series. The United States of America has recently con- 
cluded treaties of conciliation and arbitration with a large number of states, 
chiefly European states. The multipartite treaties, conventions, and agree- 
ments are perhaps more important, however. On January 1, 1932, 37 states 
or members of the League of Nations were bound by the “‘optional clause” 
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providing for the compulsory jurisdiction of the Permanent Court of Inter- 
national Justice, in accordance with Article 36 of the Statute, though on 
varying terms of acceptance; eleven states which had signed declarations 
accepting such jurisdiction had not yet ratified them. For a list of these 
states, see League of Nations Official Journal, 1932, p. 12. Moreover, the 
General Act for the Pacific Settlement of International Disputes of Sep- 
tember 26, 1928, has now been adhered to, in whole or in part, by some 
twenty states. A General Treaty of Inter-American Arbitration, signed at 
Washington, January 5, 1929, has been brought into force by several American 
states; and it is supplemented by a Protocol of Progressive Arbitration. A 
General Convention on Inter-American Conciliation, also signed at Washing- 
ton, January 5, 1929, has been brought into force by various American states. 
These more recent Inter-American instruments supplement the Treaty to 
Avoid or Prevent Conflicts between the American States, the so-called 
“‘Gondra treaty,” signed at Santiago, May 3, 1923, and in force on January 11, 
1932, for several states. All of these instruments, bipartite and multipartite, 
are reénforced, also, by the provision in Article 2 of the Treaty for the Re- 
nunciation of War, signed at Paris, August 27, 1928, by which some sixty 
states have agreed “that the settlement or solution of all disputes or con- 
flicts of whatever nature or of whatever origin they may be, which may 
arise among them, shall never be sought except by pacific means.’ ! 

With so many treaties in force, the question may arise as to the need for 
continuing this standard article in multipartite instruments. For the rela- 
tions of many states it is unnecessary, and the first paragraph will add noth- 
ing to their existing obligations; but it is possible that some states which 
are parties to a particular convention may not be parties to any ‘“‘applicable 
agreement” providing for the settlement of international disputes, and in 
their relations with other parties the second paragraph of this article may 
serve a useful purpose. 

The provision in paragraph (2) for a reference of disputes ‘‘to arbitration 
or judicial settlement” is not intended to draw any substantive distinction 
between the two methods of settlement. Arbitration is not essentially differ- 
ent from adjudication. 1 Moore, International Adjudications (1929), pp. 
xv ff. In the absence of any previous agreement on a tribunal, the parties 
to a dispute should be free, in the first instance, to choose the tribunal to 
which the dispute shall be referred. Failing such choice, however, paragraph 
(2) provides for the competent tribunal. If the parties to the dispute are 
parties to the Protocol setting up the Statute of the Permanent Court of 
International Justice, of December 16, 1920, then that Court is to be com- 
petent, even though the parties to the dispute may not have accepted the 
“optional clause.” On January 1, 1932, 45 states had signed and ratified 
the Protocol of December 16, 1920, and ten additional states had signed it 

1 The texts of the multipartite instruments mentioned in this paragraph are reproduced in 
Hudson, International Legislation, 1931 (four volumes). 
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without having ratified. If the Permanent Court of International Justice 
is thus competent, the reference of the dispute need not be by special agree- 
ment ad hoc; it may be effected by the unilateral application of any party to 
the dispute. In this respect, the text is clearer than that which was drafted 
at the First Conference for the Progressive Codification of International 
Law at The Hague in 1930. 

If the parties to the dispute do not agree upon the selection of another 
tribunal, and if they are not parties to the Protocol of December 16, 1920, 
then they will be bound by the second part of the second sentence in para- 
graph (2) to agree upon the constitution of a tribunal of the Permanent 
Court of Arbitration, in accordance with the provisions of the Convention 
for the Pacific Settlement of International Disputes, signed at The Hague, 
October 18, 1907. This convention has been ratified by some thirty states. 
25 American Journal of International Law, p.115. Certain other states are 
bound by the earlier Convention for the Pacific Settlement of International 
Disputes, signed at The Hague, July 29, 1899. The application of the text 
is not dependent, however, upon any state’s being a party to one of the 
Hague conventions. It is possible that the parties to a dispute would be 
unable to agree upon the constitution of a tribunal of the Permanent Court 
of Arbitration, and for this reason the text is not “water-tight.” It leaves 
open an avenue by which states may escape from arbitration or adjudication, 
though it clearly imposes a general obligation. If this is a lacuna in such a 
provision, it is due to the present state of the law with regard to pacific 


settlement, and the lacuna can be filled only by further progress in the 
extension of that law. 
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APPENDIX 1 
BLUNTSCHLI’S DRAFT CODE, 1868! 
DE L’EXTERRITORIALITE 


135 


Dans le but de sauvegarder l’indépendance des souverains étrangers et en général deg 
personnes qui représentent un état en pays étranger, on admet la fiction qu’ils sont hors du 
territoire étranger et dans la méme position que s’ils avaient pu emporter leur patrie avec eux. 


136 
La personne qui jouit de |’exterritorialité n’est, dans la régle, pas soumise aux lois de 
l’état sur le territoire duquel elle réside. Cet état a cependant le droit d’exiger que la per- 
sonne joiussant de l’exterritorialité ne porte aucune atteinte 4 son indépendance, & sa sfreté 
et 4 son honneur; il pourra prendre dans ce but toutes les mesures de sfreté qu’il jugera 
nécessaires. 
137 
La personne qui jouit de l’exterritorialité n’est pas soumise aux lois de police de l'état od 
elle réside. On ne peut exercer contre elle aucune espéce de contrainte directe ou indirecte. 
Mais la police peut prendre des mesures pour empécher les actes contraires aux lois, a la 
sdreté et 4 1’ordre publics, qui viendraient 4 étre commis par cette personne. Cette derniére 
est tenue de son cété & ne rien faire qui puisse porter atteinte aux lois ou réglements de police 
de |’état sur le territoire duquel elle réside. 


138 
Le personne jouissant de |’exterritorialité ne peut étre soumise 4 aucun impét. Pour 
autant qu’il existe dans le pays des droits de perception pour certains services publics, elle 
n’est pas libérée de plein droit du paiement de ces contributions, lorsqu’elle fait usage desdits 
services publics. 
139 
Les tribunaux n’autorisent dans la régle aucune action civile, et spécialement aucune 
poursuite pour dettes, contre les personnes jouissant de l’exterritorialité. Ils ne peuvent 
prononcer contre elles ni contrainte par corps, ni saisie. 


140 

Les tribunaux civils sont exceptionellement compétents. 

a) Lorsque c’est devant eux que la demande devrait étre formée, dans le cas ot la personne 
exterritoriale demeurerait réellement 4 I’étranger, et lorsque le jugement peut étre exécuté 
sans porter atteinte 4 l’indépendance et 4 la dignité de l'état étranger; c’est en particulier le 
cas des actions réelles. 

b) Lorsque la personne jouissant exterritorialité posséde dans le pays une position spéciale, 
en qualité de simple particulier (negociant, par exemple), ou a été nommée & un emploi dans 
le pays, et en ces qualités reléve des tribunaux du pays ov elle réside. 

c) Quand la personne jouissant de l’exterritorialité a reconnu par convention, ou en toute 
autre forme légalement valable, la compétence des tribunaux du pays oi elle réside. 

Dans le cas exceptionnels ci-dessus, on devra éviter toutes les mesures (contrainte par 


1 Bluntschli, Johann Kaspar, Le droit international codifié. (Translated by M. C. Lardy.) 
Paris, 1870, pp. 112-115. 
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corps, etc.) pouvant porter atteinte aux bonnes relations entre états; l’exécution des juge- 
ments devra étre restreinte 4 la fortune du condamné. 


141 
La personne qui jouit de l’exterritorialité n’est pas soumise 4 la juridiction des tribunaux 
criminels de l'état ov elle réside. Mais cet état a le droit de prendre les mesures nécessaires 
pour empécher les délits de ces personnes, ou de demander satisfaction & l’état dont ces 
personnes dépendent, lorsque celles-ci portent atteinte aux lois pénales du pays ou elles 
résident. 
142 
Lorsque celui qui a droit 4 l’exterritorialité commet dans le pays ov il réside des actes 
dhostilité, il peut étre considéré et traité comme ennemi par le gouvernement de ce pays, 
et au besoin étre fait prisonnier. 
143 


Un état est autorisé en tout temps a refuser pour motifs graves le séjour de son territoire 
4 celui qui jouit de l’exterritorialité. 
On doit accorder 4 ce dernier un délai suffisant pour quitter le pays en toute sireté. 


144 
Lorsque la personne jouissant de |’exterritorialité en attaque d’autres dans leur personne, 
leur famille ou leurs biens, ou fait usage vis-A-vis d’elles de menaces graves, on peut user 
envers elle du droit de légitime défense. 
145 
La famille, les employés, la suite et les serviteurs de celui qui a droit 4 |’exterritorialité 
jouissent des mémes immunités que ce dernier. Sa suite n’a droit 4 l’exterritorialité qu’in- 
directement, et & cause de celui auquel elle est attachée. 


146 
La personne qui jouit de l’exterritorialité ne doit pas abuser de sa position privilégiée pour 
soustraire aux autorités du pays ov elle réside, en les admettant dans sa suite, des personnes 
poursuivies par la justice ou la police de ce pays. 


147 


Les personnes faisant partie de la suite de celui qui jouit de l’exterritorialité sont dans la 
régle affranchies de la juridiction de |’état od ce dernier réside. Mais cet état a le droit 
d’exiger du gouvernement dont ces personnes dépendent, qu’il soit prononcé judiciairement 
sur les prétentions de leurs créanciers ou autres demandeurs, et sur les crimes ou délits com- 
mis par les personnes de la suite, sur le territoire de l'état étranger. 


148 


Lorsqu’une personne faisant partie de la suite d’un souverain ou d’un envoyé étranger, 
commet un délit, ces derniers ont le droit de faire arréter au besoin le coupable et de l’envoyer 
dans sa patrie pour y étre puni. 

Les autorités de l’état étranger, en arrétant une personne de la suite pour la livrer A celui 
qui jouit de l’exterritorialité, ou 4 l’état dont celui-ci dépend, ne violent pas le principe de 
Pexterritorialité; elles le reconnaissent implicitement par cet acte. 


149 
Celui qui jouit de l’exterritorialité peut, s’il le juge convenable, rendre sa suite justiciable 
des autorités judiciaires ou de police du lieu ov elle réside. En aucun cas, les personnes de la 
suite ne peuvent troubler l’ordre public du lieu ov elles résident sans encourir une peine. 


= 
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150 
Les priviléges de la personne jouissant de |’exterritorialité s’étendent aussi 4 l’habitation 
qu’elle occupe, mais non aux propriétés fonciéres qu’elle exploite en qualité de simple citoyen. 


151 
L’habitation de la personne jouissant de l’exterritorialité, ne doit pas servir d’asile 4 ceux 
que la justice poursuit. Cette personne est tenue d’interdire l’entrée de sa demeure aux 
fugitifs de toute espéce, et s’ils ont pénétré chez lui, de les livrer aux autorités compétentes, 


152 
La maison ov la personne jouissant de l’exterritorialité s’arréte en voyage, la voiture dans 
laquelle elle chemine, ne peuvent étre visitées par la police ou les autorités judiciaires de 
l'état étranger. 
153 
L’immunité du souverain en voyage ou des envoyés diplomatiques s’étend aussi & leur 
mobilier, en particulier & leurs bagages, caisses et casscttes, aux meubles de leur maison, & 
leurs voitures et 4 leurs chevaux. 


Chaque état peut, en sa qualité de personne souveraine, nommer des envoyés et autres 
agents chargés de lui servir d’intermédiaires dans ses relations avec d’autres états. 


160 
Dans les confédérations d’états, dans les états fédératifs ou les empires fédératifs, ce droit 
est exercé chez les uns par les états particuliers et exceptionnellement par le pouvoir central, 
chez d’autres par les états particuliers et le pouvoir central concurremment, chez les troi- 
siémes par le pouvoir central seul. 
161 
Le droit d’envoyer des représentants diplomatiques peut exceptionellement étre conféré 
aux vice-rois ou gouverneurs des provinces éloignées. 


162 
Le choix de l’envoyé ou de l’agent appartient 4 l’état qui l’envoie. On n’exige pas chez 
lenvoyé un rang social particulier. 
163 
Chaque état est tenu, 4 cause des liens de solidarité qui l’unissent aux autres états, de 
recevoir les envoyés des états reconnus. II ne pourra étre dérogé & cette régle que pour des 
motifs exceptionnellement graves. 
164 
Chaque état peut refuser de recevoir les envoyés ou agents dont la personnalité ne lui 
convient pas. 
165 
Un état peut également refuser de recevoir un envoyé contre lequel il n’a aucune objection 
personnelle 4 formuler, lorsque cet envoyé est chargé d’une mission qui parait devoir porter 
atteinte aux droits ou 4 l’honneur de I’état appelé a le recevoir. 


166 
Le fait qu’un envoyé est citoyen de |’état auprés duquel on I’envoie, est suffisant pour 
justifier le refus de recevoir cet envoyé. 
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167 


Les convenances exigent qu’avant de nommer un envoyé auprés d’un état étranger, on 
notifie & ce dernier le nom de la personne qu’on a !’intention d’appeler 4 ce poste. S’il n’est 
fait aucune opposition, on admet que |’état étranger n’a pas d’objection a faire contre la 
personne choisie. 


168 
Lorsque l’envoyé a été agréé, il jouit de tous les droits et honneurs attachés 4 sa position; 
il ne peut étre fait aucune objection contre sa nomination pour des griefs qui existaient 
déja & l’époque od il a été agréé, ou pouvaient étre connus 4 cette époque. 


169 


La réception d’un envoyé implique, de la part de 1’état qui l’agrée, la reconnaissance de 
ou du gouvernement qui l’accrédite. 


CoMMENCEMENT DE LA MISSION DIPLOMATIQUE 
183 


Vis-a-vis de l'état qui l’envoie, le ministre commence & revétir un caractére diplomatique 
dés l’instant de sa nomination définitive-—Ce caractére est, en ce qui concerne les relations 
avec l’état étranger auprés duquel le ministre est envoyé, confirmé par les lettres de créance. 


184 


Les lettres de créance sont des pleins pouvoirs écrits et formels, servant 4 accréditer auprés 
de l’état étranger l’envoyé qui les recoit et qui doit les communiquer 4 cet état. 


185 


Les lettres de créance sont adressées de souverain 4 souverain pour les classes supérieures 
d’employés diplomatiques, et de ministére 4 ministére pour la classe des chargés d’affaires. 


186 


Déja avant la remise de ses lettres de créance, l’envoyé qui prouve sa qualité par ses 
passeports ou autres documents dignes de foi, a droit 4 des égards spéciaux en vertu de son 
caractére de représentant d’un état étranger. Mais c’est seulement aprés la remise et l’ac- 
ceptation de ses lettres de créance, qu’il acquiert vis-A-vis de l’état auprés duquel il est en- 
voyé tous les droits inhérents & sa qualité et 4 son rang. 


187 


L’envoyé doit, avant de remettre ses lettres de créance, notifier son arrivée au ministére 
des affaires étrangéres. Le rang d’ancienneté diplomatique est fixé par la date de cette 
notification. 

188 

Le cérémonial en usage lors de la remise et de la réception des lettres de créance, varie 
suivant les classes d’envoyés; mais ces différences n’ont aucune portée pour les relations 
politiques des états. 

189 

Le cérémonial est réglé par les usages des divers pays ou cours. Mais |’état qui recoit un 
envoyé étranger a le devoir de ne rien ordonner dans la cérémonie, qui puisse blesser l’honneur 
ou les susceptibilités de l’état étranger. L’envoyé a le droit d’exiger tous les honneurs dus & 
la classe dont il fait partie, et de se refuser 4 toute démarche indigne de lui. 


190 


Les visites faites et regues par les employés diplomatiques, les invitations 4 des fétes ou & 
des banquets, ne sont point du domaine du droit international, tant qu’il n’y est pas porté 
atteinte 4 l’honneur et au rang des états ou de leurs représentants. 
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DROITS ET OBLIGATIONS PERSONNELLES DES ENVOYES 


191 
Les envoyés sont inviolables. 
192 
L’état auprés duquel les envoyés sont accrédités, est non seulement tenu de s’abstenir de 
tous actes de violence 4 leur égard, mais encore de les protéger contre les violences dont ils 
viendraient a étre l’objet de la part des habitants du pays. 


193 
Toute atteinte illégale 4 la personne de |’envoyé est une atteinte A l’état que ce dernier 
représente. Cet acte pourra, dans les cas graves, étre considéré comme une offense 4 tous 
les états et au droit international en général. 


194 
Lorsqu’un envoyé vient 4 étre blessé ou lésé par un citoyen qui se trouvait en état de légi- 
time défense, l’envoyé ne peut faire de réclamations; la légitime défense est un droit impre- 
scriptible. 
195 
L’envoyé qui brave volontairement un danger s’expose aux conséquences de sa maniére 
d’agir. S’il est atteinte, l’état qu’il représente ne pourra point considérer ce fait comme une 
offense ou une violation du droit international. 


196 
Les envoyés ont, en outre, droit 4 l’exterritorialité. Ce droit s’étend & leur suite et 4 leur 
demeure. 
197 
Les droits spéciaux et les immunités des envoyés s’appliquent surtout 4 leurs papiers, 
actes et correspondances. 
198 
En conséquence, on ne peut, pour motifs politiqes ou de police, enlever leurs dépéches aux 
courriers porteurs de la correspondance officielle des envoyés. 


199 
La violation du secret de la correspondance officielle des envoyés constitue une violation 
grave du droit international. 
200 
I] n’est pas attaché de droit d’asile 4 la demeure de l’envoyé. Ce dernier est, au contraire, 
tenu de livrer aux autorités compétentes la personne poursuivie par la police ou les autorités 
judiciaires du pays et qui se serait réfugiée chez lui, ou d’autoriser dans sa demeure la 
recherche du fugitif. 
201 


L’envoyé ne peut pas davantage refuser de livrer les fugitifs qu’il a regus dans sa voiture. 


202 


L’envoyé ne doit pas préter son hétel 4 des manceuvres dirigées contre l'état auprés duquel 
il est accrédité. S’il ne respecte pas ce devoir, son exterritorialité ne le protége pas non plus 
contre les mesures de sfreté que pourra prendre |’état auprés duque \il a été envoyé. 


203 


L’envoyé a le droit d’exercer librement le culte de sa religion dans son hétel, pour lui, sa 
famille, sa suite et ses domestiques. 
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204 
On accorde partout aux envoyés des classes supérieures le droit de tenir chez eux une 
chapelle, c’est-4-dire d’avoir dans leur demeure un service religieux qui ne soit pas restreint 
au personnel de la mission. 
205 
Sont compris dans le droit de tenir une chapelle: 
a) Le droit de batir une chapelle pour la mission diplomatique et d’en faire usage. 
b) La faculté d’entretenir un ecclésiastique chargé spécialement du service de la chapelle. 
c) Le droit de laisser d’autres personnes, et spécialement les compatriots de l’envoyé, 
ceux qu'il a mission de protéger et les autres étrangers de la méme religion que lui, prendre 
part au service religieux célébré 4 la chapelle de ia mission diplomatique. 


206 
Le droit de tenir une chapelle n’implique pas nécessairement celui de faire certaines mani- 
festations extérieures, telles que processions, sonnerie de cloches, droit de l’ecclésiastique de 
porter le costume de sa charge en dehors de la chapelle. 
A lintérieur de la chapelle, par contre, et dans |’hétel de l’envoyé, l’ecclésiastique peut 
porter son costume officiel; il peut y célébrer des baptémes et des mariages, et tenir un service 
divin dans le cimetiére dépendant de |’hétel de l’envoyé. 


207 


L’absence temporaire de l’envoyé n’empéche pas la continuation du service divin dans 
l’hétel de l’envoyé; mais si la mission cesse, le droit de tenir chapelle s’éteint aussi. 


208 


La famille, la suite et les domestiques de l’envoyé ont également le libre exercice de leur 
religion ou confession 4 |’intérieur de I’hétel, chacun suivant sa religion ou confession. 


209 
L’envoyé et sa suite ne sont pas soumis 4 la juridiction criminelle de l’état sur le territoire 
duquel ils résident. Mais cet état a le droit d’exiger satisfaction par voie diplomatique, 
lorsque ces personnes ont violé, les lois du pays par des acts tombant sous le coup des lois 
pénales. I] peut méme, suivant les circonstances, exiger la réparation des dommages causés. 


210 

Lorsque c’est l’envoyé lui-méme qui se rend coupable d’une violation de la loi pénale, com- 
munication peut en étre faite a l’état de qui l’envoyé tient ses pouvoirs, avec demande de 
rappeler et de punir le coupable. Dans les cas graves, on peut aussi remettre de suite 4 
l’envoyé ses passeports et lui ordonner de quitter le pays 4 bref délai. En cas de nécessité et 
spécialement si l’envoyé a participé a des actes d’hostilité ou de haute trahison contre |’Etat 
auprés duquel il est accrédité, ce dernier pourra le faire arréter et le retenir prisonier jusqu’& 
ce qu’il ait été fait droit 4 ses réclamations ultérieures. Mais, méme dans ce cas, les tribu- 
naux de |’état lésé n’ont pas le droit de juger l’envoyé. 


211 
Lorsque le délit est commis par une personne de la suite de l’envoyé, ce dernier doit faire le 
nécessaire, en ce qui le concerne, pour que |’accusé soit déféré aux tribunaux, et puni s’il est 
reconnu coupable. 
212 
Les domestiques de l’envoyé, lors méme qu’ ils seraient sujets de l’Etat auprés duquel l’en- 
voyé est accrédité, ne sont pas soumis aux lois pénales du pays ov ils résident, et dépendent, 
comme la suite de l’envoyé, de la justice criminelle de l'état que ce dernier représente. 
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213 


Cette immunité ne s’étend pas aux personnes qui s’adjoignent 4 une mission par gofit ou 
dans l’espoir de faire un gain, n’y occupent aucune fonction et n’y sont chargées d’aucun 
service; ni aux personnes qui, tout en faisant croire qu’elles sont au service de l’envoyé, sont 
en réalité indépendantes de lui et ne lui sont adjointes 4 aucun titre. 


214 


Lorsqu’un envoyé, aprés avoir constaté qu’on ne songe pas a porter atteinte 4 sa position 
indépendante et aux intéréts de l’état qu’il représente, abandonne ou remet aux tribunaux 
ordinaires du pays les personnes de sa suite ou de son domestique qui ont été prises en flagrant 
délit ou sont évidemment coupables, ces tribunaux n’auront pas a tenir compte de la question 
d’exterritorialité. 

215 

On ne peut réfuser 4 l'état étranger le droit de faire arréter provisoirement les personnes 
appartenant 4 une mission et qui sont prises en flagrant délit. Seulement il doit porter de 
suite ce fait 4 la connaissance du chef de la mission, et mettre la personne arrétée a la dis- 
position de celui-ci. 

216 

L’envoyé a un pouvoir disciplinaire sur les personnes qui se rattachent, 4 un titre quel- 
conque, 4 la mission dont il est le chef, mais il n’a pas sur elles un droit de juridiction crimi- 
nelle proprement dit. Il n’est fait exception 4 ce principe qu’en vertu de pouvoirs spéciaux 
et moyennant le consentement de |’état auprés duquel l’envoyé est accrédité. 


217 


L’envoyé peut constater le corps du délit autant que cela se peut faire sans sortir du 
territoire exterritorialisé, procéder aux interrogatoires des personnes qui dépendent de lui, 
et sommer les tribunaux du pays ou il réside de constater le corps du délit et d’entendre les 
témoins sur lesquels ils exercent une juridiction. Il peut faire arréter la personne de sa suite 
sur laquelle se portent les soupcons, et doit veiller 4 la remise de cette personne aux autor- 
ités compétentes de |’état dont il tient ses pouvoirs. 


218 


L’envoyé, n’étant en outre pas soumis a la juridiction civile de ]’état auprés duquel il est 
accrédité, ne peut étre assigné devant les tribunaux de ce pays pour avoir & y repondre 4 une 
action civile, et ne peut étre l’objet ni d’une contrainte par corps ni d’une saisie. 


219 


Comme les personnes de la suite de l’envoyé ne sont affranchies de la juridiction civile 
du pays dans lequel elles résident, que parce qu’elles font partie de la mission diplomatique, 
lenvoyé peut permettre qu’elles soient actionées devant les tribunaux de ce pays, et les 
tribunaux peuvent, sous cette condition, prononcer sur la demande sans porter atteinte 
aux principes du droit international. 

220 


L’envoyé n’a, dans le régle, aucune juridiction civile dans les procés entre les personnes qui 
dépendent de lui. I] n’est fait exception 4 cette régle qu’en vertu de pouvoirs spéciaux 
conférés & l’envoyé par son gouvernement, et lorsque l’état auprés duquel l’envoyé est accré- 
dité consent 4 cette délégation. 

221 


Les envoyés sont par contre autorisés, dans la régle, 4 prendre, tant 4 1’égard des personnes 
de leur suite que vis-A-vis de leurs nationaux ou de personnes qu’ils ont mission de protéger, 
toutes les mesures conservatoires qui ne rentrent pas dans l’exercice de la juridiction civile 


@ 
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proprement dite. Ils peuvent en particulier légaliser les signatures et documents, recevoir 
les testaments ou autres dispositions de derniére volonté, tenir les registres de l’état civil, 
prendre ou provoquer dans les successions toutes les mesures conservatoires des intéréts 
de leurs nationaux. 
222 
L’envoyé doit étre exempte du paiement de tout impdét, parce qu’il n’est assujetti 4 aucun 
des pouvoirs de l’état auprés duquel son gouvernement l’envoie. On pourra par courtoisie 
étendre cette immunité 4 d’autres contributions, mais le fait de la restreindre 4 l’impdt seul 
ne peut étre considéré comme une violation du droit international. 
223 
L’envoyé est tenu d’user de bonne foi de la franchise de douanes dont il jouit pour les 
besoins de sa maison; il ne peut l’exploiter ni dans des buts commerciaux, ni en faveur de 
tierces personnes. Les employés des douanes peuvent, du reste, sans violer le droit inter- 
national, visiter les marchandises adressées 4 l’envoyé, 4 condition de respecter son hétel et 


de ne pas toucher a ses archives, 4 ses voitures ou aux objets que l’envoyé demande ne pas 
examiner, en donnant |’assurance qu’ils ne contiennent aucune marchandise prohibée. 


224 


Toutes les fois qu’un conflit s’éléve avec un envoyé étranger relativement 4 |’étendue ou & 
la portée de l’exterritorialité, les autorités inférieures du pays doivent éviter toute démarche 
de nature 4 lier de leur gouvernement, et celui-ci doit chercher une solution amiable en 
traitant directement avec l’envoyé. 

225 

L’envoyé est tenu de respecter avec soin l’indépendance et l’honneur de |’état auprés 
duquel il est accrédité. I] ne doit pas se méler sans motif des affaires du pays, et s’abstiendra 
de tout acte qui constituerait un empiétement sur les droits de l’état auprés duquel il est 
accrédité. Il doit éviter toutes les provocations, toutes les menaces, toutes les promesses 
attentatoires A la liberté du peuple, 4 l’autorité du gouvernement et 4 l’honorabilité politique 
des citoyens. 

226 

L’envoyé ne peut, sans autorisation de son gouvernement, accepter des présents ou des 

ordres, de l’état auprés duquel il est accrédité. 


FIN DE LA MISSION DIPLOMATIQUE 


227 
Lorsque la mission a un but spécial, comme par exemple les missions de cérémonie, elle 
est terminée par la réalisation de ce but. 
228 
Lorsque !’envoyé est accrédité auprés d’un état pour un temps indéterminé, sa mission cesse 
d’habitude a la suite d’un rappel. La notification du rappel fait cesser l’effet des lettres de 
créance. 
229 
La mort ou !’abdication du souverain qui a nommé |’envoyé ne fait pas nécessairement 
cesser l’effet des lettres de créance. 
230 
Lorsque le souverain qui a nommé l’envoyé vient 4 é&tre déposé a la suite d’une révolution 
intérieure, ou renversé 4 la suite d’autres événements, en sorte que le successeur au tréne ne 
soit pas désigné par la constitution ou la loi, l'état étranger peut mettre en doute la validité 
des anciennes lettres de créance. L’usage veut que, dans ces cas, il soit remis 4 l’envoyé de 
nouvelles lettres de créance. 
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231 
Lorsque le souverain auprés duque! l’envoyé était personnellement accrédité vient a 
mourir, il est d’usage d’adresser 4 son successeur de nouvelles lettres de créance. Mais, en 
droit, rien n’annule la validité des lettres de créance antérieures. 


232 
Lorsque le souverain de l’était ou l’envoyé est en mission vient 4 étre violement détréné, 
il peut étre nécessaire d’établir clairement si l’envoyé est accrédité auprés de la personne du 
souveraine détr6né ou aprés du nouveau gouvernement. Lorsque |’état de qui l’envoyé 
tient ses pouvoirs reconnait le nouveau gouvernement, il suffit de confirmer les anciennes 
lettres de créance, ou méme d’entrer en relation d’affaires avec le nouveau gouvernement pour 
que les lettres de créance conservent leur validité. 


233 
La nomination d’un nouveau ministre des affaires étrangéres n’exerce aucune influence sur 
la validité des lettres de créance, méme dans le cas ou ces derniéres seraient adressées au 
ministre seulement. 
234 
Quand il a été porté gravement atteinte aux droits ou 4 l’honneur de son pays, l’envoyé 
peut, sans attendre son rappel, demander ses passeports et rompre les relations diplomatiques 
entre les deux états. 
235 
Lorsque l’envoyé se rend coupable d’un crime grave envers |’état auprés duquel il est 
accrédité, ou lorsqu’il s’éléve un conflit grave entre les deux états, le gouvernement auprés 
duquel l’envoyé est accrédité peut également lui remettre ses passeports et rompre de son 
cété les relations diplomatiques. 
236 
Lorsqu’on confére & un envoyé un rang plus élévé, l’usage veut qu’on lui remettre de 
nouvelles lettres de créance. Mais dans ]’intervalle il conserve, en vertu de ses anciennes 
lettres de créance, le droit de représenter son gouvernement. 


237 
La mission diplomatique peut étre interrompue, et la validité des lettres de créance étre 
mise en doute, dans les cas suivants; 
a) A la suite de difficultés ayant eu peur conséquence la suspension temporaire des rela- 
tions diplomatiques, sans entrafner toutefois leur rupture. 
b) A la suite de révolutions survenues dans |’un des deux pays, et dont l’issue est encore 
incertaine. 
c) Lorsque des causes personnelles empéchent temporairement |’envoyé de remplir ses 
fonctions. 
238 
Lorsque la mission diplomatique se termine sans déclaration de guerre par le rappel de 
l’envoyé, et que ce dernier soit accrédité auprés du souverain lui-méme, il pourra prendre 
congé de ce dernier dans un audience solennelle. L’envoyé recoit du souverain auprés duquel 
il était accrédité, en échange de ses lettres de rappel, des lettres de recréance adressées au 
souverain de son état et constatant que sa mission est terminée. 
L’audience solennelle de congé et les lettres de recréance ne sont cependant pas nécessaires 
pour faire cesser les effets de lettres de créance. 


239 
Les états doivent, en toutes circonstances, méme en cas de déclaration de guerre, veiller 4 
ce que l’envoyé qui s’éloigne puisse en toute securité quitter leur territoire. Ils doivent, 
si cela est nécessaire, lui fournir une escorte armée. 
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240 


Lorsqu’un envoyé étranger meurt dans l’exercice de ses fonctions, il est d’usage que sa 
chancellerie, ou 4 defaut l’envoyé d’une puissance amie appose les scellés sur la succession de 
défunt et prenne les mesures provisoires exigées par les circonstances. C’est seulement en 
cas de nécessité, et lorsqu’aucun envoyé étranger ne peut remplir ces fonctions, que |’apposi- 
tion des scellés aura lieu par les soins des autorités du pays ov le défunt était en mission. 
Mais celles-ci doivent s’abstenir d’examiner les papiers de l’envoyé et se borner 4 les mettre 
en sireté. La patrie du défunt peut toujours réclamer la dépouille mortelle de son ancien 
représentant. 

Des AGENTS ET CoMMISSAIRES 


241 


Les personnes chargées par leur gouvernement d’une commission étrangére au droit inter- 
national, ne peuvent en aucune facon prétendre aux immunités des envoyés. 


242 
Les agents secrets, qui sont envoyés dans un pays étranger pour y sauvegarder les intéréts 
public d’un état, mais dont la mission n’a pas été officiellement notifiée au gouvernement de 
ce pays, n’ont pas droit aux immunités diplomatiques, alors méme qu’ ils feraient connaftre au 
gouvernement leur qualité d’agents secrets d’une puissance étrangére. 


243 


Les personnes revétues de pouvoirs publics (agents et commissaires), et qui, sans avoir 
le caractére d’envoyés, sont nommées par un gouvernement ou par certaines autorités pour 
négocier certaines affaires publiques auprés d’un autre gouvernement ou des autorités d’un 
autre état, sont par contre placées sous la protection spéciale du droit international. Mais 
elles n’ont pas droit 4 |’exterritorialité et ne sont pas affranchies de la juridiction de |’état 
étranger, 4 moins que ce dernier ne le leur accorde par faveur spéciale. 


APPENDIX 2 
FIORE’S DRAFT CODE, 1890! 


JURISDICTION OvER ForrIGN MINISTERS 


343. Foreign diplomatic agents shall not be subject to the territorial jurisdiction for acts 
performed by them as such, while invested with the public character of representatives of a 
foreign government. If, however, their acts involve civil consequences and obligations, the 
rules governing acts of gestion or administration performed by a foreign government must be 
applied in all matters relating to judicial proceedings and the competence of courts. 

344. The foreign minister who, in the exercise of his functions as such, offends the sover- 
eign or his government, cannot be criminally prosecuted; his recall only may be requested, or 
his passports given him. 

It is always incumbent on the state represented to disavow the acts of its minister and to 
offer to the offended state the satisfaction to which it is entitled. Otherwise, it would as- 
sume responsibility for the acts committed by its minister as its representative. 

345. When a foreign minister performs an act which is clearly of a hostile character, the 
government of the state to which is he accredited may detain him until the government he 
represents has recognized the justice of its complaint and until the pending difficulty has 
been settled by diplomacy. 


1 Fiore, Pasquale, International Law Codified and its Legal Sanction or the Legal Organi- 
zation of the Society of States, pp. 204-16, 233-48. (Translated from the 5th Italian edition, 
by E. M. Borchard.) New York, 1918. 
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If that difficulty should lead to war between the two states, the foreign minister may be 
detained as a prisoner of war. 

346. Diplomatic agents who, in the state where they reside, perform acts in no way con- 
nected with their character as public officers or representatives of a foreign government, but 
which, by their nature, must be considered as within the domain of civil and private rela- 
tions, may, with respect to all the consequences of those acts, be rendered subject tothe 
territorial courts, save for such concessions as are necessary to protect the dignity of ‘the 
represented state. 

347. Diplomatic agents who criminally violate the rights of private parties are subject 
to the criminal jurisdiction of the state to which they are accredited, save for such concessions 
as are necessary to protect the dignity of the represented state. 


SOVEREIGNS AND ForEeIGN DieLoMaTic REPRESENTATIVES 


355. The sovereign cannot exercise jurisdiction over foreign sovereigns who are tempo- 
rarily in the territory of the state, nor with respect to diplomatic agents so far as concerns 
acts performed in their character as representatives of the foreign state. These agents can 
only be subject to local jurisdiction with respect to acts having no connection with their 
public character, but which must be considered as within the domain of private legal re- 
lations. 

Paces Wuicu Ensoy THE PRIVILEGE OF EXTERRITORIALITY 


363. The privilege of exterritoriality is assigned: 
a. To the offices of foreign legations and to the consular archives; 
b. To the buildings intended as the usual residence of the ministers and diplomatic 
agents accredited to the sovereign of the state. 

364. The sovereign of the state has no right to exercise any jurisdictional act over the 
places which enjoy extraterritoriality. Consequently, he cannot proceed to search a 
dwelling, or examine any papers, documents or records, or undertake any other act of in- 
vestigation in such places. 

365. The territorial state cannot, however, be considered as completely deprived of 
eminent domain over the places possessing the privilege of exterritoriality. It can only be 
considered as deprived of the exercise of its jurisdiction according to ‘‘common”’ law. 


EXTERRITORIALITY OF LEGATIONS 


366. That part of the legation where the archives are kept and everything relating to the 
legation’s office, including the documents and objects incident to the public service of the 
diplomatic representative, must be considered as absolutely outside the jurisdiction of 
the territorial state. 

The building used as a residence by the diplomatic representative must in like manner be 
considered as outside territorial jurisdiction. 

As regards minor buildings such as kitchens, stables and others of a similar nature, the 
limitation of local jurisdiction cannot be considered as absolute, but must be deemed subject 
only to certain immunities based on proper consideration due to a foreign minister. 


AsYLUM 

367. Diplomatic agents must not make use of the legation building to shelter persons in it 
from the jurisdiction of the territorial sovereignty and must not abuse the privilege of ex- 
territoriality. 

In case abuse of privilege can be fully and conclusively proved, the diplomatic agent’s 
home government must be held responsible. 

368. Foreign diplomatic officers cannot be regarded as forbidden to grant asylum to 
persons accused of political offenses, or to protect them in their personal safety from the 
local government. 
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Any measure by the local authorities against persons who have taken refuge in the 
residence of a foreign minister is to be considered contrary to those principles of international 
law which justify the protection extended in all civilized countries to political offenders. 

369. Nevertheless, the foreign minister cannot carry the protection of political offenders 
to the point of giving them refuge in his residence to plot against the government and combat 
the political institutions of the state. 

370. The foreign accrediting government must see that its legation is not used as an 
asylum for plotting against the government of a friendly state, and for want of vigilance in 
that respect it shall be held responsible as in any other case of violation of proper diplomatic 
relations. 

CRIMINAL PROCEDURE AND JURISDICTION 

371. The local authorities should never be permitted to search the residence occupied by 
a foreign diplomatic officer. In the matter of the legation offices and other buildings 
attached to the legation, although they are not used for his residence or dwelling, the local 
authorities should not be able to act as they would with regard to private individuals, 
merely following the rules of “‘common’’ law; they must also take into account the exceptions 
properly based on the consideration due to the representative of a foreign state. 

372. If justice should require a search in order to arrest a criminal who has taken refuge in 
the residence of a foreign minister, his consent must be obtained, or the good offices of the 
Minister of Foreign Affairs must be sought to obtain such consent. 

Local authorities can merely adopt the immediately necessary measures to prevent the 
escape of the accused person and to assure the regular course of justice. 

373. If, by reason of very exceptional circumstances, it should be necessary to search a 
foreign minister’s legation against his will, it would be necessary first to establish the grave 
reasons requiring such a measure and to make them known to the foreign minister, so as to 
give him time, if desired, to remove all documents and papers relating to his mission. The 
search should take place with great moderation, supposing it to have but one purpose, 
the arrest of the offender. 

374. If it should be necessary to try a criminal for a crime committed in the house of a 
foreign minister, the jurisdiction of the territorial state must be deemed entire and absolute 
as in any other case of offense committed in the territory of the state. 


Civi, Acts PERFORMED BY LEGATIONS 

375. Acts affecting the civil status performed in legation buildings by persons attached 
to the legation or by others, cannot be considered as having taken place in the territory of 
the foreign accrediting state. 

Consequently, we must apply to marriages performed in the legation or consulate the 
principles of ‘‘ common’”’ law which govern marriages celebrated abroad, and to regard those 
performed there as valid only when the parties are both citizens of the country to which the 
legation or consulate belongs, subject to the exceptions provided for by treaty. 


How THE PRIVILEGE oF EXTEeRRITORIALITY May Be Lost 

376. Persons who enjoy the privilege of exterritoriality for certain acts may lose that 
privilege by abusing it and violating territorial law. 

Such abuse must, however, be conclusively proved. 

377. The privilege of exterritoriality possessed by certain places may be lost when it has 
been misused for a purpose different from that for which it was granted. Such misuse must, 
however, be definitely established and clearly proved. 

378. The sovereign of a state who is unable definitely to establish the abuse of the privilege 
of exterritoriality and nevertheless performs some act of jurisdiction over a person or in a 
place enjoying exterritoriality, assumes international responsibility for that unlawful act, 
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which should, in principle, be characterized as a manifest violation of international law, 
subject to the rules which govern the international responsibility of states. 


Dretomatic AGENTS 


435. Persons who are assigned the mission of maintaining diplomatic relations between the 
state they represent and the one to which they are officially accredited are diplomatic agents. 
They may be either ambassadors ordinary or extraordinary, public ministers, envoys ex- 
traordinary or persons entrusted with special missions. 

436. It is the duty of the sovereign of every state to determine the class and rank of the 
diplomatic agent accredited by him to a foreign sovereign. 

Whatever may be the hierarchical position of the accredited person, he must be considered 
as the legal representative of the state as regards acts performed by him by virtue of his 
commission. This arises from the fact that the sovereign commissioned him to represent 
the state officially. 


How THE CHARACTER OF REPRESENTATIVE OF THE STATE Is EsTABLISHED 


437. The public character of representative of the state is established by the appointment 
of one or more persons as such, by the sovereign of the state who sends them, and through 
the official notification made to the government to which the agent is accredited, which 
notification is expressly or tacitly accepted by such government. 


Has tHe Ricut To Senp DieLomatic AGENTS 


438. The right to be represented by diplomatic agents is possessed by every independent 
state which, as a person in the international society, actually maintains relations with other 
states. 

This right can equally be attributed to legal entities qualified as such and to associations 
whose international personality is recognized. 

439. The right to maintain international relations through diplomatic agents may be 
accorded a government arising out of a revolution or civil war, whenever it is found to be in 
effective possession of public power and sovereign functions and has been recognized by 
foreign governments. 

440. It is the privilege of the government of every state to decide with absolute freedom 
whether it should establish diplomatic relations with the government of a state newly 
constituted or continue relations with the dispossessed sovereign. 

In principle, we cannot consider diplomatic relations with the government of a new state 
to be established in good faith until that state presents sufficient guarantees of stability and 
the former sovereign is no longer possessed of sufficient means to restore his authority. 

441. The sovereign who is considered as effectively ousted, cannot assume the right to 
maintain relations with other states through diplomatic agents appointed by him, nor to 
confer on these agents the right to represent the state. 

442. The title of diplomatic agents cannot be applied to commissioners or agents sent by 
a revolutionary party during a civil war to deliver communications to foreign governments. 
The right of legation can be granted only to the one qui de facto regit. 


ACCEPTANCE OF THE DIPLOMATIC AGENT APPOINTED 


443. A state which has consented to establish or to continue to maintain diplomatic rela- 
tions with another state cannot in principle refuse to accept the diplomatic agent appointed. 

444, It must be considered in conformity with sound international custom to accredit as a 
diplomatic agent only a persona grata. 

The previous consent of the person invested with the character of diplomatic agent cannot 
be considered as necessary to determine his status. Nevertheless, a government may refuse 
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to receive as a diplomatic agent a person who is a citizen of the state, or who, for serious 
reasons may be considered as unfit to maintain good relations between the two governments. 

445. The sending without previous consent of a diplomatic agent may be considered as an 
unfriendly act, but the well-founded refusal to receive or retain a given person as diplomatic 
agent cannot be so considered. 

446. The refusal to receive an accredited diplomatic agent must be considered as effec- 
tively depriving him of his public character not only with respect to the state to which he is 
accredited but to third states as well. 

An unreasonable refusal may justify the breaking off of ordinary diplomatic relations as 
the government may have good reasons for not appointing another person to represent it. 


Powers oF A DipLomatic AGENT 


447. The powers of a diplomatic agent as representative of the state which has accredited 
him are those specified in his credentials, indicating the object and scope of his mission. 
These powers can be better fixed and specified in the official notes addressed and communi- 
cated to the foreign sovereign. 

448. The instructions given a diplomatic agent in his credentials, and specified and deter- 
mined by means of notes communicated in diplomatic form to the foreign sovereign and 
government, cannot be considered as modified by secret instructions given by a government 
to its diplomatic agent, but not communicated officially to the foreign government. 

449. The formalities to be observed in the presentation of credentials and the communica- 
tion of notes and official acts are determined by the ceremonial and rules of diplomatic 
intercourse. 

450. The diplomatic agent, in all acts performed within the scope of his instructions as 
they appear from his credentials and the notes officially communicated, legally represents 
the state which has accredited him. Therefore, the obligations which he contracts by virtue 
of his instructions, must be considered as contracted in the name of the state he represents, 
subject always, for their effectiveness, to the obligation of ratification by the sovereign or the 
person who has that power under the constitution. 


RESPONSIBILITY OF THE DipLoMATiIc AGENT 


451. The diplomatic agent is not personally responsible toward the other state or states 
for what he does as representative of the state. The government which accredited him is 
responsible for such acts. This responsibility must be determined and fixed in accordance 
with the rules of international law applicable to the responsibility of states in their reciprocal 
relations. 

452. In all matters relating to the fulfillment of his mission, the diplomatic agent is en- 
titled to personal inviolability, in peace as well as in war. When war has been declared, 
however, he can enjoy inviolability only during the time necessary for him to leave his 
residence and return to his own country or proceed elsewhere. 


RIGHTS AND PRIVILEGES OF DipLoMatic AGENTS 


453. A diplomatic agent has the right to be allowed to fulfill the high mission with which 
he is entrusted with complete freedom and independence. He may, therefore, demand the 
enjoyment of the rights and privileges which are considered as appropriate by international 
custom. Such privileges are: 


a. Exemption from inspection of his baggage and of any package addressed to him 
when sealed with the seal of his government; 

b. Immunity from customs duties; 

c. The exercise of his own religion and consequently, the right to have a chapel and a 

minister with the personnel necessary to celebrate divine service; 


the 
ts. 

ex- 
he 
ed 

his 

nt 

gh 
h 

1s 

e 

n 

y 

] 

) 

) 


158 DIPLOMATIC PRIVILEGES AND IMMUNITIES 


d. Exemption from personal taxes and forced loans. 
454. A diplomatic agent may also demand the enjoyment of the immunities and privileges 
established by usage or conventions or reciprocity. 
Such are: 
a. Exemption from war taxes, the obligation of billeting, etc.; 
b. Exemption from charges imposed on resident foreigners. 


455. It is incumbent upon the diplomatic agent to make use of his privileges with dignity 
and in good faith and not to avail himself of the immunities that are granted to him either to 
favor third parties or to procure for himself certain commercial advantages. 

456. Customs officers cannot be prohibited from examining, with the proper respect due 
a foreign minister, packages and goods addressed to the diplomatic agent not under the seal 
of his government. By the comitas gentium, however, it is considered obligatory not to 
subject to inspection the packages of a diplomatic agent who has declared that they do not 
contain any goods prohibited or intended for commercial purposes. 

457. The diplomatic agent may demand the honors and exemptions which, under the 
usage of ceremonial and “common” law are due him in accordance with his rank, mission 
and hierarchical position. 

458. The diplomatic agent who has a permanent mission, may hoist over his official resi- 
dence the flag of the state he represents and affix thereon the arms of his state, or an inscrip- 
tion designed to indicate that this place is the seat of the legation. 

459. Diplomatic agents have the right to exercise with respect to their countrymen all the 
functions assigned to them under the law of the state they represent. Their acts of this 
character must be held valid even in the state where the legation is established, except for 
express reservations duly stipulated by the government. 


PREROGATIVES OF DipLoMATiIc AGENTS 


460. Whenever the rules of ‘‘common” law are applied to any matter concerning the 
diplomatic agent in his private relations, having no connection with the exercise of his 
functions, he has the right to expect that his high position and his character as representa- 
tive of a foreign state will be taken into account. 

461. A diplomatic agent cannot be subject to personal arrest for debts, as a private person 
would. He is not obliged to appear personally in court to be examined, to make a deposi- 
tion, or to perform acts required by the code of procedure. He may demand that an examin- 
ing magistrate proceed to his residence for the performance of the said acts, giving him 
proper notice in advance. 

462. A diplomatic agent may claim the enjoyment of all the honorary prerogatives gen- 
erally admitted by ceremonial and international usage, taking into account his rank and 
class. 

These prerogatives, for ambassadors and ministers of the first class, are: 


a. The right to the title of Excellency on the part of those who treat with them either 
by correspondence or personally, provided it is sanctioned by the ceremonial of 
the court of the sovereign to which the diplomats are accredited; 

b. The right to have a throne in their reception room; 

c. The right to remain covered during their presentation ceremony when the sovereign 
to whom they are accredited himself remains covered; 

d. The right to receive military honors when they officially attend public ceremonies. 


INVIOLABILITY OF CORRESPONDENCE 


463. The correspondence of a diplomatic agent with his government must be considered 
inviolate, whether it be carried on by ordinary means or by special couriers. 

The responsibility of the state for violation of correspondence cannot be considered as 
having ceased directly after diplomatic relations between the two governments have been 


_ 


APPENDIX 2 159 
broken. It must, on the contrary, continue during that reasonable time which must always 
be given the diplomatic agent to leave his post. 

464. The molestation of the official correspondence of diplomatic agents is on a parity 
with the violation of exterritoriality, the enjoyment of which they are entitled to in the 
exercise of their functions as representatives of their sovereign. The government which 
infringes such exemption, therefore, must be held responsible under international law for the 
grave offense involved in a violation of state secrets. 


IMMUNITIES OF DIPLOMATIC AGENTS AND VIOLATIONS THEREOF 


465. Diplomatic agents must be held completely and absolutely immune so far as concerns 
their personal responsibility in the performance of their functions as representative of a for- 
eign state. 

Even when the case demands that they be subject to the application of the rules of ‘‘com- 
mon”’ law for their private acts, it is always necessary to safeguard the prestige and the 
respect due to their dignity. This must be considered indispensable for the protection of the 
reciprocal interests of states and for the readier maintenance of their diplomatic relations. 

466. Any offense offered to the representative of a foreign state as such, involves the 
direct or indirect responsibility of the government and must be deemed a violation of the 
““common”’ law of the international society. 

467. We must admit the direct responsibility of the government for any offense against a 
foreign diplomatic agent offered by an official intrusted with the maintenance of diplomatic 
relations, provided the head of the government has not frankly disavowed the acts of its 
official and made proper amends. 

468. The indirect responsibility of the government must be admitted in case of an offense 
against a diplomatic agent by a minor official of the state, when the government, having had 
notice of the act, has failed to make proper reparation. 

Such responsibility must also be admitted in case of an offense on the part of private in- 
dividuals, when the government has not taken the necessary steps to discover the authors 
and punish them; or when it has failed to take all necessary measures to prevent the offense, 
when this was possible. 

469. The responsibility of the state should always be diminished when the injury to the 
diplomatic agent has resulted from his own imprudence, and it should be still less when he 
has virtually provoked it. 

470. If, by reason of the very nature of the acts or of circumstances, the offense directed 
against the foreign minister by individuals is presumably unconnected with his office, it 
cannot give rise to diplomatic complaints, except to obtain proper explanations. 

The offense may, however, constitute a crime on the part of the offenders under municipal 
law, when they knew the character of the person injured, or when they could not have been 
ignorant of it. 


Persons ATTACHED TO THE LEGATION 


471. Persons attached to the legation, who exercise public functions under the law of their 
home state and who have been officially recognized as such by the government where the 
legation is established, should enjoy the rights and prerogatives of diplomatic agents in the 
exercise of such of their functions as are indispensable to the right of legation on the part of 
the state represented. 

472. When the Minister of Foreign Affairs has received notice of their official position and 
privileges, officials temporarily attached to the legation should be considered as an integral 
part of the legation, and should enjoy, with respect to their functions, the rights and preroga- 
tives which according to international law, persons acting in the name of the state must 
enjoy. 

473. An official attached to the legation, who in case of the death or absence of the foreign 
diplomatic agent, is called upon to act in his place, has the character of a temporary diplo- 
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matic agent and should enjoy provisionally all the powers, rights and prerogatives of the 
titular diplomatic agent. 

474. Persons composing the family of the minister do not enjoy any other rights and 
prerogatives beyond those which are due them in accordance with propriety and diplomatic 
ceremonial, in consideration of the high dignity with which the minister as head of the family 
is invested. These persons cannot enjoy the rights and prerogatives which, according to 
international law, belong to the representative of a foreign state. 

475. Persons attached to the service of a foreign ambassador or minister cannot enjoy any 
immunity; they must remain subject to the usual jurisdiction, even with respect to acts 
committed by them in the performance of their duties. 

Nevertheless, the local authorities must always act with reserve and prudence because of 
the respect due to the diplomatic agent and of the obligation of courtesy incumbent on the 
government to which he is accredited. 


Rieuts or Dieptomatic AGENTS wiTH Respect TO THIRD PowERs 


476. Diplomatic agents may avail themselves of their rights and prerogatives in the for- 
eign countries they must traverse to reach the territory of the state to which they are sent, 
when they have established their character and have been authorized by the government of 
the third power to travel as foreign officials through its territory. 

477. The public character of a diplomatic agent is considered as established with respect 
to a third state when the foreign minister has advised the government of that state of his 
character and has been advised that he may officially travel through its territory to reach his 
post. 

478. Even in the absence of such previous authorization, when a diplomatic agent has by 
official documents shown his authority and his public character, he must be considered under 
the protection of international law and may require, even in a third state, the respect which 
is due him as the representative of his own state, and the enjoyment of the rights and privi- 
leges which according to “‘common’”’ law may be deemed compatible with the safety of the 
state. 

479. It is always incumbent on states that wish to maintain amicable international rela- 
tions and not violate the principles of the comitas gentium, to treat with respect and con- 
sideration for their high functions, foreign diplomatic agents who travel through the country 
to reach their destination and have announced their position by means of official, trust- 
worthy documents. 

480. No government can obstruct the freedom of diplomatic relations and claim any 
justification, in the protection of its own interests, to disturb or render such relations diffi- 
cult; it can only take all the measures which, according to the circumstances of the case, 
may be necessary to protect the safety of the state and to defend its interests. 


Dorties or DipLtomatic AGENTS 


481. It is incumbent on a diplomatic agent to protect scrupulously the interest of the 
state he represents; to carefully look to the maintenance of good relations between the respec- 
tive governments; to remove any cause which might disturb harmony between the two 
governments. 

It is incumbent on him, also, to safeguard the interests of his fellow nationals and to defend 
them against any abuse of power on the part of the state to which he is accredited. 

482. The diplomatic agent is bound to fulfill his mission with prudence and moderation. 
He must abstain from any direct interference with the local administrative or judicial au- 
thorities with a view to defending the interests of his countrymen; he must be content to 
take diplomatic action with proper reserve before the Minister of Foreign Affairs. He must 
scrupulously avoid every form of pressure, provocation, and threat, and content himself with 
giving his assistance to the just claims of his fellow nationals, by facilitating them in pursuing 
the regular channels to obtain justice from the local authorities. 
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483. It devolves upon the diplomatic agent to respect the institutions and national cus- 
toms of the country. He must abstain from every act calculated to give affront to the con- 
victions of the people; he must also respect popular prejudices, of which the masses, less 
cultured, are especially jealous. 

He must refrain from fomenting any conftict between political parties and abstain from 
any intrigue to approve or disapprove the acts of the government. 

484. Any direct or indirect interference of diplomatic agents in the internal affairs of the 
state to which they are accredited must be considered as directly contrary to their mission, 
and may justify the government in preventing or repressing such an illegitimate interference. 

485. A diplomatic agent must not avail himself of the privilege of exterritoriality which 
the legation enjoys, to make it available to conspirators who might wish to assemble with 
impunity in order to prepare or uphold a revolution or to organize an attack against the 
security of the state or the authority of the government. The non-observance of such duty 
would justify all the measures taken by the government to prevent an attack against the 
safety of the state, even by withdrawing the privilege of exterritoriality from the legation 
building. 

486. A diplomatic agent cannot shelter in his legation persons wanted by the police or 
local judicial authorities. He can only give protection to political offenders and refuse to 
turn them over to the proper local authorities. 

487. A diplomatic envoy, in order to safeguard his independence and freedom of action 
toward the government to which he is accredited, cannot accept any honorary distinction 
nor any benefits from said government, without the authorization of his own government. 


OBSERVANCE OF CEREMONIAL 


488. A diplomatic agent may require that the rules established by the practice of diplo- 
macy, ceremonial and usage, be observed; he has, in case of non-observance, the right to 
demand and obtain an explanation, so as to preclude any unfriendly intention on the part of 
the government to which he is accredited. 

489. The formalities to be observed at the time of the reception of diplomatic agents, of 
the presentation of their credentials, as regards visits and precedence are those established by 
the rules of diplomacy and court ceremonial. 


SUSPENSION OF THE Powers A DipLoMatic AGENT 

490. The powers of a diplomatic agent must be considered as temporarily suspended: 

a. In case of the death, deposition or abdication of the head of the state by whom the 
minister was accredited, so long as the latter has not been officially instructed by 
the successor to the throne to announce his accession. 

b. When, by reason of a revolution or any other cause, the political constitution either 
of the minister’s home state or of that to which he is accredited, undergoes a 
change, so long as the respective governments have not, on the one hand, given 
official notice of the occurrence, or acknowledged it on the other. 

c. When, for personal reasons, the diplomatic agent finds himself in fact absolutely 
unable to fulfill his mission. 

d. When the diplomatic agent has officially resigned, so long as his resignation has not 
been accepted. 

491. When the temporary suspension of the diplomatic mission takes place, the diplo- 
matic agent does not lose ipso facto the character of representative of the state, nor the en- 
joyment of the rights and privileges which, according to international law, he possesses in 
that capacity. 

CrSSATION OF THE Diplomatic MIssion 


492. The diplomatic mission ceases: 
a. When the agent was sent on a special mission which has terminated; 
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b. When recalled by his government, the government to which he is accredited being 
notified of the recall; 

c. When the territorial sovereign has sent him his passport, fixing a time limit to leave 
the territory of the state; 

d. When he has sent in his resignation and its acceptance has been noted by the govern- 
ment to which he is accredited as well as accepted by his own; 

e. When war is declared between the two states. 

493. In whatever manner the diplomatic mission may cease, not excluding the case of a 
declaration of war, it is always necessary to grant the minister a reasonable time limit for 
returning to his country and to assure him of his privilege of personal inviolability and 
security until he crosses the frontier. 


UsuRPATION OF DIPLOMATIC FUNCTIONS 


494. Whoever assumes the character of representative of a state and exercises the func- 
tions of a diplomatic agent without being legally authorized thereunto, should be held 
guilty of violating international law and may be punished accordingly, not only in his own 
country, but also in the country in which he has usurped diplomatic functions. 


APPENDIX 3 
RESOLUTION OF THE INSTITUTE OF INTERNATIONAL LAW, 1895! 


Article 1. The persons of public ministers shall be inviolable. They shall enjoy, in 
addition, ‘‘exterritoriality’’, in the sense and to the degree indicated hereafter, and a certain 
number of immunities. 


Section I.—INVIOLABILITY 

Article 2._ The privilege of inviolability is extended to: 

1. All classes of public ministers who regularly represent their sovereign or their 
country; 

2. All persons included in the official personnel of a diplomatic mission; 

3. All persons included in its unofficial personnel, with this exception, that if they 
belong to the country where the mission is located, they shall enjoy this privilege 
only when in the diplomatic residence. 

Article 3. The government to which the minister is accredited shall be required to refrain 
from all offense, injury, or violence toward the persons enjoying this privilege, to show them 
due respect and to protect them, by unusually severe penalties, from all offense, injury, or 
violence on the part of the inhabitants of the country, so that they may attend to all their 
duties with perfect freedom. 

Article 4. This privilege shall apply to everything necessary to the accomplishment of 
the said duties; especially to personal effects, papers, archives, and correspondence. 

Article 5. It shall continue to be effective as long as the minister or diplomatic official 
remains, in his official capacity, in the country to which he has been sent. 

It shall hold good, even in time of war between the two Powers, for as long a time as is 
necessary for the minister to leave the country with his staff and his effects. 

Article 6. Inviolability may not be invoked: 

1. In the case of lawful defense on the part of individuals against acts committed by 
persons who enjoy the privilege; 

2. In case of risks run by the said persons, voluntarily or unnecessarily; 


1 Translation from Scott, J. B. (Ed.), Resolutions of the Institute of International Law 
Dealing with the Law of Nations (New York, 1916), pp. 119-123. For original French text 
see 14 Annuaire de l'Institut de Droit International, Session de Cambridge, 1895-1896, 
pp. 240 ff. 
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3. In case of reprehensible acts committed by them, compelling th< State to which the 
minister is accredited to take defensive or precautionary mzasures; but, except in 
cases of extreme necessity, this State must confine itself to raaking the facts known 
to the government of said minister, to requesting the p aishment or the recall of 
the guilty official, and, if necessary, to surrounding his house to prevent illegal 
communications or public expressions of opinion. 


Section II.—ExTEeRRITORIALITY 


Article 7. A public minister abroad, functionaries officially connected with his mission, 
and the members of their families living with them shall retain their original residence and 
remain subject to the laws of this residence, insofar as the laws and jurisdiction of the 
residence apply. 

Succession to their estate is governed by the laws of the said residence, and local author- 
ities shall not have the right to interfere, unless so requested by the head of the mission. 

Article 8. The acts which a public minister or his representative performs personally, 
or in which he intervenes in his official capacity and according to the law of this country, 
with regard to his nationals, shall be valid, provided that the said law shall have been ob- 
served, and notwithstanding the lex loci as would be the case with acts of the same kind 
performed or occurring in the minister’s own country. 

Acts in which the minister or his representative intervenes, even in his official capacity, 
shall conform to the lez loci: 

1. If they concern a person who does not belong to the country which the minister 
represents or who, for some reason, is subject to the jurisdiction of the country; 

2. If they are to be effective in the country where the mission is stationed, and are such 
that they could not be validly performed outside the country or in any other 
manner. The same law governs the acts done in the diplomatic residence, but in 
which the minister or his agents are not entitled to intervene in their official 
capacities. 

Article 9. The minister’s residence is exempt from military quarterings and from the 
taxes which are substituted therefor. 

No officer of the public authority, administrative or judicial, may enter therein in the 
performance of his duty except with the express consent of the minister. 

Article 10. The minister may have a chapel of his own religion in his house, but upon 
condition that he refrain from all external manifestation of it in a country where the public 
exercise of that religion is not permitted. 


Section III 


A—TAX IMMUNITIES 


Article 11. A public minister abroad, the functionaries officially connected with his 
mission and the members of their families living with them shall be exempt from paying: 
1. Direct personal taxes and sumptuary taxes; 
2. General taxes on wealth, either on the principal or on the income; 
3. War-taxes; 
4, Customs duties on articles for their personal use. 
Each government shall have the right to indicate what proofs are required in order to 
secure these exemptions from taxes. 
B—LEGAL IMMUNITIES 
Article 12. A public minister abroad, the functionaries officially connected with his 
mission and the members of their families living with them are exempt from the jurisdiction 
of all courts, civil or criminal, of the State to which they are accredited; in principle, they 
shall be under the jurisdiction, civil or criminal, only of the courts of their own country. 
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The plaintiff may appeal to the court in the capital of the minister’s country, subject to the 
right of the minister to prove that he has another residence in his country. 

Article 18. With regard to crimes, the persons mentioned in the preceding article shall 
remain subject to their national criminal law, as if the crimes had been committed in their 
own country. 

Article 14. Immunity continues after retirement from office insofar as acts connected 
with the exercise of the said duties are concerned. As regards acts not connected therewith, 
immunity may not be claimed except for so long as the individual remains in office. 

Article 15. Persons belonging by their nationality to the country to whose government 
they are accredited, may not take advantage of the benefits of immunity. 

Article 16. Legal immunity may not be invoked: 

1. In case of proceedings instituted as a result of engagements contracted by the 
exempt person, not in his official capacity, but in the exercise of a profession car- 
ried on by him in the country concurrently with his diplomatic duties; 

2. With regard to realty actions, including possessory actions relating to property, 
real or personal, which is in the country. 

Legal immunity remains effective even in case of offenses endangering public order or 
safety or of a crime attacking the safety of the State, without prejudice to the right of the 
territorial government to take such conservatory measures as shall be deemed advisable 
(Article 6, Section 3). 

Article 17. Persons enjoying legal immunity may refuse to appear as witnesses before a 
territorial court, on condition that, if they are so requested through diplomatic channels, 
they shall give their testimony, in the diplomatic residence, to a magistrate of the country 
sent to them for that purpose. 


APPENDIX 4 
PESSOA’S DRAFT CODE, 1911! 


CuaprTer AGENTS 


SECTION I.—DESIGNATION, RANK, RIGHTS AND DUTIES OF DIPLOMATIC AGENTS 


Article 104. States have the right to be represented, one to the other, by means of diplo- 
matic agents or public ministers. 

Article 105. In federal states the right of legation pertains exclusively to the central 
government. 

Article 106, Every state is permitted to be represented before any one government by 
several diplomatic agents, or by one agent before more than one government. 

Article 107. A public minister may represent his state in various capacities. 

Article 108. Several states may be represented before another by one diplomatic agent. 

Article 109. States are free in the choice of their diplomatic representatives; but none 
may vest with its functions the nationals of the state in which the mission is to serve. 

Article 110. No state may accredit its ministers to other states without previous notice 
to, and acquiescence by, them. 

Article 111. A state may refuse to receive a minister from another, or, having admitted 
him, ask for his recall. In such cases a state is not obliged to give its reasons for its decision, 
unless there is involved the recall of an agent charged exclusively with a temporary mission, 
nor has the state of the minister the right to make reclamation against the other state 
unless it takes on a systematic and hostile character. 

Article 112. The rank of diplomatic agents includes four classes: ambassadors; envoys 
extraordinary and ministers plenipotentiary; ministers resident; and chargés d’affaires. 


1 Pesséa, Epitacio, Projecto de Codigo de Direito Internacional Publico. Rio de Janeiro 
1911. (Translation.) 
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Single Paragraph. The precedence within each class is determined by tenure, according 
to the official notification of the arrival of the agent in the state. If the tenures be equal, 
seniority in age will decide. 

Article 113. It is the right of every state to determine the class of its ministers, to give a 
temporary or permanent character to the mission, and to determine its personnel. 

Article 114. Except as concerns precedence and etiquette, diplomatic agents, whatever 
their class may be, have the same rights, prerogatives and immunities. 

Article 115. The public minister shall present to the chief of the state where he is to serve, 
letters of credence of his government, containing his name, titles, and class, and defining his 
powers and the object of his mission. 

§1. If it concerns a chargé d’affaires, the credentials shall be directed by the min- 
ister of foreign affairs of one country to that of the other. 

§2. If, in the course of the mission, the diplomatic agent is promoted, or receives an 
additional mission, new credentials ought to be presented. 

Article 116. The diplomatic agent charged with a special mission should show full 
powers in order to negotiate or conclude [a treaty]. 

Article 117. The diplomatic agents shall be mere intermediaries: the validity of their 
commitments depends upon the ratifications of each state. 

Article 118. In addition to credentials or full powers, states shall give to their ministers 
passports which establish their identity and which, upon their arrival, shall be delivered to 
the government to which they are to be accredited. 

Article 119. In the reception of diplomatic agents and presentation of credertials, the 
ceremonial previously adopted is to be observed. 

Article 120. Upon the building of the legation the minister has the right to place the flag 
upon a standard, and to set up the coat of arms of his state. 

Article 121. Diplomatic agents shall not assume criminal jurisdiction over the persons of 
the legation or of their private service, even as to the initial acts of jurisdiction as to crimes 
which persons referred to in Article 130 may commit. In civil matters they may exercise 
the functions of jurisdiction exactly as they have been conferred upon them by the law of 
the state they represent, subject in every case to the legislative rules of the state to 
which they are accredited. 

Article 122. It appertains to the authority of diplomatic agents 

a) to enter upon and to improve the relations of friendship and courtesy between their 
own state and that to which they are accredited; 

b) to defend and make effective there the rights and interests of his state as well as the 
guarantees and rights of his compatriots. 

Article 123. States are responsible for the obligations of civil order contracted abroad by 
their diplomatic agents in the interest of the mission. 

Article 124. Diplomatic agents are obliged to respect and obey all the local laws com- 
patible with their immunities. In case of grave violation of these laws, the government of 
the state may require the immediate recall of the transgressor, whether it be the minister 
himself or any member of his family or of his suite. 


SECTION II.—IMMUNITIES OF DIPLOMATIC AGENTS 
Article 125. Diplomatic agents are inviolable. 
Article 126. The privilege of inviolability is extended 
a) to all classes of diplomatic agents; 
b) to all the personnel of the legation; 
c) to the private effects of the persons who enjoy them, and to the papers, archives 
and correspondence of the mission. 
Single Paragraph. Persons who are not a part of the official personnel, if they are nationals 
of the state to which the legation is accredited, will enjoy inviolability only within the edifice 
of the legation. 
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Article 127. States shall protect the persons of foreign missions against any violence what- 
ever in their territory, by measures especially vigorous, thus assuring to them full liberty in 
the exercise of their functions. 

Article 128. Inviolability may not be invoked in cases of lawful defense on the part of 
individuals against the persons of the mission, on account of risks to which they voluntarily 
or unnecessarily expose themselves, or on account of acts of such gravity that measures 
of precaution or of defense are taken on the part of the state. 

Single Paragraph. In this last case, meanwhile, the state will be bound, except in case of 
extreme or unavoidable necessity, to communicate the fact to the government of the accused, 
asking his punishment or recall, and, if necessary, to surround and watch his house so as to 
stop communications or inconvenient manifestations. 

Article 129. The members of the mission shall be inviolable also in the states which they 
cross in order to arrive at their post or to return to their country, and to the government of 
which they have made known their [diplomatic] character. 

Article 180. Public ministers, the official personnel of the mission and the members of 
their respective families living under the same roof, remain subject to the laws and jurisdic- 
tions of their domicile of origin, in every case in which those laws and jurisdictions are 
determined by domicile. 

Article 131. In relation to his own nationals, acts done personally by the minister or his 
representative, or in which he intervenes in his official character and in accordance with his 
own law, are valid, notwithstanding the local law, as if done in his own state. 

§1. There should be conformity with the local law, even if there is intervention by the 
minister or his representative, in his official character 
a) as to those acts which affect individuals alien to the state of the minister, or those 
who for any reason are subject to the territorial jurisdiction; 
b) as to those acts which, producing an effect in the state in which the mission is 
accredited, cannot validly be made abroad except under a different form. 
§2. The local law shall determine, even if done in the legation building, those acts in 
which the minister or his agents cannot intervene in his official character. 

Article 132. The residence of the minister is exempt from the obligation to give lodgings 
to military forces or contributions in lieu of this burden. 

Article 133. No agent of the public authority, administrative or judicial, is permitted, 
without express consent, to enter the residence of the minister in order to exercise there his 
duties, saving the right of the police to assist the victim of some crime which is being com- 
mitted, and in the execution of the following article. 

Article 134. The diplomatic agent is obliged to deliver to the competent local authority, 
who requests it, the person accused of or condemned {or a common crime who has taken 
refuge in the legation. In case of refusal, the authority has the right to surround the lega- 
tion until the foreign government orders its minister to yield to the requisition, and if this 
attempt is not successful, he shall be empowered to enter the building by force and seize the 
transgressor. 

Article 135. The persons enumerated in Article 130 are not obliged to pay 

a) direct personal taxes; 

b) taxes on movables; 

¢) war contributions; 

d) customs duties relative to the objects of his personal use. 

Single Paragraph. The internal law of each state shall establish the conditions under 
which the enjoyment of these exemptions shall be subordinated. 

Article 136. The persons referred to in Article 130 are exempt from all jurisdiction, civil 
or criminal, of the state to which they are accredited, not being subject, except in the case of 
Article 139, to process or suit except in the courts of their own state. 
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Single Paragraph. The case may be tried before the competent court of the capital of the 
state which the minister represents, saving to him the right of proving that his domicile is 
elsewhere. 

Article 187. The immunity from jurisdiction survives his diplomatic functions as to 
those acts to which they are related. In relation to other acts, however, it may not be 
invoked except while the functions last. 

Article 188. The persons of the mission who are nationals of the state in which it serves 
will not enjoy immunity from jurisdiction. 

Article 189. Immunity from jurisdiction may not be claimed 

a) in actions originating from obligations contracted by the agent in the practice of a 
profession exercised by him in the state concurrently with diplomatic functions, 
or referring to any industrial or commercial activity which is being, or has been, 
carried on in the territory of the state; 

b) in real actions, including possessory actions, relative to property, movables or im- 
movables situated in the territory, not relating to the residence of the minister, or 
dependent or accessory thereto; 

c) when the agent renounces immunity (Article 143); 

d) in actions resulting from his capacity as heir or legatee of a national, or in any suc- 
cession arising in the territory; 

e) in actions based on contracts entered into by him in a foreign state, if, by express 
provision, or by the nature of the action, its execution may be demanded there; 

f) in actions of indemnification resulting from a delict or quasi-delict which has been 
committed in the state. 

Article 140. Immunity from jurisdiction exists even in case of dangerous contravention to 
the public order, or to individuals, or of a crime against the security of the state, except that 
the state has the right to take measures of precaution and defense which it deems proper. 

Article 141. Persons who enjoy immunity from jurisdiction may refuse to appear as 
witnesses before the courts of the country. Nevertheless, if a deposition be requested 
through diplomatic channels it should be given in the building of the legation to the au- 
thority designated for the purpose. 

Article 142. The diplomatic agent may not renounce immunity from criminal jurisdiction. 

Article 148. The diplomatic agent is allowed to renounce exemption from civil jurisdic- 
tion, if he is so authorized by his government. 

§1. The authorization always presumes that the agent, expressly or tacitly, admits the 

competence of local justice. 

§2. In every case, no act of execution may be undertaken against the person of the 

agent or upon the things necessary to the carrying on of his functions. 

Article 144. The public minister may renounce immunity as regards the persons of his 
family, both as to criminal and civil jurisdiction. 

Article 145. The diplomatic agent enters upon the enjoyment of his immunities from 
the moment he passes the frontier of the state in which he is to serve. and of making known 
his character. 

Article 146. The immunities of diplomatic agents continue during the time that the 
mission may be suspended, and, even after it is terminated, for a time sufficient for the min- 
ister to withdraw with the legation. 

Article 147. In case of the death of the minister, his family and the personnel of the serv- 
ice will continue to enjoy the immunities for a reasonable time in order that they may leave 
the state. 


Section III.—SuUSPENSION AND END OF A DIPLOMATIC MISSION 


Article 148. A diplomatic mission is suspended 
a) in case of the deposition of the president of the state represented by the minister, 
until the latter be confirmed or substituted in his post; 
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b) for personal reasons, when the diplomatic agent is actually impeded in the execution 
of his mission; 

c) because of renunciation, from the moment in which it is accepted. 

Article 149. A diplomatic mission is ended 

a) with the expiration of the term which has been fixed; 

b) by the termination of the negotiation, if the mission is special, or when the impossi- 
bility of concluding it becomes manifest; 

c) when the minister is recalled by his government, or dismissed by the other because of 
some crime which he has committed against it, or as a result of a grave breach 
between the two states; 

d) because of the express renunciation of the minister officially set forth by his govern- 
ment and notified to the other state; 

e) because of a declaration of war between the two states. 

Article 150. In case of the resignation or renunciation, the minister shall present to the 
government to which he is accredited his letters of recall and demand his passports, which 
shall not be denied him. In case of a grave conflict between the two states, the agent taking 
the initiative of abandoning his post should merely ask for his passports. 


APPENDIX 5 
PROJECT OF AMERICAN INSTITUTE OF INTERNATIONAL LAW, 1925! 
PROJECT NO. 22.—DIPLOMATIC AGENTS 

Wuereas: 1. The matter of the rights and duties of diplomatic agents is an important 
one in the life of nations; 

2. This matter should be regulated in accordance with the new conditions of political, 
economic, and international life of the nations; 

The American Republics have decided to conclude the following convention: 

Article 1. The American Republics, desiring to maintain close coéperation between them, 


engage reciprocally to receive their official representatives or diplomatic agents. 


Section I.—Heaps or Mission 

Article 2. Diplomatic representatives are classed as ordinary and extraordinary. 

Those permanently representing the government of one of the republics in its relations 
with the government of another are ordinary. 

Those intrusted by their governments with a special mission to another government, or 
accredited to represent them in international conferences or congresses, are extraordinary. 

Article 3. The diplomatic agents of the American Republics do not in any case represent 
the head of the nation. They represent only their government and should be accredited to a 
legally recognized government. In federal nations the central government alone can ap- 
point diplomatic agents. 

Article 4. All diplomatic agents possess the same official character and the same preroga- 
tives and immunities. There are no differences between them except those of rank or 
etiquette. 

Rank is conferred by the government which the agent represents, in accord with the 
government to which he is accredited. 

Etiquette depends upon diplomatic usages in general and the laws and regulations of the 
country to which the agent is accredited. 


1 Codification of American International Law: Projects of Conventions prepared at the re- 
quest on January 2, 1924, of the Governing Board of the Pan American Union for the con- 
sideration of the International Commission of Jurists, and submitted by the American Institute 
of International Law to the Governing Board of the Pan American Union, March 2, 19265. 
Pan American Union: Washington, D.C., 1925; also in 20 American Journal of International 
Law, Supplement, Special Number (1926), 350-355. 
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Article 5. In addition to the functions indicated in their powers, ordinary agents possess 
the authority conferred upon them by the laws or decrees of their respective countries. 
They should exercise their authority without coming into conflict with the laws of the 
country to which they are accredited. 

Article 6. Governments may accredit only one ordinary representative to each of the 
other governments, but they may appoint several extraordinary representatives. 

Article 7. In principle the ordinary diplomatic agent may represent only one nation be- 
fore another government. However, several nations may agree to be represented by the 
same agent. An ordinary diplomatic agent may be accredited by the same nation to various 
governments. 

Article 8. A diplomatic agent, duly authorized by his government, may at the request of 
another, and with the authorization of the local government, undertake in the country where 
he is accredited the temporary or incidental protection of the interests of the said nation 
which is not represented there by an ordinary agent. 

Article 9. A national of the country in which his functions are to be exercised can not be 
appointed a diplomatic agent without the consent of his government. 

Article 10. No nation may appoint an ordinary diplomatic representative to another 
nation without having previously obtained the approval of the latter. 

The nation which lets it be known that the person proposed is not acceptable to it is not 
obliged to state reasons therefor. 

Article 11. Extraordinary diplomatic agents are accredited in the same manner as 
ordinary agents and have the same prerogatives and immunities. 


Section II.—Tue Personne or LEGATIONS 


Article 12. Each legation shall have the personnel determined by its government. 
Article 13. When the diplomatic agent is absent from the place where he exercises his 
functions, or is unable to fill them, the person designated for the purpose by his government 


shall take his place as chargé d’affaires ad interim. 


Section AGENTS 


Article 14. Agents appointed by a government to carry out, alone or together with others 
a special mission within or outside of the country, such as defense of the country before an 
arbiter, delimitation of boundaries, investigations, mixed commissions, and claims, as well 
as arbitrators appointed to settle a dispute, shall enjoy in the country where those functions 
are exercised, and throughout their duration, the same diplomatic immunities and preroga- 
tives as ordinary agents. 

Article 15. ‘The members of permanent international tribunals created by international 
agreement shall have, in all the American Republics, the immunities and prerogatives en- 
joyed by the diplomatic agents. 

It shall be the same with international functionaries—that is, those appointed by the Pan 
American Union or by other associations of nations to exercise the functions confided to 
them. 

Those functionaries shall enjoy personal inviolability, even when they exercise their func- 
tions in their own country. 

Section IV.—Dottses or Dietomatic AGENTS 


Article 16. Foreign diplomatic agents may not interfere in the internal or external 
political life of the nation where they discharge their functions. 

Article 17. Diplomatic agents, in their official communications, should address them- 
selves directly to the Minister of Foreign Affairs of the country to which they are accredited, 
and it is through him also that they shall address the other authorities of the country. 

Article 18. Neither the diplomatic agent of a republic nor the Minister of Foreign Af- 
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fairs of the country to which he is accredited may publish the official correspondence ex- 
changed between them without their reciprocal consent. 

Governments may, however, publish the official correspondence with their own diplomatic 
agents when they consider it advisable. 


Section V.—IMMUNITIES AND PREROGATIVES OF AGENTS 


Article 19. Diplomatic agents shall enjoy inviolability as to their person, their residence, 
both private and official, and their property. 

Article 20. Nations should accord the diplomatic agents accredited to them every facility 
for the exercise of their functions. They should especially see to it that the latter are able 
to communicate freely with their respective governments. 

Moreover, they should protect them by establishing in their laws special sanctions with 
regard to offenses, injuries, or violence committed against them. 

Article 21. No public judicial or administrative officer of the country to which the agent 
is accredited may enter the domicile of the latter, or the legation, without the consent of the 
said agent. 

The diplomatic archives are inviolable. 

Article 22. The diplomatic agent is obliged to surrender to the competent local authority 
any individual pursued for crime or misdemeanor under the law of the country to which he is 
accredited, who may have taken refuge in the house occupied by the agent or in that of the 
legation. Should the agent refuse to surrender him, the local authority has the right to 
guard the house of the agent or of the legation until the government of the agent decides 
upon the attitude which he will take. 

Article 23. The private residence of the agent and that of the legation shall not enjoy the 
so-called privilege of exterritoriality. 

However, legal acts executed in the places mentioned by diplomatic agents in the exercise 
of their functions shall be subject, as to form, to the legislative provisions of the country 
which they represent. 


Article 24. Diplomatic agents shall be exempt in the country where they are accredited: 


1. From all personal taxes, either national or local. 

2. From all land taxes on the legation building. 

3. From custom duties on objects destined for their personal use or that of their family, 
up to a sum determined by the government of the country to which they are ac- 
credited. 


Article 25. Diplomatic agents shall be exempt from the civil or criminal jurisdiction of 
the nation to which they are accredited. They can not be prosecuted in civil or criminal 
matters except in the courts of their own countries. 

Article 26. When a diplomatic agent has ceased to exercise his functions, for any reason 
whatsoever, the exemption from local jurisdiction continues with respect to legal actions 
relating to the exercise of his functions. 

Article 27. A diplomatic agent shall not be exempt from local jurisdiction even during 
the exercise of his functions: 

1. For real actions, including possessory actions, relative to immovable property 
situated in the territory where the agent is accredited, and which is neither the 
house he occupies nor that of the legation. 

2. For actions connected with his capacity as heir or legatee of an estate settled on the 
territory of the country to which the diplomatic agent is accredited. 

3. For actions resulting from contracts executed by the diplomatic agent which do not 
refer to the seat or furnishings of the legation, if it has been expressly stipulated 
that the obligation must be fulfilled in the country where the agent is accredited. 

4. In case of waiver of diplomatic immunity, which, however, can not occur without the 
consent of the government which the agent represents. 


APPENDIX 6 171 


Article 28. The diplomatic agent may refuse to appear as a witness before the courts of 
the country to which he is accredited. 

In case the evidence should be necessary, it should be requested in writing and through the 
diplomatic channel. 

Article 29. The inviolability of the diplomatic agent and his exemption from local juris- 
diction shall begin from the moment he crosses the frontier of the nation where he is to exer- 
cise his functions; they shall terminate the moment he leaves the said territory. 

The diplomatic agent who, in going to take possession of his post or in returning therefrom, 
crosses the territory of an American Republic or is accidentally there during the exercise of 
his functions shall enjoy in that territory the personal immunity and immunity from 
jurisdiction referred to in the preceding articles. 

Article 30. The inviolability of diplomatic agents, the exemption from taxes and jurisdic- 
tion, as well as the other immunities which they enjoy and to which the preceding articles 
relate, also extend to all those who form part of the official personnel of the diplomatic mis- 
sion, and to the members of their families who live with them. The exemption from local 
jurisdiction extends likewise to their servants; but if the latter belong to the country where 
the mission resides, they shall not enjoy such privilege except when they are in the legation 
building. 

Article 31. In case of death of the diplomatic agent his family shall retain diplomatic 
inviolability and immunity for a reasonable period, which shall be fixed by the government 
to which the agent is accredited. 


Section VI.—TERMINATION OF THE DipLomaTic MIssIon 
Article 32. The mission of the diplomatic agent shall terminate— 
. At the expiration of the period fixed for the accomplishment of the mission. 
. By the conclusion or solution of the matter if the mission may have been created for a 
particular question. 
. By official notification given by the government of the agent to the government to 


which he is accredited of the termination of his functions. 

. By the delivery of passports to the agent by the government to which he is accredited. 

. By the request for his passports addressed by the agent to the government to which 
he is accredited. 

. By declaration of war between the nation to which the agent belongs and that to 
which he is accredited. 

In this last three cases a reasonable period shall be allowed the agent and his family in 
which to quit the territory of the country. 

It shall be, moreover, a duty of the government to which the agent is accredited to see that 
during that time he and his family, as well as the official personnel of the legation, are not 
disturbed or harmed as to their persons or property. 

The death or resignation of the head of the nation to which the agent belongs, or to which 
he is accredited, or a change of government or of political régime of said countries, shall not 
in itself terminate the mission of the diplomatic agent. 


APPENDIX 6 
PROJECT OF THE INTERNATIONAL COMMISSION OF AMERICAN 
JURISTS, 1927! 
PROJECT NO. VII.—DIPLOMATIC AGENTS 
Article 1. States have the right of being represented, one before the other, through 
diplomatic agents. 


1Comisién Internacional de Jurisconsultos Americanos, Reunién de 1927, IV. Rio de 
Janeiro, 1927. 22 American Journal of International Law, Supplement, Special Number 
(1928), pp. 249-524. 
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Section I.—Cuierfs oF Missions 


Article 2. Diplomatic agents are classed as ordinary and extraordinary. 

Those who permanently represent the Government of one State before that of another are 
ordinary. 

Those intrusted with a special mission or those who are accredited to represent the Govern- 
ment in international conferences or congresses are extraordinary. 

Article 3. Diplomatic agents do not in any case represent the person of the chief of State, 
but only their Government, and they must be accredited to a recognized Government. In 
federal States the central Government only can appoint and receive diplomatic agents. 

Article 4. Except as concerns precedence and etiquette, diplomatic agents, whatever 
their rank, have the same rights, prerogatives, and immunities. Rank is conferred by the 
government which the agent represents, in agreement with the government to which he is 
accredited. 

Etiquette depends upon diplomatic usages in general as well as upon the laws and regula- 
tions of the country to which the agent is accredited. 

Article 5. In addition to the functions indicated in their credentials ordinary agents 
possess the authority which the laws and decrees of the respective countries confer upon 
them. They shall exercise their authority without coming into conflict with the laws of the 
country to which they are accredited. 

Article 6. Governments can not accredit more than one ordinary representative to each 
of the other governments; but they may appoint various extraordinary agents. 

Article 7. It is legitimate for each State to be represented by a single representative to 
more than one Government. 

Different States may be represented before another by a single diplomatic agent. 

Article8. A diplomatic agent, duly authorized by his Government, may, with the consent 
of the local government, and upon the request of a State not represented by an ordinary 
agent before the latter Government undertake the temporary or incidental protection of the 
interests of the said state. 

Article 9. States are free in the selection of their diplomatic agents; but they shall not 
invest with such functions the nationals of a State in which the mission must function. 

Article 10. No State may accredit its agents to other States with previous request and 
approval. 

A State may decline to receive an agent from another or, having accepted him, may 
request his recall. In such cases the State is not obliged to state the reasons for its de- 
cision, unless the recall of an agent intrusted exclusively with a temporary mission is in- 
volved or unless the State to which the agent belongs has the right to complain when it 
assumes a systematic and hostile character. 

Article 11. Extraordinary diplomatic agents are accredited in the same manner as or- 
dinary ones and enjoy the same prerogatives and immunities. 


Section II.—PERsoNNEL OF LEGATIONS 
Article 12. Each legation shall have the personnel determined by its Government. 
Article 13. When the diplomatic agent is absent from the place where he exercises his 
functions or finds it impossible to discharge them, the person designated for that purpose by 
his government will substitute for him, as chargé d’affaires ad interim. 


Section AGENtTs 
Article 14. Agents appointed, alone or with others, for a special mission in the interior or 
outside of the country, as, for example, the defense of the country before an arbiter, the de- 
limitation of boundaries, investigations, mixed commissions and claims commissions, and 
also as arbiters appointed to settle a controversy, shall enjoy, in the country where their 
functions are exercised and throughout their duration, the same diplomatic immunities and 
prerogatives as ordinary agents. 
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Article 15. The members of organizations considered as persons in international law, 
those of permanent tribunals of international justice or of arbitration, also those of commis- 
sions of investigation created by international agreement, shall enjoy the immunities and 
prerogatives enjoyed by diplomatic agents. International officials shall enjoy the same 
privilege, even when exercising their functions in their own country; that is to say, those 
appointed by the Pan American Union or by other associations of States. 


Srecrion or Dietomatic AGENTS 


Article 16. Foreign diplomatic officials may not interfere in the domestic or foreign 
political life of the state in which they exercise their functions. 

Article 17. Diplomatic agents shall, in their official communications, address_themselves 
to the minister of foreign affairs of the country to which they are accredited. Communica- 
tions to the remaining authorities shall be made through the said minister [when the situation 
does not require otherwise]. 

Article 18. Neither the foreign diplomatic agent, nor the minister of foreign relations of 
the Government to which he is accredited may publish, without mutual consent, the official 
correspondence exchanged between them, as long as the question is pending. 

Governments may, nevertheless, publish, when they consider it proper, the official cor- 
respondence with their own representatives. 


SecTion V.—IMMUNITIES AND PREROGATIVES OF DIPLOMATIC AGENTS 


Article 19. Diplomatic officers shall be inviolate [inviolable] as to their person, their resi- 
dence, private or official, and their property. This inviolability covers: 

(a) All classes of diplomatic agents; 

(b) The entire official personnel of the diplomatic mission, excluding nationals of the 

country to which accredited; 

(ec) The members of his own family living under the same roof; 

(d) The papers, archives, and correspondence of the mission. 

Article 20. States must extend to the diplomatic agents accredited to them every facility 
for the exercise of their functions. They shail especially see to it that they are able to 
communicate freely with their Governments. 

Article 21. No judicial or administrative officer of the state to which the agent is ac- 
credited may enter the domicile of the latter, or of the legation, without the agent’s consent. 

Article 22. The diplomatic agent is obliged to deliver to the competent local authority, 
who requests it, any person accused or condemned for ordinary offenses who may have 
taken refuge in the legation. 

Article 23. The private residence of the agent, as well as the seat of the legation, shall not 
enjoy the privilege of extraterritoriality. 

Article 24. Diplomatic agents shall be exempt in the State to which they are accredited: 

1. From all personal taxes, either national or local; 

2. From all land taxes on the building of the Legation, when it belongs to the respective 
Government; 

3. From customs duties on articles destined for their personal use or for that of their 
family up to a sum fixed by the Government of the State to which they are 
accredited. 

Article 25. Diplomatic agents shall be exempt from all jurisdiction, civil or criminal, of the 
State to which they are accredited; not being susceptible, except in the cases mentioned in 
Article 27, of prosecution or sued except in the courts of their own country. 

The case may be tried before the competent court in the capital of the State which the 
agent represents, saving to him the right to prove that his domicile is elsewhere. 

Article 26. The immunity from jurisdiction with respect to diplomatic functions survives 
these functions; in respect to others, however, it may not be invoked except during his 
functions. 
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Article 27. Immunity from jurisdiction shall not be admitted: 

(a) In actions originating from obligations contracted by the agent in the practice of a 
profession engaged in by him in the state to which he has been accredited, con- 
current with diplomatic functions, or referring to any industrial or commercial 
activity which is being carried on, or has been carried on in the territory of the 
State; 

(b) In real actions, including possessory actions, relative to property, real or movable, 
situated in the territory, not relating to the residence of the agent, or of the 
legation, or dependent or accessory thereto; 

(ec) When the agent, duly authorized by his Government, waives his immunity; 

(d) In actions resulting from his character as an heir or legatee of a national, or in an 
estate settled in the territory; 

(e) In actions resulting from contracts entered into by him in the foreign State and not 
referring to the building and furnishings of the legation if, by express provisions 
or by the nature of the transaction, its execution may be demanded there; 

(f) In actions for indemnity resulting from an offense or a quasi offense which he may 
have committed in the State. 

Article 28. Persons who enjoy immunity from jurisdiction may refuse to appear as wit- 
nesses before the territorial courts. Nevertheless, if the statement should be requested 
through diplomatic channels he shall, in accordance with local legislation, give it in the 
building of the legation or send it in writing to the authority designated for this purpose. 

Article 29. The diplomatic agent enters upon the enjoyment of his immunity from the 
moment that he passes the frontier of the state where he is going to serve and makes known 
his position. 

The immunities shall continue during the period that the mission may be suspended and, 
even after it shall be terminated, for the time necessary for the agent to be able to withdraw 
with the legation. 


Article 30. The members of the mission shall be inviolate [inviolable], also in the States 
which they cross to arrive at their post or to return to their own country, or in a State where 
they may casually be during the exercise of their functions and to whose government they 
have made known their position. 

Article 31. In case of the death of the diplomatic agent, his family shall continue to enjoy 
the immunities for a reasonable term until it may leave the state. 


Section VI.—TERMINATION OF THE MIssIon 


Article 32. The mission of the diplomatic agent ends: 

1. By the official notification of the Government of the agent to the other Government 
that his functions have ended; 

2. By the expiration of the period fixed for the completion of the mission; 

3. By the solution of the matter, if the mission may have been created for a particular 
question; 

4. By the delivery of passports to the agent by the Government to which he has been 
accredited ; 

5. By the request for passports addressed to the Government of [by] the agent. 

In the cases above mentioned a reasonable period shall be given the agent, the official 
personnel of the Legation and their respective families to quit the territory of the state. It 
shall moreover be the duty of the Government to which the agent was accredited to see that 
during this time none of them is molested or prejudiced in his person or his property. 

The death or resignation of the head of the State, also the change of government or politi- 
cal régime of either of the two countries shall not terminate the mission of the diplomatic 


agent. 
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APPENDIX 7 


CONVENTION ON DIPLOMATIC OFFICERS, ADOPTED AT HAVANA, FEBRUARY 
20, 19281 


The Governments of the Republics represented at the Sixth International Conference 
of American States, held in the city of Habana, Republic of Cuba, the year 1928, being aware 
that one of the most important matters in the field of international relations is that pertaining 
to the rights and duties of diplomatic officers, which should be regulated in accordance with 
the conditions of economic, political and international life of nations; 

Realizing the desirability that such regulation be effected pursuant to the new trends on 
the matter; 

Recognizing that diplomatic officers do not in any case represent the person of the chief 
of State but only their Governments and that they must be accredited to a recognized 
Government, and acknowledging the fact that diplomatic officers represent their respective 
States and should not claim immunities which are not essential to the discharge of their 
official duties, and acknowledging also that it would seem desirable that either the officer 
himself or the State represented by him renounce diplomatic immunity whenever touching 
upon a civil action entirely alien to the fulfillment of his mission; 

There being no possibility, nevertheless, at the present moment, of agreeing to general 
stipulations which although formulating a well-defined trend in international relations 
sometimes conflict with the established practices of various States in a contrary sense; 

Therefore and until a more complete regulation of the rights and duties of diplomatic 
officers can be formulated; 

Have decided to conclude a Convention incorporating the principles generally accepted 
by all nations, and have designated the following Plenipotentiaries: (Here follows the list of 
Plenipotentiaries) 

Who, after having deposited their full powers, found to be in good and due form, have 
agreed on the following provisions: 


GENERAL PROVISION 
Article 1. States have the right of being represented before each other through diplomatic 
officers. 


Section I.—Curers or MIssIon 

Article 2. Diplomatic officers are classed as ordinary and extraordinary. 

Those who permanently represent the Government of one State before that of another 
are ordinary. 

Those entrusted with a special mission or those who are accredited to represent the 
Government in international conferences and congresses or other international bodies are 
extraordinary. 

Article 3. Except as concerns precedence and etiquette, diplomatic officers, whatever 
their category, have the same rights, prerogatives and immunities. 

Etiquette depends upon diplomatic usages in general as well as upon the laws and regula- 
tions of the country to which the officers are accredited. 

Article 4. In addition to the functions indicated in their credentials, ordinary officers 
possess the attributes which the laws and decrees of the respective countries may confer 
upon them. They should exercise their attributes without coming into conflict with the 
laws of the country to which they are accredited. 


1English text from Sixth International Conference of American States: Final Act 
(Habana, 1928), pp. 142-150. On July 1, 1931 ratifications of this convention had been 


deposited by Brazil, Mexico, Nicaragua and Panama. 
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Article 5. Every State may entrust its representation before one or more governments 
to a single diplomatic officer. 

Several States may entrust their representation before another to a single diplomatic 
officer. 

Article 6. Diplomatic officers, duly authorized by their governments, may, with the 
consent of the local government, and upon the request of a State not represented by an 
ordinary officer before the latter Government, undertake the temporary or accidental 
protection of the interests of the said State. 

Article 7. States are free in the selection of their diplomatic officers; but they may not 
invest with such functions the nationals of a State in which the mission must function, 
without its consent. 

Article 8. No State may accredit its diplomatic officers to other States without previous 
agreement with the latter. 

States may decline to receive an officer from another or, having already accepted him, may 
request his recall, without being obliged to state the reasons for such a decision. 

Article 9. Extraordinary diplomatic officers enjoy the same prerogatives and immunities 
as ordinary ones. 


Section [].—PrRsONNEL OF MIssIONS 
Article 10. Each mission shall have the personnel determined by its Government. 
Article 11. When diplomatic officers are absent from the place where they exercise their 
functions or find it impossible to discharge them, they shall be substituted for temporarily by 
persons designated for that purpose by their Government. 


Section or DipLomMatic OFFICERS 


Article 12. Foreign diplomatic officers may not participate in the domestic or foreign 
politics of the State in which they may exercise their functions. 

Article 13. Diplomatic officers shall, in their official communications, address themselves 
to the Minister of Foreign Relations or Secretary of State of the country to which they are 
accredited. Communications to other authorities shall also be made through the said Min- 
ister or Secretary. 


Section [V.—ImmvnlrTigs AND PREROGATIVES OF DIPLOMATIC OFFICERS 
Article 14. Diplomatic officers shall be inviolate as to their persons, their residence, 
private or official, and their property. This inviolability covers: 
a) All classes of diplomatic officers; 
b) The entire official personnel of the diplomatic mission; 
c) The members of the respective families living under the same roof; 
d) The papers, archives and correspondence of the mission. 

Article 15. State should extend to diplomatic officers every facility for the exercise of their 
functions and especially to the end that they may freely communicate with their govern- 
ments. 

Article 16. No judicial or administrative functionary or official of the State to which the 
diplomatic officer is accredited may enter the domicile of the latter, or of the mission, without 
his consent. 

Article 17. Diplomatic officers are obliged to deliver to the competent local authority 
that requests it any person accused or condemned for ordinary crimes, who may have taken 
refuge in the mission. 

Article 18. Diplomatic officers shall be exempt in the State to which they are accredited: 

1. From all personal taxes, either national or local; 

2. From all land taxes on the building of the mission, when it belongs to the respective 
government; 

3. From customs duties on articles intended for the official use of the mission, or for the 
personal use of the diplomatic officer or of his family. 
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Article 19. Diplomatic officers are exempt from all civil or criminal jurisdiction of the 
State to which they are accredited; they may not, except in the case when duly authorized 
by their government, waive immunity, be prosecuted or tried unless it be by the courts of 
their own country. 

Article 20. The immunity from jurisdiction survives the tenure of office of diplomatic 
officers insofar as regards actions pertaining thereto; it may not, however, be invoked in 
respect to other actions except while discharging their diplomatic functions. 

Article 21. Persons enjoying immunity from jurisdiction may refuse to appear as wit- 
nesses before the territorial courts. 

Article 22. Diplomatic officers enter upon the enjoyment of their immunity from the 
moment they pass the frontier of the State where they are going to serve and make known 
their position. 

The immunities shall continue during the period that the mission may be suspended, and, 
even after it shall be terminated, for the time necessary for the officer to be able to withdraw 
with the mission. 

Article 23. Persons belonging to the mission shall also enjoy the same immunities and 
prerogatives in the States which they cross to arrive at their post or to return to their own 
country, or in a State where they may casually be during the exercise of their functions and 
to whose Government they have made known their position. 

Article 24. In case of death of the diplomatic officer, his family shall continue to enjoy 
the immunities for a reasonable term, until they may leave the State. 


Section V.—TERMINATION OF THE DipLomaTic Mission 


Article 25. The mission of the diplomatic officer ends: 

1. By the official notification of the officer’s Government to the other Government 
that the officer has terminated his functians; 

2. By the expiration of the period fixed for the completion of the mission; 

3. By the solution of the matter, if the mission had been created for a particular 
question ; 

4. By the delivery of passports to the officer by the Government to which he is accredited; 

5. By the request for his passports made by the diplomatic officer to the Government 
to which he is accredited. 

In the above mentioned cases, a reasonable period shall be given the diplomatic officer, the 
official personnel of the mission, and their respective families to quit the territory of the State; 
and it shall be the duty of the Government to which the officer was accredited to see that 
during this time none of them is molested nor injured in his persoa or property. 

Neither the death or resignation of the head of the State nor the change of government or 
political régime of either of the two countries shall terminate the mission of the diplomatic 
officers. 

Article 26. The present Convention does not affect obligations previously undertaken 
by the contracting parties through international agreements. 

Article 27. (Provides for ratification.) 


APPENDIX 8 
PHILLIMORE’S DRAFT CODE, 1926! 


1. Every State has a right to communicate with any other State by means of an agent 
or minister. This agent is said to be clothed with diplomatic functions and is described 
as a diplomatic agent or public minister. He receives a commission in writing from the 


1 Phillimore, Lord. ‘Proposed Codification of the Law Regarding the Representation of 
States.” International Law Association, Report of the Thirty-Fourth Conference, Session 
of Vienna, 1926, pp. 399 ff. 
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proper authority of his State addressed to the proper authority of the other State. This 
commission is often called his credentials or lettre de créance. 

2. A diplomatic agent may be accredited either for a particular purpose or generally for 
conveying and receiving communications on any matters which may arise between the two 
States. His stay in the State to which he is accredited may be temporary only, being lim- 
ited to the time necessary for discharging a particular purpose or particular purposes; or 
he may be a resident minister. 

3. Every State is bound to receive a diplomatic agent accredited for a particular purpose 
or purposes, but a State is not bound to receive a resident minister. Any State may object 
to the reception of a particular individual either as 2 temporary agent or as a permanent 
minister, but an unreasonable refusal will justify the accrediting State in breaking off ordi- 
nary diplomatic relations. It is not unreasonable to refuse to receive a person who is a 
subject of the receiving State. 

4. Diplomatic agents may have no particular rank, title or qualification; but those usu- 
ally employed fall into one or other of four categories: 

(1) Ambassadors. These have the highest rank, and when one is sent by a Sovereign, 
he is considered as his personal representative. 

(2) Envoys, ordinary or extraordinary. 

(3) Resident ministers, not having the rank of ambassadors, who are sometimes styled 
envoys extraordinary and ministers plenipotentiary. 

(4) Chargés d’affaires. 


Diplomatic agents sent by the Pope are called legates, nuncios, or internuncios. 

5. It is usual for States to be represented between themselves by ministers of equal rank. 
A State which sends an ambassador to another State expects to receive an ambassador from 
that State, and so with the other ranks. But this is a matter of comity and not of law. 

6. All forms of diplomatic agent or public minister enjoy equal rights and privileges and 
are subject to the same obligations. 

7. Every diplomatic agent has the powers which are expressed in his commission or cre- 
dentials, and which are communicated to the proper authority of the State which receives 
him. No secret instructions given by his own State can derogate from these powers. 

8. A diplomatic agent may be accredited to more than one State. 

9. A diplomatic agent has the right to hoist his national flag and to set up the 
national coat of arms upon his residence. 

10. A diplomatic agent is entitled, with his baggage, his family, and his suite and per- 
sonnel, to pass freely through the territories of a third State, if the State which sends him 
and the State which is to receive him are both at peace with the State of transit. But the 
State of transit may impose any reasonable conditions which do not interfere with the 
actual transit. 

11. If the State to which he is to be sent is at war with the proposed State of transit, the 
State of transit may refuse him permission to enter, and if he should enter without per- 
mission, may send him back. 

12. If the State which sends him is at war with the State of transit, he can be refused ad- 
mission, and if he enters, he may be interned till the conclusion of the war. 

13. If both the sending and the receiving State are at war with the State of transit, the 
diplomatic agent has no privileges and may be treated as an enemy. 

14. A diplomatic agent sent by a State which is at war to a neutral State and travelling 
on a neutral ship on the high seas, is not contraband. A ship cannot be captured because 
of his presence upon it; nor, whether it be captured or not, can he be seized or detained. 

15. If the Sovereign who accredits the diplomatic agent, should die, or there should be 
such a change in the executive power of the State which accredits him, as to revoke his com- 
mission, or if he be recalled, his privileges and the derivative privileges endure till he has 
had a reasonable time to prepare for his departure and during his journey to the frontier. 
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During this period he has the enjoyment of the rights and privileges and is subject to the 
obligations of a diplomatic agent. 

16. If war should arise between the State which sends the diplomatic agent and the 
State to which he is accredited, his privileges and derivative privileges endure till he has had 
a reasonable time to prepare for his departure and during his journey to the frontier, and 
he is entitled to passports for himself, family and suite with his and their baggage, and to 
have his journey to the frontier facilitated. During this period he has the enjoyment of 
the rights and privileges and is subject to the obligations of a diplomatic agent. He is 
entitled to seal up from inspection and to bring away with him all his papers, public as well as 
private. 

17. Ambassadors, envoys and resident ministers are accredited by commissions signed by 
the Sovereign or by the Chief of the Executive when the State is a republic, and addressed 
to the Sovereign of the State which is to receive him, or if that State be a republic to the 
Chief of the Executive. 

18. Chargés d’affaires are accredited by the Minister for Foreign Affairs to the Min- 
ister for Foreign Affairs. 

19. A diplomatic agent for all acts which are within the scope of his credentials repre- 
sents the State which has accredited him. Those obligations which are within the scope of 
his authority, and which he contracts, are deemed to be contracted by the State which he 
represents. But every such contract needs ratification by his State before it becomes 
effectual. 

20. A diplomatic agent has the right to complete freedom and independence in the dis- 
charge of his mission. His correspondence to and from the Government of his own State 
cannot be opened or inspected. He pays no customs duties for his ordinary baggage. He 
has a right to the free exercise of his own religion, and to have a chapel, and a priest or 
minister with any additional personnel necessary, for the celebration of divine service. 
He is exempt from personal taxes and forced loans and from any charges imposed on resident 
foreigners. 

21. A diplomatic agent cannot be subjected to personal arrest for debts as a private per- 
son would. Heis not obliged to appear personally in Court to be examined, to make a depo- 
sition, or to perform civil acts required by the code of procedure of the State to which he is 
accredited. 

22. A diplomatic agent cannot be served with process, and cannot be sued or be the 
subject of criminal proceedings in the Court of the country to which he is accredited. 

But if he makes himself a plaintiff, he subjects himself to all the incidents to which an 
ordinary plaintiff is subjected by the rules of the Court in which he sues, including if such 
be the law of the country, liability to counter-claims or claims in reconvention and to costs. 

23. A diplomatic agent cannot waive any of his privileges except with the consent of the 
Sovereign or of the Chief of the Executive of the State which accredits him. 

24. The house in which the diplomatic agent resides is inviolable, but he may not convert 
his house into an asylum for subjects of the State, whether permanent or temporary, whose 
delivery is required by the police or other public authority of the State. If he does so, he 
may be required to leave the country, and his house may be guarded so that the persons 
wanted do not escape, and if he tries to include them in his suite, they may be taken out of it. 

25. The official suite of a diplomatic agent is composed of the secretary of legation, coun- 
sellors, attachés, assistant secretaries, interpreters and couriers and other persons ejusdem 
generis. 

26. The authorities of the receiving State may require a list of the members of the suite, 
both official and personal, and notification from time to time of any changes in chat list. 
They may refuse to admit upon the list persons who are subjects of the receiving State. 

27. A diplomatic agent, his wife, family and suite, official and personal, are entitled to 
the fullest protection from any act of violence, and if any such act is committed, the State 
to which he is accredited must make satisfaction. 
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28. The wife and family of a diplomatic agent are entitled to the same privileges and 
immunities as he enjoys. The members of the official suite are also entitled to the same 
privileges and immunities; but inasmuch as their privileges exist for the sake of the diplo- 
matic agent, he may waive them. 

29. Members of the personal suite of the diplomatic agent and the personal suite of the 
official suite being nationals of the accrediting State enjoy the like privileges and immuni- 
ties which may in like manner be waived by the diplomatic agent. 

30. Members of the personal suite who are not nationals of the accrediting State have no 
privileges, but the authorities of the receiving State should as far as possible when taking 
any proceedings against them, or their goods, consider the convenience of the diplomatic 
agent. 

31. The residence of a diplomatic agent is deemed to be extraterritorial. It is consid- 
ered as forming part of the lands of a nation which sends the diplomatic agent. Children 
born in it are deemed to have been born subjects of the State which sends the agent, and to 
have their domicil of origin in that State. Marriages between nationals of that State can be 
celebrated in the residence according to the law of that State. 

32. Nevertheless, common law crimes committed within the limits of the residence by 
persons who have not diplomatic immunity can be tried and punished according to the law 
of the State which has received the diplomatic agent, as if the residence still remained 
part of the land of that State. And fugitives from justice who take refuge within the resi- 
dence must be delivered up on requisition to the authorities of the State. 

33. The residences of the diplomatic suite are to this extent extra-territorial; that the 
children born to members of the suite within those residences are considered to have been 
born nationals of the State which sends the diplomatic agent and to have their domicil of 
origin in that State. 

34. A diplomatic agent and the members of his suite, official and personal, have a duty to 
consider the welfare of the country to which they are sent. They must not engage in con- 
spiracies or actions against the Government and well-being of the State or infringe its laws 
and regulations, both general and local, or procure or assist in the infringement by others. 
They must not carry on illicit trade. 

35. If the diplomatic agent or any of the suite be possessed of immovables within the 
territory of the receiving State, he has no privilege in respect of them, and the succession on 
his death depends upon the law of the land, and not upon his domicil. 

36. If the diplomatic agent or any of his suite engage in trade, they are in respect of that 
engagement to be treated like ordinary persons, and have no privileges in respect of such 
matters. 

37. Should the diplomatic agent die, the temporary discharge of his functions devolves 
upon the principal members of his official suite, who will take charge of his papers and effects, 
but if there be no member of the official suite, the authorities of the receiving State must 
take temporary charge of his papers and effects. His body may be removed for purposes of 
burial to his own country, or may be buried as determined by the person who according to 
the law of his own country would be his legal personal representative. 

38. If a member of the suite should die, the diplomatic agent determines the mode and 
place of his burial, and provides for the custody of his effects. 

39. Succession to the movables of the diplomatic agent and of any person in his family or 
suite—official or personal—is regulated by the law of the domicil of the person dying, and 
not by the law of the country in which he dies. But there is an exception to this rule in the 
case of members of the suite who are natives of the receiving State. They do not take the 
domicil of the sending State. 
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STRUPP’S DRAFT CODE, 1926! 


Sect.—Principes FoNDAMENTAUX 
DES PERSONNES ET OBJETS JOUISSANT DE L’IMMUNITE: LE PRINCIPE. 


Article 

Jouissent d’immunité internationale: 

(a) Etat étranger; 

(b) le chef d’Etat étranger avec sa suite et sa famille demeurant avec lui; 

(c) les représentants internationaux énumérés dans les protocoles sur le rang des ministres 
publics étrangers de Vienne (1815) et d’Aix-la-Chapelle (1818) 

avec leur famille demeurant avec eux, et les membres du personnel officiel : avec leurs 
familles demeurant avec eux; 

(d) les envoyés délégués 4 un but déterminé; 

(e) les arbitres et les membres de commissions de conciliation et d’investigation, aux 
litiges internationaux; 

(f) les juges de la Cour permanente de justice internationale de la Haye; 

(g) les délégués des membres de la Société des Nations et de celle-ci méme; 

(h) des délégués 4 des conférences et 4 des congrés internationaux; 


(1) au fur et 4 mesure de conventions spéciales 
(1) les membres de délégations et de commissions internationales, 
(2) les consuls en général et en pays de capitulations. 


Article II 
Toute immunité étant une dérogation a l’indépendance de |’Etat, contre lequel elle est 
invoquée, doit étre interprétée restrictivement, ne comportant pas l’admission d’aucune 
analogie. 
II® Secr.—Les Immunirfs DRS PERSONNES ET OBJETS 
(A) L’IMMUNITE DE L’ETAT ETRANGER 


Article IIT 

L’immunité de l’Etat étranger comporte la défense de toute exercice de la puissance 
étatique étrangére avec les exceptions ci-aprés: 

1° soumission volontaire contractuelle, soit explicite, soit tacite, sous la législation ou la 
juridiction étrangére et spécialement pour tous les cas, od |’Etat agit non comme détenteur 
de la puissance publique, mais comme personne du droit privé, notamment, s’il se livre au 
commerce; 

2° pour tous les litiges relatifs 4 des immeublés sis dans un pays étranger; 

3° pour tous les litiges dirigés contre lui comme héritier ou légataire. 

Les Etats dépendants jouissent des mémes prérogatives, vis-A-vis d’autres Etats a |’ex- 
ception de l’Etat dont ils dépendent. 


(B) L’IMMUNITE DU CHEF D’ATAT ETRANGER 
Article IV 

L’immunité du chef d’Etat étranger s’applique & lui, 

aux membres de sa famille, s’ils se trouvent avec lui & 

’étranger, et 

& sa suite avec la méme réserve. 

1 Strupp, Karl, ‘“Reforme et codification du droit international. Projet d’une convention 
sur l’immunité en droit international,” International Law Association, Report of the Thirty- 
Fourth Conference, Session of Vienna (1926), pp. 426 ff. Also in Zeitschrift fiir Vélkerrecht 
(1926), Ergdnzungsheft. 
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En cas d’un chef collectif d’Etat, les dispositions sur l’immunité sont applicables 4 chaque 
membre de ce corps. 
Article V 

Cette immunité personnelle commence, en abstrait, par la prise de possession de ses 
fonctions officielles et cesse avec leur fin, étant la conséquence logique de sa position comme 
représentant d’un Etat indépendant. 

Elle dort aussi longtemps qu’il garde son incognito, c-A-d, que l’on ignore officiellement 
qu’il est chef d’Etat. 

Article VI 

L’immunité comporte: 

1° la défense de toute mesure de contrainte contre les personnes énumérées dans |’ Art. 
IV; 
2° la défense, pour les autorités de l’Etat de séjour, d’entreprendre des mesures quel- 
conques officielles dans l’habitation du chef d’Etat ou celle des personnes mentionnées 
4 l’Art. IV, sous les conditions y fixées. 

Article VII 

L’immunité du chef d’Etat cesse, outre au cas de |’Art. V, s’il s’agit 

(a) de biens immobiliers, situés 4 l’étranger, 

(b) d’actions dirigées contre lui en qualité d’héritier ou de légataire, 

(c) de reconnaissance volontaire de la juridiction territoriale, 

(d) s’il agit comme homme privé. 

Les mémes dispositions s’appliquent aux personnes privilégiées de l’Art. IV, en cohésion 
locale avec le chef d’Etat. 

Article VIII 


L’immunité cesse de plus 
(a) si le séjour dans le pays étranger est défendu, 
(b) en cas de guerre entre les Etats en question. 


Article 1X 
Les personnes énumérées 4 |’Art. IV restant soumis aux lois du pays de séjour, il y a vis- 
a-vis d’elles une légitime défense, conformément au droit de celui-la, ainsi que, le cas échéant, 
le droit de représailles vis-A-vis de leur Etat. 
Aux cas des Arts. IV ou VIII, des actions civiles ou criminelles peuvent étre intentées, 
toute prescription étant arrétée pendant la durée de |’état d’immunité. 


(c) L’IMMUNITE DES MINISTRBES PUBLICS 
Article X 


L’immunité des ministres publics, conséquence de leur position comme représentants de 
leur Etat et motivée de plus par la nécessité de faciliter aux envoyés étrangers l’accomplisse- 
ment de leur fonctions, se trouve circonscrite et limitée en méme temps par ce double but. 


Article XI 

Elle s’applique 

(a) au ministre lui-méme avec sa famille demeurant avec lui, 

(b) au personnel officiel, dont une liste doit étre rendue au ministre des affaires étrangéres 
du pays de résidence. Nulle personne, contenue dans cette liste, ne jouit des immunités 
énumérées 4 |’Art. XIII, 4 moins que le ministre indiqué n’ait pas consenti 4 lui conférer le 
traitement privilégié de l’Art. XIV. 

Article XII 

L’immunité commence 

(a) pour le chef de la mission avec le remis des lettres de créance; 

(b) pour chaque membre de sa famille le plus t6t au moment indiqué sub (a) et, le plus 
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tard, si le membre ne se trouve pas, en ce moment, au lieu de résidence du chef de la mission, 
dés le moment, ov il séjourne avec lui; 

(c) pour chaque membre du personnel officiel et sa famille: avec l’approbation de sa 
position privilégiée conformément a |’Art. XI (b). 

L’immunité cesse avec la fin de la position juridique du membre de la mission diplomatique 
dont il s’agit et qui a donné lieu a l’immunité. 


Article XIII 

L’immunité s’applique 4 toutes les choses nécessaires pour et en rapport avec la mission 
du diplomate, notamment 4 leurs effets personnels, |’hétel de légation et les appartements 
qu’ils habitent ailleurs. 

Article XIV 

L’immunité des personnes, énumérées & |’Art. XI, est conforme a celle du chef d’Etat, 
conformément aux Arts. VII et IX. 

Un diplomate étranger ne peut pas renoncer & ses prérogatives, méme en ce qui concerne 
un témoignage devant les tribunaux du pays de résidence, sans |’assentiment de son gouverne- 
ment, s’il est le chef de la mission, de celui-ci, s’il s’agit d’autres personnes faisant partie de 
la mission diplomatique. 

Article XV 


Il est défendu, faute de convention spéciale, de donner asile 4 des personnes poursuivies 
par les autorités du pays de résidence, pour des délits méme politiques. 

L’agent diplomatique a l’obligation de livrer a l’autorité locale compétente tout individu 
poursuivi d’aprés les lois du pays de résidence et qui se serait réfugié dans une sphére immune. 


Article XVI 


Tous les membres d’une mission diplomatique jouissent d’une liberté absolue quant a 
leurs communications soit officielles, soit privées. 


Article XVII 
Le’ chef de la mission étrangére peut exercer une juridiction volontaire vis-a-vis de res- 
sortissants de son Etat, mais les actes accomplis par lui ne sont valables dans ce dernier que 
s’'ils sont conformes aux lois de celui-ci. 


Article XVIII 
Dans des Etats tiers, les membres d’une mission diplomatique étrangére n’ont pas de 
prérogatives juridiques. 
Article XIX 
Les membres d’une mission diplomatique d’un gouvernement de fait ne jouissent des 
prérogatives diplomatiques qu’au fur et & mesure de conventions spéciales qui les leur 
concédent. 
(D) L’'IMMUNITE DES ENVOYEsS DELEGuUES A UN BUT DETERMINE 
Article XX 
Des envoyés spéciaux jouissent, avec le personnel officiel, qui les accompagne, des mémes 
prérogatives que les diplomates a titre permanent. 


(n) L’IMMUNITE£ DES ARBITRES ET DES MEMBRES DE COMMISSIONS INTERNATIONALES DE 
CONCILIATION DANS DES LITIGES INTERNATIONAUX 


Article XXI 


Les arbitres ou les membres de commissions internationales de conciliation dans des 
litiges internationaux ainsi que les greffiers et les autres personnes indispensables a l’accom- 
plissement de leurs taches, jouissent, dans les pays intéressés au litige et dans tous les pays od 
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ils ont 4 faire des investigations nécessaires, d’une immunité conforme a celle des membres 
d’une mission diplomatique. 

Cette immunité commence avec leur entrée en fonction et dure jusqu’a la proclamation 
de la sentence ou du rapport. 

Ils jouissent des mémes prérogatives dans le pays du siége du tribunal arbitral ou de la 
commission de conciliation, si l’Etat compétent a donné son assentiment & l’exercice de leurs 
fonctions officielles. 


(F) L’IMMUNITE DES JUGES DE LA COUR PERMANENTE DE JUSTICE INTERNATIONALE DE LA HAYE 


Article XX IT 


Jouissent de l’immunité de l’Art. X XI les membres et les greffiers de la Cour de Justice 
Internationale de la Haye. 


(@) L’IMMUNITE DES DELEGULS DES MEMBRES DE LA SOCIETE DES NATIONS BT DE CELLE-CI 


Article XXIII 


Jouissent de l’immunité diplomatique (Arts. X 4 XIV et XVI) les délégués des membres 
de la Société des Nations au siége de celle-ci ainsi qu’aux pays de membres de la Société des 
Nations, qu’ils franchissent, en s’y rendant. 

Les délégués de la Société des Nations jouissent dans les Etats vis-a-vis desquels ils exer- 
cent des fonctions officielles, la méme immunité que les délégués des membres mentionnés 4 
Valinéa Ie. Ils en jouissent aussi aux pays de membres de la Société des Nations qu’ils 
franchissent, en s’y rendant. 

Quant au personnel officiel de la Société des Nations et des délégués mentionnés a l’alinéa 
précédent, l’Art. XII chiffre (c) est applicable en ce sens que |’approbation y mentionnée 
est donnée pour le personnel de la Société des Nations par le conseil fédéral suisse, pour les 
autres par le ministre des affaires étrangéres compétent. 


(H) L’IMMUNITE DES DELEGUES AU CONFARENCES ET AUX CONGRES INTERNATIONAUX 
Article XXIV 
Les délégués représentés 4 des conférences et congrés internationaux jouissent, avec leur 
personnel officiel, de la méme immunité, durant l’exercice de leurs fonctions officielles, que 
les diplomates conformément aux Art. X 4 XIV et XVI, dans les pays ov la réunion a lieu. 
Quant aux pays qu’ils traversent, ils en jouissent seulement, si ceux-l4 prennent part eux- 
méme au congrés ou & la conférence en question. 


(L) L’IMMUNITh DE MEMBRES DE DELEGATIONS ET DE COMMISSIONS INTERNATIONALES 
Article XX VII 


Les membres de délégations et de commissions internationales ne jouissent d’une immunité 
qu’au fur et 4 mesure de conventions spéciales. 


Article XXX 


La position juridique de personnes privées, dans des pays de capitulation, se régle unique- 
ment d’aprés les traités spéciaux en vigueur entre les parties respectives. 
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DRAFT CODE OF THE JAPANESE BRANCH OF THE INTERNATIONAL LAW 
ASSOCIATION AND THE KOKUSAIHO GAKKWAI, 1926! 


VI.—Ru.uzs CoNcERNING THE PRIVILEGES AND IMMUNITIES OF Di1PLOMATIC AGENTS 


Article I 


In the country to which they are accredited diplomatic agents enjoy privileges and im- 
munities as follows:— 

1. Diplomatic agents are inviolable in person, property and possessions, except as regards 
immovables other than those employed in connection with the mission. 

It is understood, nevertheless, that the envoy’s privilege of personal inviolability cannot be 
invoked in case of acts performed in reasonable self-protection or self-defense. 

2. No public or private person in the country to which the diplomatic agent is accredited 
has any right to enter his official residence or office, except at the request of the agent or by 
his consent. 

3. Every diplomatic agent is exempt from the jurisdiction, civil and criminal, of the State 
to which he is accredited, except insofar as he has expressly renounced that privilege. 

4. No diplomatic agent can be required to give evidence in judicial or other proceedings 
except by his own consent. 

5. The correspondence of a diplomatic agent, whether emanating from, or addressed to 
him, is inviolable, as are also his couriers, and all bags and papers carried by them or under 
their control. 

6. Diplomatic agents are exempt from all direct taxes and imposts, except those levied in 
respect of immovables employed for private purposes. 

The exemption of diplomatic agents from customs duties and other indirect taxes, imposts 
and contributions, and from taxes and imposts in respect of immovables employed for private 
purposes shall be regulated by usage or by curtesy. 

The above exemptions do not include such taxes, imposts and contributions as are in the 
nature of charges for specific services rendered to the envoy and his staff. 

7. Diplomatic agents shall have the right of exercising religious worship at their official 
residence, provided that nothing offensive to local sentiment be publicly displayed. 


Article II 
The privileges and immunities of a diplomatic agent subsist during the whole time he 
remains in his official capacity in the country to which he is accredived, and for such further 
period as may be necessary for him to take his departure from the country. 


Article IIT 
Subject to any limitation existing in the form of usage, particular or general, the privileges 
and immunities of diplomatic agents extend to their families as well as to the official staff 
of the mission and to the families of its members. 
An employee of a diplomatic agent or of any member of the official staff of his mission 
may not be arrested by the authorities of the State to which he is accredited, except at the 
request or by the consent of the diplomatic agent. 


Article IV 


Diplomatic agents on special missions or State representatives sent to official conferences 
and congresses provided with due credentials shall, together with their respective staffs, 


1 “Draft Code of International Law Adopted by the Japanese Branch of the International 
Law Association, and the Kokusaiho Gakkwai (International Law Association of Japan).”’ 
International Law Association, Report of the Thirty-Fourth Conference, Session of Vienna 
(1926), pp. 380 ff. 
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enjoy the same privileges and immunities as ordinary diplomatic agents and their staffs in 
the country where, by the consent of or at the invitation of its government, they are exercis- 
ing their functions. 

Delegates to official conferences not provided with credentials and members of official 
international boards, commissions and tribunals and similar bodies shall, together with their 
respective staffs, enjoy such privileges and immunities of diplomatic agents as may be ex- 
tended to them by usage or agreement. 


APPENDIX 11 
RESOLUTION OF THE INSTITUTE OF INTERNATIONAL LAW, 1929! 


V.—ImMUNITES DIPLOMATIQUES 

L’ Institut de Droit International, 

Considérant que le Réglement de Cambridge de 1895 ne répond plus entiérement a l’évolu- 
tion récente du Droit International relatif 4 la matiére, 

Adopte les régles suivantes: 

Article Premier.—Les agents diplomatiques ont, dans |’intérét de leurs fonctions, droit 
aux immunités énumérées au présent réglement. 

Article 2. Sous réserve des distinctions établies par les articles suivants, 

ces immunités s’appliquent: 

1. Au chef de mission; 

2. Aux membres de la mission officiellement reconnus comme tels. 

Elles s’étendent: 

1. Aux membres de leurs familles vivant sous le méme toit; 

2. Aux personnes actuellement en service auprés du chef et des membres officiellement 
reconnus de la mission 4 condition qu’elles n’appartiennent pas 4 l’Etat auprés duquel la 
mission est accréditée. 

Article 3. La renonciation aux immunités appartient au Gouvernement au nom duquel 
la mission est exercée. Elle est constatée par la déclaration du chef de mission. 

Les personnes auxquelles les immunités s’étendent ne peuvent l’opposer dés que l’agent 
qui les leur communique y renonce pour elles. 

Article 4. Les immunités s’appliquent et s’étendent, pendant tout le temps que leur 
titulaire passe en qualité officielle dans le pays od la mission s’exerce. 

Elles dureront le temps nécessaire pour permettre 4 leur titulaire de gagner ou de quitter 
son poste, avec sa famille, les personnes 4 son service et ses effets. 

En cas de guerre le départ des agents diplomatiques s’effectue sous la protection des mémes 
immunités. 

Article 5. Les immunités s’exercent tant 4 l’aller qu’au retour dans les pays que l’agent 
diplomatique doit traverser, soit pour gagner ou quitter son poste, soit pour rentrer tempor- 
airement dans son pays d’origine. 

Article 6. Les immunités comprennent: 

1. L’inviolabilité personnelle; 

2. La franchise de l’hétel; 

3. L’immunité de juridiction; 

4. L’exemption d’impéts. 

Article 7. L’inviolabilité comprend, 4 l’égard des personnes énumérées l'article 2, 
l’interdiction de toute contrainte, arrestation, extradition ou expulsion. 

Article 8. L’hétel du chef de mission est inviolable, nul agent de l’autorité publique ne 
peut y pénétrer pour un acte de ses fonctions que du consentement du chef de mission; 
’hétel est exempt de toute réquisition. 


1 Annuaire del’ Institut de Droit International, Session de New-York (1929, II), pp. 307 ff. 
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Le chef de mission peut avoir dans son hétel une chapelle de son culte. 

L’inviolabilité de l’hétel s’étend 4 toute demeure ot réside méme momentanément, le chef 
de la mission. 

En aucun cas les équipages, les effets personnels, papiers, archives et correspondance du 
chef et des membres officiellement reconnus de la mission ne peuvent faire l’objet d’une 
perquisition ou d’une saisie. 

Article 9. Le chef de mission, les membres de la mission officiellement reconnus comme 
tels et les membres de leurs familles vivant sous le méme toit, ne perdent pas leur domicile 
antérieur. 

Article 10. Il n’est pas permis d’imposer aux enfants des agents diplomatiques, nés 4 
l’étranger au cours des fonctions de leurs parents, la nationalité que la loi locale leur attri- 
buerait jure soli, mais ils peuvent en réclamer le bénéfice. 

Article 11. Le chef et les membres officiellement reconnus de la mission sont exempts de 
toute juridiction territoriale ainsi que les personnes auxquelles l’immunité s’étend en vertu 
de l’article 2. 

Article 12. L’immunité de juridiction ne peut étre invoquée: 

1. En matiére d’actions réelles, y compris les actions possessoires, se rapportant 4 une 
chose, meuble ou immeuble, qui se trouve sur le territoire; 

2. En cas de demande reconventionnelle fondée, sur un méme rapport de droit et répond- 
ant & une action intentée par une personne jouissant de l’immunité diplomatique. 

Article 13. L’immunité de juridiction ne peut étre invoquée par l’agent diplomatique 
pour les actes concernant une activité professionnelle en dehors de ses fonctions. 

Article 14. En cas de crime ou de délit contre l’ordre, la sécurité publique ou la sireté 
de |’Etat, l’immunité de juridiction pénale subsiste, sans d’ailleurs qu’elle fasse obstacle aux 
mesures strictement nécessaires de protection ou de défense que pourrait étre amené a 
prendre le Gouvernement auprés duquel l’agent diplomatique est accrédité, ou celui du pays 
qu’il traverse; les autorités compétentes peuvent, notamment, cerner |’hétel, mais, hors le 
cas d’urgence extréme, aucune coercition directe ne peut étre exercée contre la personne. 

Les faits reprochés 4 l’agent incriminé devront étre aussitét portés 4 la connaissance de son 
Gouvernement pour que celui-ci prenne les mesures appropriées. 

Article 15. L’immunité de juridiction ne s’applique pas aux agents appartenant par leur 
nationalité au pays auprés du gouvernement duquel ils sont accrédités. 

Article 16. L’immunité de juridiction survit aux fonctions, mais seulement quant aux 
faits qui se rattachent A l’exercice de ces fonctions. 

Article 17. Les agents diplomatiques peuvent refuser de comparaftre comme témoins 
devant une juridiction territoriale, 4 condition, s’ils en sont requis par la voie diplomatique, 
de donner leur témoignage, dans I’hétel de la mission, 4 un magistrat du pays délégué prés 
d’eux a cet effet. 

Article 18. Le chef de la mission, le personnel officiellement reconnu comme tel, et les 
membres de leur famille vivant sous leur toit, sont exempts: 

1. de tous impéts directs et taxes analogues, exception faite de ceux qui les frapperaient 
en raison de leurs propriétés immobiliéres ou de leurs activités personnelles; 

2. Les droits de douane quant aux objets a leur usage particulier. 

Article 19. L’hétel de la mission est exempt de tous impéts et taxes, sauf le cas ov il ne 
serait la propriété, ni de l’agent, ni de l’Etat que celui-ci représente. 
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THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


SECTION I. USE OF TERMS 
ARTICLE 1.—USE OF TERMS 


As the terms are used in this convention: 

(a) A “consul” is a person entitled to exercise consular functions as an 
agent of a state in the territory of another state. 

(b) A “principal consul”’ is the consul in charge of the exercise of consular 
functions in a consular district. 

(c) A “consul of career’ is a consul who is a permanent official of the send- 
ing state and who is engaged in no business or profession in the territory of 
the receiving state other than that of consul. 

(d) “Consular functions” are functions such as those described in Article 
11 of this convention which a state may exercise through agents in the terri- 
tory of another state in the interest of its nationals, or of its commerce, or in 
connection with the administration of its laws. 

(e) A “consular office” is the room or rooms which a consul occupies in 
the exercise of consular functions. 

(f) A “consular district” is the area within which a consul is entitled to 
exercise consular functions. 

(g) A “‘sending state” is a state which appoints a person to exercise 
consular functions. 

(h) A “receiving state” is a state which admits a person to the exercise 
of consular functions within its territory. 

(i) A “national” of a state is a person who possesses the nationality of 
that state or to whom that state is entitled to extend its protection in the 


territory of another state. 
(j) A “vessel of any state” is any water or air craft to which that state is 


entitled to extend its protection on the high seas or in the territory of another 
state. 


SECTION II. ESTABLISHMENT OF CONSULAR STATUS 


ARTICLE 2.—DUTY TO PERMIT CONSULAR ACTIVITY 
A state shall permit any state with which it maintains diplomatic relations 
to have consuls at any port, city or place within its territory where any other 
State is permitted to have consuls. 


ARTICLE 3.—ACQUISITION OF CONSULAR STATUS 


A person becomes a consul through his appointment by a sending state 
to exercise consular functions and his admission to the exercise of such 
functions by the receiving state. 
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ARTICLE 4.—REQUEST FOR ADMISSION 


A sending state, when requesting another state to admit a person to the 
exercise of consular functions, shall communicate to that state satisfactory 
evidence of the appointment and shall indicate the character and grade of 
service to which such person has been appointed and the consular district 
to which he has been assigned. 


ARTICLE 5.—ADMISSION 


A state which has been requested to admit a person to the exercise of 
consular functions, admits such person by any indication of its consent to his 
exercise of consular functions. Such admission may be provisional. An 
exequatur issued to such person by the appropriate authority of the receiving 
state shall be conclusive evidence of his admission. A state may refuse to 
permit a person to exercise consular functions within its territory until it has 
issued to him an exequatur or other evidence of his admission. 


ARTICLE 6.—PRESUMPTION OF RECOGNITION 


(a) A sending state shall not be presumed to have recognized the 
authority in actual control of a territory as entitled to such control because it 
has appointed a person or has permitted a person previously appointed to 
exercise consular functions within such territory, nor because such person 
_ has applied to that authority for permission to exercise consular functions. 
(b) A state shall not be presumed to have recognized a government be- 
cause it has raised no objection to the exercise of consular functions within 
its territory by a person appointed for that purpose by such government. 


ARTICLE 7.—REFUSAL TO ADMIT 


Subject to the provisions of article 2 of this convention, a state may refuse 
to admit a person to the exercise of consular functions within its territory 
without assigning reasons for such refusal. 


ARTICLE 8.—WITHDRAWAL OF CONSENT 


A state may at any time withdraw its consent to a person’s exercise of 
consular functions within its territory. Except in urgent cases, a receiving 
state should not withdraw its consent without giving the sending state op- 
portunity to provide against the interruption of consular activities. 


ARTICLE 9.—AD INTERIM APPOINTMENTS 


In case of death, disability, or absence of a consul, a substitute authorized 
by the sending state may, upon notification to the receiving state, temporarily 
exercise consular functions. Such substitute shall enjoy consular privileges 
while exercising such functions. 
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ARTICLE 10.—TERMINATION OF CONSULAR STATUS 


A person ceases to be a consul upon: 

(a) Notification to the receiving state of the termination of his authority 
by the sending state; or 

(b) Termination of the consent of the receiving state; or 

(c) Extinction of the sending or the receiving state. 


SECTION III. DUTIES OF THE RECEIVING STATE WITH RESPECT 
TO CONSULAR FUNCTIONS 


ARTICLE 11.—CONSULAR FUNCTIONS 


A receiving state shall permit a consul to perform any act authorized by a 
treaty in force between the sending state and the receiving state or author- 
ized by local custom; and to exercise the following functions as agent of the 
sending state within the consular district, provided such exercise does not 
involve the use of compulsion by the sending state within the territory of the 
receiving state ; this enumeration shall not preclude the exercise by a consul 
of any other function conferred upon him by the sending state and not for- 
bidden by the law or the practice of the receiving state: 

(a) To authenticate copies and translations of official documents of the 
sending state; to authenticate copies and translations of official documents 
of the receiving state in so far as they concern the interests of the sending 
state, of its national, or of its vessel; to receive, authenticate the signatures 
of, keep in custody and authenticate copies of acts of nationals of the sending 
state, and acts of other persons concerning the interests of the sending state, 
of its national or of its vessel or concerning the interests of other persons in 
so far as their interests lie within the territory of the sending state; to serve 
legal documents, issued by authority of the sending state, relating to civil or 
commercial matters, upon nationals of that state; and to take and authenti- 
cate copies of protests, depositions and declarations made in the presence of 
the consul by a national of the sending state. 

(b) To issue passports to nationals of the sending state; to visa passports 
and to issue documents relating to entry into and travel within the territory 
of that state; and to visa invoices and certificates of origin of goods destined 
to the territory of that state. 

(c) To register nationals of the sending state and the births, deaths, and 
marriages of such nationals, and to issue certificates thereof, without, how- 
ever, releasing the interested persons from any duty imposed upon them by 
the local law. 

(d) To communicate with, to advise and to adjust differences between 
nationals of the sending state within the consular district; to visit such na- 
tionals especially when they are imprisoned or detained by authorities of 
the receiving state ; to assist such nationals in proceedings before or relations 
with such authorities; and to inquire into any incidents which have occurred 
within the consular district affecting the interests of such nationals. 
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(e) To inquire in regard to and to take measures for the preservation and 
protection of the estate within the consular district of a deceased national 
of the sending state; and if no other administration is provided by the local 
law to administer such estate subject to that law. 

(f) To take measures for the preservation and protection of the interests 
within the consular district of a national of the sending state who is absent, 
incompetent or a minor; to represent such national for the purpose of pro- 
tecting his interests, if he is not otherwise represented, in proceedings before 
the courts or other authorities of the receiving state; and in such case, to 
receive for remission to the person entitled thereto all moneys or property 
found by the appropriate authority to be due such person, subject to require- 
ments of the receiving state for safeguarding the rights of the interested 
persons. 

(g) To visit and inspect vessels of the sending state; to inspect, receive 
and keep in custody the papers of such vessels; to accompany the local au- 
thorities upon any visit to such vessels other than for ordinary customs or 
sanitary inspection; to take such measures as the sending state directs with 
respect to the property on such vessels of deceased seamen; to supervise the 
discharge or engagement of the master or seamen on such vessels; and to 
adjust matters pertaining to the internal order and discipline of such vessels 
including differences between members of the crew pertaining to wages and 
the execution of contracts related thereto, to the extent that the authorities 
of the receiving state do not exercise jurisdiction. 

(h) To take measures for the salvage of a vessel of the sending state and 
of its cargo, to assist in the salvage of cargo from any other vessel if such 
cargo is owned by a national of the sending state, and to initiate or partici- 
pate in proceedings for adjusting claims arising from losses suffered by a 
vessel of the sending state or from salvage in which a national of the sending 
state is interested. 

(i) To visit and inspect vessels of any state arriving within the consular 
district, destined for a port of the sending state, for the purpose of assuring 
compliance with the sanitary laws of such state. 

(j) To take measures for protecting a national, a vessel or any other 
interest of the sending state from injury as a result of conditions in or 
incidents occurring within the consular district. 

(k) To study conditions in and incidents occurring within the consular 
district and to report thereon to the sending state. 


ARTICLE 12.—COMMUNICATION WITH AUTHORITIES 
OF THE RECEIVING STATE 


A receiving state shall permit a consul to address the appropriate authori- 
ties within the consular district concerning matters within the scope of his 
consular functions. If the sending state has no diplomatic representative 
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accredited to the receiving state, the receiving state shall permit a principal 
consul to address directly the government of the receiving state. 


ARTICLE 13.—COMMUNICATION WITH AUTHORITIES 
OF THE SENDING STATE 

A receiving state shall permit a consul to communicate with the govern- 
ment of the sending state, with the diplomatic representatives and other 
consuls of the sending state in the territory of the receiving state, with ves- 
sels of the sending state, and with the consuls of other states in the consular 
district, by any available means including the employment of messengers 
provided with passports ad hoc, and shall permit the use of codes and cipher 
in such communications. 


ARTICLE 14.—NOTIFICATIONS TO CONSUL 


A receiving state shall promptly notify the nearest consul through its com- 
petent local authorities: 

(a) Of the death within its territory of a person known to be a national of 
the sending state, known to have died leaving property within the territory of 
the receiving state and not known to have any heirs or testamentary execu- 
tors within that territory ; 

.(b) Of the wreck known to have occurred upon its coast or within its 
territory of a vessel of the sending state; 

(c) Of the detention by authority of the receiving state of a vessel of the 
sending state. 


SECTION IV. DUTIES OF RECEIVING STATE WITH RESPECT TO 
THE CONSULAR OFFICE, PROPERTY AND PERSONNEL 


ARTICLE 15.—PROTECTION AND EXEMPTIONS OF CONSULS 


A receiving state shall accord to a consul within its territory: 

(a) Respect and protection adequate for the exercise of his consular 
functions ; 

(b) Subject to the condition of reciprocity, every exemption and immunity 
which it accords to any other consul of the same character and grade of 
service in the same place. 


ARTICLE 16.—-CONSULAR ARCHIVES 


A receiving state shall prevent the violation of consular archives by its 
agents of any character and it shall not require a consul to produce in court 
or elsewhere a document from such archives, or to testify as to their con- 
tents. The consul decides, subject to diplomatic recourse by the receiving 
State, whether a document is part of the archives. 


ARTICLE 17.—CONSULAR OFFICE 


A receiving state shall prevent the invasion of a consular office by its 
agents of any character, provided such office is used solely for consular pur- 
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poses; and shall furnish special protection to such office and the property 
used in connection therewith when necessary to defend them from attacks 
directed against them because of their official character. 


ARTICLE 18.—COAT OF ARMS AND FLAG 


A receiving state shall permit a consul to designate the consular office by 
giving conspicuous display to the coat of arms of his state, with an appropriate 
inscription; and to display the flag of his state over the consular office and 
over any vessel or vehicle employed in the exercise of consular functions, 
unless he is notified by the appropriate authorities of the receiving state of 
special circumstances rendering such display of the flag inexpedient. 


ARTICLE 19.—EXEMPTIONS IN REGARD TO PUBLIC CONSULAR PROPERTY 


A receiving state shall exempt a sending state from any tax or charge 
whether national or local upon an interest in movable or immovable prop- 
erty employed by the sending state in the exercise of consular functions, 
provided that such exemption need not extend to charges for special serv- 
ices or assessments for local improvements; and it shall exempt such inter- 
est of the sending state from any form of attachment or execution. 


ARTICLE 20.—ARREST 


A receiving state shall exempt a consul from arrest, except for a serious 
offense. In case of the arrest of a consul, the receiving state shall give 
prompt notice to the sending state. 


ARTICLE 21.—LOCAL JURISDICTION 


A receiving state shall exempt a person from liability and from ‘ts judicial 
and administrative jurisdiction for an act done by him while he was consul 
in the performance of consular functions which he was entitled to exercise; 
the receiving state decides, subject to diplomatic recourse by the sending 
state, whether the act was done in the performance of such functions. 


ARTICLE 22.—ATTENDANCE AS WITNESS 


A receiving state shall exempt a consul from attendance as a witness 
at the trial of a civil case; it may require a consul to give testimony orally 
or in writing at his residence or office or to attend as a witness at the trial 
of a criminal case, but such requirements shall be enforced with due regard 
for the dignity of the consul and his convenience in the exercise of his 
functions; it shall not require a consul to disclose information received 
in the performance of consular functions if such disclosure would be in- 
compatible with the national interests of the sending state. 


ARTICLE 23.—MILITARY AND OTHER PUBLIC SERVICE 


A receiving state shall exempt a consul from all military and other public 
service and from billeting, requisitions, contributions and forced loans. 
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ARTICLE 24.—TAXATION 


A receiving state shall exempt a consul from any tax or charge whether 
national or local 

(a) Upon his person, upon his income as a consul and upon his income 
derived from sources outside the receiving state ; 

(b) Upon his interest in movable or immovable property used in the 
exercise of consular functions, provided that such exemption need not be 
extended to charges for special services or to assessments for local im- 
provements. 

ARTICLE 25.—CUSTOMS DUTIES 


A receiving state shall exempt a consul from customs duties upon articles 
imported for his official or personal use or for the use of his family. 


ARTICLE 26.—CONSULS OTHER THAN CONSULS OF CAREER 


A receiving state is not required to grant the exemptions provided for in 
Articles 20, 23, 24 and 25, to a consul who is a national of the receiving state 
or to a consul who is not a consul of career, provided that it shall exempt 
every consul from taxes upon his income as a consul and from customs 
duties upon property imported for official use. 


ARTICLE 27.—OFFICIALS EMPLOYED IN CONSULATE 


A receiving state shall grant the exemptions accorded to consuls in the 
final clause of Article 22 to all persons employed in a consular office, and it 
shall grant the exemptions accorded to consuls in Articles 23, 24, and 25 toa 
person who is not a national of the receiving state employed as a career 
official in a consular office. 


ARTICLE 28.—EXTRADITION OF CONSUL 


A receiving state and a sending state shall apply the provisions of an 
extradition treaty in force between them to a person who is charged with 
having committed, while a consul of the sending state or while employed ina 
consular office of the sending state, an offense against the law of the sending 
state, in case such person would have been subject to extradition under such 
treaty if the offense had been committed in the territory of the sending state, 
provided that the receiving state does not assume jurisdiction to punish such 
person for the same act. 


SECTION V. DUTIES OF THE SENDING STATE 
ARTICLE 29.—OBSERVANCE OF LOCAL LAW 


A sending state shall require its consul to observe scrupulously the law 
of the receiving state, in so far as that law is not inconsistent with the 
provisions of this convention or with treaties in force between the send- 
ing and the receiving states. 
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ARTICLE 30.—SEPARATION OF CONSULAR ARCHIVES 


A sending state shall require its consul to keep the consular archives 
separate from private archives. 


ARTICLE 31.—NOTIFICATION OF THE LOCATION OF CONSULAR OFFICE 


A sending state shall require its consul promptly to notify the appropriate 
authorities of the receiving state of the location of the consular office which 
he occupies and of any change in the location of such office. 


ARTICLE 32.—ASYLUM AND ABUSE OF IMMUNITY 


A sending state shall not permit its consul: 

(a) To allow the consular office to be used as a place of asylum by 
fugitives from justice. 

(b) To take advantage of the special position provided for the consular 
office by this convention for any purpose not connected with the exercise of 
hisfconsular functions. 

(c) To employ the coat of arms or the flag of the sending state for the 
purpose of protecting fugitives from justice. 


SECTION VI. APPLICABILITY OF THE CONVENTION 
ARTICLE 33.—SPECIAL CONSULAR CONVENTIONS 


Nothing in the present convention shall affect the provisions of any agree- 
ment in force between any of the parties conferring special functions on con- 
suls ; nor shall this convention preclude any of the parties from entering into 
an agreement inconsistent with this convention in so far as it may concern 
only the interests of the parties thereto. 


ARTICLE 34.—INTERPRETATION 


1. If there should arise between the High Ccntracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of inter- 
national disputes. 

2. In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, the 
dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16, 1920, relating 
to the Statute of that Court; and if any of the parties to the dispute is nota — 
party to the Protocol of December 16, 1920, to an arbitral tribunal consti- 
tuted in accordance with the Convention for the Pacific Settlement of 
International Disputes, signed at The Hague, October 18, 1907. 
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THE LEGAL POSITION AND FUNCTIONS OF CONSULS 
INTRODUCTORY NOTE 


NUMBER AND DISTRIBUTION OF CONSULS 


In the year 1931 there appear to have been 17,442 consular officers sent 
by 60 states and distributed among 850! cities and towns in the territory of 
74 states, mandated areas and dominions.? Great Britain alone sent 1,075 
to 744 cities and towns, grouped into 256 consular districts. The United 
States sent 890 consular officers to 373 cities and towns grouped into 174 
consular districts. Italy sent 1,008 consuls, France sent 851, Germany sent 
553, Japan sent 150, and the U.S.S.R. sent 68. During this year the British 
empire admitted to the territory of Great Britain, British dominions, colonies, 
protectorates and mandated communities 2,632 consuls; France admitted 
1,566; the United States admitted 1,435; Italy admitted 1,039; Germany 
admitted 945; Japan admitted 168 and the U. S. S. R. admitted 54 (see 
Appendix 1). 

It will be observed that the area, population and political importance of 
states had little relation to the number of consuls they sent or received. 
Liberia (105), China (109), Salvador (120), and Latvia (270) sent more 
consuls than the U. 8. 8. R., and Monaco (60) almost as many. Salvador 
(65) and Bulgaria (68) each admitted more than the U.8.S. R. Venezuela, 
Finland and Switzerland sent and admitted more than Japan. States with 
colonies and states of Asia and Africa usually admitted more consuls than 
they sent. The eleven principal industrial and commercial states of northern 
and western Europe (Great Britain, Italy, Spain, France, Netherlands, 
Norway, Portugal, Belgium, Sweden, Denmark, Germany) and the United 
States sent 9,528 consuls and received (in their homelands and dependencies) 
11,271, nearly two-thirds of all consuls. The nineteen remaining European 
states (excluding the U. 8.8. R.) sent 2,257 consuls and received 1,619. The 
20 Latin American states sent a surprisingly large number of consuls (5,050), 
but a large proportion of them were non-career officials. These states ad- 
mitted 3,438 consuls. The 12 independent states of Asia and Africa, includ- 
ing the U. S. S. R. and Turkey, representing over one-third of the world’s 
population and land area, sent a total of only 607 consuls and admitted 853, 
less than the number sent and admitted by Great Britain, France, United 
States, Spain, or Italy alone, and only slightly more than the number 

1Great Britain sends consuls to 744 cities and towns and the United States maintains 
consuls in 109 places within the British Empire, thus there are at least 853 places where 
consuls reside. 

2 The fourteen which admitted but did not send consular officers were Canada, Australia 
New Zealand, Irish Free State, South Africa, Iraq, Syria, Palestine, Danzig, Iceland 
Liechtenstein, Tangier, Mongolia, Nejd-Hedjaz. 
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sent or admitted by Germany or Brazil. As the most numerous and most 
widely distributed of the classes of official agents through which international 
intercourse is conducted, it is important that the legal status and functions 
of consuls be established with as much precision as possible. 


DEVELOPMENT OF CONSULAR ESTABLISHMENTS 


The proxenia appointed by various of the Greek city states from among 
the citizens of other such states to assist and protect travelling citizens of the 
appointing state, had functions similar to those of modern consuls. The 
term consul was the designation of the chief executive magistrate in the 
Roman republic; but with the rise of commerce in the middle ages it was 
revived by the commercial cities of Italy to designate local officials who 
adjudicated commercial and maritime disputes. Presently, merchants were 
permitted to select one of their number as a “consul’”’ to adjudicate their 
disputes in foreign ports. ‘‘The Institution of Consuls, in the character of 
magistrates who accompanied vessels upon their voyages, is recognized by 
the Consolato (c. lxxiv, 2 Pardessus, Us et Coutumes de la Mer 119) and was 
probably general as early at least as 1279” (Walker, A History of the Law of 
Nations, 1899, p. 117). With the stimulus to Mediterranean trade by the 
Crusades, the Italian cities themselves began to appoint such officials to 
reside abroad, especially in the Levant, to supervise their commerce, protect 
national interests, and adjudicate disputes between merchants. ‘From 
the east the institution of consuls was transferred to the West. Thus in the 
fifteenth century Italian consuls existed in the Netherlands and in London, 
English consuls existed in the Netherlands, Sweden, Norway, Denmark and 
Italy (Pisa). These consuls in the West exercised just as did those in the 
East, exclusive civil and criminal jurisdiction over the merchants of their 
nationality”’ (1 Oppenheim, International Law, 3rd ed. 589). 

With the rise of diplomatic services in the 16th century the representative 
function of consuls diminished, and with the development of the concept and 
practice of territorial sovereignty their judicial function diminished, first in 
the West and after the World Warinthe East. This resulted in a diminution 
of the importance of consular establishments in the West in the 17th and 
early 18th centuries, indicated by the provisions in the treaties between 
France and the Netherlands of Ryswick (1697, Art. 30), Utrecht (1713, 
Art. 38), and Versailles (1739, Art. 40) which provided that “in the future 
no consuls will be admitted by either party, and if one considers it appro- 
priate to send residents, agents and commissioners to the other, they can 
establish their place of residence only in the ordinary residence of the court”’ 
(Miltitz, Manuel des Consuls, II, livre 3, p. 83; Fauchille Droit International, 
Vol. 1, Pt. 3, p. 115; 5 Lapradelle et Niboyet, Repertoire de Droit Inter- 
national, 1929, 38). 

In the latter half of the 18th century, however, there was a revival of the 
interest in consular establishments indicated by the number of treaties and 
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national regulations made on the subject. The treaty of 1769 between 
France and Spain ‘‘has been the point of departure and has furnished the 
type for consular conventions of modern times’’ (Fauchille, op. cit., Vol. 1, 
Pt. 3, p. 115). In 1786 France tried to negotiate a similar treaty with Great 
Britain (Great Britain-France, 1786, Art. 43; 1787, Art. 6; 4 Martens, R. 
2nd ed., 171, 227); in 1787 she concluded a treaty of commerce and naviga- 
tion with Russia containing a number of articles dealing with consuls (Arts. 
5, 6, 7, 35), and in 1788 she concluded a complete consular convention with 
the United States. From this time on, consular treaties and clauses have 
been concluded in great number. 

At the same time the states of western Europe began to organize their 
consular services on lines similar to those which now prevail. France again 
took the initiative. Although Colbert’s memoire tothe King of 1669 and his 
general ordinance of 1681 furnished the basis from which the French system 
developed, it was not until 1781 that the accumulated regulations on the sub- 
ject were reénacted in a single ordinance. The French system, the first 
professional system, was based on this ordinance until the reforms of 1833 
(1 de Clereq et de Vallat, Guide Pratique des Consulats, 5th ed. 2). The 
Netherlands had consular regulations, dealing especially with consular fees, 
as early as 1658, but in 1786 more comprehensive regulations were promul- 
gated (4 Martens, R. 2nd ed. 182). The British service was entirely a non- 
salaried, non-career service until the legislation of 1825 (6 Geo. 4, ¢. 87). 
The United States Congress, as early as 1785, requested the Secretary of 
Foreign Affairs to report on the consular service, and in 1792 Congress passed 
an act organizing the consular service but providing for very few salaried 
consuls. This remained the basis of the American service until the act of 
1856 (Jones, The Consular Service of the United States, 1906, Chap. 1). 

During the 19th century all of the countries of the world have established 
consular services with a professional core, assisted by a smaller or larger 
proportion of unsalaried agents and honorary officials, on the general model 
of the French system. Fauchille remarks that while the number of diplo- 
matic missions has had a tendency to decrease, “‘that of consulates has 
increased. The consulates are established in a greater number of localities 
and the réle of consuls acquires each day more importance. This is a symp- 
tom of the increase of economic and social relations between different peoples’’ 
(op. cit., Vol. 1, Pt. 3, p. 115; see also U. S. Reg. 1931, Introduction; Potter, 
An Introduction to the Study of International Organization, 3rd ed., Chap. 6; 
Jones, op. cit., Chap. 5). 

The tendency has been for the services to become more professional, more 
confined to nationals of the sending state, more completely organized as a 
hierarchy or “consular establishment”’ in each receiving state with consular 
agents and vice consuls subordinate to consuls, consuls subordinate to the 

consuls general, and with the diplomatic mission exercising a general super- 
vision subject to the Ministry of foreign affairs at home. This has meant 
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that the consular establishments of each sending state in a single receiving 
state are quite self-contained and distinct from each other. There are, 
however, certain contacts. Thus the consular corps, 7.e., the consuls of all 
states in a single city, sometimes act collectively to maintain the rights of 
any one of them under international law (see final section of this introductory 
note); the consuls of one power sometimes by treaty or comity protect 
citizens of other states which have no consul at the place (see comment to 
Arts. 1 (i), 11(j), infra) ; consuls of one power usually offer assistance to friendly 
states by taking care of the consular archives or office in emergencies (see 
comment to Article 9, infra); and occasionally the same individual accepts a 
commission as honorary consul from two or more states. Regulations, how- 
ever, frequently try to maintain the national integrity of the consular 
establishment by forbidding such practices, or by requiring the consul to 
obtain special permission from the home government before performing 
services for other states (see Argentine, Reg. 1926, Art. 7; Belgium, Law, 
1856, Art. 59; Chile, Law, 1930, Art. 21; Ecuador, Law, 1870, Art. 19; France, 
Ordinance, personnel of consulates, 1833, Art. 45; Germany, Law, 1867, Art. 
5; Inst. 1871, Art. 5; Great Britain, Inst. 1922, Chap. 13, Art. 6; Haiti, Order, 
1917, Art. 16; Latvia, Reg. 1925, Sec. 8; Luxemburg, Order, 1923, Art. 7; 
Netherlands, Reg. 1926, Chap. 1, Art. 12; Norway, Law, 1922, Art. 10; San 
Marino, Law, 1892, Art. 58; Siam, Reg. 1929, Art. 6; Sweden, Ordinance, 
1928, Art. 18; Switzerland, Reg. 1923, Art. 33, 34; U. S., Reg. 1931, Secs. 
174, 451, 453; Venezuela, Law, 1925). States, however, have made excep- 
tions to this practice, and the Annuaire du corps diplomatique et consulaire 
(1931) indicates that in 1931 Belgium was conducting consular business for 
Luxemburg in Argentina and Estonia; France was conducting consular 
business for Greece in Honduras, Nicaragua, and Salvador and for Switzer- 
land in Persia; the Netherlands was conducting consular business for Hun- 
gary in Argentina; Spain was conducting consular business for Venezuela in 
Egypt and for Greece in Paraguay; Switzerland was conducting consular 
business for Liechtenstein in Argentina and Austria; Turkey was conducting 
consular business for Afghanistan in Switzerland. The United States con- 
ducts consular business for Cuba and Panama at certain places (Reg. 1931, 
§453 notes 3, 17, §533 note 7). 


THE CONSULAR AND DIPLOMATIC SERVICES 


It has been noticed that consular services are older than diplomatic 
services and that with the advent of the latter consuls were deprived of 
certain functions, and it may be added of certain prerogatives, which they 
had formerly exercised or enjoyed. The resulting decline of the consular 
services was followed by a new development, after distinctive functions of 
importance had been attributed to them, until today both services are main- 
tained by most countries in varying degrees of independence and distinctive- 
ness of function. As the clear difference in legal position of the two types of 
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officer flows to some extent from the differences in their functions, considera- 
tion of the latter is desirable. 

A consul is not accredited to a government; he is merely instructed by his 
own government to perform, with the permission of another government, 
certain functions in the territory of the latter. This distinction is ordinarily 
indicated by the form of the consular commission, which is not addressed to a 
foreign government as is a diplomatic officer’s letter of credence. In the 
United States, a Presidential consular commission is addressed ‘‘to all who 
shall see these presents.”” The fact that Barbuit’s commission was “ directed 
to all persons whom they should concern and not to the King”’ was a cireum- 
stance inducing Lord Talbot to regard that individual as a consul and not a 
diplomat in 1737. So also consular exequaturs are not addressed to officials 
of the receiving sovereign, but ‘‘to his loving subjects to whom these presents 
may come”’ (Great Britain) or to “‘all whom it may concern”’ (United States), 
informing them that the individual has been recognized as consul and is 
entitled to exercise the functions and enjoy the privileges as such. 

Although consular and diplomatic officers have become distinguished, un- 
doubtedly there is some overlapping in their functions (U. S. Reg., 1931, 
Sec. 101, note, Dip. Inst., 1927, ¢.8 (14); Sweden, Inst. 1928, Art. 22 (1); 
Bluntschli, Code, par. 250). 

Certain states have vested their diplomatic officers with full consular 
powers generally, or in certain circumstances (Latvia, Reg. 1925, pars. 4-11; 
Sweden, Law, April 1, 1927; Ordinance, 1928, Art. 22; 1928, Art. 22 (2); 
Norway, Law, 1922, Sec. 2), and nearly all states give their diplomatic 
missions supervision over consuls in the territory of the receiving state. 
Undoubtedly, many consular functions can normally be exercised by diplo- 
matic officers; but it does not appear that full consular status is implied by dip- 
lomatic reception. Thus the Swedish Instructions (1928, Art. 22, (2)) while 
vesting diplomatic officers with consular powers, state that the person may 
need to receive an exequatur before the receiving state would admit him to 
their exercise (cf., Latvia, Reg. 1925, par. 11; U. S. Dip. Inst., 1927, ¢.2 (1), 
14 (11). This conclusion is also supported by the occasional provision in 
treaties expressly authorizing diplomatic officers to exercise consular func- 
tions (Germany-Estonia, 1924, Art. 27; Poland-U. 8. 8. R., 1924, Art. 25). 
The Annuaire du corps diplomatique et consulaire (1931) states that the 
following legations also exercised consular functions: Bulgaria in Austria, 
Poland and Rumania; Chile in Austria and Poland; China in Switzerland; 
Czechoslovakia in Estonia; Denmark in Austria; Estonia in Poland; France in 
Austria; Greece in Austria; Hungary in Finland and Rumania; Japan in Fin- 
land, Poland and Rumania; Lithuania in Estonia; Persia in Poland; Switzer- 
land in Austria and Poland; U.S. S. R. in Austria; Yugoslavia in Poland. 

Certain states have vested consuls with diplomatic powers either when 
there is no diplomatic representative (Haiti, Order, 1917, 6; Latvia, Reg. 
1925, Art. 11, (3); Monaco, Ordinance, 1878, Art. 2;San Marino, Law, 1892, 
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Art. 9) or by special instructions (Italy, Decree, 1866, Art. 20; Switzerland, 
Reg. 1923, Art. 32), but it does not appear that such powers, beyond those 
normally exercised by a consul, can be exercised if the receiving state objects; 
and acquiescence in such exercise by the receiving state does not auto- 
matically entitle the person to diplomatic privileges and immunities (In re 
Baiz, 1890, 135 U. S., 403). 

Thus, even though the functions of the two offices overlap, the status of 
the officials remains distinct. Certain states have been so insistent on this 
distinction that they have refused to admit the possibility of combining both 
offices in the same individual. Thus the Caracas Convention of 1911 be- 
tween five South American states declares, ‘‘The contracting states recognize 
in consuls no diplomatic character, nor will they permit these functionaries to 
exercise diplomatic functions jointly with their consular functions.’’ The 
latter prohibition is not common. Most states recognize that a diplomatic 
officer may be given a consular exequatur and that a consul may be commis- 
sioned and received as a diplomatic officer. In such cases, however, the 
formalities for admittance to both offices must be complied with by both 
sending and receiving states. 

Apart from such a dual office, states commonly recognize that consuls may 
exercise quasi-diplomatic functions normally, and in emergencies where no 
diplomatic representative is present, they may undertake almost complete 
diplomatic functions without, however, acquiring thereby a diplomatic 
status. The Havana Convention of 1928, for example, provides “‘In case of 
the absence of the diplomatic representative of the consul’s state, the consul 
may undertake such diplomatic actions as the government of the state in 
which he functions may permit in such cases.” It is worth noticing that the 
government of Venezuela, which was a party to the Caracas Convention, 
made a reservation to this article ‘because it is totally opposed to our 
tradition, maintained since it was established until the present time in a way 
that admits of no change” (Sixth International Conference of American 
States, Final Act, Havana, 1928, p. 157). While few states go so far as this, 
many of them explicitly deny to consuls a diplomatic status in their instruc- 
tions (see, for example, Bolivia, Reg. 1886, Art. 22; Brazil, Reg. 1928, ad- 
mission of Foreign Consuls, Arts. 29, 31; Guatemala, Decree, 1929, Art. 33; 
Lithuania, Report from U. 8. Consul at Kovno, April 11, 1930; Siam, Reg. 
1929, art. 12; U. S. Reg., 1931, introduction, Sec. 7, 437) and treaties (U. S.- 
Colombia, 1850, Art. 5; U. S.-Salvador, 1870, Art. 35; Denmark-Paraguay, 
1903, Art. 11; Estonia-Latvia, 1921, Art. 2; Netherlands-Cuba, 1913, Art. 
6). The same position has been taken by jurists (Bluntschli, 1868, Sec. 244; 
Fiore, 1890, Sec. 495; 1 Oppenheim, International Law, 600; Hall, Interna- 
tional Law, p. 375) and courts (Lee Jortins Case, Civil Court of Dieppe, 
1900, 1 Stowell and Munro 27; Barbuit’s Case (1737), Cases time of Talbot 
280). It is occasionally stated that consuls have a certain ‘‘representa- 
tive” function (Latvia, Reg. 1925, Art. 49 (2); 1 Hyde, International Law, 
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794; Stowell, International Law, 221; Oscanyan v. Arms Co. (1880), 103 
U. 8. 261). The codrdination by certain governments of their diplomatic 
and consular officers in a common foreign service (see, for example, Laws and 
Regulations of France, Italy, United States, Japan, Norway), does not assimi- 
late the two classes of officers. The same regulations, writers and judicial 
decisions recognize the distinct international status of the two types of officers. 

The fact, however, that some diplomatic functions may be, and commonly 
are, exercised by consuls who do not enjoy any diplomatic status has given 
rise to some difficulty in defining the limits of consular functions in this 
regard. A certain authority to make representations to the receiving state has 
been habitually considered inherent in the consular office. The limits of this 
representative function are usually described as in the British Consular 
Instructions of 1924, which forbid consular officers ‘‘to correspond direct 
with the central government of the country in which they reside, except in 
countries in which no British diplomatic representative is stationed. They 
correspond only with the local authority of the places where they are sta- 
tioned, or the district or colony mentioned in their commission or letter of 
appointment. Representations to the central government must be made 
through the diplomatic channel.’’ (Chap. 5, Art. 13. See also Mr. Murray 
to Consul Cameron (1863), 53 British and Foreign State Papers, 67.) The 
United States regulations are to a similar effect, ‘‘A consular officer in civi- 
lized countries now has, under public law, no acknowledged representative or 
diplomatic character as regards the country to which he is accredited. He 
has, however, a certain representative character as affecting the commercial 
interests of the country from which he receives his appointment; and there 
may be circumstances, as, for example, the absence of a diplomatic repre- 
sentative, which, apart from usage, make it proper for him to address the 
local government upon subjects which relate to the duties and rights of his 
office, and which are usually dealt with through a legation.”” (1931, Sec. 
71.) (See also comment to Art. 12, infra.) 

The courts have occasionally emphasized the same distinction between 
diplomatic and consular functions; thus in Barbuit’s case, (1737), (Cases 
Time of Talbot, 280), Lord Talbot said, ‘“‘But what creates my difficulty is 
that I do not think he is entrusted to transact affairs between the two crowns; 
the commission is to assist his Prussian Majesty’s subjects here in their 
commerce, and so is the allowance. Now this gives him no authority to 
intermeddle with the affairs of the king, which makes his employment to be 
in the nature of a consul.’’ (See also Clark v. Cretico (1808), 1 Taunton 105; 
Viveash v. Becker (1914), 3 Maule and Selwyn, 284); Commonwealth v. 
Koslof (1816), 5 Sergeant and Rawle, 545.) 


CLASSIFICATION OF CONSULS 


Consuls, in the generic sense employed in this convention, have been classi- 
fied in a number of grades. The American regulations, for example, provide 
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that ‘‘the term consular officer shall be deemed to include consuls general, 
consuls, vice consuls, and consular agents, and none others’”’ (1931, Sec. 20; 
38 U. 8. Stat. 806), and these four classes figured in most of the consular 
treaties to which the United States was a party prior to 1920, although oc- 
casionally other terms such as vice consul general, deputy consul general, 
deputy consul, emissaries, agents, commercial agents, and proconsuls have 
been used. Since 1920 the single term consular officer has been generally 
used in American treaties, but in national regulations and other treaties the 
four classes referred to are frequently recognized. In 1931 there were in the 
world 1,726 consuls general, 7,508 consuls, 6,485 vice consuls and 1,723 
consular agents (see Appendix 1 and Article 1 (b), comment). 

Writers frequently state that distinctions of rank among consuls have no 
significance in international law (Hall, International Law, 8th ed. p. 373), and 
the tendency of recent treaties to use a generic term bears out this opinion. 
The Guerrero draft states that precedence is unconnected with legal status 
(Art. 7). Draft codes sometimes provide that ceremonial be determined by 
the receiving state (American Institute, 1925, Art. 5; Inter-American Com- 
mission of Jurists, 1927, Art. 2) and rank and classification by the sending 
state (7bid.; Havana Convention, 1928, Art. 2; Field, Code, 1876, Art. 160; 
Bluntschli, 1868, Art. 271). Consular regulations often have detailed provi- 
sions in regard to the organization of the service, classification and rank of 
officials and the responsibility of the various grades to the consul general, to 
the diplomatic representative, to the minister of foreign affairs or to the chief 
of state; but these provisions seem to have no significance for international 
law and do not figure in the treaties. The provisions of regulations dealing 
with agencies of the sending state with which consuls correspond are con- 
sidered in the comment to Article 13, (infra). 

It has sometimes been suggested that consuls general have special preroga- 
tives in regard to communicating with the central government of the receiv- 
ing state. This draft convention recognizes the consul in charge of the 
exercise of consular functions in a district (‘‘ principal consul’’) as entitled to 
that prerogative (see Arts. 1 (b); 12). It has also been suggested that con- 
sular agents appointed by a consul do not have ‘“‘a consular or public char- 
acter”? (Gould v. Staples, 9 Fed. Rep. 159), but the United States Consular 
Regulations include consular agents as consular officers; as they are not career 
officials and are usually permitted to engage in trade, they would generally 
have a status different from consuls general of career, consuls of career, and 
vice consuls of career but similar to honorary consuls general, honorary con- 
suls or honorary vice consuls (see Art. 26, infra.) Officials employed in a 
consulate who are not consuls have a special status (see Art. 27). 

The distinction between consuls of career on the one hand and honorary 
consuls and trading consuls on the other is emphasized in many regulations 
and in some conventions, although in treaties to which the United States is 4 
party the circumlocution ‘consular officers other than those engaged in pri- 
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vate occupations for gain within the state where they exercise their functions”’ 
is usually employed for consuls of career (see Art. 1(c),znfra). It seems prob- 
able that less than half of the consular officers in the world are career officers. 
The United States has about 650 career officers among its 890 consular offi- 
cers. The Japanese consular service contains three-fifths career officers, 
but the British and French services are only about half career officers. The 
Latin American States, although represented by large numbers of consular 
officers, send comparatively few career officers. (See United States, Regis- 
ter of the Department of State, 1931; Great Britain, Foreign Office List; 
France, Annuaire Diplomatique et Consulaire; Japan Year Book, 1931. 
The ‘‘Annuaire du Corps Diplomatique et Consulaire,” Geneve, 1931, 
though listing all the consular officers in the world does not distinguish be- 
tween career and non-career officers). The legal status of non-career 
consular officers differs considerably from consular officers of career in 
practice and under this draft convention (see Arts. 1 (c), 26, infra). 

There is some distinction in legal position according to whether a consul is 
or is not a national of the sending state and according to whether he is or is 
not a national of the receiving state. The draft of the Institute of Interna- 
tional Law gives a great deal of weight to these distinctions. In practice 
it is clear that states have often appointed nationals of the receiving state as 
their consuls, although the regulations of many states open the career service 
only to their own nationals. (See U.S., Reg. 1931, Sec. 3 (f).) Some states 
go further and require or prefer their own nationals for honorary consuls 
(Bolivia, Reg. 1886, Art. 10; Costa Rica, Law, 1925, Art. 6; Haiti, Law, 1912, 
Art. 2; Switzerland, Reg. 1923, Art. 12), for vice consuls and consular agents 
(Great Britain, Inst. 1922, Chap. 13, Art. 9; U. S., Reg. 1931, Sees. 22, 23; 
40 U.S. Stat. 1333), or even for chancellors and clerks (France, Ordinance, 
personnel of consulates, 1833, Art. 18; U. S., Reg. 1931, Sec. 24). 

The Soviet regulations require foreign consuls to be nationals of the send- 
ing state (1927, Art. 9); the Egyptian regulations recognize Egyptians as 
foreign consuls only in exceptional circumstances (Law, 1863, Art. 6) and 
Bolivian regulations require Bolivians to get permission from the govern- 
ment before accepting a consular appointment from a foreign government 
(Reg. 1886, Art. 95). Some treaties have discouraged the appointment of 
non-nationals of the sending state as consuls (Poland-U. S. S. R., 1924, Art. 
1; Germany-Estonia, 1925, Art. 2; Germany-Lithuania, 1928, Art. 1; Egypt- 
Persia, 1928, Art. 3; Havana Convention, 1928, Art. 3) but some have ex- 
pressly permitted the appointment of nationals of the receiving state 
(Denmark-Paraguay, 1903, Art. 9). In the United States the courts have 
recognized that the latter practice is so common that there is no presumption 
of the alienage of a person because he is acting as consul for a foreign govern- 
ment (Bors v. Preston, 1884, 111 U. 8. 252; In re Baiz, 1889, 135 U. 8. 403). 
The distinctions which flow from the nationality of the consul are specified 
in article 26 of this convention. (See also Art. 1 (c), comment.) 
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MATERIALS FOR CoDIFICATION 


Materials for codifying the International Law relating to the legal position 
and functions of consuls are very voluminous. They include all documents 
and writings giving satisfactory evidence of the practice of states in this re- 
gard, of which the more important are (1) national laws and regulations, (2) 
bipartite treaties, (3) multipartite treaties, (4) draft codes, (5) cases and 
incidents, (6) text writers. 

(1) Nearly all states have published regulations for guiding their consular 
officers abroad, often in volumes of several hundred pages, and many have 
laws or regulations defining the status of foreign consuls within their terri- 
tory. Of the latter type, laws regulating customs immunities are most 
numerous. The form of consular commissions and exequaturs issued by 
states is also significant of their attitude toward the status of consuls. In 
1930 the United States Department of State, codperating with the Research 
in International Law, requested American missions abroad to collect docu- 
ments of this kind. These documents have been translated and are to be 
published under the auspices of the research. Prior to this publication, the 
most extensive comparative study of national consular regulations was in 
Stewart, Consular Privileges and Immunities, 1926. 

(2) Consular provisions have been included in bipartite treaties with in- 
creasing frequency since the middle of the 16th century. Sir Robert Phil- 
limore printed in his Commentaries upon International Law (2nd ed., Vol. 2, 
pp. 272 ff.) a list of 130 treaties, mostly taken from the list published in De 
Martens et DeCussy, Recueil, Manuel et Pratique de Traites, Leipzig, 1846 
(Vol. 1, p. xxxi), ‘‘which properly illustrates the functions, powers and 
privileges of consuls’’ concluded before 1865. Of these, three were made in 
the 16th century, 10 in the 17th century, 27 in the 18th century, and 90 in the 
19th century. Of the latter, 59, or nearly half of the entire number 
were concluded in the final decade he listed. Hall (International Law, 4th 
ed., p. 337) prints a list of 52 treaties dealing with consuls concluded be- 
tween 1870 and 1890. The Repértoire Général des Traités (Institut 
Intermediaire International, 1926) lists 109 consular conventions concluded 
between 1895 and 1920. The texts of 119 treaties referring to consuls con- 
cluded between 1900 and 1920 are to be found in the British and Foreign 
State Papers; twenty of these set forth consular powers privileges and im- 
munities in detail and 43 contain general provisions for reciprocal admission 
and most favored nation treatment. Of the 2187 treaties registered and 
printed in the League of Nations Treaty Series from 1920 to 1930, 250 refer 
to consuls, of which 24 set forth consular powers privileges and immunities 
in detail and 98 contain general provisions for reciprocal admission and most 
favored nation treatment to consuls; the remainder confer powers on consuls 
with respect to the particular subject dealt with in the treaty. 

Consular provisions in treaties have assumed a more and more standard 
form. The earlier treaties frequently concerned the relations of states of 
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widely different civilization and consular provisions were not usually re- 
ciprocal. In fact, in Phillimore’s list all of the 16th century treaties, one 
half of the 17th and 18th century treaties but only one-fourth of the 19th 
century treaties were non-reciprocal. None of the consular treaties in the 
League of Nations Treaty Series were non-reciprocal, and several superseded 
earlier unequal treaties. Full reciprocity and most favored nation treat- 
ment with respect to the establishment of consulates, to the exercise of 
consular functions, and to the enjoyment of consular privileges and immuni- 
ties are now the rule in bipartite consular treaties. 

Reciprocal treaties dealing with consuls fall into three classes: (a) treaties 
dealing with a different subject such as extradition, administration of es- 
tates, serving of legal documents, etc. and incidentally conferring certain 
functions upon consuls in connection with this subject. Such provisions are 
very numerous in recent treaties. (b) Treaties dealing with commerce and 
navigation and providing in one or two articles for the reciprocal establish- 
ment of consulates, most favored nation treatment in regard to consular 
privileges and immunities and sometimes one or two consular functions such 
as the return of deserting seamen or the salvage of wreck. This class in- 
cludes most of the treaties on the subject before 1850 and a large number of 
those more recently concluded. (c) Treaties devoted entirely to consuls and 
containing not only the provisions in (b) but also a detailed statement of the 
important privileges, immunities and functions of consuls. 

Treaties of the last class vary greatly in length and detail, and sometimes 
they are combined with a series of articles on general commercial relations. 
The first treaty of this type was that between France and Spain in 1769. A 
few were made in the following years, including that between France and the 
United States in 1788, but they were not made in large numbers until after 
1850. (For a list of French consular treaties in force (1929) see 5 Lapradelle 
et Niboyet, Repertoire, 38). Practically all states have made some treaties 
of this type; Great Britain has made only three and they were all quite 
special and by them Great Britain extended no important privileges and 
immunities which she would be obliged to extend to other states on the basis 
of most favored nation clauses. (Treaties with the Netherlands, 1855, in re- 
gard to colonies, with Brazil, 1873, granting no privileges or immunities, with 
Afghanistan, 1921, providing for the establishment of consuls and designed 
to prevent subversive propaganda.) On two occasions, in 1786 and again in 
1874, Great Britain concluded agreements with France in which the parties 
pledged themselves to conclude a consular convention but the convention 
never materialized. Apparently the first reciprocal treaty clause dealing 
with consuls ever concluded between Great Britain and Germany was 
negotiated in 1924, and it provided merely for establishment and most 
favored nation treatment on condition of reciprocity. With these treaty 
relations it appears that Great Britain, never having pledged herself to grant 
consular privileges and immunities to any state, is under no treaty obligation 
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to grant such advantages to the numerous states with which she has most 
favored nation clauses in regard to consuls although she must treat all such 
states alike. 

Most states have attempted to develop a standard form for their consular 
treaties, although as these forms differ compromises are continually neces- 
sary. The Netherlands has concluded numerous treaties almost identical 
relating to consuls in her colonies, and in some cases in the colonies of the other 
party also, since 1855. Russia negotiated a series of very similar treaties 
beginning with the French treaty of 1874; Belgium, The Netherlands and 
Denmark have negotiated series of quite brief consular treaties of very 
similar type. Since the war Germany, Italy, U. S. S. R., Poland, Czecho- 
slovakia, and the three Baltic states have each concluded a number of very 
detailed consular conventions. 

The United States has concluded 121 treaties with 65 different states 
containing provisions on consular matters. Of these 29 with 15 different 
states of non-European civilization were non-reciprocal, although most of 
these had been terminated before 1930. Of the remaining 92 treaties, 7 
conferred special powers on consuls in a limited field, but 85 with 49 different 
states contained general provisions for the exchange and reciprocal most 
favored nation treatment of consuls; of these 23 contained in addition de- 
tailed provisions, approaching a standard form, specifying the powers, 
privileges and immunities of consuls of one party in the territory of the other. 
Some of these treaties have been terminated or suspended and some of the 
states have ceased to exist or have been placed under protectorate or become 
members of federations; but it appears that at present the United States is 
bound by reciprocal consular provisions with 41 states, including all parts of 
the British Empire. The states with which the United States has no such 
provision include Soviet Russia; certain new states of Europe such as 
Czechoslovakia, Finland, Poland and Lithuania; certain states of lesser 
commercial importance such as Panama, Albania, Bulgaria, Afghanistan, 
Nejd-Hedjaz; and certain states which still are, or have recently been 
parties to unequal consular treaties such as China, Turkey, Persia and 
Egypt. Beginning with the German treaty of 1923, the United States has 
concluded a series of almost identical consular treaties. (The provisions on 
consular privileges and immunities in the American treaties are analyzed 
in detail in Stewart, Consular Privileges and Immunities, 1926, and 20 
Am. Jour. Int. Law, 1926, 81 ff.) 

It appears that the world is now covered by a network of consular pro- 
visions in bipartite treaties, binding almost every state to the other states 
with which it has commercial relations of importance. Even when the 
provision itself does not specify consular powers, privileges and immunities 
in detail, most favored nation clauses in most cases render applicable such 
provisions of treaties concluded by the parties with other states. (See 
Appendix 5.) 

(3) Only a few multipartite treaties on the consular status have been 
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signed, and even fewer have been ratified. The most important are the 
Caracas Agreement between five South American states in 1911, and the 
Havana Convention adopted by twenty-one American states at the Sixth 
International American Conference in 1928. (See also Inter American 
Commission of Jurists draft, 1927, on which the Havana Convention was 
based). In this connection mention may also be made of the consular 
convention between Greece and Turkey provided by an arbitration of the 
representatives of the powersin Constantinoplein 1901. (See Appendix 2, 3.) 

A number of multipartite treaties dealing with special regional situations 
(Morocco, 1880, 1906; Tangier, 1923; Samoa, 1889) or with special phases of 
international regulation (Private International Law, 1905; Sanitary Regula- 
tions, 1903, 1905; Customs formalities, 1923; Obscene Publications, 1924) 
confer functions on consuls but they usually relate only to a small proportion 
of all consular officers and are of little assistance in the preparation of a 
general convention on the subject. 

(4) A few efforts at codification by private institutes (The Institute of 
International Law, 1896; the American Institute of International Law, 1925) 
and by individuals (J. G. Bluntschli, 1868; D. D. Field, 1876; Pasquale 
Fiore, 1890) may be referred to (see Appendix 4.) 

(5) Incidents, including diplomatic discussions, international court cases, 
and national court cases, frequently illustrate the conception held by states 
of their rights under international law in respect to consuls. Frequently, 
however, they involve interpretations of national laws or bipartite treaties. 
Such materials have been collected in Moore’s Digest of International Law, 
in Stowell’s Consular Cases and Opinions 1909, and in the various Inter- 
national Law case books. (See especially Hudson Cases on International 
Law, 1929 and Stowell and Munro, International Cases, 1916.) Mr. J. I. 
Puente has collected extensive materials of this kind from Latin American 
countries, some of which are discussed in 30 Columbia Law Review 281 ff. 
A number of French cases are discussed in 5 Lapradelle et Niboyet, Reper- 
toire, 42 ff. 

(6) The subject of consuls has usually been discussed briefly, in treatises 
on international law. There have been a number of general treatises on the 
subject and special manuals written with reference to the consular practice 
of each of the leading countries. Bibliographies are printed in Stewart, 
Consular Privileges and Immunities, pp. 202-210; Myers, Manual of Collec- 
tions of Treaties, 1922, pp. 391-406; Lapradelle et Niboyet, Repertoire de 
Droit International, 1929, pp. 35-36; 2 Travers, Le droit penal international, 
1921, 256-257. Among the treatises may be mentioned Borel, De l’ origine et 
des fonctions des consuls, St. Petersburg, 1807; Warden, On the origin, nature, 
progress and influence of consular establishments, Paris, 1813; Miltitz, Manuel 
des consuls, 2 vols. in 5, London and Berlin, 1837-41; Stowell, Le Consul, 
Paris, 1909; de Clercq et DeVallat, Guide pratique des consulats, 5th ed., 2 
vols., Paris, 1898; Kénig, Handbuch des deutschen Konsularwesens, 8th ed., 
Berlin, 1914; Tuson, The British Consul’s Manual, London, 1856; Jones, 
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The Consular Service of the United States, Philadelphia, 1906; Puente, The 
Foreign Consul; his Juridical Status in the United States, Chicago, 1926. 


FUNDAMENTAL PRINCIPLES 


While this material is voluminous, a great deal of it illustrates mainly 
national law or policy. Though uniformity of national practice on a given 
point gives some evidence of accepted international law, and general accept- 
ance of a provision in bilateral treaties gives even better evidence, a perusal 
of this material indicates that comparatively few of the functions and privi- 
leges of consuls are established by universal international law. Thus a code 
on the subject will be to a considerable extent legislation. 

Legislation must, however, if it is to have any chance of general acceptance, 
be based upon the fundamental principles of the subject as they have de- 
veloped in international practice. The basic principles are believed to 
be (1) consuls do not enjoy a diplomatic character, and (2) the jurisdiction 
of the territorial sovereign is presumed. 

An international system based upon negotiation between sovereign states 
presupposes freedom of the agency through which negotiations are conducted. 
Thus diplomatic immunities arise, according to Lord Chancellor Talbot 
‘‘from the necessity of the thing, that nations may have intercourse with one 
another in the same manner as private persons, by agents, when they cannot 
meet themselves” (Barbuit’s Case (1737), Cases Time of Talbot, 280.) 
Diplomatic immunities may thus be considered a necessary incident of 
official relations between sovereign states. If consuls are to be regarded as 
diplomatic officers, they would partake of these immunities. It is believed, 
however, that they are not to be so regarded. Certain writers have sought to 
accord them this status, some state documents like the United States Con- 
stitution bracket consuls with ambassadors and public ministers, and in the 
early days of the state system consular and diplomatic functions were un- 
questionably confused. Since the establishment of permanent diplomatic 
missions in the Sixteenth Century, however, the distinction between the two 
classes of officers has been more and more emphasized. 

Consuls seem to be looked upon as officers of a state who reside and per- 
form certain duties for that state in the territory of another state, with per- 
mission of the latter. In the case of diplomatic missions, there is a mutual 
interest of the receiving and sending state in assuring to the mission a posi- 
tion which will make genuine negotiation possible. In the case of a con- 
sular office, however, the sending state alone is interested. The receiving 
state acquiesces in slight qualifications of its territorial authority in order 
that it may be permitted to establish consular offices abroad in its own 
interests. This interpretation is clearly presented by Hall: 

“Consuls are persons appointed by a state to reside in foreign countries, 
and permitted by the government of the latter to reside, for the purpose 
partly of watching over the interests of the subjects of the state by which 
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they are appointed, and partly of doing certain acts on its behalf which are 
important to it or to its subjects, but to which the foreign country is indiffer- 
ent, it being either unaffected by them or affected only in a remote and indi- 
rect manner. . . . He is an officer of his state to whom are entrusted special 
functions which can be carried out in a foreign country without interfering 
with its jurisdiction. His international action does not extend beyond the 
unofficial employment of such influence as he may possess, through the fact 
of his being an official and through his personal character, to assist compatri- 
ots who may be in need of his help with the authorites of the country. If he 
considers it necessary that formal representations shall be made to its govern- 
ment as to treatment experienced by them or other matters concerning them, 
the step ought in strictness to be taken through the resident diplomatic 
agent of his state—he not having himself a recognized right to make such 
communications. Thus he is not internationally a representative of his 
state, though he possesses a public official character, which the government 
of the country in which he resides recognizes by sanctioning his stay upon its 
territory for the purpose of performing his duties; so that he has a sort of 
scintilla of an international character, sufficiently strong to render any 
outrage upon him in his official capacity a violation of international law, 
and to give him the honorary right of placing the arms of his country upon 
his official house.’”? (W. E. Hall, Treatise on International Law, 8th edi- 
tion, Oxford, 1924, p. 371.) 

Thus the presumption of territorial sovereignty is not qualified in the case 
of consuls by any basic principle of the state system. The state in whose 
territory a consul lives (the receiving state), is assumed to have all the juris- 
diction which a state normally has over foreigners living in its territory, 
except such as it has given up in order that it and the world may enjoy the 
convenience of consular establishments. It is the function of an interna- 
tional convention on the subject to define with precision what of this normal 
jurisdiction with respect to resident foreigners states have given up or should 
give up for this purpose. Thus the substantive part of the code will be 
expressed mainly in terms of the special duties of the receiving state in 
respect to consuls. 

The general convenience of having consular establishments, which as has 
been noted is the basis of all consular immunities, exists because of the 
services consuls perform for the state which sends them. What these 
services shall be that state must define in first instance. This definition of 
consular functions will necessarily vary considerably among the sending 
states. There is, however, a certain general similarity because of the 
similarity of interest of the states in the family of nations, and it is possible to 
define certain special privileges and immunities which the receiving state must 
grant a consul if he is to perform successfully any functions of that character. 

“He must be conceded whatever privileges are necessary to enable him to 
fulfill the duties of his office; except such as would withdraw him from the 
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civil and criminal jurisdiction of the courts,—it being understood to be im- 
plied in the consent given by the state to his appointment for the performance 
of certain duties that all reasonable facilities must be given for this purpose”’ 
(Hall, op. cit., p. 375). 

Although the receiving state’s duties in respect to consuls arise eventually 
from the nature of the functions which it permits the consul to exercise in its 
territory, the difficulty of defining all of these functions has led to a conven- 
tionalization of some of the receiving state’s duties in terms of the consul’s 
official place of business and of his person. The consul must have a certain 
security of residence and archives, and a certain freedom of personal move- 
ment if he is to exercise any official functions at all. Thus, the duties of the 
receiving state are classified in this convention according as they relate to 
consular functions (Section III) or to the consular office, property and 
personnel (Section IV). 

The question arises whether these duties of the receiving state are owed 
only to the state which has sent the particular consul involved, or whether 
they are owed to all states who have consuls within its territory. The latter 
is believed the correct answer. All of the consuls in a state’s territory feel 
less secure and less capable of performing their functions if any one of them is 
deprived by the receiving state of rights to which he is entitled. All of the 
sending states, therefore, have an interest in the matter. In the case of 
diplomatic immunities, this seems clearly the case, as evidenced by the 
practice under which the diplomatic corps frequently acts collectively 
through its dean on matters of diplomatic privilege (I Satow, Diplomatic 
Practice, 340.) The same practice exists in the consular corps in a particular 
place. Collective protests have been made in cases of the denial of consular 
privileges secured by treaties deemed declaratory of general international 
law (case of invasion of archives of French consulate in Florence, 1887, 1 
Stowell and Munro, 36; Fauchille, Droit International, Vol. 1, Pt. 3, p. 131). 

The sending state has few duties under international law, the main one 
being to instruct its consuls to observe the law of the receiving state, except 
in so far as international law imposes exceptional duties upon that state. 
A few other special duties arise from the immunities of the consulate and 
archives. The sending state has a duty to see that these privileges are not 
abused. These matters are dealt with in Section V. 

Definition of the duties of the receiving state and of the sending state with 
respect to consuls must be supplemented by precise rules for determining 
who are consuls. Thus, this convention includes procedural rules for estab- 
lishing the beginning and termination of the consular status of a given indi- 
vidual (Section II). It also contains certain procedural rules in regard to its 
own interpretation (Section VI). 

The commentary is followed by texts of the principal multipartite trea- 
ties and unofficial codes dealing with the subject, by selected texts of bipartite 
treaties and by asummary of the distribution of consuls throughout the world. 


SECTION I. USE OF TERMS 


ARTICLE 1.—USE OF TERMS 


As the terms are used in this convention: 
(a) A “consul” is a person entitled to exercise consular functions as an 
agent of a state in the territory of another state. 


COMMENT 


For the purposes of this convention, the term consul is defined with 
reference to consular functions which are explained in paragraph (d). This 
form of definition is frequently used in treaties and codes. Thus, consuls 
have been defined as ‘“‘persons empowered to exercise for the time being 
the consular function” (Field, 1876, Art. 159); “‘all persons entrusted with 
consular business”? (Germany-Austria, 1920, Art. 25); ‘‘all officers of the 
consular service who are called upon to perform the duties laid down in the 
consular regulations of the respective states” (Estonia-Latvia, 1921, Art. 1, 
Latvia-Poland, 1924, Art. 1); “‘persons invested with consular powers” 
(Belgium-Czechoslovakia, 1925, Art. 15); “‘all persons authorized to exercise 
consular functions” (Estonia-Czechoslovakia, 1925, Art. 15). 

This definition is not complete in itself; it must be supplemented by the 
description of ‘‘consular functions” in paragraph (d). Combination of the 
two would resemble the definitions commonly given. ‘‘A consul is defined 
to be ‘a commercial agent of a country residing in a foreign seaport, whose 
duty it is to support commercial intercourse of the state, and especially of the 
individual citizens’. 3 Am. and Eng. Encye. of Law, 764.” (Schunior v. 
Russell, 1892, 83 Texas 83.) The definitions in Bouvier, Law Dictionary; 
in Kent, Commentary on International Law, 1866, p. 136; in Woolsey, 
International Law, 6th ed., 1899, Sec. 99; in the Standard, Century and 
other dictionaries is similar. ‘‘A consul is an officer—either purely com- 
mercial or semi-public and commercial—appointed by a sovereign to reside 
abroad for the purpose of protecting the commercial interests of merchants 
of his own nationality in the place where he resides.”’ (Levi, International 
Law, London, 1887, par. 138.) ‘‘Consuls are agents of States residing 
abroad for purposes of various kinds, but mainly in the interests of the com- 
merce and navigation of the appointing state’”’ (Oppenheim, International 
Law, Vol. 1, Sec. 419.) ‘Consuls are agents appointed by a State to watch 
over its commercial interests, and also to protect the interests of its mer- 
chants, its seamen, and its subjects generally, in some foreign place or coun- 
try.” (1 Cobbett, Cases and Opinions on International Law, 3rd ed., p. 310.) 
“‘A consul is an official appointed by a state mainly for the purpose of pro- 
tecting and advancing its business, commerce, and navigation in a foreign 
state, in which he is officially permitted to exercise his functions.”’ (Wilson, 
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Handbook of International Law, 2nd ed., p. 175.) ‘“‘We may conveniently 
regard the word of the constitution, ‘consuls’ as the generic designation of a 
class of public officers existing by public law, and recognized by numerous 
treaties, who are appointed by their government to reside in foreign coun- 
tries, and especially in seaports, and other convenient points, to discharge 
administrative, and sometimes judicial, functions in regard to their fellow 
citizens, merchants, mariners, travellers, and others, who dwell or happen to 
be in such places; to aid, by the authentication of documents abroad, in the 
collection of the public revenue; and, generally, to perform such other duties 
as may be assigned to them by the laws and orders of their government.” 
(Attorney General Cushing, 1855, 7 Opinions of Att. Gen. 248.) ‘‘Consuls 
are persons appointed by a state to reside in foreign countries, and permitted 
by the government of the latter to reside, for the purpose partly of watching 
over the interests of the subjects of the state by which they are appointed, 
and partly of doing certain acts on its behalf which are important to it or to 
its subjects, but to which the foreign country is indifferent, it being either 
unaffected by them or affected only in a remote and indirect manner.” 
(Hall, International Law, 8th ed., p. 371.) 

The word “entitled” implies that the person has been vested with 
adequate authority under international law. Thus a person commissioned 
as a consul would not come under the definition until all the conditions 
precedent to his exercise of consular functions under international law, 
including admission by the receiving state, had been fulfilled. (See Arts. 
3, 4, 5, infra.) This definition would therefore include persons admitted 
by a receiving state as consuls general, consuls, vice consuls, or consular 
agents, but would not include chancellors, clerks or employees in a consular 
office who are not ‘‘entitled”’ to exercise consular functions. 

The term consul is that most commonly used in the generic sense, as for 
instance, in the Caracas Agreement of 1911, in the Guerrero report of 1927, 
and in the draft codes by Bluntschli, Field and Fiore. It has frequently 
been used in bilateral treaties and in national consular regulations; thus, 
regulations of Australia (Navigation Act 1912, §6), Argentina (Regulations 
1926, Art. 2), Bolivia (Regulations 1886, Art. 1), Chile (Law 1930), Colombia 
(Law 1905, Art. 1), Hongkong (Interpretation Ordinance 1911, §39), and 
Switzerland (Regulations 1924, Art. 1), ordinarily employ the word consul as 
the generic term, and regulations of other states sanction this usage. The 
term is evidently intended in the generic sense in the title of this convention, 
proposed as a subject of codification by the League of Nations Committee 
of Experts. 

Among other terms which have been used in the generic sense may be 
mentioned consular officer, which is preferred by Great Britain, the United 
States (Reg. 1931, par. 19), the Netherlands (consulaire ambtenar), and 
China in their national regulations and treaties. It is also used in the 
English text of the Siamese consular regulations, and occasionally in treaties 
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to which none of these states is a party, as for instance, Latvia-Czechoslo- 
vakia, 1923 (Art. 22), and Norway-Czechoslovakia, 1923 (Art. 4), the French 
text in these cases being officier consulaire. The French text of the British 
treaty with Finland in 1923 (Art. 1), uses the term fonctionnaire consulatre. 
It may be observed that although Great Britain and the United States 
favor the term consular officer, both of them occasionally use the term 
consul in the generic sense, and the United States expressly authorizes 
this usage in its official regulations (1931, par. 20). Consular official is used 
in the English text of the Japanese regulations, and in a few treaties, as 
those between Cuba and the Netherlands, 1913, and Austria and the Nether- 
lands, 1922. In the treaty between Germany and Lithuania, 1928 (Art. 1), 
it includes not only consuls, but all persons employed in a consular office. 
Consular authority is used in the British-French treaty of 1922 (Art. 4), 
and the Greek-Spanish treaty of 1919 (Art. 1). Consular representative is 
used in the Latvian (English official text), Norwegian (Consulaere represent- 
antor) and Soviet (French text, representant consulaire) regulations. It is 
found also in treaties between Germany and Austria, 1920 (Art. 14), China 
and Persia, 1920 (Art. 5), Denmark and Finland, 1920 (Art. 21), and Ger- 
many and Finland, 1922 (Art. 16). Consular agent is used in a generic sense 
in the Belgian regulations of 1920 (Art. 53) (agent consulaire or agent du 
corps consulaire), and occasionally in the Havana Convention of 1928, and in 
the drafts by the American Institute of International Law, 1925. The term 
consular agent has a well recognized specific meaning. 

Although frequently used as a generic term, the term consul is also used 
in three other senses, as follows: (1) Principal consular officer as in the 
German (Law 1867, Art. 1 (2)), Latvian (Regulations 1925, par. 4), Danish 
(Regulations 1912, §2), and Swedish (Ordinance 1928, Art. 3) consular 
regulations (See also United States Consular Regulations, 1931, par. 20). 
(2) Consuls of career who are nationals of the sending state. It is used in 
this sense in the draft code by the Institute of International Law, 1896. (3) 
The second highest rank of consuls. This usage is recognized almost uni- 
versally as an alternative usage to that here adopted. United States 
Statutes and Consular Regulations, for example, expressly recognize both 
usages (19 U.S. Stat. 2; 38 zb¢d. 806; Reg. 1931, par. 20. See also Dainese’s 
Case (1879), 15 Court of Claims 74; Morris v. Linton, (1901) 61 Nebraska 
537; Mott v. Smith (1860), 16 California 552). 


(b) A “principal consul” is the consul in charge of the exercise of consular 
functions in a consular district. 


COMMENT 


The term “ principal consul” used in Article 12 of the convention does not 
refer to the formal title or rank of the officer, although ordinarily only consuls 
general and consuls would come within it. The United States regulations 
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state “‘consuls general and consuls shall be deemed to denote full principal 
and permanent consular officers as distinguished from subordinates and 
substitutes” (1931, par. 20; 38 U. S. Stat. 806). If a vice consul is the re- 
sponsible official in a consular district, he would be a “principal consul.” 
Thus, the Italian customs tariff in force July 1921 distinguished ‘‘the heads 
of consular offices, including vice consuls, when they are titularies of offices”’ 
(Capi di uffict consolari compresi 1 vice-consoli quando stano titolari di uffici 
staccati), (Memorandum, October 6th, 1930); the Latvian regulations 
define ‘‘consular representatives’ as ‘“‘consuls general, consuls and inde- 
pendent vice consuls who act as heads of the respective Latvian consular 
offices abroad” (1925, par. 4); and the Danish regulations mention vice- 
consuls in charge of an independent vice-consulate (Regulations 1912, §12). 

Among other terms which have been used in the sense of “‘ principal con- 
sul” are ‘‘Head or Titulary of Consular Office” (Capi o titolari di uffici 
consolari) (Italy), ‘‘Chief of Consular Office” (jefe de la oficina consular) 
(Cuba, Regulations 1925, Art. 46), ‘Superior Consular Officer”? (United 
States-Latvia Treaty, 1928, Art. 17), ‘“‘“Chief Consular Officer” (Germany- 
Estonia Treaty, 1924, Art. 6), ‘‘Head of Consular Office” (France-Poland 
Treaty, 1925, Art. 3, Italy-Czechoslovakia Treaty, 1924, Art. 5, par. 3), 
“Chief of Office” (American Institute Draft, 1925, Art. 8). 

The officials subordinate to a “principal consul” may be ‘‘consuls” in the 
sense used in this convention, entitled to exercise consular functions and to 
enjoy consular privileges and immunities. Such officials, including vice 
consuls and consular agents, are referred to in the United States regulations 
as “‘subordinate consular officers” (1931, par. 20, 38 U. 8S. Stat. 806) and in 
the Latvian regulations as “auxiliary consular officers” (1925, par. 5). 

Consular agents are generally subordinate to a principal consul in whose 
district they have their post, and this is usually true of vice consuls (United 
States, Regulations, 1931; pars. 14 (3), 21 (2), 23 Note 2, 38 U. 8. Stat. 806; 
Great Britain, Instructions, 1923, Chap. 5, par. 12 (ec); Germany, Law, 1867, 
Sec. 11, Instructions, 1871, Sec. 11; France, Ordinance, October 26, 1833, 
Art. 1, August 20th, 1833, Art. 39; Japan, Imperial Ordinance, 1900, Art. 21; 
Italy, Decree, 1866, Art. 60; Luxembourg, Order, 1923, Art. 15; Switzer- 
land, Regulations, 1923, Art. 4; Treaties, Poland-Latvia, 1924, Art. 21; 
Italy-Czechoslovakia, 1924, Art. 1, par. 5). 

Subordinate officials may be clerks, secretaries, interpreters, chancellors, or 
other officials with authority to exercise only a few consular functions or 
none at all. Such persons may enjoy some privileges (see art. 27), and have 
sometimes been designated as the ‘‘ persons attached to a consulate including 
the household staff’? (Russia-Poland Treaty, 1924, Art. 3), ‘“employees”’ 
(Germany-Russia Treaty, 1925, protocol 6, f), “persons employed by 
consuls’? (Germany-Sweden Treaty, 1928, Art. 12). Sometimes consular 
agents and subordinate officials have been grouped together as “agents of the 
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consular service” (France-Poland, 1925, Art. 3) or both have been grouped 
with principal consuls as ‘‘consular officials’: (Germany-Lithuania, 1928, 
Art. 1), ‘consular officers”’ (Latvia, 1925, par. 4) or “‘the consular service’”’ 
(U.S., Regulations 1922, par. 13). This term has not been used in American 
regulations since creation of the Foreign Service of the United States, includ- 
ing diplomatic secretaries as well as consular officers, in 1924 (Reg. 1931, 
pars. 1,12). Some treaties have limited the number of members of consular 
staffs (Germany-Russia, 1925, protocol 6, e), or required that a list of the con- 
suls as well as the members of their staff be sent to the foreign minister (Ibid. ; 
U.S. S. R.-Poland, 1924, Art. 3). 


(c) A “consul of career” is a consul who is a permanent official of the 
sending state and who is engaged in no business or profession in the terri- 
tory of the receiving state other than that of consul. 


COMMENT 


It will be noted that the distinction between a ‘“‘consul of career” and an 
honorary or a trading consul (see Art. 26 infra) is entirely different from that 
between a principal and a subordinate consul. 

Consuls of career (consules missi, consuls de carriere, salaried consuls, 
professional consuls) may be either principal or subordinate consuls. There 
is also no limitation of nationality. A consul of career may be a national of 
the sending state, or of the receiving state, or of some other state, although 
sending states usually open this service only to their own nationals (Belgium, 
Royal decree, 1920, Art. 4; Bolivia law, 1903, Art. 1; Colombia decree 1923, 
Art. 19; Germany law, 1867, Sec. 7; Italy, decree, 1866, Art. 4; Latvia 
Regulation, 1925, Art. 7; Sweden, Royal Ordinance, 1928, Art. 12; U. S., 
Regulations, 1922, par. 32 (8); 1931, par. 3 (f); Act May 24, 1924, Sec. 5; 
February 23, 1931, Sec. 31) and the regulations proposed by the Institute of 
International Law, 1896, require this practice (Art. 1). (See also Greece- 
Turkey arbitration, 1901, Art. 2; Germany-U. 8. S. R., 1925, Protocol 1, b.) 
It is believed, however, that this matter may be determined by the sending 
state with, of course, full discretion in the receiving state to refuse to admit 
as consuls of career persons who are not nationals of the sending state. 

Consuls of career are usually distinguished from honorary consuls (see 
China, Law, 1930, Art. 15; Haiti, Order, 1917, Art. 3; Hungary, Instructions, 
1922; Latvia, Reg., 1925, par. 6; Norway, Law, 1922, Sec. 2; Switzerland, 
Reg. 1923, Art. 10), and the regulations of some states include all ranks from 
consul general down to vice consuls in both the honorary and the career 
consul classes. (See Japan, Ordinance, 1899, Arts. 3, 5 and Norway, Law, 
1922, Sec. 2.) Other regulations seldom use the term “‘honorary consuls” 
but distinguish ‘‘unsalaried” from “salaried” consuls (Sweden, Ordinance, 
1928, Art. 3 French text, rétribués et non rétribués; U. 8., Reg., 1931, pars. 
491, 492); “‘merchant consuls” (consuls marchands) from “‘career consuls” 
(consuls de carriere) (Belgium, Decree, 1920, Art. 1); “trading consular 
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officers” from “consular officers’ (Great Britain, Instructions, Chap. 1, 
par. 1); ‘‘elective consuls” (de eleccion) from ‘‘professional consuls” (de 
profesién) (Bolivia, Law, 1903, Art. 1); or “‘local agents” (agenti locali) 
from ‘‘agents sent” (agenti inviati) (Italy, decree, 1866, Art. 1). The regu- 
lations of Finland include under consules missi ‘‘consular representatives” 
sent from Finland, both salaried and unsalaried, and under consules electi 
“consular representatives”’ chosen at a particular place (Law 1925, §4; 
Ordinance 1925, §2). In the American service consuls general and consuls 
must be ‘“‘career officers,’ but consular agents are unsalaried officers and 
‘vice consuls not of career” are distinguished from ‘‘vice consuls of career,” 
(1931, pars. 21, 22, 495). In most services consular agents are unsalaried 
and may engage in trade, but they are not usually called ‘‘honorary con- 
suls.”” The Institute of International Law proposed to use the term consular 
agent for all non-career consuls (Arts. 1, 17). Fiore, however, considers 
consular agents a class distinct from either ‘“‘consules missi” or ‘consules 
electi”’ (Arts. 497, 528). 

It does not seem necessary to employ a special term for non-career officials. 
Whatever they are called, their functions, privileges, and immunities are 
the same. The criterion for distinguishing them is that they may engage in 
trade or a profession while career officials may not. Consular regulations 
are usually explicit on this point. (See Argentina, Organic Reg., Art. 9; 
Egypt, Law, 1925, Art. 3; France, Ordinance, 1833, Art. 34; Haiti, Law 1912, 
Art. 3; Latvia, Reg. 1925, par. 9; Norway, Law 1922, sec. 10; Sweden, 
Instructions, 1928, Art. 9 (2); Venezuela, Law 1925.) Brazil, Reg. 1920, 
Art. 8, renders certain types of business incompatible with consular service; 
Great Britain, Instructions, 1921, Chap. XII, Art. 1, prohibits private business 
generally but permits certain types; United States, Reg. 1931, par. 25; Law, 
Rev. Stat. Sec. 1699, 1700 and 34 U. S. Stat. 101 prohibits business to con- 
suls with asalary over $1000a year. (See also report on violations of the law, 
House Executive Document, 90, 35 Cong. 2nd Sess., 5 Moore’s Dig. 60, 61.) 

The treaty between Estonia and the U.S. S. R., 1929, prohibits non-career 
consuls altogether (Art.9). The German-U.S§.S. R. treaty of 1925 (protocol 
6a) prohibits trade but permits the practice of “liberal professions’’ to regu- 
lar members of the consular service; and the China-Persia treaty of 1920 
(Art. 5) provides that merchants cannot be consuls general, consuls, vice 
consuls, or consular agents, but may be ‘‘honorary consuls,” 


(d) “Consular functions” are functions such as those described in Article 
11 of this convention, which a state may exercise through agents in the 
territory of another state, in the interest of its nationals, or of its commerce, 
or in connection with the administration of its laws. 


COMMENT 


Consular functions, it will be noted, are stated as functions of the sending 
state. From the point of view of International Law, consular officers are 


ARTICLE 1 (d) 223 


agents for exercising the state’s consular functions, although once the agent 
has been instructed to exercise the function it becomes his function also. 
From the standpoint of the state a ‘‘function” is synonymous with a 
‘“power.’’ From the standpoint of the agent it is a ‘‘power”’ plus a “duty” 
to exercise it. ‘‘Consuls’”’ according to the Havana Convention (Art. 10) 
“shall exercise the function that the law of their state confers upon them 
without prejudice to the legislation of the country where they are serving.” 
(See also United States-Latvia, 1928, Arts. 17, 20, par. 3; Italy-Czecho- 
slovakia, 1924, Art. 1, par. 9.) 

Terms which have been used as equivalent to ‘consular functions,” 
viewed as attributes of the consul rather than of the sending state, include 
“consular powers”’ (Institute, 1896, Art. 5; Field, 1876, Art. 170 ff.), ‘‘con- 
sular authority’? (Havana Convention, 1928, Art. 16), ‘‘official duties” 
(United States-Latvia, 1927, Art. 18, par. 3; Havana Convention, 1928, Art. 
14, par. 3), ‘‘duties of the consular office’? (Havana Convention, 1928, Art. 
15, par. 1; United States Consular Regulations, 1922, par. 74) and “‘consular 
office’? (Havana Convention, 1928, Art. 23; United States-France, 1853, 
Art. 2; Department of State circular, 1805, 5 Moore’s Dig. 93). The term 
consular office is more commonly used to designate not the functions them- 
selves but the place where they are performed. (See Comment on Art. 1 (e), 
infra.) 

While the definition of consular functions has usually been left to detailed 
enumeration in national instructions and treaties, occasional attempts at 
definition in general terms have emphasized the protection of the interests of 
nationals and of commerce. Thus consular functions have been described 
as ‘facilitating commerce” (Field, 1876, Art. 159); ‘‘mainly in the interest 
of the commerce and navigation of the appointing state’’ (Oppenheim, 
International Law, 3rd ed., 590); ‘‘to protect commerce carried on by their 
nationals within their consular district’? (Netherlands-Cuba, treaty, 1913, 
Article 2 and numerous other Dutch treaties); ‘‘to represent and defend 
their commercial and industrial interests and render to their nationals such 
assistance and protection as they may need”? (Havana Convention, 1928, 
Art. 1); ‘to support commercial intercourse of the State and especially of the 
individual citizen’? (Schunior v. Russell (1892), 83, Tex. 83, Stowell, 328). 
The consuls’ function originally was to protect their citizens and their com- 
mercial interests and now ‘‘they are for the most part commercial agents 
and have no representative character” (United States, Regulations, 1931, 
Introduction); ‘‘the protection of the commercial interests of the nation 
and of the persons and property of Bolivians”’ (Bolivia, Regulations, Art. 1). 
A few definitions are broader but still emphasize the protection of com- 
mercial and individual interests, for instance; ‘‘to discharge administrative 
and sometimes judicial functions in regard to their fellow citizens, merchants, 
mariners, travellers and others . . . to aid by the authentication of docu- 
ments abroad in the collection of the public revenue and . . . such other 
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duties as may be assigned” (Cushing, 1855, 7 Opinions of the Attorney Gen- 
eral 248, Stowell, Consular Cases and Opinions 517); ‘‘protection of (the 
government’s) interests and those of its citizens or subjects,” occasionally 
“fin the absence of a minister or ambassador . . . diplomatic powers” and 
sometimes ‘‘as between citizens or subjects, judicial functions.”” (Oscanyan 
v. Arms Co. (1880), 103 United States, 261; ‘“‘to guard the economic interests 
of the Polish state, to protect Polish nationals in foreign countries and to 
watch over the execution of treaties” (Poland, Law, 1924, Art. 1). While 
the protection of nationals and of commerce is always recognized as an 
objective of consular activity, these last statements emphasize, as does the 
text, the administration of the law of the sending state as another normal 
objective. In practice consuls have long exercised functions designed to 
assist in the administration of the navigation, customs, immigration and 
sanitary laws of the sending state, and there has been a tendency for consuls 
to assist more and more in the administration of the ordinary civil and crimi- 
nal law of the sending state through the service of judicial documents abroad, 
the taking of depositions and assistance in extradition proceedings. 

Although the purposes for which consular functions are normally exercised 
can be stated briefly, it is impossible to define consular functions precisely 
in general terms. They vary greatly in different times and places. Treaty 
and practice have in some countries extended the consular functions of send- 
ing states to include almost complete governing authority over persons of 
that state’s nationality or even over small areas within the territory of the 
receiving state, and in some cases consuls have been vested with representa- 
tive functions like those of a diplomatic agent. Normally, however, con- 
sular functions include matters which concern only nationals, commerce and 
the execution of the laws of the sending state; which encroach only to a very 
limited extent upon the jurisdiction and police of the receiving state; and 
which include no capacity to represent the sending state vis d vis the central 
authorities of the receiving state. 

They always include some administrative functions such as visaing 
passports and ship’s papers; some notarial functions, such as authenticating 
signatures and taking of maritime protests and declarations; some authority 
to assist nationals of the sending state before authorities of the receiving 
state, especially in matters of succession; and the quasi-diplomatic function 
of protecting the national interests especially in relation to commerce and 
navigation through addressing the local authorities. An officer such as a 
trade agent or agricultural commissioner who merely studies conditions in 
a foreign country and reports, does not exercise consular functions, though 
such activities are normally within the consular competence. The concep- 
tion of consular functions thus involves a certain constellation of functions 
which have become historically associated through their exercise by a com- 
mon type of agency. Those functions which are believed to have become 
generally recognized are set forth in Article 11. The distinction between 
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consular and diplomatic functions has been discussed in the introductory 
comment. 


(e) A “consular office” is the room or rooms which a consul occupies in 
the exercise of consular functions. 


COMMENT 


The term ‘“‘consular office”’ is more restricted than the term “‘consulate.”’ 
The latter may include the consul’s dwelling and other rooms which are not 
used for strictly official purposes. The immunities are, however, .usually 
confined to the consular office. Some treaties have referred to the ‘‘ consular 
office and dwelling.”’ (U. S.-France, 1853, Art. 3.) The British Foreign 
Marriages Order in Council, 1913 (§6) distinguishes the ‘‘official house”’ 
which includes ‘‘every place within the curtilage or precincts of the house”’ 
in which the consular officer is for the time being resident, ‘‘or of the building 
which is for the time being used for the purpose of his office,’ from the 
‘office,’ which includes ‘‘every place to which the public have access in 
such official house.”’ 

The term ‘consular office” has been used in two senses. It may refer (1) 
to the authority, official position or functions of the consul (see Comment on 
Art. 1 (d), swpra.), or (2) to the principal place in which he exercises his 
functions. The latter usage is nearly always intended where the term is 
employed in treaties and is adopted here. The terms ‘‘chancellry”’ (Bel- 
gium-Denmark, 1909, Art. 6), ‘‘office rooms”’ (U. S., Reg. 1931, par. 64) and 
“office of the consulate”’ (zbid., par. 64, note) have been used as synonyms. 

The term consulate has been avoided because it is sometimes used to refer 
not only to the office and dwelling, but also to the consular district (U.S. 
Reg. 1931, pars. 21, 284) and to the consular establishment at a particular 
place (Bolivia, Regulations 1866, Art. 3, Costa Rica, Decree, 1925, Art. 2, 
Finland, Law 1925, §1). The consulate in the last sense has occasionally 
been called the ‘“‘consular mission’”’ (Honduras, Law, 19066, Art. 1). 


(f) A “consular district” is the area within which a consul is entitled to 
exercise consular functions. 


COMMENT 


The term ‘“‘consular district’? has been frequently employed in treaties. 
(See U. S.-Colombia, 1824, Art. 27; Italy-Czechoslovakia, 1924, Art. 1 (2).) 
The term “‘consulate’’ is sometimes used in the same sense (U.S. Reg. 1931, 
pars. 21, 284). Geographical limits to a consul’s functions are always im- 
plied if not expressed. Consular regulations frequently refer to the district 
(see Bolivia, Reg., Art. 4, Brazil, Formalities for admission, Art. 11; Costa 
Rica, Law 1925, Art. 4; Ecuador, Law 1870, Art. 6; Egypt, decree 1925, 
Art. 1, Italy, Reg. 1866, Arts. 1, 2; Latvia, Reg. 1925, Art. 31; Netherlands, 
Reg. 1925, Art. 6; San Marino, Law 1892, Art. 5; Sweden, Ordinance 1928, 
Art. 6, Switzerland, Reg. 1923, Art. 4; United States, Reg. 1931, par.i27), 
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and treaties sometimes require their explicit statement. Treaties of the 
United States with Spain (1902, Art. 14) and with the Netherlands (1878, 
Art. 2) require that ‘‘notice shall be given, on producing the commission, of 
the extent of the district allotted to the consular officer, and subsequently of 
the changes that may be made in the district.’”” (See also Netherlands- 
Cuba, 1913, Arts. 2, 3; Latvia-Poland, 1924, Art. 2.) 

In practice consular districts are usually defined by reference to political 
divisions within the receiving state (see United States, Register of the De- 
partment of State, 1931, pp. 63-71; Great Britain, Foreign Office List, 1928, 
pp. 105-112). The United States consular regulations provide ‘‘the con- 
sular commission usually describes the limits as including all places nearer 
to the official residence of a consul than to the residence of any other consul 
within the same allegiance. This is to be regarded as the rule by which the 
limits of the respective districts are to be determined in the absence of 
instructions specifically defining the consular district. In no case, however, 
is a consular officer authorized to take jurisdiction of consular business 
outside of the state from the government of which he received his exequatur”’ 
(1931, par. 27). The law of Honduras provides that only consular officials 
who bear the title of consul-general may have “legal authority throughout 
the Republic.” If they do not obtain such title within four months of ad- 
mission, “‘their jurisdictional territory shall be considered limited to a 
municipal boundary, to a department or to the port of residence indicated 
in the letters patent.’”’ (Law, 1906, Art. 66.) It may be observed that while 
consular functions can only be exercised within the consular district, which 
may, of course, include all the territory of the receiving state (see Art. 11, 
comment), the consul is entitled to privileges and immunities in the entire 
territory of the receiving state, even outside his district. (See Art. 15, 
comment.) 


(g) A “sending state” is a state which appoints a person to exercise 
consular functions. 
COMMENT 
A state which has appointed a person consul is a “‘sending state’ under 
this definition, before the person has been admitted by a receiving state and 
even before he has started toward his post. 


(h) A “receiving state” is a state which admits a person to the exercise of 
consular functions within its territory. 


COMMENT 


Under this provision a state does not become a “receiving state’’ until it 
has ‘“‘admitted’”’ a consul, as provided in Article 5. Thus a state which 
tolerates the functioning of a consul within its territory without admitting 
him (see Art. 6, par. b), or a state to which a consul has been assigned but 
which has not yet admitted such consul, is not a “receiving state.”’ 
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There may be some objection to the word “‘receiving,’’ because a consul is 
not received by the government of the state in whose territory he resides in 
any formal sense. The term does not imply reception in the sense in which 
a diplomatic officer is received. For this reason, some writers, such as 
Oppenheim (3rd ed. Vol. 1, p. 596) use the expression admitting state. How- 
ever, the other term is much more common in usage and should cause no 
difficulty. (See Wilson, International Law, 2nd ed., 1927, p. 179; Stowell, 
International Law, 1931, p. 223; Treaty, U. S.-Germany 1923, Art. 18). 
Kent (International Law, 1866, p. 141) uses both terms “receive” and 
“admit” (see also U. S8.-Denmark, 1826, Art. 8). The terms ‘‘state of 
residence” (Davis, Elements of International Law, 1908, p. 217) and 
“government to which accredited” (1 Hyde, International Law, 790; 
U. S.-Denmark, 1826, Art. 9; U. S.-Brazil, 1828, Art. 29) have been used. 

The state which gives the permission is the receiving state, even though it 
is not sovereign of the territory. Thus the protecting power may be the 
receiving state for a consul functioning in a protectorate, and the mandatory 
for a consul functioning in a mandated territory, if such authorities grant 
the exequatur (See U. S.-Great Britain (Palestine), 1924, Arts. 6,12). The 
French claim to exclusive power to grant exequaturs to consuls in Mada- 
gascar while Madagascar was under French protection was not admitted 
by the government of Madagascar. (Fauchille, Droit International, Vol. 1, 
pt. 3, p. 123.) Although Iraq is a mandated territory, the Iraq government 
issues exequaturs and thus Iraq is the receiving state for consuls functioning 
there (Permanent Mandates Commission, minutes, 10th sess. p. 65). The 
British Dominions would be receiving states with respect to consuls in their 
territory under the practice established at the Imperial Conference of 1926, 
whereby application for exequaturs for persons desiring to act as consuls in 
a dominion are referred to the Dominion Government concerned and 
countersigned by a Minister of that Government. (Report of Inter- 
Imperial Relations Committee, 1926, Cmd. 2768, p. 26.) As to admission of 
consuls to leased territories and concessions in China, see U. 8. For. Rel. 
1903, pp. 387, 708; 1910, p. 205; Young, Japan’s Jurisdiction and Interna- 
tional Legal Position in Manchuria, 1931, vol. 2, p. 79; vol. 3, p. 50. 


(i) A “national” of a state is a person who possesses the nationality of that 
state or to whom that state is entitled to extend its protection in the territory 
of another state. 

COMMENT 


This is not a definition of the term ‘‘national’”’ but an extension, for the 
purpose of this convention, of the normal meaning to include inhabitants of 
a mandated territory (Treaty of Versailles, 1919, Art. 127; France-Turkey, 
1926, Art. 5) and a protected territory (Great Britain, 1921, Chap. 22, par. 10), 
seamen on national vessels (Argentina, Reg. 1926, Art. 171; Ecuador, Law 
1870, Art. 58; The Golubchick (1840) 1 W. Rob. 143; The Nina (1867) 
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2L. R., P. C. 39; The Amelia (1880) 3 Fed. Rep. 652; In re Ross (1890) 140 
U.S. 453; The Marie (1892) 49 Fed. Rep. 286), and other persons whom the 
state is entitled to protect in a given situation under general international 
law or treaties setting up a generally recognized international arrangement, 
As illustration of the latter, it seems to be generally recognized that Poland is 
entitled to protect Dantzigers abroad and that Denmark is entitled to protect 
Icelanders abroad. Palestine, Regulations (1922, Art. 4) provide: ‘‘the 
term consul’s national signifies any person having the nationality, or entitled 
to the protection, of the state appointing the consul.”’ 

The term does not include persons who are temporarily protected by a 
state at the request of the state whose nationality they have, in the interest 
of the latter state. Such cases frequently occur in time of war when 
belligerents usually request neutral states to protect their nationals in the 
enemy’s territory; they also occur in cases where a state does not maintain 
consuls in a given territory. In such cases no relation between the state 
offering temporary protection and the individual protected has been recog- 
nized by third states, of such a character as to “‘entitle” the state to protect 
him in the territory of such third state. According to United States regu- 
lations, consuls can extend protection to such persons only “‘ with the consent 
of the government in whose jurisdiction they reside” and ‘‘when the func- 
tion is accepted—which must be done only with the approval of the Depart- 
ment of State—the diplomatic or consular officer becomes the agent of the 
foreign government as to the duties he may perform for its citizens or 
subjects,” and “that government alone is responsible for his acts in relation 
thereto” (1931, par. 174, 453; Dip. Inst., 1927, c.8 (18)). Although bipartite 
treaties and national regulations have sometimes provided for the protection 
of nationals of one state by consuls of another in the territory of third states, 
the regulations of many states forbid consuls to accept appointments or per- 
form services for any other state without express instructions (Denmark, 
Inst. 1912, §18; Latvia, Reg., 1925, par. 8; Argentina, Reg. 1926, Art. 7) 
and some explicitly forbid the protection of non-nationals (Cuba, Reg. 1926, 
Art. 121; see also Introductory Note on Development of Consular Establish- 
ments and Article 11 (k), comment). 


(j) A “vessel of any state’’ is any water or air craft to which that state is 
entitled to extend its protection on the high seas or in the territory of 
another state. 


COMMENT 


The word “‘vessel” (used chiefly in Art. 11) is made by this statement to 
include air craft. The national character of a vessel is made to depend (as is 
the national character of a person under par. i) upon the right of the state 
to extend protection abroad. 

With the increase of aerial navigation, consular functions have extended 
to the supervision, assistance and protection of air as well as water craft of 
the sending state, and this has been explicitly recognized in some recent 
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consular regulations (See Latvia, Reg. 1925, pars. 109-112; U. S. Reg. 1931, 
par. 375, note 1). 

In using the expression “vessel of any state,”’ no implication is intended as 
to the tests by which the national character or other title of a state to protect 
a vessel outside of its territory may be established. Rules of international 
law are assumed to exist for the solution of difficulties which may arise, such 
as that presented by nationally owned but unregistered vessels and vessels 
transferred in time of war or under unusual conditions. (See U.S. Reg., 
1931, par. 347; Acting Secretary of State Hunter to Mr. Wingate, September 
20, 1884, 5 Moore’s Dig. 145; Third Assistant Secretary of State Cridler to 
Mr. Thackara, July 20, 1900, 5 zbid., 147.) The consular convention 
between Greece and Turkey, determined by the arbitration of 1901, sought to 
prevent the illegal change of the flag of vessels to defraud creditors (Art. 16). 


SECTION II. ESTABLISHMENT OF CONSULAR STATUS 
ARTICLE 2.—DUTY TO PERMIT CONSULAR ACTIVITY 


A state shall permit any state with which it maintains diplomatic rela- 
tions to have consuls at any port, city or place within its territory where any 
other state is permitted to have consuls. 


COMMENT 


The duty of a state to permit the establishment of consuls in parts of its 
territory open to the most favored nation is a very common treaty provision. 
It is to be distinguished from the common treaty provision assuring most 
favored nation treatment to consuls in regard to rights, privileges and im- 
munities once they are admitted (see Art. 15 (b), infra). Treaties are 
usually reciprocal in this respect but the treaty of Versailles provides: ‘‘The 
Allied and Associated Powers may appoint consuls general, consuls, vice 
consuls and consular agents in German towns and ports” (Art. 279. See 
also treaties of St. Germain, Art. 231; Trianon, Art. 214; Neuilly, Art. 159). 
Some bipartite treaties assure each party equal opportunity to establish con- 
sulates in the territory of the other, but contain no other provision with 
regard to consuls. This is also provided in the Caracas convention, 1911 
(Art. 1). (See also Field’s code, Art. 161.) The text is designed to general- 
ize this requirement among states, parties to the present convention. How- 
ever many writers have asserted that no such requirement exists under 
general international law. (2 Vattel, Droit des Gens, Sec. 34; 1 Oppenheim, 
International Law, Sec. 425; Fiore, Sec. 498; Bluntschli, par. 247; Puente, 78 
University of Pennsylvania Law Review, 329; Arnold v. United Insurance 
Company (1800), 1 Johnson New York Reports 363.) 

The regulations of a few states reserve discretion with respect to the 
establishment of consuls, but without necessarily implying discrimination 
between different states. Bolivian regulations (Art. 94) provide that “the 
Government has the power to authorize foreign consulates in the cities and 
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ports of the Republic” and that such establishments will be admitted in the 
capitals of provinces only in ‘‘exceptional cases of public interest.’’ Bra- 
zilian regulations (1851, Art. 22) provide that ‘‘a decree of the government 
will designate the places of the Empire in which consular agents are or shall 
be admitted.”’ Ecuador’s regulations provide for the establishment of con- 
sulates in foreign countries where the Republic has commercial relations 
“provided it is entitled thereto by treaties, conventions or international 
practice’? (Law, 1870, Art. 1), and provide for the establishment of consulates 
by other states in its territory ‘‘subject to the provisions of the treaties and 
public conventions” and if there are none “to the general rules of inter- 
national law and to the principles of reciprocity,’’ (Decree 1916, Art. 1). 
See also Honduras, Law 1906, Arts. 5 and 7. 

Occasionally treaties have not provided for most favored nation treatment. 
Thus, Persian treaties with Belgium, Sweden and France concluded in 1928 
permit the establishment of consuls in localities ‘‘to which hitherto ad- 
mitted’’ (Art. 1), the Soviet treaty with Poland, 1924, declares that the loca- 
tions will be defined by special agreement (Art. 1); and the British-Afghan 
treaty (1921) itself defines the places. The Havana convention, 1928, pro- 
vides for establishment of consuls with ‘“‘the express or tacit consent of the 
receiving state” (Art. 1). 

It will be noted that the text includes the qualification that the receiving 
state has this duty only toward sending states with which it maintains 
diplomatic relations. While a receiving state might permit persons sent as 
consuls by governments with which it does not wish to have diplomatic 
relations to reside in its territory without recognizing such governments (see 
Art. 6, infra), yet it is not the usual practice of states to do this, and it seems 
entirely reasonable to permit a receiving state to decline to admit consuls 
under such circumstances. 

It is common for states to admit consuls from governments which they 
recognize and with which they are in amicable relations, but which do not 
send them a regular mission. In such cases one of the consuls is usually 
vested with diplomatic functions and his admittance practically establishes 
diplomatic relations. The article does not forbid this practice, but merely 
provides that the state may refuse to admit consuls from such a state if it 
wishes. In as much as admittance under such circumstances would grad- 
ually establish diplomatic relations, the receiving state would seem entitled 
to that discretion. 

The receiving state may refuse to admit a particular individual as consul 
at discretion. This is frequently specified in bipartite treaties. It must, 
however, under this article recognize the right of the sending state to main- 
tain a consul at the place. If it nullified this right by repeatedly refusing to 
admit persons appointed by a sending state, there would be ground for 
protest (Art. 7, infra). 

The expression “ports, cities and places”’ is that used in recent American 
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treaties, and is intended to be comprehensive. It is, of course, open for a 
receiving state to exclude consuls altogether from certain places such as naval 
bases, the only requirement being that it treat all states alike. This has 
been specified in many bipartite treaties (U. S.-Great Britain, 1815, Art. 4; 
U. S.-Colombia, 1824, Art. 26; U. 8.-Belgium, 1880, Art. 1; U. S.-Sweden, 
1910, Art. 1; Italy-Czechoslovakia, 1924, Art. 1 (6)). The treaties ending 
the World War seem to have precluded the central powers from excluding 
consuls of the allied powers from any of their ‘‘towns and ports.’”’ (See 
articles cited supra.) 


ARTICLE 3.—ACQUISITION OF CONSULAR STATUS 


A person becomes a consul through his appointment by a sending state to 
exercise consular functions and his admission to the exercise of such func- 
tions by the receiving state. 

COMMENT 


The conditions which entitle a particular individual to function as consul, 
dealt with in this article, must be distinguished from the conditions which en- 
title a state to have consuls at a particular port, dealt within Article2. This 
article makes it clear that for a person to become a consul, the sending state 
must have appointed him and the receiving state must have admitted him. 
The evidence necessary to establish such appointment and admission is 
dealt with in Articles 4 and 5. 

While a person appointed ‘‘consul’’ by a state may be a “‘consul” under 
the law of that state, it seems clear that under international law he does not 
enjoy the status of consul until admitted by the receiving state. The Ha- 
vana convention says, ‘‘states may appoint (consuls) in the territory of 
others with the express or tacit consent of the latter.” British regulations 
include in the term ‘‘ consular officer” only persons recognized as such by the 
receiving state, and Soviet regulations consider ‘“‘consular representatives” 
only persons appointed consul general, consul, vice consul, or consular agent 
by another state and ‘‘accepted in such capacity by the government of the 
U.8.S. R.” (Reg. 1927, Art. 9.) (Cf. Costa Rica, Decree 1925, Art. 6: 
“The appointment of every consul . . . shall be made by means of letters 
patent which shall have no legal effect until the government of the respective 
nation has granted the exequatur.’’) 

In practice, receiving states seldom refuse to admit persons appointed to 
act as consuls in their territories and some conventions suggest that this 
admission is to be given automatically. ‘‘The Government of each of the 
High Contracting Parties shall furnish free of charge the necessary exequatur 
of such consular officers of the other as present a regular commission, etc.”’ 
(United States-Latvia, 1928, Art. 17; see also draft of the Institute of In- 
ternational Law, 1896, Art. 3.) It is believed, however, that this refers 
merely to the form of giving consent and not to the substance. Undoubt- 
edly, consent may be refused or given conditionally. (See Art. 7, infra.) 
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This participation by both sending and receiving states in the vesting of a 
person with consular status seems to be the meaning intended by the expres- 
sion in the United States Consular Regulations that consuls “‘are regarded 
as the officers both of the state which appoints and the state which receives 
them. The extent of their authority is derived from their commissions and 
their exequaturs.”’ (Par. 72.) See also Secretary of State Jefferson to the 
French Minister, 1793, ‘“‘Every foreign agent depends on the double will of 
the two governments, of that which sends him and of that which is to permit 
the exercise of his functions within their territory’ (5 Moore’s Dig. 29); and 
Shaw, C. J., “‘An American Consul in France derives his authority in effect 
from both governments; he has his commission from the United States, but 
his exequatur from France.” (Scanlon v. Wright (1833), 13 Pick. (Mass.) 
523, citing The Bello Corrunes, 6 Wheat. 156, Note.) 

Clearly a consul is not an officer of both states in any other sense. He is, 
as has been explained in the introduction, an officer of the sending state, 
exercising his function as its agent, under its instructions and subject to its 
control with respect to salary, discipline and tenure. The circumstance that 
his functions are exercised in foreign territory entitles the receiving state to 
participate in vesting him with consular status, to terminate that status and 
to subject him to its law and jurisdiction except in respect to his official acts. 
(See Art. 21.) This exception, however, indicates that he is not its “officer” 
in the usual sense of the word. It has been suggested that the receiving state 
in granting to the consul an exequatur expected that ‘‘citizens and inhabi- 
tants of that state would have the benefit of the usual consular acts’”’ (Secre- 
tary of State Marcy to Mr. Magellon, Spanish Minister, January 19, 1854, 
5 Moore’s Dig. 115); but it has also been recognized that the receiving state 
can not compel the consul to perform such acts by any legal process. (See 
Acting Secretary of State Adee to Mr. Moeser, July 13, 1894, citing 12 
Opinions of Attorneys General 1; 5 Moore’s Dig. 116; 1 Hyde 827.) 


ARTICLE 4.—REQUEST FOR ADMISSION 


A sending state, when requesting another state to admit a person to the 
exercise of consular functions, shall communicate to that state satisfactory 
evidence of the appointment and shall indicate the character and grade of 
service to which such person has been appointed and the consular district 
to which he has been assigned. 


COMMENT 


Before admitting a person as a consul the receiving state is entitled to be 
authoritatively informed of certain facts about him. The minimum items 
which it may expect are the fact of appointment by the sending state, the 
character and grade of service to which appointed, and the district to which 
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assigned. The Havana Convention, 1928, requires that the commission 
submitted to the receiving state “shall contain the name, category and 
authority of the appointee,” and the treaty between Poland and Russia, 1924 
(Art. 2), requires the “letter of appointment” to state the name, rank, na- 
tionality, district and place of residence. 

States, of course, differ with respect to the constitutional authority com- 
petent to appoint consuls. Usually for principal consuls of career the au- 
thority is the chief of state, often advised by the minister of foreign affairs, 
by the executive council or, as in the United States, by part of the legislature. 
Honorary consuls are sometimes appointed by the minister of foreign affairs. 
Subordinate consuls (vice consuls and consular agents) are usually ap- 
pointed by principal consuls (Viveash v. Beckers (1814), 3 Maule and Selwyn 
284); in the United States such officials are appointed by the Secretary of 
State on nomination of the principal consul. (Reg. 1931, pars. 21, 22, 23.) 
For details of these variations, national constitutions, laws and consular 
regulations must be consulted. Treaties often specify that principal consuls 
shall have authority to appoint subordinates (U. S.-Belgium, 1880, Art. 8; 
U. S.-Germany, 1923, Art. 17; Italy-Czechoslovakia, 1924, Art. 1 (4); 
France-Poland, 1925, Art. 2; Havana Convention, 1928, Art. 4; Field’s Code, 
1872, par. 164), and sometimes they add that the principal consul must give 
clear evidence of his power to make such appointments. (France-Poland, 
1925, Art. 2; Secretary of State McLane to Mr. Lederer, Austrian Consul 
General, February 28, 1834, 5 Moore’s Digest 16. See also Honduras, Law, 
1906, Art. 11.) These constitutional details, however, are not of importance 
to the receiving state except in so far as they clarify the evidence that the 
appointment has been made by the sending state. Such evidence implies 
adequate indication that the necessary constitutional authorities of the 
sending state have acted. 

The article requires only ‘‘satisfactory evidence” of the appointment, 
leaving it to the receiving state to decide in the light of circumstances whether 
the evidence submitted is of this character. In practice receiving states 
are sometimes satisfied with a simple notification by a consul to the local 
authorities of his appointment of a deputy consul, vice consul or consular 
agent, while on the other hand, some treaties require ‘‘a legal commission 
signed by the chief executive of the appointing state and under its great 
seal” as prerequisite to grant of a ‘‘legal exequatur.”” (U. S.-Latvia, 1928, 
Art. 17.) Consular regulations have required that appointments be in- 
dicated by letters patent (Costa Rica, Law 1925, Art. 6; Bolivia, Reg. 1924, 
Art. 9; Ecuador, Decree 1916, Art. 4); letters patent and credentials signed 
by the head of state (Hungary, Inst. 1922, Chap. 1 Appointment); and let- 
ters patent if required by the receiving state (Italy, Reg. 1866, Art. 8). 
Field’s code requires that consuls other than temporary or subordinate 
officers be supplied with a suitable commission (Art. 167). The Havana 
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Convention leaves the form and requirements for appointment to the law 
of the sending state (Art. 2). 

It is clear that the receiving state is entitled to know that the person ap- 
pointed is vested with consular powers. This should be evident from the 
title given the officer by the sending state. A commission as consul general, 
consul, vice consul, consular agent, or other term traditionally recognized as 
designating a ‘‘consul” leaves no room for doubt. Where a more ambiguous 
title is used such as trade agent, chancellor of consulate, etc., difficulties may 
arise. A New York court has held that the appointment of a person as 
chancellor of the French Consulate General in New York, approved infor- 
mally by the Department of State, did not make the individual a consul even 
though the French Embassy in the United States asserted that the official in 
question was in the consular career service with functions practically identi- 
cal to those of a vice consul. The situation in this case was somewhat 
complicated by the fact that the treaty between the United States and 
France of 1853 expressly referred to chancellors of consulate as a class dis- 
tinct from consuls general, consuls, vice consuls, or consular agents (Art. 2). 
(Lonsdale Shop v. Bibily (1925), 213 New York Supplement 170; Moracchini 
v. Moracchini (1925) 213 New York Supplement 168.) Puente approves this 
opinion on the ground that it would be dangerous practice to permit diplo- 
matic and consular officers to clothe subordinates with consular character at 
will. (78 University of Pennsylvania Law Review, (1930), 345.) It is 
clear that the evidence of the appointment ought to be given in such a way 
that the receiving state, in admitting the officer will understand that the 
person is indeed a consul. 

In view of certain exceptional provisions respecting the powers and privi- 
leges of principal consuls and of consuls other than consuls of career (see 
Arts. 1 (b), (c); 12, 26), the receiving state is entitled to know whether the 
consul belongs to either of these categories. This information would be 
disclosed by indication of the ‘‘character and grade of service” of the in- 
dividual. The nationality of the individual may affect his immunities in 
some respects (see Art. 26), and some treaties require the sending state to 
indicate it. (Poland-U. 8S. S. R., 1924, Art. 2.) The receiving state is en- 
titled to make this and indeed other information a prerequisite to admitting 
the consul (see Art. 7). 

In practice the sending state usually communicates the extent of the 
consular district with more or less precision, and national regulations some- 
times require this and similar indication in the exequatur (Netherlands, 
Reg. 1926 Art. 6; U. S., Reg. 1931, par. 27; Brazil, Formalities for Admission 
of Foreign Consuls, 1928, Art. 18; U. S. 8. R., Reg. 1927, Art. 10), as do 
occasional bipartite treaties (Netherlands-Cuba, 1913, Art. 3.; Italy- 
Czechoslovakia, 1924, Art. 1 (2); Poland-U. 8.8. R., 1924, Art. 2; Germany- 
Estonia, 1925, Art. 2). These treaties usually require that any changes in 
the district indicated with the credentials and recognized in the exequatur be 
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notified. As consular functions can only be exercised in the district, it seems 
clear that this information should be indicated. (See comment Art. 1 (f) 
and Art. 11.) 

While no particular form of evidence is specified, the type of evidence 
normally submitted is a commission issued by the appropriate authority of 
the sending state and transmitted through the diplomatic channel. The 
term commission is to be understood in the generic sense of a formal docu- 
ment conferring rank or authority. Different terms have been used for the 
document, such as letter patent, commission consulaire, lettre de provision. 
(See Puente, 78 University of Pennsylvania Law Review 327; 1 Oppenheim, 
3rd ed. 595.) A consul of the United States under present law has three 
documents, the first appointing him to a class of the United States Foreign 
Service, the second conferring upon him a consular rank and the third assign- 
ing him to a particular consular post. The third document would be the 
consular commission. 

The usual practice is to present the commission to the receiving state 
through the diplomatic channel, although usually the regulations provide, 
as does the Havana Convention (Art. 4), that this is only for the commissions 
of principal officers. (See Argentina, Reg. 1926, Art. 18; Bolivia, Reg. 
1924, Art. 97; Belgium, Decree 1920, Art. 53; Brazil, Reg. 1920, Art. 13; 
Formalities, 1928, Arts. 1-4; Costa Rica, Law 1925, Art. 7; Ecuador, decree 
1916, Art. 4; Great Britain, Inst., Chap. 1, pars. 5, 6; Haiti, Order 1917, 
Art. 17; Latvia, Reg. 1925, Art. 32; Luxemburg, Order 1923, Art. 8; U.S., 
Reg. 1931, pars. 48, 50; Dip. Inst., 1927, C. 8 (16, 17). Presentation may 
ordinarily be made by a consul if there is no diplomatic officer. The docu- 
ment appointing a subordinate consul is also frequently presented through 
this channel as a guarantee of its authenticity. The text does not require 
that any particular channel be used. It has been said that the original 
document alone gives satisfactory evidence of appointment and should be 
presented. (Secretary of State Jefferson to British Minister, 1793, 5 
Moore’s Dig. 15.) 


ARTICLE 5.—ADMISSION 


A state which has been requested to admit a person to the exercise of 
consular functions, admits such person by an indication of its consent to his 
exercise of consular functions. Such admission may be provisional. An 
exequatur issued to such person by the appropriate authority of the receiving 
state shall be conclusive evidence of his admission. A state may refuse to 
permit a person to exercise consular functions within its territory until it has 
issued to him an exequatur or other evidence of his admission. 


COMMENT 


This article distinguishes the ‘‘admission” from the “provisional ad- 
mission” of a person to the exercise of consular functions, and distinguishes 
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both from “permission” to a person to exercise consular functions. The 
first two imply some positive act by the receiving state, while the last means 
merely that the receiving state has raised no objection. (See Art. 6, infra.) 

No specific form of admission is required by this article. Any indication 
that the receiving state has given its consent is sufficient. The practice 
varies greatly according to the state and according to the rank of consul 
involved. Among the methods which have been employed are: issuance of 
a formal document (the exequatur) to the consul; issuance of an informal 
document to the consul; publication of a decree or general notification; 
formal note to the diplomatic representative of the sending state; oral noti- 
fication to such diplomatic officer or to the consul. 

Many states make a distinction between principal and subordinate consuls. 
Thus United States treaties generally require the receiving state to ‘‘furnish 
free of charge the necessary exequatur’’ to consular officers who present ‘“‘a 
regular commission.’”’ In the United States, the formal exequatur is signed 
by the President and counter-signed by the Secretary of State. However, 
it has been the usual practice to admit subordinate officers by a Department 
of State exequatur, or even in a less formal manner. (Secretary of State 
Evarts to Mr. Sherman, 1879, 5 Moore’s Dig. 14; Hyde, International Law, 
791; Hall, 8th ed. 373.) The Supreme Court of New York has indicated 
that in the United States a formal exequatur is not absolutely essential 
for all consular officers: ‘“‘I do not say that it is necessary that the president 
shall issue an exequatur to each of these officials, but I do hold that before 
they can be recognized by the courts as entitled to the privileges and im- 
munities of consuls and vice consuls or other consular officials, there must 
be evidence that they have been recognized as such officials by the executive 
branch of the Federal Government.” (Moracchini v. Moracchini (1925), 
213 New York Supplement 168, 169.) It is stated in the British Foreign 
Office List (1928, p. 506) that: “the King’s Exequatur is granted to Foreign 
Consular Officers holding a Commission signed by the Sovereign Supreme 
Authority of the State appointing them. In other cases a formal recognition 
is accorded.” 

The need of clear evidence of admission by the receiving state, even for 
subordinate consuls, is indicated by the United States regulations, which 
provide, “it is customary to transmit to the diplomatic representative for 
recognition and authority a certificate of appointment of all subordinate 
officers, except those of consular assistants, interpreters, and marshals, and in 
such cases before entering upon his official duties the consular officer will wait 
until he receives recognition from the government of the country or per- 
mission from the local authorities to act’’ (par. 51). (See also Ecuador, Reg. 
1916, Art. 16; Egypt, Reg. 1863, Art. 7; Switzerland, Reg. 1923, Arts. 13, 14; 
and treaty Germany-Nicaragua, 1896, Art. 24.) 

The practice of giving provisional recognition is common and is approved 
in many official documents. (See United States, Reg. 1931, pars. 49, 54; 
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Secretary of State Jefferson to the minister plenipotentiary of Great Britain, 
1793, 5 Moore’s Dig., Sec. 699; Secretary of State Forsythe to Baron Mar- 
shall, Austrian Minister, 1839, zbid.; Argentine, Reg. 1926, Art. 17; Brazil, 
Formalities, 1928, Art. 10; Cuba, Reg. 1926, Art. 2; Great Britain, Inst., 
Chap. 1, par. 7; Persia, Note Verbale, July 9, 1929; Sweden, Inst. 1928, Art. 
14; treaty, U. S.-Cuba, 1926, Art. 2; Havana Convention, 1928, Art. 6.) 
But such recognition is considered merely temporary and the officer may have 
difficulty in enjoying the benefits of consular status. Practice does not seem 
to accord the full legal privileges to such an official, but merely temporary 
permission to perform his functions. The situation was thus stated by 
Secretary Blaine, ‘‘ Where provisional notice is given of the appointment of a 
consular officer pending formal presentation of his commission and applica- 
tion for an exequatur, no exequatur issues, but the Secretary of the Treasury 
is requested to give temporary recognition to the acts of the appointee. If 
no confirmatory action is taken within a reasonable time, the appointment is 
dropped from the record.”’ (Secretary of State Blaine to Sir Edward Thorn- 
ton, British Minister, May 27, 1888, 5 Moore’s Dig. 17.) 

Although any indication of consent by the receiving state constitutes ad- 
mission of a consul, documentary evidence of this consent issued to the 
consul, known as an exequatur, furnishes conclusive evidence thereof and is 
therefore a desirable possession forthe consul. It should indicate the author- 
ity from which it issues, usually the chief of state, or the foreign minister. 
The actual form of exequaturs has varied greatly. In the United States a 
presidential exequatur is a very formal document under the Great Seal of the 
United States, whereas in Austria the commission is merely endorsed with 
the word exequatur. In Germany the government merely returns the com- 
mission with the statement that the necessary instructions have been issued 
to the end that the officer shall be recognized; notice to that effect is sub- 
sequently issued in the Reichsanzeiger. (See despatch from U.S. ambassador 
to Germany, April 23, 1931.) In Russia and Denmark also the consul 
merely receives notice that he is recognized. It has even been asserted that 
verbal assurance of recognition may be sufficient (See Secretary of State 
Gresham to Mr. Thompson, Minister to Brazil, September 27, 1894, United 
States Foreign Relations, 1894, p. 85). 

Courts have frequently asserted that possession of an exequatur is essen- 
tial for the enjoyment of consular status (see Lowry v. Lousada, Fed. Cas. 
No. 8517; Scanlon v. Wright, 30 Mass. 523; The Adolph, Fed. Cas. No. 86), 
and the United States refrained from protesting the invasion of premises, 
arrest and imprisonment of a person appointed consul in Nicaragua before 
he had his exequatur (Secretary of State Marcy to Mr. Wheeler, May 11, 
1855, 5 Moore’s Dig. 13). National regulations and treaties very commonly 
declare that the consul must not enter upon his functions until he has been 
granted an exequatur (Argentina, Reg. 1926, Art. 17; Haiti, Law, 1912, Art. 
17; Switzerland, Regulations, 1923, Art.14. Cf. Denmark, Inst., 1912, §20. 
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Consul must obtain exequatur from the government of the country concerned 
“provided this formality be required in such country’’). The United States 
penalizes a person for acting as consul without prior notification to the De- 
partment of State. (Act June 15, 1917, 40 U. S. Statutes 217, 226. See 
also Puente, The Foreign Consul: His Juridical Status in the United States, 
Chicago, 1926, p. 40.) Costa Rican regulations (1926) provide that acts 
by its consuls before receiving the exequatur are “‘illegal’’ and render the 
officer civilly and criminally liable. (See also, Bolivia, Reg., 1886, Art. 11.) 

In view, however, of the informal character which exequaturs have some- 
times had, the actual practice seems to recognize any sufficient evidence that 
the receiving state has admitted the person. This article accepts that 
practice. Practice indicates that a consul may have considerable difficulty 
in proving his status without an exequatur (case of Carlier d’Abanuza c. 
Abrassart, August 25, 1842, Cour de Paris, 12 Dalloz Jur, Gen., 28; 2 Travers, 
Droit penal int. 294 and cases cited supra). Refusal to permit a person to 
function until admitted must be distinguished from the more serious step of 
refusing to admit a person altogether. (See Art. 7 infra.) 

Consular regulations often contain detailed provisions in regard to notifica- 
tion to be given by the consul to his legation, to the local authorities and to 
the local consular corps upon assuming his functions, and Field’s code 
requires notification of the local authorities (par. 168). These matters, 
however, seem to rest on courtesy or convenience and are more suitable for 
treatment in national regulations than in an international convention. 

The regulations of Brazil (Formalities for Admission of Foreign Consuls 
1928, Art. 32), and Honduras (Law 1906; Art. 13) require a register of foreign 
consuls to be kept in the foreign office. 


ARTICLE 6.—PRESUMPTION OF RECOGNITION 


(a) A sending state shall not be presumed to have recognized the 
authority in actual control of a territory as entitled to such control because 
it has appointed a person or has permitted a person previously appointed to 
exercise consular functions within such territory, nor because such person 
has applied to that authority for permission to exercise consular functions. 

(b) A state shall not be presumed to have recognized a government be- 
cause it has raised no objection to the exercise of consular functions within 
its territory by a person appointed for that purpose by such government. 


COMMENT 


States have often sent consuls to function in regions under the control of 
an authority which they do not recognize as entitled to such control by 
international law. The United States, for instance, obtained exequaturs 
from Nicaragua for an American consul at Corn Island, from the Hovas for a 
consul in Madagascar, and from Great Britain for a consul at Belize, at a time 
when it did not recognize the legal authority of these governments in the 
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region. (Acting Secretary of State Rives to Mr. Hall, November 12, 1888, 
5 Moore’s Dig. 13.) Great Britain maintained consuls in the territory under 
control of the revolting Latin-American nations and of the Confederate 
States of America. (See Bonham, The British Consuls in the Confederacy, 
New York, 1911, pp. 23-259; Hall, International Law, 8th ed., p. 377; 1 
Moore’s Dig. 207.) Objection by the United States to correspondence by 
Mr. Bunch, British consul at Charleston, South Carolina with the Confed- 
erate government was based rather on the political objectives of the cor- 
respondence (Confederate adhesion to the Declaration of Paris) outside of 
proper consular functions, than to the fact of consular relations between 
Mr. Bunch and the de facto authorities. (Secretary of State Seward to 
Mr. Adams, Minister to England, August 17, 1861, 5 Moore’s Dig. 21.) 
Similar reasons prompted the United States to revoke the commission of 
Consul Hantus at Manzanillo, Mexico. Consul Hantus had made an ar- 
rangement with Tobiaz, an insurgent chief, by which the commission of the 
consular agent, functioning in the region controlled by Tobiaz, was addressed 
to the latter. In view of the very unstable status of Tobiaz the United 
States thought this “inconsistent with proper respect for the constitutional 
authorities of Mexico.” (Assist. Secretary of State F. W. Seward to Mr. 
Hantus, ‘‘late United States consul,’ June 18, 1863, 5 Moore’s Dig. 127.) 

Officials and writers have interpreted the practice as evidence of the rule 
in paragraph (a) that establishment of consular relations with a de facto 
regime carries no implication as to recognition of the legal position of that 
regime in the territory. The United States instructed its consuls in Belgium 
to get permission to function from German military authorities during the 
occupation of 1914, because such officers are ‘“‘commercial and not political 
representatives of a government” and ‘permission for them to act within 
defined districts is dependent upon the authority which is in actual control 
of such districts irrespective of the question of legal right.’’ (Secretary of 
State Bryan to Mr. Gerard, January 21, 1915, U. 8S. White Book, 3 Euro- 
pean War 362; 1 Hyde 790; 2 ibid. 386; see also Secretary of State Adams to 
the President, January 28, 1819, 5 Moore’s Dig. 13; Hall, International Law, 
8th ed., p. 109, 377; 1 Moore’s Dig. 206; 1 Cobbett, Leading Cases on Inter- 
national Law, 3rd ed., 311; Hervey, The Legal Effects of Recognition in 
International Law, 1928, p. 19; Hershey, 14 American Journal of Interna- 
tional Law, 515.) 

Oppenheim (3rd ed., Vol. 1, p. 596), while admitting that a state does not 
recognize a de facto government by authorizing its consul to function in the 
territory controlled by such government, thinks that application for a formal 
exequatur does constitute recognition. The British accredited representa- 
tive stated to the Permanent Mandates Commission in 1931 that ‘foreign 
states had been informed that their request for King Faisal’s exequatur would 
imply de jure recognition.” (P. M. C. Min. XX, 133.) The fact that no- 
tice was considered necessary lends support to the rule here adopted. 
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It is generally recognized that a receiving state by granting an exequatur 
recognizes the sending government. (Secretary of State Adams to the 
President, January 28, 1819; 4 American State Papers, Foreign Relations, 
413; 1 Moore’s Dig. 79; 206; 5 ibid. 13; Hall, 8th ed. 109. But the state- 
ment in paragraph (b) which nullifies any presumption that a receiving 
state merely by acquiescing in the functioning of a consul within its territory 
recognizes the sending government, is supported by practice. On the oc- 
casion of the attachment of the property of the Mexican Consulate General 
in New York in 1922 when the Mexican government was not recognized, the 
Secretary of State wrote the governor of New York, October 27, 1922: 
“Under generally accepted practice and comity a consul may claim inviolabil- 
ity for the archives and official property of his office, and their exemption 
from seizure or examination, and the Department is of the opinion that 
under existing circumstances the person acting as Mexican consul general 
in New York, even though he has received no exequatur, should in practice 
be accorded such inviolability.” (Stewart, Consular Privileges and Im- 
munities, p. 53.) See also Secretary of State Adams to the President, 
January 28, 1819 (supra); note of Secretary of State Seward to Mr. Romero, 
Mexican minister, August 9, 1865 (supra) and letter of Secretary of State 
Hughes, March 2, 1923, to the governor of Illinois regarding the appointment 
of Mr. Lupian as Mexican consul in Chicago, although his government had 
not been recognized. (Puente, 78 University of Pennsylvania Law Review, 
335.) 

It should be noted that a person who has been sent as a consul and per- 
mitted to function by an unrecognized regime in the region it controls, or a 
person who has been sent as a consul by an unrecognized regime and per- 
mitted to function, is not a “‘consul” in the sense of this convention. Arti- 
cle 2 requires appointment by the sending state and admittance by the receiv- 
ing state for the acquisition of consular status by a person. By declining to 
recognize the sending regime or to recognize the legal sovereignty in the dis- 
trict of the receiving regime, a state indicates that it does not consider such 
regimes competent to represent the sending state or the state with sover- 
eignty of the district to which the consul is sent. Thus appointment or 
admission of a person as consul by such an unrecognized regime does not 
make him a consul under international law as interpreted by the state with- 
holding recognition. However, subsequent recognition of such a regime 
may have a retroactive effect and a de facto government may properly repre- 
sent the state under international law even though particular states have 
never recognized it (Costa Rica and Great Britain Arbitration 1923, 18 
American Journal of International Law 147). The individual’s consular 
status would then begin at the moment when from the standpoint of inter- 
national law both the receiving and the sending regimes properly repre- 
sented the states involved. 

Questions which may arise as to the legal status of the acts of a person 
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who while functioning as a consul is not a consul under international law, 
are believed to be questions of municipal law outside the scope of this con- 
vention. A sending state may, if it wishes, regard as valid the documents 
authenticated or other acts performed by persons sent by it as consuls, even 
if such persons do not enjoy the status of a consul in international law. 
The legal effect which other states give to consular acts is a matter of private 
international law not covered in this convention, and similarly the legal effect 
which they would give to acts performed by a person who, while sent and 
functioning as a consul, does not have that status under international law, 
is not a matter within the scope of this convention. | 

It is to be observed that once a person has become a consul mere change 
of government in the sending or receiving state does not automatically 
affect his status (see comment to Art. 10). If there is an insurrection or a 
military occupation, however, it does not seem that the de facto regime is 
obliged to recognize the status of consuls previously admitted to the terri- 
tory under its control. The government of the Confederate States of 
America was doubtful as to its duty to recognize the British consuls admitted 
to the South by the United States. It tolerated their stay for a time with- 
out new exequaturs, on the theory that the Federal government had acted as 
agent for the southern states in admitting them; but it eventually expelled 
them. (Bonham, The British Consuls in the Confederacy, New York, 1911, 
p. 18, 232.) The belligerent governments during the World War generally 
refused to recognize the status of neutral consuls in occupied territory unless 
they received permission from the occupying authorities. Belgium denied 
the right of the occupant to regard the existing exequatur as automatically 
cancelled. (See correspondence in regard to U. 8. consuls in occupied 
portions of Belgium, Serbia and Russia during the World War. U.S. White 
Book, 3 European War 361 ff. See also 1 Garner, International Law and 
the World War, London, 1920, 51; 1 Hyde, 790; 2 zbid. 386.) 


ARTICLE 7.—REFUSAL TO ADMIT 


Subject to the provisions of Article 2 of this convention, a state may refuse 
to admit a person to the exercise of consular functions within its territory 
without assigning reasons for such refusal. 


The right of the receiving state to refuse its consent to the exercise of 
consular functions within its territory by a particular person has been gen- 
erally recognized. It is implied from the necessity of the consent of the 
receiving state to the acquisition of consular status, stipulated in Article 3. 
This must be distinguished from refusal of a receiving state to permit a 
person to function as a consul until it has given its consent (Art. 5, supra), 
and also from refusal to permit a state to maintain consuls at all in a partic- 
ular place (Art. 2, supra). Germany, Austria, Hungary and Bulgaria were 
required by the treaties ending the World War not only to open their “ports 


tur 

the 
ns, 
ite- 

ing 
ory 
oc- 

ral 

he 
22: 

on 
at 

al 

ce 
it, 

0, 
te 

t 

d 

a 
0 


242 THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


and towns” to consuls of the Allied and Associated powers, but also ‘‘to 
approve the designation of the consuls general, consuls, vice consuls and 
consular agents whose names shall be certified to her, and to admit them to 
the exercise of their functions in conformity with the usual rules and cus- 
toms.’”’ This seems to preclude refusal to admit. (Treaties of Versailles, 
Art. 279; St. Germain, Art. 231; Trianon, Art. 214; Neuilly, Art. 159. See 
also Fauchille, Droit International, Vol. 1, Pt. 3, p. 123.) 

The present article states that the reason for such refusal need not be 
communicated. Treaties and diplomatic discussions have sometimes 
recognized this explicitly (Poland-Russia, 1924, Art. 2; Guerrero Draft, 1927, 
Art. 1; Consul Priest’s Case, Secretary of State Marcy to Mr. Wheeler, 
minister to Uruguay, May 11, 1855, 5 Moore’s Dig. 28). More often the 
fact that a state may refuse an exequatur to a person sent as consul is recog- 
nized without explicit statement as to communication of reasons. (Costa 
Rica, Law 1925, Art. 8; Honduras, Law, 1906, Art. 54; treaties Spain-Greece, 
1926, Art. 8; Denmark-Paraguay, 1903, Art. 8; Havana Convention, 1928, 
Art. 5; Bluntschli, Code, 1868, par. 248.) More rarely regulations and treat- 
ies have required the communication of adequate reasons (Bolivia, Reg. 
1886, Art. 93; Germany-Estonia, 1924, Art. 3; Guatemala-Honduras, 1896, 
Art. 21; Honduras-Nicaragua, 1894, Art. 20. See also Secretary of State 
Marcy to Mr. Daniel, November 7, 1853, 5 Moore’s Dig. 30), and in practice 
reasons have frequently been given for refusal to grant an exequatur. 
Among them have been: failure to present original commission (Secretary 
of State Jefferson to British Minister, September 16, 1793, 5 Moore’s Dig. 
15); occupancy of office under the receiving state (Secretary of State Freling- 
huysen to Mr. de Bille, May 5, 1883, 5 ibid. 18); conviction by military 
commission for seditious newspaper article (Second Assistant Secretary of 
State Adee to Mr. Sickles, December 26, 1899, 5 ibid. 29); expression of 
opinions hostile to receiving state; too close connection with Christian Mis- 
sions in Moslem country (Schuyler, American Diplomacy, 96; 5 Moore’s Dig. 
28; Hall, 8th ed., 373). 

While courtesy may suggest the communication of reasons for refusing 
to grant an exequatur, it seems clear that apart from special treaty stipula- 
tion the receiving state is not obliged to do so; in any case the refusal by 
the receiving state is final (Secretary of State Forsyth to Mr. East, October 
12, 1839, 5 Moore’s Dig. 28). In order to avoid the embarrassment of such 
action, treaties have sometimes required that the consent of the receiving 
state be obtained before assignment of the person by the sending state 
(Estonia-Russia, 1929, Art. 9). This procedure similar to ‘agréation” 
normally applied in the case of chiefs of diplomatic missions is, however, 
seldom resorted to in practice and clearly is not required. In view of the 
actual infrequency of refusals, it would seem an unnecessary inconvenience. 
The right to refuse an exequatur has been said to imply a right to grant it 
conditionally or with limitations. (Havana Convention, 1928, Art. 5; 
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Secretary of State Fish to Mr. Sickles, April 11, 1870, 5 Moore’s Dig. 14.) 
Such a practice is, however, unusual. 

Although reasons need not be given, refusal to admit a consul clearly must 
relate to the particular person and must not be employed in a way to invade 
the right of the sending state to equal consular representation with other 
states at the port. (Art. 2, supra.) The distinction between the two rights 
was clearly recognized by Secretary of State Jefferson in a communication 
to the French minister on December 9, 1793, asserting that treaty provisions 
to receive consuls do not affect the right to refuse ‘‘ particular persons which 
might at the moment be obnoxious to the nation to which he was sent.” 
(5 Moore’s Dig. 29.) 


ARTICLE 8.—WITHDRAWAL OF CONSENT 


A state may at any time withdraw its consent to a person’s exercise of 
consular functions within its territory. Except in urgent cases, a receiving 
state should not withdraw its consent without giving the sending state oppor- 
tunity to provide against the interruption of consular activities. 


The right of the receiving state to revoke an exequatur has been frequently 
provided in national regulations and treaties. In some cases the existence of 
the right is implied by recital of withdrawal of exequatur as a means by 
which consular functions terminate. (See U. 8.-Cuba, 1926, Art. 18 and 
comment on Art. 10 (b), infra.) The Guerrero draft (Art. 1) provides for 
withdrawal of exequatur without assigning reasons, and American Secretaries 
of State have asserted that reasons need not be assigned, for if they were, 
discussion of the sufficiency of such reasons would be invited. (Secretary of 
State Sherman to Mr. Pringle, Chargé d’Affaires to Guatemala, August 18, 
1897, U. S. Foreign Relations, 1897, p. 338; Secretary of State Seward to 
Baron de Wetterstedt, April 23, 1866, 5 Moore’s Dig. 23; See also British 
Foreign Minister Curzon to U. 8. Chargé d’ Affaires at London, December 27, 
1922.) National regulations and treaties, however, frequently require that 
“reasons be assigned”’ or that there be “grave” or “‘justified’’ cause. 
(Mexico, Law, 1859, Art. 22; Haiti, Order August 7, 1917, Art. 18; Honduras, 
Law, 1906, Art. 62; U. S.-Great Britain, 1815, Art. 4; U. S.-Colombia, 1850, 
Art. 2; U. S.-Switzerland, 1850, Art. 7; U. S.-France, 1853, Art. 1; U. S.- 
Netherlands, 1855, Art. 3; 1878, Art. 2; France-Peru, 1861; Honduras- 
Nicaragua, 1894, Art. 20; Honduras-Salvador, 1895, Art. 20; Guatemala- 
Honduras, 1896, Art. 21; U. S.-Spain, 1902, Art. 14; Russia-Bulgaria, 1911, 
Art. 5; U. S.-Japan, 1911, Art. 3; Netherlands-Cuba, 1913, Art. 3; Japan- 
Latvia, 1920, Art. 4; Latvia-Switzerland, 1924, Art. 19; Italy-Czechoslovakia, 
1924, Art. 1 (7); China-Austria, 1925, Art. 2; Germany-Estonia, 1925, Art. 3; 
Greece-Switzerland, 1927, Art. 12. See also Bluntschli, code, 1868, Art. 
274; Fiore, code, 1890, Art. 507; 1 Hyde, International Law, 792-793.) The 
Supreme Court of the United States has stated that an exequatur may be 
revoked “‘for illegal or improper conduct” of the consul. (Coppell v. Hall, 
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1868, 7 Wallace 542. Attorney-General Butler, 1835, 2 Opinions 725.) 

In practice reasons for revoking an exequatur have frequently been as- 
signed. Among reasons assigned but in some cases subsequently refuted 
have been: meddling in internal political affairs (French consul in Paraguay 
1895, 2 Revue Génerale de droit internationale Public 482; Fauchille, Droit 
International, Vol. 1, Pt. 3, p. 124; American consul Usher in Paraguay, 
1873, Secretary of State Fish to Mr. Stevens, June 23, 1873, 5 Moore’s Dig. 
25; Prussian consul at Bayonne, 1834, Hall, International Law, 8th ed., pp. 
374-5); violating neutrality laws (British consuls in U. S., 1856, zbid.); op- 
posing laws with armed force (French vice consul at Boston, 1793, Secretary 
of State Jefferson to Mr. Duplaine, October 3, 1793, 1 American State Papers, 
Foreign Affairs 178, 5 Moore’s Dig. 19); offering threats to extort money from 
national (Secretary of State Frelinghuysen to Mr. de Bille, Danish Minister, 
April 2, 1883, 5 Moore’s Dig. 26); obstructing justice by refusal to testify 
(case of Oldenburg consul in New York, 1867, Report of Secretary of State 
Seward to the President, March 28, 1867, 5 Moore’s Dig. 25; Portuguese 
Consul General 1855, Secretary of State Marcy to Commander Figaniere, 
February 19, 1855, 5 Moore’s Dig. 20) ; having nationality of state with whom 
relations have been broken (consuls with German nationality in Guatemala, 
1917, Fauchille, op. cit., Vol. 1, Pt. 3, p. 124); discriminating in favor of 
shipping lines of the sending state in the visa of passports (U. 8S. Consuls 
Slater and Brooks at Newcastle-on-Tyne, British Foreign Minister Curzon 
to Secretary of State Hughes, August 28, 1922). 

States have often protested when the exequaturs of their consuls have been 
cancelled without assignment of reason or for reason deemed insufficient. 
(See case of British Consul Bunch at Charleston, 1861, 5 Moore’s Dig. 20 ff., 
Hall, op. cit., p. 374; Case of U. S. Consul in Salvador, 1892, Secretary of 
State Blaine to Mr. Shannon, April 6, 1892, U.S. For. Rel. 1892, pp. 34-37; 
5 Moore’s Dig. 99; Case of Chilean Consul Don Estaban Rogers in New 
York, 1863, U. S. Diplomatic Correspondence II, 375; 5 Moore’s Dig. 22; 
Case of American Consul and Vice Consul at Newcastle-on-Tyne, 1922, 
Hall, op. cit., p. 374. 

In view of the treaties and practice cited, it is believed that reasons for 
revoking an exequatur should normally be communicated but no formal 
requirement to this effect is made. An entirely informal and confidential 
settlement of the matter would usually be in the interest of the official in- 
volved and of harmony between the governments and such a settlement 
might be prejudiced by a formal duty to communicate reasons. Article 7 
does not require assignment of reasons for refusing an exequatur. Revoca- 
tion of an exequatur is a more serious step. (See Fauchille, op. cit., Vol. 1, 
Pt. 3, p. 124.) On the other hand the withdrawal of consent to the function- 
ing of a person who has been admitted provisionally or informally or whose 
functioning has been merely tolerated without admission, is a less serious 
step. In none of these cases need reasons be assigned. 
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Some treaties do not provide for revocation of the exequatur, but authorize 
the receiving state to ‘‘solicit”’ the sending state to “ withdraw or transfer” 
the consul (Denmark-Paraguay, 1903, Art. 8) or to ‘‘demand”’ recall (Great 
Britain-Afghanistan, 1921, Schedule II, (ec), 2). The Havana Convention 
(1928, Art. 8) permits withdrawal of the exequatur for serious cause, but 
the receiving state should first attempt ‘‘to gain from the consul’s govern- 
ment his recall.” 

This qualification is evidently mainly in the interest of the consul. It is 
believed that in an International Convention, it is more appropriate to 
emphasize a qualification in the interest of the sending state, and further- 
more that in fact, that state’s interest in providing against the interruption 
of consular business furnishes the main reason for delay in revocation. 
Thus, the text suggests consideration for this interest of the sending state 
except ‘‘in urgent cases.’”’ Apart from such cases, this would require notifi- 
cation of the sending state a reasonable time before revocation of the 
exequatur. Such notification was provided for in the draft code of the 
Institute of International Law (1896, Art. 3; see also Acting Secretary of 
State Bacon to Honduranean Minister, July 31, 1908, U. 8S. Foreign Rela- 
tions, 1908, 458 ff.; 1 Hyde, op. cit., 793. See Honduras, Law, 1906, Art. 56). 


ARTICLE 9.—AD INTERIM APPOINTMENTS 


In case of death, disability, or absence of a consul, a substitute authorized 
by the sending state may, upon notification to the receiving state, temporarily 
exercise consular functions. Such substitute shall enjoy consular privileges 


while exercising such functions. 


In many cases the substitute authorized by this article would be a vice 
consul or consular agent already admitted as a “‘consul” by the receiving 
state; but the article does not require that he shall have been admitted. 
In a consulate where the head of the office is the only ‘‘consul”’ in the vicin- 
ity, it may be convenient for a secretary, a clerk, or even a private individual 
to carry on the work of the office temporarily, and this is permitted by the 
article provided the person has been ‘‘authorized by the sending state” 
and the receiving state has been ‘‘notified.”” Such a person would not 
strictly speaking be a consul because he would not have been admitted as 
required by Article 3. He might not even have been “provisionally ad- 
mitted” as stipulated in Article 5. He would, however, from the standpoint 
of international law, have a status superior to the person sent to or from an 
unrecognized government and permitted to function as a consul (see Art. 6 
supra). His right to exercise consular functions and to enjoy consular 
privileges is established by the present article. 

While no period of time is specified during which such a person can function, 
it is stated that his authority is “temporary,” and it is to be assumed that, 
if he is to act for more than a few weeks and has not been admitted as a 
consul previously, request for his admission would be made by the sending 
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state. The receiving state is, of course, competent at any moment to with- 
draw its consent to the continued functioning of such individual, as provided 
in Article 8. 

National regulations usually provide for ad interim appointments by the 
diplomatic representative or other officer of the sending state, or specify an 
order of substitution. Vice consuls are usually specified as substitutes, but 
frequently in treaties as well as national regulations chancellors, clerks, 
other members of the staff, employees, or even local persons of good standing 
are authorized to act. (See Bolivia, Reg. 1886, Arts. 16-18; Cuba, Reg. 
1926, Arts. 26, 48 (13); Ecuador, Law, 1870, Arts. 24-25; Egypt, Law, 1925, 
Art. 6; France, Ordinance, 1833, Art. 8; Great Britain, Instructions 1922, 
Chap. xiii, Art. 11; Hungary, Inst. 1922, Art. 1; United States, Reg. 1931, 
pars. 20 (5), 23 (5), 24 (12). Treaties, Guatemala-Honduras, 1896, Art. 
26; Germany-Nicaragua, 1896, Art. 22; Greece-Turkey, Arbitration 1901, 
Art. 9; U. S.-Germany, 1923, Art. 20; Germany-Estonia, 1924, Art. 4; 
Havana Convention, 1928, Art. 9. See also, Argentine, Reg. 1926, Arts. 
82, 83; Brazil, Reg. 1920, Art. 14; China, Law, 1930, Art. 13; Haiti, Law, 
1912, Art. 4; Italy, decree, 1866, Art. 18, Reg. 1866, Art. 32; Sweden, Inst. 
1928, Art. 7 (9).) 

Regulations sometimes impose certain limitations upon the appointment 
and powers of substitutes, as that consular agents cannot appoint substitutes 
(Luxemburg, Order 1923, Art. 3); that substitutes must be members of the 
official staff of the consulate or be provisionally recognized by the receiving 
state (Persia, Consular 1929, par. 2); or that substitutes who are not regularly 
appointed consuls lack power to perform notarial or other functions (Chile, 
Law 1930, Art. 22; Cuba, Reg. 1926, Art. 48 (13); U. S. Reg. 1930, par. 23 
(5)). United States regulations contemplate that regularly appointed vice 
consuls saall normally act as substitutes (1931, par. 20 (5)), but it appears 
that clerks may be made vice consuls ad hoc if no one else is available (par. 
24 (12)). Under American law a person can not be authorized to act as a 
consul even temporarily unless he is a consular officer under American law. 
(Acting Secretary of State Adee to Mr. Denby, March 22, 1894, U.S. For- 
eign Relations, 1894, p. 140, quoting Opinion of Attorney General, May 7, 
1891, 2 Moore’s Dig. 622-623.) The sending state may of course restrict 
the appointment and powers of substitutes at discretion, but it is believed 
that the receiving state should in the convenience of the service permit 
temporary substitutions without restriction other than its power to withdraw 
consent at any moment. But see Ecuador, Decree, 1916, Art. 8. Treaties 
generally limit the right of providing substitutes only by the requirement of 
advance notification. (Belgium-Denmark, 1909, Art. 7; U. S.-Germany, 
1923, Art. 20; Poland-Russia, 1924, Art. 8; Germany-Estonia, 1924, Art. 4; 
Italy-Czechoslovakia, 1924, Art. 3; Havana Convention, 1928, Art. 9. See 
also Institute of International Law, 1896, Art. 16; American Institute, 1925, 
Art. 9; Inter-American Commission of Jurists, 1927, Art. 9.) Some do not 
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even make this limitation (France-Poland, 1925, Art. 7; Greece-Turkey, 
Arbitration, 1901, Art. 9). It is believed that the receiving state should be 
entitled to such notification; the United States has requested in such 
circumstances that it be notified. (Secretary of State Seward to Mr. Stuart, 
British Chargé d’ Affaires, June 25, 1862, 5 Moore’s Dig. 17.) The period 
of time in which the advance notification must be given has not been specified, 
and in view of the practical exigencies which may arise in case of the sudden 
incapacity of the head of a consulate it seems convenient to permit the sub- 
stitute to begin functioning immediately upon sending notification, subject, 
of course, to the receiving state’s right at any time to withdraw its consent. 

As has been noted, national regulations sometimes limit the functions 
which may be performed by a substitute who is not a regularly appointed 
consular officer. Treaties, however, generally provide that such substitutes 
shall exercise the normal functions and enjoy the normal privileges and 
immunities of consuls while acting. (See treaties U. S. S. R.-Bulgaria, 
1911, Art. 8; U. S.-Germany, 1923, Art. 20; Poland-U. 8. S. R., 1924, Art. 8; 
Germany-Estonia, 1924, Art. 4; Italy-Czechoslovakia, 1924, Art. 3; France- 
Poland, 1925, Art. 7; Latvia-Poland, 1924, Art. 3; Havana Convention, 
1928, Arts. 9, 21. See also Assistant Secretary of State Thomas to Mr. 
McCoy, March 26, 1856, 5 Moore’s Dig. 81.) In case the sending state 
has made no provision for a substitute upon decease or departure of a consul, 
the receiving state remains under a duty to see that the archives are pro- 
tected (see Art. 16, infra) even though the office where they are has ceased 
to be a consular office. (See Art. 1 (e), supra.) Costa Rican regulations 
provide that in such an emergency the administrator or heirs shall inform 
the legation of the sending state, or if there is none deliver the archives to the 
consul of a friendly nation (Law (a), Art. 97). See also Honduras, Law, 
1906, Art. 53. The treaty between Germany and Estonia (1924, Art. 13) 
requires the receiving state to seal the archives and to notify the nearest 
consul or the diplomatic representative of the sending state. It is believed 
that the sending state should assume the burden of discovering when con- 
sular functioning has ceased at one of its consular posts and of making pro- 
vision accordingly. Hence no duty is imposed on the receiving state in this 
connection. 

ARTICLE 10.—TERMINATION OF CONSULAR STATUS 


A person ceases to be a consul upon: 

(a) Notification to the receiving state of the termination of his authority 
by the sending state; or 

(b) Termination of the consent of the receiving state; or 

(c) Extinction of the sending or the receiving state. 


COMMENT 


Clear statement of the conditions under which the consular status of an 
individual terminates is as important as clear statement of the conditions 
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under which that status begins. Such statements have occasionally ap- 
peared in treaties. (See U. 8.-Cuba, 1926, Art. 18; Havana Convention, 
1928, Art. 23. See also Field, Code, Sec. 178; American Institute, Art. 11; 
Inter-American Commission of Jurists, Art. 25; 1 Oppenheim, International 
Law, 3rd ed. 602; 1 Fauchille, Droit International, Pt. 3,140.) It is believed 
that the conditions stated in the text certainly terminate consular status, 
although there may be other conditions which would have that effect. 
Death of the consul would of course terminate his status. 

(a) National consular regulations often specify situations which may 
result in the termination of a consular appointment, such as abandonment of 
post without leave (Netherlands, Reg. 1926, Arts. 14, 15; Costa Rica, Law 
1925, Art. 17; France, Ordinance 1833, Art. 35; Germany, Law 1867, Art. 6; 
Instructions, 1871, sec. 6; Haiti, Law 1912, Art. 19; Luxemburg, Order 1923, 
Art. 13); marriage without leave (France, Decree 1894, Art. 3; Ordinance 
1833, Art. 36); subjection to prosecution (Argentine, Reg. 1926, Art. 407; 
Ecuador, Law 1870, Art. 119; Latvia, Reg. 1925, Art. 39); misconduct 
(Sweden, Ordinance 1928, Arts. 76, 77; France, Ordinance 1833, Art. 37); 
or acceptance of resignation by sending state. Resignation usually does not 
affect the consul’s status until the sending state has accepted it, and he is 
required to remain at his post until notification of acceptance or admission 
of his successor (Costa Rica, Law 1925, Art. 17; Latvia, Reg. 1925, Art. 38; 
Switzerland, Reg. 1923, Art. 20). Apart from circumstances specified in its 
own regulations, the sending state of course has authority to dismiss or 
displace its consuls at discretion. (See Brazil, Reg. 1920, Art. 26.) While 
termination of his functions by any of these means may be immediately 
effective so far as the sending state is concerned, it is believed that the re- 
ceiving state must continue to regard the individual as a consul until it has 
been notified of such termination. (Jasagi v. Van de Cars (1897) 166 U.S. 
391; 5 Moore’s Dig. 77, Bluntschli Code, 1868, sec. 273; Field, Code, 1876, 
Art. 178; American Institute, 1925, Art. 11; cf., Honduras, Law, 1906, Art. 
55.) Such notification may take place through direct communication to 
the government of the receiving state, or through request to that government 
for admission of a successor (U. 8.-Cuba, 1926, Art. 18). It has been held 
that notification of his dismissal to the consul himself is not essential to the 
termination of his consular status (Marshall v. Cretico (1808) 9 East 447). 
Affidavit indicating that the consul had been dismissed is sufficient (Clarke 
v. Cretico (1808), 1 Taunton 105). 

(b) The receiving state is entitled to withdraw its consent to a person’s 
exercise of consular functions at any time, and while notification to the 
sending state in order that it may provide against the interruption of consular 
functions is common practice, it is not a prerequisite to the termination of 
the person’s consular status. (See Article 8 supra.) Withdrawal of consent 
is usually spoken of as ‘‘revocation of the exequatur,”’ although actual 
return or cancellation of the document is seldom required. Revocation of 
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an exequatur has been held to terminate the consul’s functions and his 
immunities with respect to future acts (Savic v. City of New York (1922), 203 
App. Div. 196), although there is some question whether he may not still be 
immune with respect to acts done in his official capacity prior to the revoca- 
tion. Thusin People v. Savitch (1921), 190 N. Y. Supp. 759, the defendant, 
a consul for Jugo-Slavia from May 30, 1920 to June 23, 1921 was indicted. 
On the latter day the exequatur had been revoked by the President. The 
court stated that had the indictment been filed prior to June 23, 1921, the 
defendant would have been exempt from prosecution in the state courts, but 
on that day he was no longer a consul. Continuing, the court said, ‘“‘The 
indictment does not allege or show on its face that the acts charged to have 
been committed by the defendant were done in an official capacity, or in 
any connection therewith, and I am of the opinion that as soon as he ceased 
to become a consul of a foreign power, he became amenable to the state 
courts, at least for unofficial acts done by him when he was serving as such 
consul.”’ (See also Acting Secretary of State Uhl to Mr. Baker, Minister 
to Nicaragua, June 14, 1894, 5 Moore’s Dig. 26; Hall, International Law, 
8th ed., p. 375.) 

(c) The disappearance of the sovereignty by which the consul was ap- 
pointed terminates his official status, though continuance of his activities 
may be tolerated for a time. The United States tolerated the functioning 
within its territory of consuls appointed by the Papacy before 1871 for some 
time after annexation of the Papal States by Italy (Secretary of State Fish 
to Baron Blanc, July 18, 1876, 5 Moore’s Dig. 25; I zbid. 39); and Hawaiian 
consuls abroad were permitted to function provisionally for a time after 
annexation of Hawaii by the United States. (Secretary of State Hay to 
Mr. White, Ambassador to Germany, January 10, 1899, U. S. Foreign 
Relations, 1899, p. 195; 1 Moore’s Dig. 514. See also Smith, International 
Law, 5th ed., 1918; 1 Oppenheim, sec. 437; Puente, 78 University of Penn- 
sylvania Law Review, 340.) 

Disappearance of the sovereignty of the receiving state also terminates 
the consul’s status. The U. 8. Supreme Court held that the salary of an 
American consul in Algeria ceased from the moment that Algeria was an- 
nexed by France (Mahoney v. U.S. (1869), 10 Wallace Reports 62). Consuls 
functioning in Hawaii were asked to send their credentials to the United 
States for new exequaturs after annexation of the islands by the United 
States (Secretary of State Hay to Mr. White, January 10, 1899, 1 Moore’s 
Dig. 514; Secretary of State Hay to Mr. Grip, Swedish Minister, November 
17, 1898, 1 Moore’s Dig. 308). British consul Pritchard in Tahiti hauled down 
his consular flag and gave official notice to the authorities that he was no 
longer consul, Queen Pomare having been dethroned, upon the declaration 
by the French Vice Admiral in 1843 that he had taken possession of Tahiti 
for France. (1 Stowell and Munro, International Cases 23.) 

If either sending or receiving state only partially loses its status through 
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establishment of a protectorate or incorporation in a confederacy, the status 
of consuls would not necessarily terminate. Mere change of government by 
either the sending or the receiving state, even though the change is of revolu- 
tionary character, does not modify the status of consuls. (Field, Code 1876, 
Sec. 179; Hall, 8th ed., p. 377; 1 Oppenheim, 3rd ed. 602-603; 1 Lorimer, 
Institutes of the Law of Nations 301; 1 Cobbett, Leading cases, 3rd ed., 
p. 311; contra 1 Fauchille, Droit International, Pt. 3, p.129.) The United 
States considered the status of a Chilean consul unaffected by a revolution in 
his government (U.S. v. Trumbull (1891), 48 Fed. Rep. 94), and it continued 
to recognize the status of the consuls appointed by the government of King 
Ferdinand of Spain after his overthrow and the de facto control of Spain by 
Joseph Bonaparte. (Secretary of State Adams to the President, January 28, 
1819, 4 American State Papers, Foreign Affairs 413; 1 Moore’s Dig. 132; The 
Anne (1818), 3 Wheaton 435, 437.) The United States also recognized the 
authority of the Mexican consul to exercise his usual functions with respect 
to vessels from Yucatan, after the authority of his government was tempo- 
rarily overthrown in that area. (Secretary of State Webster to the Secretary 
of the Treasury, 1841, 1 Moore’s Dig. 208.) The same is true where there 
is a change in the receiving government, although the latter is of course 
competent to require that new exequaturs be requested if it wishes. The 
United States continued to recognize the status of foreign consuls in the 
South during the Civil War, but eventually the Confederacy dismissed them. 
Military occupants usually require that foreign consuls apply to them for new 
admission. (Bonham, The British Consuls in the Confederacy, 1911, 
p. 18 and comment to Art. 6, supra.) 

Transfer of territory by the receiving state, even though it includes the 
entire consular district, does not affect the consul’s status in the territory 
remaining to the receiving state. He of course could no longer exercise 
powers in the transferred territory, and this seems to be true even in cases 
where merely the jurisdiction but not the sovereignty of the territory is 
transferred, as in the political leases. (U.S. For. Rel., 1900, p. 386; U.S. 
Naval War College, Int. Law Sit. 1902, pp. 28, 33-34. U.S. vs. Smith, 1925, 
U.S. Ct. for China, no. 2331, criminal no. 947; 2 Young, Japan’s Jurisdiction 
and Int. Legal Position in Manchuria, 1931, 77 ff. Belgium was unwilling to 
permit the Russian consul at Antwerp who had received his exequatur from 
the Netherlands to function in 1836, 1 Oppenheim, 3rd ed. 603.) If the en- 
tire consular district were included in the transfer, the consul could no longer 
perform his functions anywhere; but he would still have the status of a consul 
in the territory of the receiving state and be entitled to consular privileges 
and immunities. (See comment to Art. 1 (f), supra.) Thus Bolivia seems 
to have treated the British consul at Antafogasta as a consul after the trans- 
fer of that territory and during the consul’s sojourn in La Paz. 

Treaties have sometimes provided that consuls be given an opportunity 
by the receiving state to return home after termination of their functions, 
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particularly in case of breach of diplomatic relations (Germany-Lithuania, 
1928, Art. 9. See also Field, Code 1876, Art. 180; Bluntschli, Code, 1868, 
Art. 275; 2 Travers, Le droit penal int. 294); but it is not believed that such 
a privilege exists in general international law, and in view of the general 
subjection of consuls to local jurisdiction it seems unlikely that it would be 
acceptable for a general convention unless so qualified as to be valueless. 


SECTION III. DUTIES OF THE RECEIVING STATE WITH RESPECT 
TO CONSULAR FUNCTIONS 


ARTICLE 11.—CONSULAR FUNCTIONS 

A receiving state shall permit a consul to perform any act authorized by a 
treaty in force between the sending state and the receiving state or author- 
ized by local custom; and to exercise the following functions as agent of the 
sending state within the consular district, provided such exercise does not 
involve the use of compulsion by the sending state within the territory of the 
receiving state; this enumeration shall not preclude the exercise by a consul 
of any other function conferred upon him by the sending state and not for- 
bidden by the law or the practice of the receiving state: 


COMMENT 


This article imposes a duty upon the receiving state to permit the exercise 
by a consul of the functions authorized by treaty or local custom and of the 
functions enumerated in paragraphs (a) to (k). It thus states the minimum 
of functions which a consul must be permitted to exercise, and in no way 
limits the capacity of the consul to exercise other functions authorized by 
the sending state if the receiving state does not object. 

National regulations often refer to ‘“‘treaties’” as a source of right to 
exercise consular functions and sometimes add such expressions as ‘‘local 
customs” (Great Britain, Inst. 1921, Chap. 11, Art. 1), “international law, 
custom and practice” (Cuba, Reg. 1926, Art. 135), ‘‘established usage” 
(U. S., Reg. 1931, Sec. 389); “International usage” (Latvia, Reg. 1925, 
pars. 2, 51), ‘‘usages based on international law and special usages of the 
district” (Japan, Law, 1899, Art. 3), and prerogatives generally conceded” 
(Bolivia, Reg. 1886, Art. 21 (1). See also American Institute, draft, 1925, 
Art. 4; 1 Fauchille, Droit International, Pt. 3, p. 131). 

Among functions authorized by some treaties apart from those specified 
in paragraphs (a) to (k) may be mentioned: request for return of deserting 
seamen, request for extradition of fugitives from justice, the exercise of 
criminal and civil jurisdiction in cases where a national of the sending state 
is defendant, celebration of the marriage of nationals of the sending state, 
appointment of guardians for nationals of the sending state, issuance of 
certificates of indigence for the use of persons before the courts of the 
sending state, transaction of business connected with the military service 
requirements of nationals of the sending state (Italy-Czechoslovakia, 1924, 
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Art. 27), manumission of slaves (Great Britain-Hedjaz, 1927, Art. 3). 
Article 33 recognizes the propriety of two or more states adding to the 
functions of consuls of each in the territory of the other by special 
treaties. 

The national regulations, in referring to international law, custom, prac- 
tice, established usage or international usage as authority for the exercise 
of consular functions, doubtless intend in most cases to indicate practices 
or customs accepted by all or nearly all states. An effort has been made to 
include such generally accepted functions in paragraphs (a) to (k). Some of 
the regulations, however, clearly recognize that “local custom” (Great 
Britain) or ‘‘special usages of the district” (Japan), may be additional 
sources of right to exercise consularfunctions. Such local customs have been 
claimed to exist in certain countries such as Turkey (Brown, Foreigners in 
Turkey, 1914) and China (Keeton, The Development of Extraterritoriality 
in China, 1928; 3 Young, Japan’s Jurisdiction and Legal Position in Man- 
churia, 246 ff.) where extraterritorial jurisdiction has existed and especially 
in certain cities of such countries, as Tangier (Hudson, 21 American Journal 
of International Law, 1927, 231 ff.); Alexandria (Brinton, The Mixed Courts 
of Egypt, 1930), and Shanghai (Hudson, 21 American Journal of Interna- 
tional Law, 1927, 451 ff.; Kotenev, Shanghai, Its Mixed Court and Council, 
1925, Its municipality and the Chinese, 1927; Feetham, The Foreign Settle- 
ment of Shanghai, 3 Vols). The existence of such local customs binding 
upon the receiving state is difficult to prove in the absence of conventional 
recognition. It has been said that extraterritoriality in China differs from 
that in the Moslem countries because it is based solely on express treaty 
provisions. (Hinckley, American consular Jurisdiction in the Orient, p. 15; 
2 Willoughby, Foreign Rights and Interests in China, 557; Wright, Some 
Legal consequences if Extraterritoriality is abolished in China, 24 Am. 
Journ. Int. Law, 1930, 225.) 

It is possible that a special treaty between the sending and receiving state 
might expressly prohibit the exercise of some of the functions enumerated in 
paragraphs (a) to (k). It is also possible that express conditions might be 
attached to the exequatur of a particular consul, prohibiting his exercise of 
some of these enumerated functions. Such treaty provision or conditional 
exquatur would be valid (see Art. 33, infra, and Art. 7 and comment, supra), 
but would mark an unusual and exceptional situation. Normally the ad- 
mission of a consul is assumed to entitle him to the exercise of these enum- 
erated functions as a minimum. 

The consul exercises these functions, however, ‘‘as agent of the sending 
state.’”’ So far as international law is concerned, the powers involved are 
vested in the sending state not in the consul (see Art. 1 (d), supra). Hence 
the actual capacity of the consul to exercise even the enumerated functions 
depends upon the laws and instructions of his own state. (See Brazil, Reg. 
1851, Art. 1; Germany, Law, 1867, Art. 1; Netherlands, Reg. 1926, Art. 2; 
Siam, Reg. 1930, Art. 10; Sweden, Inst. 1928, Arts. 20-22 (2); U. S. Reg. 
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1931, par. 72, ‘‘The extent of their authority is derived from their com- 
missions and their exequaturs”; Havana Convention, 1928, Art. 10. See 
also Fiore, Code 1890, Art. 501; Inter-American Commission of Jurists, 1927, 
Art. 10.) Bipartite treaties often specify the functions of consuls with the 
qualification ‘‘in so far as the law and regulations of their country permits”’ 
(Estonia-Latvia, 1921, Arts. 14, 15, ete.). The instructions of the consul, 
however, are not necessarily known to the receiving state. That state 
should therefore presume that the consul has been instructed to exercise the 
normal functions here enumerated, and should permit their exercise until 
the lack of authority from the sending state has been established. (See 
Field, Code 1876, Art. 175.) 

Regulations of the sending state usually authorize a consul to function 
only within the district to which he has been assigned. (Argentine, Reg. 
1926, Art. 72; Costa Rica, Law 1925, Art. 22; Germany, Inst. 1871, Sec. 19; 
Japan, Rules, 1900, Arts. 6, 7; Latvia, Reg. 1925, Arts. 12, 23; Netherlands, 
Reg. 1925, Art. 3, which permits a consul to function outside of his district 
unless it interferes with another consul or has been forbidden; U. S. Reg. 
1931, par. 482; Rev. Stat. 1878, Sec. 1750 which authorizes the performance 
of notarial acts by a consul only ‘‘within the limits of his consulate.” See 
also McCandless v. Yorkshire (1897), 101 Georgia 180, 28 S. E. 663; Blunt- 
schli, Code 1868, Sec. 244.) National regulations and treaties often require 
that the limits of the district be defined in the commission and recognized in 
the exequatur. (See Arts. 1 (d) and 4, supra.) Thus it appears that the 


receiving state is under no duty to permit the exercise of functions by a consul 
outside of his consular district. 


It seems clear in principle that in time of peace and in the absence of spe- 
cial treaty provision the authorities of one state are not entitled to use any 
form of compulsion in the territory of another state (see incidents considered, 
2 Moore’s Dig. 362-382), unless there is an immediate necessity for self- 
defense (2 ibid. 402-425). The laws of some states expressly prohibit con- 
suls resident in their territories from the use of ‘‘measures of coercion.” 
(Palestine Reg. 1922, Art. 4 (1).) While consuls have sometimes summoned 
naval forces of the sending state to assist them in protecting nationals and 
such summons is authorized by some national regulations (France, Ordi- 
nance, 1833, Arts. 16-22; Japan, Rules 1960, Art. 17; Netherlands, Reg. 
1926, Chap. 5, Art. 4), it seems to be recognized that request for such assist- 
ance can be justified, if at all, only in grave emergencies (U. S. Reg. 1931, 
par. 113; Acting Secretary of State Hunter to Mr. Peck, October 4, 1865, 
5 Moore’s Dig. 49; Secretary of State Bayard to Mr. Neill, November 16, 
1887, 7 zbid. 109; Acting Secretary of State Adee to Mr. Sill, minister to 
Korea, July 8, 1895, 2 bid. 401; Wright, The Control of American Foreign 
Relations, 1922, pp. 293-310). Turkey requested the recall of American 
consul Vidal in Tripoli because of his summons of naval assistance, and the 
United States transferred him. (Secretary of State Fish to Aristarchi Bey, 
May 3, 1876; Sept. 18, 1876, 5 Moore’s Dig. 31.) In authorizing particular 
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consular functions such as service of process, treaties generally expressly 
forbid any use of compulsion. (See comment on par. (a), infra.) If com- 
pulsion is necessary it is recognized that requests must be made to the local 
authorities. Such requests have been authorized by treaties for the return 
of deserting seamen, extradition of fugitives from justice, service of letters 
rogatory, etc. 

This qualification regarding the use of compulsion should be read espe- 
cially in connection with the service of legal documents and the taking of 
protests, depositions and declarations (par. a) and with the ‘‘measures” 
for the protection of various interests of the sending state or its nationals 
(pars. e, f, h, k), although it applies to all of the enumerated functions. 
It is to be observed that the paragraph does not absolutely prohibit the use 
of compulsion. It leaves open the question of extraordinary exigencies 
which may justify extraordinary action and it merely states that the receiv- 
ing state is under no duty to permit the use of compulsion in furtherance of 
the enumerated functions. 

Consular regulations have employed various classifications of consular 
functions suited to the purpose of the state in question. (See for example 
Brazil, Reg. 1920, Art. 18; Reg. 1851, Art. 1; Costa Rica, Law, 1925, Art. 
13; Germany, Law 1867, Art. 1; Italy, Decree 1866, Art. 20; Latvia, Reg. 
1925, Art. 49; Luxemburg, Order 1923, Art. 16; Monaco, Ordinance 1878, 
Art. 3; Netherlands, Reg. 1926, Art. 2; San Marino, Law, 1892, Art. 10; 
Siam, Reg. 1930, Art. 9; Sweden, Ordinance 1928, Art. 20; Switzerland, 
Reg. 1923, Art. 29.) Text writers have suggested classifications often of a 
more philosophical character. (See Field, Code 1876, 173; Fiore, Code, 
1890, sec. 502; 1 Oppenheim, International Law, 3rd ed., 597-599; 1 Cob- 
bett, Leading Cases, 3rd ed., 311-312; Stowell, Le Consul, 1909, pp. 22-23; 
Fauchille, Le Droit International, Vol. 1, pt. 3, pp. 132-139; 1 Hyde, Inter- 
national Law, 828-830.) The Supreme Court of the United States has 
stated: ‘‘Those functions are principally to watch over trade,—actual 
exports and imports; to exercise jurisdiction in some respects over American 
vessels and seamen abroad; sometimes of a judicial character (3 Taunt. 162), 
when they stop and come ashore, or to transmit information home in rela- 
tion to them. To be sure, he has a few other duties to perform. But most 
of them are disconnected with this subject ;—as, to take care of American 
property, either wrecked or belonging to deceased persons; to exercise at 
times even diplomatic functions; to aid his countrymen in scientific re- 
searches; to transmit periodical advices on everything beneficial to trade or 
the arts, and, in all emergencies among strangers, to act as the friend and 
agent of commercial visitors from his own country.” (Harrison v. Vose, 
(1849) 9 How. 372.) 

The classification of the functions enumerated in the following para- 
graphs is based upon existing practice. The functions included are those 
which have been found to be generally recognized in national instructions 
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and consular treaties and the groupings follow the precedents of many 
treaties. As has been noted in Article 1 (d), consular functions serve in the 
main three interests; the nationals, the commerce, and the administration 
of the laws of the sending state. Following this classification, paragraphs 
a, b, and ¢ indicate functions mainly in the interest of the administration 
of the laws of the sending state (legal documents, immigration, customs, and 
civil status); paragraphs d, e and f indicate functions mainly in the interest 
of the nationals of the sending state (protection of nationals, estates of de- 
ceased nationals, absent, incompetent and minor nationals) ; and paragraphs 
g, h, and i indicate functions mainly in the interest of the commerce and 
navigation of the sending state (national vessels, salvage and port sanitary 
laws). The remaining paragraphs (j and k) indicate certain residual func- 
tions in the interest of the sending state (protection of national interests, 
and reports). 

The text makes it clear that the functions enumerated are a minimum 
which the receiving state must permit, under ordinary circumstances, and 
that the consul may exercise any other function covered by his instructions 
and not forbidden by the law or the practice of the receiving state. It has 
already been noted that the consul acts as an agent of the sending state and 
that therefore his competence always depends on the law and instructions 
of that state. Regulations and codes have also recognized that except in 
so far as a function is expressly specified in a treaty or some other source of 
international law its exercise is subject to the law of the receiving state. 
The American regulations (1931, par. 389) in dealing with the administra- 
tion of estates of deceased nationals provide: ‘‘The authority of consuls 
with respect to the effects of deceased citizens can be exercised, however, 
only so far as is permitted by the authorities of the country, or is accorded 
by established usage, or is provided for by treaty or the laws of the country. 
The United States has treaties with some countries providing for the exercise 
by consular officers of the authority conferred by the foregoing statutes. 
(Sections 410, 416, and 533.) When there is no treaty, the consular officer, 
in the absence of a known unwillingness on the part of the local authorities, 
should act as far as he may be permitted; but he should avoid the appearance 
of opposing or disregarding actual local requirements.’ German Instruc- 
tions (1871, Sec. 1, par. 4) provide: ‘‘The conclusion of section 1 obligates 
the consuls to observe in the exercise of their office the limits traced by the 
laws and customs of their official district. This is a provision upon whose 
special observance the consuls must bestow care. No state admits foreign 
consuls within its territory except under the expressed or implied condition 
that they shall undertake nothing against the laws of the country. The 
German consuls may therefore exercise the powers bestowed upon them by 
the law of November 8, 1867, only in so far as the foreign jurisdiction permits 
it. If, for example, the drawing up of powers of agency, contracts and other 
documents of non-contentious jurisdiction is, within the official district of 
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the consul, reserved to the domestic courts or notaries, then the consul would 
not be able to make any use of the powers conferred upon him by section 
16 ff. of the Law of November 8, 1867. It is the same with other provisions 
of this Law. The latter can of course not bind the foreign government and 
so long as an international recognition of the same by the foreign govern- 
ment has not resulted, its provisions are immediately authoritative only for 
the relation between the consul and the German Reich. In other words, 
the Law of November 8, 1867, establishes which powers the German Reich 
gives to its consuls. But, in order that the consuls may actually exercise 
those powers, this exercise must be permissible under the laws or customs of 
the particular foreign country or must be accorded by special treaty.” (See 
also Art. 29 infra and regulations and treaties cited in comment thereon.) 

Among consular functions sometimes authorized in national regulations, 
but not enumerated here because they are not deemed sufficiently common, 
or because certain receiving states are known not to permit their exercise, or 
because the interest of the receiving state is so slight that it would not be 
likely to question the activity, may be mentioned: transmission of letters 
rogatory; requests for extradition of fugitives from justice (Siam, Reg. 1930, 
Art. 16, U. 8. Dip. Inst., 1927, C. 14 (2, 3); assistance in administration of 
military service laws (Switzerland, Reg. 1923, Art. 29) and of laws against 
counterfeiting of national currency (Bolivia, Reg. 1886, Art. 48) and against 
the slave trade (Great Britain, Inst., Ch. 31, $1); supervision of distant fish- 
eries (France, Ordinance, Oct. 29, 1833, Art. 5); assistance in the process of 
naturalization (Netherlands, Reg. 1926, C. 2, Art. 4); celebration of mar- 
riages of nationals (Latvia, Reg. 1926, par. 101); establishment of guardian- 
ship of nationals (Argentina, Reg. 1926, Art. 143); exercise of civil and 
criminal jurisdiction over nationals; requests for return of deserting seamen 
(Germany, Law, 1866, Art. 34); repatriation of sick or destitute seamen 
from national vessels (Denmark, Instr., 1912, §66); regulation of the use of 
the national flag (Germany, Law 1866, Art. 30); study of commercial and 
industrial practices and opportunities; promotion of national commercial 
interests and of general national prestige (Argentina, Reg. 1926, Art. 68); 
diplomatic representations (Bolivia, Decree 1886, Art. 22). 

Receiving states have not often imposed restrictions upon the exercise 
of functions by consuls within their territories, in the laws and regulations 
expressly referring to such consuls. More often such restrictions flow from 
laws or regulations which confer certain functions exclusively upon some 
local authority. For example, the law of most states confers judicial 
authority exclusively upon domestic courts, and the law of some states 
confers authority to celebrate marriages, to administer intestate estates, or 
to establish guardianship only upon specified local authorities. In a few 
cases, however, foreign consuls have been expressly forbidden to do specified 
things. Thus Palestinian regulations dealing with the powers of foreign con- 
suls provide (1922, Art. 4): “The provisions of Articles 2 and 3 shall not be 
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taken to imply the possession by any consul of the power to impose or enforce 
any penalty, to impose or to enforce any tax ad valorem or other tax, to 
give the executory formula to any notarial deed so that it may take effect 
in Palestine, or to resort to any measure of coercion.’”’ The United States 
Seaman’s act of March 4, 1915 (38 U.S. Stat. 1184, sec. 16, 22 U. S. Code, 
§258) expressly terminated the consular function of requesting the return 
of deserting seamen in the United States. As has been noted in the intro- 
duction, some national regulations and treaties expressly forbid the exer- 
cise of diplomatic functions by consuls. 


(a) To authenticate copies and translations of official documents of the 
sending state; to authenticate copies and translations of official documents 
of the receiving state in so far as they concern the interests of the sending 
state, of its national, or of its vessel; to receive, authenticate the signatures 
of, keep in custody and authenticate copies of acts of nationals of the sending 
state, and acts of other persons concerning the interests of the sending state, 
of its national or of its vessel or concerning the interests of other persons in 
so far as their interests lie within the territory of the sending state; to serve 
legal documents, issued by authority of the sending state, relating to civil or 
commercial matters, upon nationals of that state; and to take and authenti- 
cate copies of protests, depositions and declarations made in the presence of 
the consul by a national of the sending state. 


COMMENT 


This article deals with functions generally described as “‘notarial.”” That 
term, however, seems to have no well established meaning in international 
practice and it is seldom used in treaties. Consequently it has been thought 
advisable to specify the functions generally recognized in detail. Regula- 
tions of some states confer upon consuls full powers of a notary according 
to the law of the sending state. (See U. 8. Revised Statutes, Sec. 1750; 
34 U. S. Statutes 101; Reg. 1931, pars. 482, 483; Great Britain, Inst. 1924, 
Chap. 29, Sec. 7; Latvia, Reg. 1925, Sec. 78; Denmark, Law, May 27, 1908; 
Inst. 1912, Art. 34.) 

States usually authorize their own consuls to perform most of the acts 
specified above in their consular regulations. A few states expressly recog- 
nize by law the competence of foreign consuls in their territory to perform 
such acts. (See Palestine, Reg. 1922, Art. 2, and Honduras, Law 1906, 
Art. 22.) Consular treaties very commonly authorize these functions in 
detail. (See Greece-Turkey, 1901, Art. 12; U. S.-Spain, 1902, Art. 22; 
Spain-Greece, 1903, Art. 15; U. S.-Sweden, 1910, Art. 10; Estonia-Latvia, 
1921, Art. 14; Estonia-Lithuania, 1921, Art. 14; Latvia-Lithuania, 1921, 
Art. 14; U. S.-Germany, 1923, Art. 22; Germany-Estonia, 1924, Art. 16; 
Italy-Czechoslovakia, 1924, Art. 12; Latvia-Poland, 1924, Art. 9; Poland- 
U.S. S. R., 1924, Art. 14; France-Poland, 1925, Arts. 16, 17; Greece-Spain, 
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1926, Art. 12. See also Field, Code, 1876, Art. 172; 1 Hyde, International 
Law 827.) 

The regulations of some states authorize only specified consuls to perform 
notarial acts. (See Netherlands, Reg. 1926, Chap. 3, Art. 1; Chile, Law 
1930, Art. 22.) Cuban regulations expressly prohibit the performance of 
notarial acts by honorary consuls and chancellors. (Reg. 1926, Arts. 123, 
125.) Great Britain has a special class of “ proconsuls” whose sole consular 
function is to perform notarial acts. (Inst. 1923, Chap. 14.) It seems 
now to be recognized in the United States that a consular agent may per- 
form notarial acts (Secretary of State Sherman to Mr. Terres, May 6, 
1897, U. S. For. Rel. 1897, p. 342), although earlier this had been denied 
(Secretary of State Frelinghuysen to Mr. Hale, January 29, 1885, 5 Moore’s 
Dig. 109). Regulations sometimes require that in performing notarial 
acts the consul shall observe the local law (Great Britain, Inst. 1924, Chap. 
29, sec. 15; Latvia, Reg. 1925, Art. 78; Palestine, Reg. 1922, Art. 1; Sweden, 
Inst. 1928, Art. 41), and this requirement sometimes appears in treaties 
(U. S.-Spain, 1902, Art. 22; U. S.-Sweden, 1910, Art. 10). Under the above 
provision, however, the receiving state is obliged to permit exercise of the 
specified functions. 

It is clearly competent for a sending state to authorize its consuls to 
authenticate or “legalize” documents proceeding from its own authorities 
and translations of such documents. This function is often provided in 
treaties (U. S.-Austria-Hungary, 1870, Art. 9; Greece-Turkey, 1901, Art. 
12; Denmark-Paraguay, 1903, Art. 24; Germany-Estonia, 1924, Art. 16; 
Latvia-Poland, 1924, Art. 9; Poland-U. 8. 8. R., 1924, Art. 14; France- 
Poland, 1925, Art. 17). As such authentications would usually be at the 
request of the receiving state or its nationals rather than of the sending state, 
the latter rarely mentions the matter specifically in its regulations (but see 
Italy, Decree, 1866, Art. 57; Switzerland, Reg. 1923, Art. 56), although it 
would usually be included in general authorization to exercise notarial 
powers. It is of course competent for the sending state to limit the exercise 
of this function by its consuls. American consuls are not competent to 
authenticate the seals of local officials of states of the Union. (Third Asst. 
Secretary of State Cridler to Mr. Chester, December 26, 1899, 5 Moore’s 
Dig. 114-115.) 

Many treaties authorize consuls to authenticate documents proceeding 
from authorities of the receiving state (Greece-Turkey, 1901, Art. 12; 
Estonia-Latvia, 1921, Art. 14; Estonia-Lithuania, 1921, Art. 14; Latvia- 
Lithuania, 1921, Art. 14; Italy-Czechoslovakia, 1924, Art. 12; Poland- 
U.S8.S. R., 1924, Art. 14; Latvia-Poland, 1924, Art. 9; France-Poland, 1925, 
Art. 17), and national regulations often authorize the function although they 
sometimes restrict it to authentication of the signature and seal of the local 
official without certification of the validity of the act. (See Latvia, Reg. 
1925, Art. 88. See also France, Ordinance, 1833, Arts. 6-8; Germany, Law 
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1867, Arts. 15-17; Italy, Decree, 1866, Art. 57; Japan, Rules 1900, Art. 10; 
Monaco, Ordinance, 1878, Art. 10; San Marino, Law 1892, Art. 21; Sweden, 
Ordinance, 1928, Art. 41; Switzerland, Reg. 1923, Art. 56.) Treaties to 
which the United States is a party have not referred to the authentication 
of public documents, and American consular regulations state that such 
authentication is not in the strict sense a notarial act. Thus it is not 
obligatory, but ‘‘the service is one which is contemplated both by the Govern- 
ment regulations and by state statutes, and should not, except for cause, be 
refused.” (Reg. 1931, par. 482, note; Attorney General Stanbury, 1866, 12 
Opinions 1; U. S. v. Mosby, 1889, 183 U.S. 273.) Secretary of State Marcy 
at one time stated that it was a duty of a consul resident in the United States, 
implied by the grant of the exequatur, to authenticate the signature of the 
Secretary of State for the benefit of citizens and inhabitants of the United 
States (Secretary of State Marcy to Mr. Magallon, Spanish Minister, Janu- 
ary 19, 1854, 5 Moore’s Dig. 115). The Department of State has, however, 
stated that resident consuls have no duty to certify the official character of a 
notary public (Acting Secretary of State Adee to Mr. Moeser, July 13, 1894, 
5 Moore’s Dig. 116; Assistant Secretary of State Hill to Mr. Canale, July 19, 
1899, 5 ibid. 27), and the Supreme Court has held that consuls do not have 
the power of authenticating the laws of foreign nations (Church v. Hubbart, 
1804, 2 Cranch 187, 237, 5 Moore’s Dig. 113. See also 1 Hyde, International 
Law 827.) Although the receiving state may not be able to require a resi- 
dent consul to authenticate acts of its officials and although the sending 
state is not obliged to require its consul to do so, it seems that the receiving 
state should permit the function if the sending state has authorized it, at 
least when the official act in question concerns the interest of the sending 
state, its national or its vessel. 

Treaties and national regulations which deal with notarial acts at all 
usually authorize the authentication of legal acts of nationals of the sending 
state. They usually also provide for authentication of acts of other persons 
if they concern the interests of the sending state or its nationals, or land or 
other property situated in the territory of the sending state. Here, as in the 
other cases discussed, the sending state may limit the capacity of its consul 
below that which the receiving state ought to admit. Thus the United 
States Department of State has held that the acknowledgement of deeds 
abroad to real property in the United States is not an ordinary notarial act, 
and that consuls should act according to the law of the state of the Union in 
which the property is situated. (Secretary of State Fish to Mr. Weeks, 
January 21, 1875, 5 Moore’s Dig. 114; Secretary of State Frelinghuysen to 
Mr. Hale, January 29, 1885, ibid.) Sometimes as a courtesy consuls have 
been instructed to perform notarial services for nationals of a state which 
has no consul in the vicinity, even when there is no interest of the sending 
state or of its national involved. (See Turkish consent to instruct its con- 
suls to perform notarial services for Americans in Soviet Russia, Department 
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of State Press Releases, February 21, 1931, No. 73, p. 96.) Such action can 
of course only be taken with consent of the receiving state, and the consul 
would probably be regarded with respect to such action as an agent ad hoc 
of the state whose national he is assisting. (See comment to Art. 1 (i).) 

National regulations often authorize direct service of process by consuls 
upon nationals of the sending state or even other persons within the consular 
district. (See France, Ordinance, 1833, Art. 11; Germany, Law, 1867, 
Art. 19; Inst. 1871, Art. 19; Italy, Decree, June 7, 1866, Art. 103; Latvia, 
Reg. 1925, Art. 95.) Sometimes direct service is stated as an alternative to 
request to the local authorities for service (Italy, loc. cit.). British instructions 
permit service in the absence of express treaty provision only through the 
local authorities, except in exceptional circumstances. (Great Britain, Inst., 
1923, Chap. 5, Arts. 32, 34.) United States Consular regulations provide 
for service of process by consuls only in a few specified cases (1931, pars. 480, 
481; see Act of July 3, 1926, 44 Stat. 835; Blackmer vs. U.S., 1932, 52 Sup. 
Ct. 253; Dickinson, 25 Am. Journ. Inst. Law, 1931, 723 ff.) and it has been 
held in American courts that an American consul cannot serve process 
abroad with legal effect unless expressly authorized by legislation (Interdic- 
tion of Joseph Dumas, 1880, 32 Louisiana Ann. 679). 

While a sending state need not authorize its consuls to exercise this func- 
tion, it appears that a growing practice requires the receiving state to permit 
service upon nationals of the sending state in civil and commercial cases, 
provided no compulsion is used. Such a duty has been accepted by many 
states in the Hague Convention of July 17, 1905, relating to civil procedure: 


a ca 


“‘Article 6. The provisions of the preceding Articles are not opposed to: 
. . . (3) The privilege of each state to have documents destined for 
abroad served through its diplomatic or consular agents. In each of © 
these cases the privilege exists only if it is admitted by the laws of the © 
interested States or the Conventions concluded between them, or if, in 
default of Conventions the state in whose territory the service should be 
made does not oppose it. This state may not oppose it if in the case of | 
Article 3, paragraph 1, the service should be made without compulsion on 
a national of the requesting state.’ Article 3, paragraph 1 provides for 
the case where ‘‘the document is drawn up either in the language of the 
authority to which the request is addressed or in the language custom- 
arily used between the two states, or (is) accompanied by a translation 
in one of these languages.’’ (See Hudson, Cases on International Law, 
1068; Kosters and Bellemans, Les Conventions de la Haye de 1902 et 1905 
sur le Droit Internationale Privé, 1921, p. 894.) 


> 


0! 


Sixteen European states were bound by this convention in 1909 (Kosters 
and Bellemans, op. cit., p. 903), and a large number of states have since that 
time concluded bipartite conventions providing for the service of process 
by consuls under the conditions foreseen in the Hague Convention. Thus 
the Convention between France and Poland of 1925 provides (Art. 12): 
“Each of the High Contracting Parties agrees: (1) To allow the diplomatic 
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and consular agents of the other party to serve judicial acts in civil and 
commercial matters on the nationals of the last named party only in its ter- 
ritory directly and without the use of compulsion.” The convention 
between Germany and Great Britain of 1928 is even more liberal (Art. 5): 
“The document to be served may also be served on the recipient, unless he 
is a subject or citizen of the Contracting Party in whose territory the docu- 
ment is to be served, without the intervention of the authorities of the coun- 
try in which service is to be effected, (a) by a diplomatic or consular officer of 
the Contracting Party from whose territory the document emanates. . . .”’ 
(See also Norway-Sweden, 1911, Art. 1; Belgium-Great Britain, 1922; 
France-Great Britain, 1922, Art. 4; Jugoslavia-Poland, 1923, Art. 18; 
Bulgaria-Jugoslavia, 1923; Germany-Austria, 1923; Austria-Poland, 1924, 
Art. 17; Germany-Poland, 1924, Art. 13; Roumania-Czechoslovakia, 1925, 
Art. 17; Germany-Russia, 1925, Art. 7; Austria-France, 1925, Art. 7; Bul- 
garia-Czechoslovakia, 1926, Art. 12; Germany-Lithuania, 1928, Art. 12.) 
The usual conventional provision excluding the use of compulsion is covered 
by the introductory paragraph of this article. (See comment, supra.) 
Consular regulations commonly authorize consuls to take declarations, 
depositions, and affidavits and to administer oaths upon commission of a 
court of the sending state, but usually with the proviso that the receiving 
state does not object. (Germany, Law 1867, Art. 20; Inst. 1871, Art. 20; 
Great Britain, Inst. 1923, Chap. 5, Arts. 31, 32; U. S. Reg., 1931, pars. 
489-490. But see, Denmark, Inst. 1912, §34. See also Bischofscheim v. 
Balizer (1882), 10 Fed. Rep. 1; Marine Wharf and Storage Co. v. Parsons 
(S. Car. 1897), 26 S. E. 956, 5 Moore’s Dig. 113; The Alice (1882), 12 Fed. 
Rep. 923.) The taking of depositions was said not to be an ‘ordinary 
notarial act” in The Alexander (1906, 104 Fed. Rep. 904). Certain states 
have objected to the taking of testimony by consuls from nationals of the 
receiving state. Germany refused to allow the taking of testimony by 
American consuls except from American nationals, as provided in the treaty 
of 1870, Art.9. (See U.S. Foreign Relations, 1874, pp. 446, 458-464; Acting 
Secretary of State Uhl to Messrs. Dickinson, Thurber and Stevenson, 


; November 11, 1895, 5 Moore’s Dig. 111-112, 2 ibid. 124-125.) 


Consular treaties usually authorize consuls to take depositions, declara- 
tions, or protests from their nationals, especially in maritime matters. The 
treaty between the United States and Germany (1923, Art. 22) provides: 
“consular officers may, in pursuance of the laws of their own country, take, 
at any appropriate place within their respective districts the depositions of 
any occupants of vessels of their own country, or of any national of, or of any 
person having permanent residence within the territories of, their own coun- 
try.” Similar provisions are included in many consular treaties although 
sometimes the place at which the deposition is to be taken is specified as ‘‘in 
their offices, at the residence of the parties and on board merchant vessels 


and warships of the state which has appointed them” (France-Poland, 1925, 
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Art. 16. See also Greece-Turkey, 1901, Art. 12; Denmark-Paraguay, 1903, 
Art. 16; Belgium-Denmark, 1909, Art. 10; Poland-U. S. S. R., 1924, Art. 18; 
Germany-Estonia, 1924, Art. 16; Greece-Spain, 1926, Art. 12; Caracas 
Convention, 1911, Art. 4 (4).) 

If the authorities of a state wish testimony or other evidence from abroad 
not covered by such a treaty provision, request is ordinarily made to the 
judicial authorities in the state where the evidence is to be had by a letter 
rogatory. The procedure for such requests, often involving transmission 
through the consular channel, has been defined in the Hague Convention 
on civil procedure (1905) and many bipartite treaties. The Hague Con- 
vention also provides: ‘‘ Article 15. The provisions of the preceding Articles 
do not exclude the direct execution of commissions rogatoires through diplo- 
matic or consular agents, if Conventions between the interested states permit 
it, or if the state in whose territory the commission rogatoire should be exe- 
cuted does not object.” (loc. cit.) A number of bipartite conventions 
have been concluded providing for the direct taking of testimony by consuls. 
Thus the treaty between Germany and Great Britain, 1928, provides (Art. 
11): 

‘“‘(a) The evidence may also be taken without the intervention of the 
authorities of the country in which it is to be taken, by a diplomatic or 
consular officer of the contracting party before whose courts the evidence 
is to be used; 

‘Provided that this Article shall not apply to the taking of evidence of 
subjects or citizens of the contracting party in whose territory it is to be 
taken unless and until the German government at any time, by a notifica- 
tion given through their Ambassador in London, signify their consent to 
the Article being so applied, in which case this Article shall, as from the 
date of such notification apply to such subjects or citizens if they consent 
to their evidence being so taken. 

“‘(b) The diplomatic or consular officer appointed to take the evidence 
may request named individuals to appear as witness or to produce any 
document, and shall have power to administer an oath, but he shall have 
no compulsory powers. 

‘““(c) The evidence may be taken in accordance with the procedure laid 
down by the law of the country in which the evidence is to be used, and 
the parties shall have the right to be present and to be represented by 
counsel or solicitors of that country, or by any person competent to appear 
before the tribunals of either country.” (See also Great Britain-Belgium, 
1928, Art. 11.) 


The acts authorized in paragraph (a) involve merely the certification of 
the signature of a person, the certification of the official character of an officer, 
or certification of the fact that certain events took place in the presence of 
the consul. Consuls have often been authorized by treaty and regulation to 
certify to the truth of statements in various types of documents. Certificates 
of indigence, certificates of the origin of goods, marriage certificates, certifi- 
cates of the dismissal of seamen, certificates of nationality are examples. 
Some of these types of certificates are dealt with elsewhere in this Article, 
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but their issuance is not strictly a notarial function. The competence of the 
consul must rest on special grounds related to the type of document involved. 
(See Denmark, Inst. 1912, Art. 30.) 

This paragraph does not authorize consuls to draw up legal documents or 
wills or in any way to usurp the normal functions of a lawyer. Consuls 
sometime perform such functions without objection from the receiving state. 
Certain functions of this type are regarded as notarial acts by the law of some 
states (Sweden, Inst. 1928, Art. 41; Germany, Law, 1867, §16, Inst. 1871, 
§16). The regulations of some states, however, forbid consuls from perform- 
ing such functions. (See U. S. Reg. 1931, par. 479 and note 3.) 

This paragraph does not attempt to state the legal effect to be given to 
consular authentications and certificates in the courts of the sending, the 
receiving, or any other state. ‘Treaties sometimes deal with the matter 
(see for instance U. S.-Latvia, 1928, Art. 22; see also Honduras, Law, 1906, 
Art. 23), but it is believed to be a question of private international law not 
properly included in this convention. (See comment to Article 6, supra.) 


(b) To issue passports to nationals of the sending state; to visa passports 
and to issue documents relating to entry into and travel within the territory 
of that state; and to visa invoices and certificates of origin of goods destined 
to the territory of that state. 

COMMENT 


The consular functions dealt with in this paragraph are quite generally rec- 
ognized in national regulations and treaties and by almost universal practice. 

Consuls are expressly authorized to issue and visa passports in many 
national regulations. (See Argentine, Reg. 1926, Arts. 368, 371; Bolivia, 
Reg. 1886, Arts. 21 (6), 50, 60; Brazil, Reg. 1920, Art. 18 (26); Chile, Law, 
1930, Art. 23; Costa Rica, Law, 1925, Arts. 73-76; Denmark, Inst. 1912, Art. 
36; Ecuador, Law, 1870, Art. 51; Egypt, Law, 1925, Art. 18; France, Ordi- 
nance, 1833, Arts. 1-5; Germany, Law, 1867, Art. 25; Creat Britain, Inst. 
1921, Chap. 25, Arts. 1-2, Chap. 26; Hungary, Inst. respecting passports, 
1921, Arts. 1, 2; Italy, Reg. June 7, 1866, Arts. 95-101; Decree, 1866, Art. 
28; Japan, Rules, 1900, Art. 12; Latvia, Reg. 1925, Arts. 92, 93; Luxemburg, 
Order, 1923, Arts. 31, 32; Monaco, Ordinance, 1876, Art. 9; Netherlands, 
Reg. 1926, c. 2, Art. 8; San Marino, Law, 1892, Arts. 14-17; Siam, Reg. 1930, 
Arts. 13, 14; Sweden, Ordinance, 1928, Art. 40; Switzerland, Reg. 1923, 
Arts. 51-55; U. S. Reg. 1931, pars. 150, 152, 372.) Occasionally the regula- 
tions instruct consuls to give general assistance to the administration of im- 
migration laws. (See Argentine, Reg. 1926, Arts. 351, 352; Cuba, Reg. 
1926, Art. 47; U. S. Reg. 1931, par. 361.) Treaties frequently specify the 
competence of consuls to issue passports and visas. (See Germany-Den- 
mark, 1920; Latvia-Poland, 1924, Art. 11; Italy-Czechoslovakia, 1924, Art. 
25; Poland-U. S. S. R. 1924, Art. 12; France-Poland, 1925, Art. 22; Germany- 
Russia, 1925, Art. 18; Austria-China, 1925, Art. 3; Germany-Lithuania, 1928, 
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Art. 18. See also Bluntschli, Code, 1868, Art. 251.) Occasionally regula- 
tions or treaties specify that passports are to be issued only to nationals of the 
sending state (see France, Ordinance, 1833, Arts. 1-5; treaties, Poland- 
U.S. S. R., 1924, Art. 12; France-Poland, 1925, Art. 22); that they are not 
to be issued to nationals of the receiving state (Great Britain-Afghanistan, 
1921, schedule 2 (h)); that passports or visas may not be issued to persons 
wanted by the judicial authorities of the receiving state if the consul has been 
notified (U. S.-Colombia, 1850, Art. 7; U. S.-Salvador, 1870, Art. 36); or that 
the issuance or visa of a passport does not in any way restrict the right of the 
receiving state to control immigration into its territory (Netherlands-Cuba, 
1913, Art. 7). The recall or transfer of consuls has been requested on the 
ground of improper issue or visa of passports (Secretary of State Fish to 
Sefior Lopez Roberts, Spanish Minister, April 29, 1870; Secretary of State 
Pickering to Mr. Adet, June 2, 1796, 5 Moore’s Dig. 30). While the United 
States has on occasion objected to the refusal of consuls on racial or religious 
grounds to visa passports of American nationals, it has admitted that the duty 
is one owed by the consul only to his own state and cannot be compelled by 
the receiving state. (See Secretary of State Bayard to Mr. Wurz, Septem- 
ber 11, 1888; Assistant Secretary of State Uhl to Mr. Agnew, May 38, 1895, 
5 Moore’s Dig. 94, 116.) It appears that even the courts of the sending 
state may lack power under the law of that state to compel consuls abroad to 
visa passports (U. S. ex rel. London v. Phelps (1927) 22 Federal Reporter 
(2nd) 288). 

Consular regulations very frequently authorize consuls to visa invoices 
and certificates of origin, sometimes adding bills of lading, freight lists, etc. 
(Bolivia, Reg. 1886, Art. 58; Chile, Law, 1930, Art. 26; Costa Rica, Law, 
1925, Arts. 26, 27; Latvia, Reg. 1925, Art. 94; Netherlands, Reg. 1926, Art. 
11; U.S., Reg. 1931, pars. 657, 677, 686). The duty of assisting the national 
customs administration is sometimes specified. (See Bolivia, Reg. 1886, 
Art. 46; Cuba, Reg. 1926, Art. 69; France, Ordinance, 1833, Art. 4.) A 
large number of recent treaties have expressly authorized consuls to visa 
certificates of origin, sometimes mentioning also invoices. (See Japan- 
Mexico, 1924, Art. 10; Denmark-France, 1925; Spain-Czechoslovakia, 19235, 
Art. 8; Albania-Greece, 1926, Art. 8; Germany-Finland, 1926, Art. 13; 
Poland-Czechoslovakia, 1925, Art. 15; Greece-Italy, 1926, Art. 11; Germany- 
Switzerland, 1926, Art. 7; Estonia-Czechoslovakia, 1927, Art. 10; France- 
Germany, 1927, Arts. 7, 22, 24; Greece-Jugoslavia, 1927, Art. 17; Germany- 
Jugoslavia, 1927, Art. 13; Finland-Sweden, 1928, Art. 22; Germany-Greece, 
1928, Art. 16; Latvia-Turkey, 1928, Art. 13; Germany-Lithuania, 1928, Art. 
16; Sweden-Turkey, 1928, Art. 14; Great Britain-Greece, 1929, in which 
the fee for this visa is limited to four gold drachmas. See also convention 
on simplification of Customs Formalities, 1923, Arts. 11 (8), 12.) 


(c) To register nationals of the sending state and the births, deaths, and 
marriages of such nationals, and to issue certificates thereof, without, how- 
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ever, releasing the interested persons from any duty imposed upon them by 
the local law. 


COMMENT 


National regulations very commonly authorize consuls to register na- 
tionals for the purpose of assuring them better protection and also to register 
their births, deaths and marriages in order that their civil status may be 
established for legal purposes. (See Argentine, Civil Code, 1869, amended 
1882, Arts. 79, 82; Reg. 1926, Art. 100; Belgium, Law, May 20, 1882, Oct. 
20, 1897; Bolivia, Law, 1903, Art. 11; Reg. 1886, Arts. 21 (8), 62; Brazil, 
Reg. 1920, Arts. 18 (8), 51 (c); Costa Rica, Law, 1925, Arts. 30, 36-38; Cuba, 
Reg. 1926, Arts. 7, 44; Ecuador, Law 1870, Art. 54; Egypt, Law, 1925, Arts. 
15, 16 (1); France, Civil Code, Arts. 48, 55, and amending law, June 21, 1903; 
Ordinance, 1833, Arts. 1-4; Germany, Law, 1867, Art. 12; Great Britain, 
Inst. 1921, Chap. 27, Arts. 1-4; Chap. 31, Arts. 1, 2; Haiti, Law, 1912, Art. 
5; Italy, Civil Code, Art. 368; Decree, Jan. 28, 1866, Arts. 24, 29; Reg. 1866, 
Art. 167; Japan, Rules, 1900, Art. 7; Latvia, Reg. 1925, Arts. (1, 6), 101; 
Luxemburg, Civil Code, Art. 48; Law, 1923, Art. 4; Order, 1923, Art. 22; 
Monaco, Ordinance, 1878, Arts. 6, 8; Netherlands, Law, July 25, 1871, Art. 9; 
Reg. 1926, Chap. 3, Art. 1 (a), Chap. 2, Art. 3, Chap. 10, Art. 3; Roumania, 
Law, Feb. 13, 1874, Art. 23; San Marino, Law, 1892, Art. 18; Spain, Civil 
Code, Art. 100; Switzerland, Law, Dec. 24, 1874, Art. 13; Reg. 1923, Arts. 
38, 63; U. S., Reg. 1931, pars. 173, 4224.) Among civil law countries con- 
suls are usually constituted officers of civil status in order to perform the 
latter function, although sometimes consuls must be specially designated 
to this office. (See Laws Luxemburg, Netherlands and Switzerland, supra, 
and Fauchille, Droit International, Vol. 1, Pt. 3, p. 134.) 

Treaties have sometimes authorized consuls ‘‘to receive and verify certifi- 
cates of births and deaths of their countrymen and of marriage between 
them” (U. S.-Netherlands, 1878, Art. 10), and have sometimes provided for 
the exchange of civil status records through the consular channel (Latvia- 
Poland, 1924, Art. 12; Poland-U. 8S. S. R., 1924, Art. 13; Finland-Italy, 1928, 
Art. 4; Lithuania-Sweden, 1929). A common form in recent treaties entitles 
consuls “‘ to register all births and deaths of nationals of the contracting party 
which appointed them in conformity with the laws and regulations of that 
party,” with the proviso, similar to that in the text under discussion, that 
“The persons concerned shall nevertheless be bound to notify the local au- 
thorities of births and deaths in accordance with the laws of the country.” 
(See Estonia-Latvia, 1921, Art. 16; Estonia-Lithuania, 1921, Art. 16; Latvia- 
Lithuania, 1921, Art. 16. See also Latvia-Poland, 1924, Art. 10; Germany- 
Estonia, 1924, Art. 17; France-Poland, 1925, Art. 9; Estonia-Austria, 1926, 
Art. 12.) 

The authority to issue birth and death certificates is specified in some of 
these treaties (Latvia-Poland, 1924, Art. 10; Poland-U. S. S. R., 1924, Art. 
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15), and some of them authorize the celebration of marriages by consuls if 
both parties are nationals of the sending state (Poland-U.S.S. R., 1924, Art. 
15 and protocol 3; Germany-U. 8.8. R., 1925, Art. 19) or even if one is a 
national of the sending state and neither is a national of the receiving state 
(Estonia-Latvia, 1921, Art. 15; Estonia-Lithuania, 1921, Art. 15; Latvia- 
Lithuania, 1921, Art. 15; Denmark-Sweden, 1909, Art. 1), but usually with 
the qualification that the local law permits. These provisions accord with 
the Hague Convention of June 12, 1902, to regulate conflicts of law in matters 
of marriage. Article 6 of this Convention provides: ‘A marriage celebrated 
before a diplomatic or consular agent in conformity to the legislation of his 
country will be recognized as valid whatever the form, if neither of the con- 
tracting parties is a national of the state where the marriage is celebrated, 
and if that state does not oppose it. It cannot oppose it unless it is a ques- 
tion of a marriage which, by reason of an earlier marriage or of an obstacle 
of a religious order, would be contrary to its law. The reservation of the 
second paragraph of Article 5 is applicable to diplomatic or consular mar- 
riages.’”’ The second paragraph of Article 5 provides: “‘It is at the same time 
understood that the countries whose legislation demands a religious celebra- 
tion need not recognize as valid, marriages contracted by their nationals to 
foreigners without this prescription being observed.” (Kosters and Belle- 
mans, op. cit., p. 6. See also Bluntschli, Code, 1868, Art. 265; Field, Code, 
1876, Art. 170 (4).) 

Civil status officers are usually competent to celebrate marriages, and the 
regulations of some states confer this authority expressly where both parties 
are nationals of the sending state. (Costa Rica, Law, 1925, Art. 68; Egypt, 
Law 1925, Art. 16 (2); Italy, Decree, 1866, Art. 29; Japan, Civil Code, Art. 
777; Luxemburg, Law 1923, Art. 4; Order, 1923, Arts. 22, 29.) Frequently 
only consuls expressly designated thereto are authorized to perform this 
function (Belgium, Law, July 12, 1931, Art. 7; Brazil, Reg. 1851, Art. 1; 
Denmark, Inst. 1912, Art. 28; Finland, Law, 1929, Sees. 3, 6; France, Civil 
Code, Art. 170; Ordinance, 1833, Art. 15; Law 1901, Art. 1; Germany, Inst. 
1871, Sec. 13; Great Britain, Inst. 1921, Chap. 30, Arts. 3, 11 (3); Latvia, 
Reg. 1925, Art. 101 (2); Norway, Law, 1922, Sec. 8; Sweden, Ordinance, 
1928, Art. 37) particularly if one of the contracting parties is not a national 
of the sending state (Belgium, Civil Code, Art. 170 (2); Egypt, Law, 1925, 
Art. 16 (2)). Some of these regulations expressly limit exercise of the func- 
tion to cases where the local law permits (Great Britain, Italy, Latvia, loc. 
cit.), and the regulations of the United States expressly forbid the celebration 
of marriages by American consuls, although an American consul is authorized 
to witness marriages where one party is a national and to certify that the 
marriage took place in his presence. (Reg. 1931, pars. 417-421, citing 7 
Opinions of Attorney General, 23, 30, 31, 342, 346. See also 2 Moore’s Dig. 
515; 1 Hyde, International Law 830.) The law of Finland expressly permits 
foreign consuls in Finland to celebrate marriages where one party has the 
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consul’s nationality (Law, 1929, Sec. 6); British law forbids marriages in 
foreign consulates in England (4 George IV, Chap. 76, Secs. 21, 22; Inst. 1921, 
Chap. 30, Art. 41). 

It appears therefore that no duty of receiving states to permit consular 
celebration of marriages is generally recognized. The text under discussion 
does not impose any such duty; it merely requires the receiving state to 
permit the consul to certify the fact that the birth, death or marriage of a 
national of the sending state has occurred. Such certificate would not mean 
that the consul who issued it had civil authority under the law of the place, 
and its value as evidence of the facts certified would depend upon the law of 
the forum. The sending state may, if it wishes, regard as valid marriages 
thus certified by its consuls. Thus United States statutes provide: ‘‘ Mar- 
riages in presence of any consular officer of the United States in a foreign 
country between persons who would be authorized to marry if residing in the 
District of Columbia, shall be valid to all intents and purposes, and shall 
have the same effect as if solemnized within the United States.’”’ (Revised 
Statutes, Sec. 4082; Reg. 1931, par. 420.) American regulations further 
require that the consul give a certificate to the parties and send one to the 
Department of State in all cases of marriage in his presence; but such 
certificate ‘‘is not intended to serve any purpose except as evidence of a 
marriage which the consular officer considers has been performed in a man- 
ner which makes it valid at the time and place of solemnization, wholly 
independent of such consular intervention and certificate.’ (Reg. 1931, 
par. 418 and note. See also Loring v. Thorndike, Massachusetts 1862, 5 
Allen 257; Secretary of State Fish to Mr. Logan, Minister to Chile, August 
10, 1874, 2 Moore’s Dig. 519; Secretary of State Fish to Mr. Marsh, Minister 
to Italy, January 9, 1875, U. S. Foreign Relations, 1875, ii, 761, 2 Moore’s 
Dig. 523.) 

Consular regulations, treaties, or codes have sometimes touched on other 
matters concerning civil status, such as the legitimation and recognition of 
children (Egypt, Law, 1925, Art. 16 (3, 4); Switzerland, Reg. 1923, Art. 63); 
adoption (Japan, Civil Code, Art. 850); guardianship (Costa Rica, Law, 
1925, Art. 41; Switzerland, Reg. 1923, Art. 62; France-Poland, 1925, Art. 
18; Hague Convention, June 12, 1902, to regulate the guardianship of minors, 
Art. 3; Fiore, Code, 1890, Art. 510); emancipation (Bluntschli, Code, 1868, 
Art. 266); and divorce (Egypt, Law, 1925, Art. 16 (3, 4); Germany- 
U.S. S. R., 1925, protocol 19). On these matters, however, there has been 
80 little recognition of any duty on the part of the receiving state that ex- 
press provisions in this convention seem unnecessary. Consuls are of 
course free to carry out their instructions in this regard if the law of the 
receiving state does not forbid or if entitled thereto by treaty (see intro- 
ductory paragraph of this article, supra). 


(d) To communicate with, to advise and to adjust differences between 
nationals of the sending state within the consular district; to visit such 
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nationals especially when they are imprisoned or detained by authorities 
of the receiving state; to assist such nationals in proceedings before or rela- 
tions with such authorities; and to inquire into any incidents which have 
occurred within the consular district affecting the interests of such nationals. 


COMMENT 


This paragraph authorizes the exercise of certain functions by the consul 
for the assistance and protection of nationals in the consular district. They 
are supplemented by functions specified in paragraphs (e) and (f) in the in- 
terest of nationals who may or may not be within the consular district, by 
functions specified in paragraphs (g) and (h) in the interest of the seamen and 
owners of national vessels, and also by the general functions of protection and 
inquiry specified in paragraphs (j) and (k). 

Communication with nationals is essential for the exercise of many consu- 
lar functions, and the duty of the receiving state to permit such communica- 
tion may be implied from its recognition of these functions. Treaties and 
national regulations do not often deal with the matter specifically. National 
regulations, however, sometimes instruct consuls to respond to requests for 
information from their nationals, particularly trade information (see Great 
Britain, Inst. 1921, Chap. 17, Arts. 2 (a), 6, Chap. 22, Art. 4; Sweden, Ordi- 
nance, 1928, Arts. 34, 35; Latvia, Reg. 1925, Arts. 27, 56; U. S. Reg. 1931, 
par. 603), and sometimes forbid them to communicate to their nationals 
information in regard to the public affairs of any foreign government 
or on matters of possible injury to national commercial competitors. (U.S. 
Reg. 1931, par. 603 (a).) 

Competence to advise nationals may be implied from the general duty to 
protect them from injury (see comment to paragraph (j) infra), but national 
regulations frequently specifically require consuls to give aid and advice to 
nationals of the sending state. (See Brazil, Reg. 1920, Art. 18 (1, 7); Costa 
Rica, Law, 1925, Art. 39; Great Britain, Inst. 1921, Chap. 22, Arts. 1-3; 
U.S., Reg. 1931, pars. 149, 603 (g).) Financial assistance to sailors, espe- 
cially to enable them to return home is sometimes specified (see France, 
ordinance, 1833, Art. 1; Argentine, Reg. 1926, Art. 190; and comment on 
paragraph (g) infra); and similar aid is sometimes provided for any indigent 
national (Argentine, Law, 1926, Arts. 95-99; Bolivia, Reg. 1924, Arts. 
32-34; Cuba, .teg. 1926, Art. 35; Ecuador, Law, 1870, Arts. 32-35; Germany, 
law, 1867, Art. 29; Japan, Rules, 1900, Art. 5; Latvia, Reg. 1925, Art. 99; 
Switzerland, Reg. 1923, Arts. 29 (d), 74-77. See also Latvia-Lithuania, 
1924, Arts. 2, 8; Bluntschli, code, 1868, Art. 257; and France, Edict, 1778, 
Arts. 82-83). 

National regulations usually authorize consuls to act as mediators, con- 
ciliators or arbiters in disputes between nationals of the sending state (see 
Argentine, Reg. 1926, Art. 89; Bolivia, Reg. 1886, Art. 21 (9); Brazil, Reg. 
1920, Art. 18 (17, 18); Costa Rica, Law, 1925, Arts. 39, 41-45; Cuba, Reg. 
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1926, Art. 36; Ecuador, Law, 1870, Art. 56; Egypt, Law, 1925, Art. 26; 
France, Edict, 1778, Art. 1; Germany, Law, 1867, Art. 21; Inst. 1871, Art. 
21; Great Britain, Inst. 1921, Chap. 22, Art. 1; Haiti, Order, Art. 10; Italy, 
Decree, 1866, Arts. 58, 59; Japan, Rules, 1900, Art. 14; Latvia, Reg. 1925, 
Arts. 52, 108; Netherlands, Reg. 1926, Chap. 3, Art. 1; San Marino, Law, 
1892, Arts. 11, 23; Switzerland, Reg. 1923, Art. 48; U. S., Reg. 1931, pars. 
73, 149. See also Caracas Convention, 1911, Art. 4 (6); Bluntschli, Code, 
1868, Art. 253; Field, Code, 1876, Art. 170 (6)); and sometimes in disputes 
between nationals of the sending state and foreigners (see Reg. Costa Rica, 
Cuba, Great Britain, Italy, Japan, Latvia)). 

It is not believed, however, that receiving states consider themselves under 
any duty to permit such mediatorial functions except with respect to na- 
tionals of the sending state. Even with them it is clear that the consul must 
confine himself to action voluntarily consented to by the parties. Thus 
national regulations which recognize the competence of foreign consuls to 
conciliate or arbitrate disputes between their nationals sometimes specify 
that this competence involves no judicial or compulsory power (Bolivia, 
Reg. 1886, Art. 101; Palestine, Reg. 1922, Arts. 2 (j), 4) and is subject to 
local law (Germany, Law, 1867, Art. 21; Inst. 1871, Art. 21, Honduras, 
Law 1906, Art. 29). The same limitation is sometimes emphasized in the 
regulations of states for their own consuls (Bolivia, Reg. 1886, Art. 21 (9); 
U.S. Reg. 1931, par. 149) and it isimplied by the use of such words as mediate, 
conciliate or arbitrate in all of them. Extraterritorial judicial power over 
nationals of the sending state was doubtless claimed by consuls at an earlier 
time (see France, Edict, 1778, Arts. 1, 2 which penalized French nationals if 
they summoned other French nationals before a court of a foreign power; 
U. S.-France, 1788, Art. 12; and cases dealing therewith; Goddard vs. Luby, 
1795, 1 Bay 435; Villeneuve vs. Barron, 1794, 2 Dall. 235; Glass vs. Sloop 
Betsey, 1794, 3 Dall. 6; Secretary of State Randolph to Mr. Fauchet, French 
Minister, March 14, 1794; Secretary of State Pickering to Mr. Letombe, 
French Minister, May 29, 1797, 2 Moore’s Dig. 83-85. See also Wicquefort, 
The Embassador and his Functions, London, 1716, bk. 1, Chap. 5, p. 40; 
Warden, On the Origin, Nature, Progress and Influence of Consular Estab- 
lishments, Paris, 1813, Chap. 6, p. 115; Barbuit’s Case, 1737, Cases Temp. 
Talbot 281; Dainese vs. Hale, 1875, 91 U. S. 13). It has been expressly 
provided by certain treaties in recent times, especially in oriental countries. 
(See Fiore, Code, 1890, Arts. 517-519.) Certain vestiges of this judicial 
power still exist in regard to the internal discipline of vessels of the sending 
state and disputes between members of its crew (see paragraph g, supra); but 
even this is in large measure subject to local law and jurisdiction, and exists 
mainly on the basis of special treaty. ‘‘As a matter of law, foreign consuls 
have no jurisdiction within the territory of the United States except by 
force of treaty stipulations.” (In re Aubrey, 1885, 26 Federal Reporter 848, 
851. See also U. S. Reg. 1931, sec. 149; Dainese vs. Hale, 1875, 91 U. 8. 13; 
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The Elwine Kreplin, 9 Blatchford 438; Attorney General Berrien, 1830, 20 
Opinions Attorney General 381; Secretary of State Madison, circular to 
consuls and commercial agents, July 1, 1805, 5 Moore’s Dig. 93.) This 
proposition seems to be accepted in contemporary international law. (See 
Bluntschli, Code, 1868, Art. 252.) It is believed that the phrase used in the 
text ‘“‘to adjust differences” sufficiently indicates this non-judicial and 
voluntary character of the consuls’ competence in disputes between nationals 
of the sending state. 

The opportunity to visit nationals personally may be essential if the consul 
is to give them effective protection, especially if they are imprisoned. This 
function may be exercised especially during a period when the person is 
held incommunicado. Opportunity for such visit is provided in the treaty 
between Germany and Russia (1925, protocol to article 11, section 1) and 
has been claimed in diplomatic correspondence (Secretary of State Seward 
to Lord Lyons, British Minister, July 26, 1861; Secretary of State Seward 
to Mr. Burton, Minister to Colombia, January 29, 1862; Correspondence 
between United States and Governor General of Cuba, U. 8. Foreign Rela- 
tions, 1896, pp. 770-772, 834, 5 Moore’s Dig. 101, 104-105). Opportunity 
of a person imprisoned to communicate with his consul has been recognized 
as a right of the person by the United States and Mexico General Claims 
Commission (U. S. (Walter H. Faulkner) and Mexico November 2, 1926, 
Opinions of Commissioners, 1926, p. 86; 21 American Journal of Inter- 
national Law (1927), 349; MacNair and Lauterpacht, Annual Digest of Pub- 
lic International Law Cases, 1925-1926, p. 295). 

Consular regulations of the United States provide that consuls “should 
countenance and protect American citizens before the authorities of the 
country in all cases in which they may be injured or oppressed; but at the 
same time they should impress upon such citizens their obligation to respect 
the laws of the country where they may be residing or travelling.” (Reg. 
1931, §149 as amended Ex. Ord. Jan. 11, 1932. See also Ecuador, Law, 
1870, Art. 36; Germany, Inst. 1871, Art. 21; Netherlands, Reg. 1926, Chap. 
2, Art. 1; Sweden, Ordinance, 1928, Art. 35; Inst. 1928, Art. 35). Some- 
times consuls are especially instructed to give assistance to their nationals 
accused of crime (Brazil, Reg. 1920, Art. 18 (24); Latvia, Reg. 1925, Art. 
100; Sweden, Ordinance, 1928, Art. 36). Occasionally the duty of giving 
assistance before the courts is qualified by the injunction that the consul 
may not act as a business or debt collecting agency for nationals. The 
Danish Instructions (1912, §38) impose limitations on the exercise of this 
function, specifying that ‘‘the intervention of a consular officer cannot be 
claimed in case of an offense having merely the character of a misdemeanor, ’ 
and that ‘‘a consular officer is never under obligation to employ or pay 
counsel.” (Latvia, Reg. 1925, Art. 52; U. S. Reg. 1931, par. 603 (h, i); 
Assistant Secretary of State Cadwalader to Mr. Davis, March 11, 1875; 
Secretary of State Evarts to Mr. Yoder, May 24, 1880, 5 Moore’s Dig. 126.) 
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Treaties frequently authorize a consul ‘‘to appear with the officers and crews 
of vessels under the flag of his country before the judicial authorities of the 
state to which he is appointed to render assistance as an interpreter or 
agent.” (U. S.-Latvia, 1928, Art. 23 (4).) See also Greece-Spain, 1903, 
Art. 13; 1926, Art. 10; France-Poland, 1925, Art. 19; Caracas Convention, 
1911, Art. 4 (3).) Treaties sometimes extend this function to assistance to 
all nationals of the sending state before all authorities of the receiving state, 
as do the United States treaties with Colombia (1850, Art. 3) and Salvador 
(1870, Art. 3) which provide: “They may, as the natural defenders of their 
fellow countrymen, appear in their name and behalf whenever so requested 
by them, before the respective authorities of the place in all cases in which 
their support may be necessary.’”’ (See also Caracas, convention, 1911, 
Art. 4 (2) and draft code, Inter-American Commission of Jurists, 1927, Art. 
11.) The text under discussion which authorizes the consul to assist his 
nationals in proceedings before or relations with the authorities of the receiv- 
ing state, resembles these conventions. The assistance would of course 
have to comply with requirements of local law; thus a consul would not be en- 
titled to act as an attorney for his countrymen in court unless he was a 
member of the bar according to the law of the receiving state (Mexico, Law 
of 1859, art. 10 (2)). The Swiss Regulations (1923, Art. 50) authorize 
consuls upon notifying the political department of the Swiss Government to 
select local attorneys to assist them in legal matters. 

The provision under consideration, which relates to nationals within the 
consular district, is supplemented by that in paragraph (f) entitling the 
consul to represent nationals of the sending state who are absent, incom- 
petent or minor and that in paragraph (j), entitling the consul to take meas- 
ures for protecting nationals. 

The protection of nationals may require inquiry into incidents which have 
occurred within the consular district affecting the interests of such nationals. 
Such inquiries are a normal function of consuls, and do not imply any power 
to summon witnesses, to compel the production of records nor to initiate 
action as a result of the inquiry, although special circumstances considered 
in other paragraphs (e, f, g, h) may justify the consul in initiating judicial 
action before the local courts, while discovery of circumstances injurious to 
the interests of the national and contrary to the duties of the receiving state 
would justify complaint to the appropriate local authorities. (See article 12, 
infra.) This function of inquiry is supplemented by the general function of 
studying and reporting upon conditions in and incidents occurring within 
the district, provided for in paragraph (k). 


(e) To inquire in regard to and to take measures for the preservation and 
protection of the estate within the consular district of a deceased national of 
the sending state ; and if no other administration is provided by the local law 
to administer such estate subject to that law. 
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COMMENT 


Care for the estates of deceased nationals is one of the most important 
functions of consuls. It is regulated in great detail in most national regula- 
tions and treaties dealing with consuls. The scope of this consular function 
has also been the subject of frequent litigation in national courts. 

Two quite different theories of the function are recognized in different 
treaties. According to one theory, the consul is entitled immediately to take 
charge of the personal estate, conserve, inventory, administer and distribute 
it, subject to the control of his own state. The authorities of the receiving 
state are entitled to intervene only to protect the interest of resident creditors 
of the estate and to assure such protection. This type of treaty usually 
provides that the estate shall not be taken out of the country or distributed 
until a fixed time, usually a year, after decease of the owner. (See U. S.- 
France, 1788, Art. 5; U. 8.-Peru, 1851, Art. 32; 1870, Art. 36; 1887, Art. 33; 
U. S.-Persia, 1856, Art. 6; U. S.-Salvador, 1870, Art. 33 (10); Germany- 
Nicaragua, 1896, Art. 25; Italy-Nicaragua, 1906, Art. 14; Belgium-Denmark, 
1909, Art. 14; Estonia-Latvia, 1921, Art. 12; Estonia-Lithuania, 1921, Art. 
12; Latvia-Lithuania, 1921, Art. 12; Austria-Belgium, 1923, Art. 16; Poland- 
Jugoslavia, 1923, Art. 30; Germany-Estonia, 1924, Art. 18; Latvia-Poland, 
1924, Art. 13 (9); Belgium-Japan, 1924, Art. 3; Austria-Poland, 1924, Art. 
39; Poland-U.S. 8. R., 1924, Art. 17; Latvia-Norway, 1924, Art. 7; Austria- 
Poland, 1924, Art. 37; Belgium-Guatemala, 1924, Art. 3; Belgium-Latvia, 
1925, Art. 12; France-Siam, 1925, Art. 11; Roumania-Czechoslovakia, 1925, 
Arts. 30-32; Great Britain-Greece, 1926, Art. 23; Norway-Siam, 1926, Art. 
20; Greece-Czechoslovakia, 1927, Art. 23; Germany-Austria, 1927, Arts. 
13, 14, 15; Caracas Convention, 1911, Art. 4 (9); see also In re Vergil 
(U. S. and Peru), 4 Moore, International Arbitrations, 390; Wheaton, Ele- 
ments of International Law, 175.) National consular regulations often 
authorize consuls to take possession of the personal estate of deceased 
nationals, to protect and administer it. (See Argentine, Reg. 1926, Arts. 
125-139; Bolivia, Reg. 1886, Arts. 36-39; Ecuador, Law, 1870, Arts. 40-44; 
Japan, Rules, 1900, Art. 6; Latvia, Reg. 1925, Art. 103; Monaco, Ordinance, 
1878, Art. 7; Netherlands, Reg. 1926, Art. 5; Sweden, Ordinance, 1928, Art. 
38; Switzerland, Reg. 1923, Art. 60. See also Brazil, Reg. 1851, relating to 
foreign consuls in Brazil, Arts. 2-8, and Honduras, Law, 1906, Art. 27.) 
Some of these regulations limit this authority to cases covered by express 
treaty provision (see Argentine, Bolivia, Ecuador, Latvia, Netherlands, 
supra) and most of them to cases where the local law has not provided 
otherwise or does not oppose. 

According to the second theory, primary competence to provide for con- 
servation, administration and distribution of the estate vest in the local 
authorities, the consul merely having the function of cooperating in conserva- 
tory measures, of representing the interest of absent or incompetent heirs 
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before the local authorities, and perhaps of being designated administrator 
by those authorities to act under their supervision. Thus certain treaties, 
while authorizing consular cooperation in conservatory measures, provide 
only for ‘‘temporary”’ consular administration (China-Austria, 1925, Art. 
10); for consular administration only of personal estates under 500 francs 
(France-Poland, 1925, Art. 10) or for possible appointment of consuls as 
administrators by the local tribunal (U. S.-Sweden, 1910, Art. 14; U. S.- 
Germany, 1923, Art. 24; Germany-Siam, 1928, Art. 19). Some treaties 
expressly vest authority to provide for administration in the local authorities 
(Denmark-Great Britain, 1670, Art. 15, Danish Consular Inst. 1912, Art. 44; 
Japan-Siam, 1924, Art. 18; Italy-Czechoslovakia, 1924, Art. 15. See also 
Bluntschli, Code, 1868, Art. 255; Fiore, Code, 1890, Art. 509). It has been 
noticed that national consular regulations usually limit the consul’s author- 
ity to administer to cases permitted by local law. Some regulations while 
instructing the consul to take measures of a conservatory character, do not 
authorize administration, or authorize it only in exceptional circumstances, 
and instruct the consul to respect the competence of the local authorities in 
dealing with the estate unless there is an express treaty. (See Bolivia, 
Reg. 1886, Art. 102; Costa Rica, Law, 1925, Arts. 41, 49-50; Denmark, Inst. 
1912, Art. 44; Egypt, Law, 1925, Art. 19; France, Ordinance, 1833, Art. 7; 
Germany, Law, 1867, Art. 18; Great Britain, Law, 1861 Art. 4; Inst. 1922, 
Chap. 24, Art. 5; Italy, Decree, 1866, Art. 25; Reg. 1866, Arts. 105, 106; 
U. S. Reg. 1931, pars. 385-390; 409 citing 7 Opinions of Attorney General 
274.) An Argentinian law (1865, Arts. 1, 2, 9) and Palestinian Regulations 
(1922, Arts. 2 (g), 3) dealing with resident foreign consuls permit them to take 
provisional conservatory measures with reference to estates and to appoint 
administrators to act subject to local courts in certain cases. 

Some treaties have been so worded as to leave it uncertain which of these 
theories was intended. Thus the treaty between the United States and 
Argentina (1853, Art. 9) authorizes consuls “‘to intervene in the possession, 
administration and judicial liquidation of the estate of the deceased, con- 
formably with the laws of the country, for the benefit of the creditors and 
legal heirs.” This has been applied to the benefit of consuls of various states 
by virtue of most favored nation clauses. At first the courts of the United 
States construed it as giving the consul fu!l powers of administration (Re 
Fattosini, 1900, 67 New York Supplement 1119; Re Lobrasciano, 1902, 77 
N. Y. Supp. 1040; In re Wyman, 1906, 191 Massachusetts 276, 77 North- 
eastern 379; Carpigiani v. Hall, 1911, 172 Alabama 287, 55 Southern 248; 
Re Scutella, 1911, 145 Appellate Division 156, 129 N. Y. Supp. 20); later it 
was held that ‘‘to intervene in administration” did not mean “to admin- 
ister,” and consuls were denied the right (Re Logiorata, 1901, 69 N. Y. Supp. 
507; Lanfear v. Ritchie, 1854, 9 Louisiana Annual 96; Rocca v. Thompson, 
1912, 223 United States 317. See also Jn re D’Adamo’s Estate, 1914, 212 
New York 214, 106 Northeastern 81; Aspinwall v. The Queen’s Proctor, 1839, 
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2 Curtis Ecclesiastical 241; 8 Opinions of Attorney General 98; 5 Moore’s 
Dig., sec. 722; Puente, 23 Illinois Law Review, 634 ff.) 

It appears that at the present time the second theory is generally recog- 
nized except in so far as modified by express treaty, and the text has been 
drafted accordingly. It incorporates only those consular functions in 
regard to estates of deceased nationals of the sending state which are 
recognized almost universally, leaving states which wish to do so free to 
enlarge these functions by special treaties. 

This paragraph should be read in connection with article 14 which entitles 
the consul to be notified of the death of a national; with paragraph (d) which 
entitles him to assist resident heirs, if nationals of the sending state, before 
the local authorities; with paragraph (f) which entitles him to represent 
absent, minor or incompetent heirs if nationals of the sending state in 
succession proceedings; and with paragraph (g) which authorizes him to 
carry out the law of the sending state with respect to the property on the 
vessel of his state of a deceased seaman. 

Inquiry in regard to the estate is of course essential if the functions which 
follow are to be carried out. Argentinian regulations (1926, Art. 123) pro- 
vide: “‘In the case of death of an Argentinian, the consular official of the 
jurisdiction shall investigate whether he died ab intestato or leaving testa- 
ment, and whether or not there are presumed heirs, at the place or elsewhere. 
He shall advise his immediate superior and the ministry of foreign relations, 
submitting the name of the deceased, the place of his birth and his last 
domicile, his age, civil status, profession and properties, as well as all data 
and information regarding these and regarding the person and heirs of the 
deceased.”” The inquiry does not involve any power to summon witnesses 
or use any compulsion. (See Art. 11, preliminary paragraph.) 

The measures which may be taken to preserve and protect the estate can- 
not involve any use of compulsion. They include the placing of seals, taking 
of inventories, sale of perishable articles. The article does not entitle the 
consul to take possession of the estate, as do some treaties, unless the law of 
the receiving state provides no one else to do so. In that case to take pos- 
session would doubtless be a proper measure of preservation and protection. 
Articles of the estate placed in the consular archives become exempt from 
attachment by the local authorities. (See Art. 16 and case of French Consul 
in Florence, 1887, 1 Stowell and Munro, Int. Cases 34.) Treaties which 
deal with the subject nearly always authorize the consul to take conservatory 
measures, and it has been held to be “‘a general usage to which civilized 
nations have tacitly or practically assented” (Secretary of State Pickering 
to Mr. Smith, May 13, 1799. See also Secretary of State Clay to Mr. 
Vaughan, British Minister, November 12, 1827; Secretary of State Fish 
to Mr. Haut, February 21, 1873, 5 Moore’s Dig. 117, 118; In re D’Adam’s 
Estate, 1914, 212 New York 214; Carpigiani v. Hall, 1911, 172 Alabama 287). 
National consular regulations usually deal with the matter in detail. Amer- 
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ican consuls are by statute under a non-discretionary duty to take certain 
conservatory measures. (U.S. Rev. Stat. Sec. 1709; Reg. 1931, par. 385; 
Assistant Secretary of State Cadwalader to Mr. Chadwick, August 19, 1875, 
5 Moore’s Dig. 119. See also Assistant Secretary of State Porter to Messrs. 
Hogan, April 22, 1885, 5 Moore’s Dig. 120.) 

The conservatory measures under consideration may be taken only with 
respect to the portion of the estate within the consular district, but with 
respect to all types of property, immovable as well as movable, although 
doubtless the local law would seldom or never permit the consul to take 
possession of real property. He can, however, undertake to see that those 
entitled to possession take proper care of it until administration is com- 
plete. 

Under this paragraph the place where the individual dies or was domiciled 
before his death is immaterial, as also is the question whether he dies intes- 
tate or with a will. If he dies outside the territory of the receiving state 
doubtless any administration undertaken in the receiving state would be 
ancillary, and if he left a will doubtless the local law would recognize the 
executor therein provided and the consul would seldom be entitled under 
this paragraph to undertake administration. Nevertheless the consul 
would remain entitled to inquire regarding the estate and to take measures 
for its preservation and protection. American consular regulations require 
consuls to take possession only of the personal estate of citizens “who shall 
die within their consulate” (Reg. 1931, par. 385), and treaties to which the 
United States is a party usually apply only to cases “of the death of a na- 
tional of either of the High Contracting Parties without will or testament, 
in the territory of the other High Contracting Party” (U. S.-Germany, 
1923, Art. 24). Other treaties include similar limitations, but occasionally 
they also specifically extend the consul’s functions to cases where his national 
died outside the state (Italy-Nicaragua, 1906, Art. 14; Italy-Colombia, 1909; 
modifying Art. 22 of treaty of 1892; Greece-Spain, 1919, Art. 18; Italy- 
Czechoslovakia, 1924, Art. 14; Germany-Estonia, 1924, Art. 18 (17)) or 
where he died while travelling through the state (Austria-Poland, 1924, Arts. 
4,6). It would normally be the case that action by the Consul would be 
more imperative where his national has died in the consular district because 
of the necessity of caring for the body, notifying relatives and taking charge 
of personal property of the deceased. 

Under this paragraph the consul is entitled to administer the estate only 
if the law of the receiving state provides for no other administration. As has 
been noticed many treaties go further than this, often describing in detail the 
functions in connection with administration such as collecting claims, pay- 
ing debts, and distributing the property among the heirs. The United 
States does not authorize the latter except in countries where the United 
States exercises extraterritorial consular jurisdiction (Reg. 1931, Art. 416), 
but requires the liquidated estate to be sent to the United States Treasury 
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unless a legal representative of the deceased appears in person and demands 
the estate. (Ibid., Sec. 385.) 

Even if the consul undertakes administration he does so subject to the 
local law. Local courts may entertain claims of all creditors of the estate 
and of all contests to the succession. The law of Honduras (Law 1906, Art. 
27) requires a foreign consul to wait four months before taking property 
belonging to an estate out of the country, in order to give persons having 
claims against the estate an opportunity to interpose their claims. Treaties 
have sometimes provided that the consul is not liable for the debts of the 
estate (Poland-U. 8. S. R., 1924, Art. 17) and doubtless execution against 
assets of the estate in the actual possession of the consul, or personal suit 
against him for his official acts in connection with administration of the 
estate, would be forbidden by general principles of law. (See Articles 16, 21, 
infra.) ‘Treaties, however, often provide that local courts may entertain 
actions against the estate (see Italy-Czechoslovakia, 1924, Art. 16; Austria- 
Poland, 1924, Art. 38; Germany-U. 8. 8. R., 1925, Art. 10), or that adminis- 
tration must be in accord with the law of the receiving state (Denmark- 
Paraguay, 1903, Art. 21; Greece-Spain, 1919, Art. 12; Germany-Estonia, 
1924, Art. 18 (12); Great Britain-Siam, 1925, Art. 28; Great Britain-Jugo- 
slavia, 1927, Art. 24). This rule would probably invariably apply with 
respect to the administration of immovables. In regard to movables, 
however, some states might recognize principles of private international law 
which would make the law of the sending state applicable, and some treaties 
have expressly provided this. (See Greece-Turkey, arbitration, 1901, Art. 
18; Greece-Spain, 1903, Art. 19; Germany-Estonia, 1924, Art. 18 (15); 
Greece-Switzerland, 1927, Art. 10.) This text does not, of course, prevent 
the recognition by the law of the receiving state of the applicability of the 
law of the sending state. 

Cases may occur in which the consul is not accountable to the receiving 
state for his dealing with the estate of a decedent. A treaty may provide 
that upon the death of a national of the sending state without heirs or dis- 
tributees, his property may be taken by the consul for transmission to the 
sending state to be dealt with in accordance with its law. Such interpreta- 
tion was given by the United States Supreme Court to the applicable treaty 
in Santovincenzo v. Egan (1931), 284 U. S. 30, 52 Sup. Ct. 81. 


(f) To take measures for the preservation and protection of the interests 
within the consular district of a national of the sending state who is absent, 
incompetent or a minor; to represent such national for the purpose of pro- 
tecting his interests, if he is not otherwise represented, in proceedings before 
the courts or other authorities of the receiving state; and in such case, to 
receive for remission to the person entitled thereto all moneys or property 
found by the appropriate authority to be due such person, subject to require- 
ments of the receiving state for safeguarding the rights of the interested 
persons. 
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COMMENT 


This paragraph deals with consular functions in the interest of nationals of 
the sending state who are absent, incompetent or minor. It should be read 
in connection with paragraph (d) which authorizes consuls to assist resident 
nationals including those minor and incompetent; with paragraph (e) which 
authorizes them to protect the estates of deceased nationals, often in the 
interest of absent or minor heirs; with paragraph (h) which authorizes them 
to protect the interest of absent owners of their nationality in wrecked ves- 
sels or their cargo; and with paragraph (j) which authorizes them to protect 
the interest of the sending state, including its nationals whether present or 
absent, competent or incompetent. 

The measures which may be taken to preserve and protect the interest of 
an absent, incompetent or minor national must not involve the use of com- 
pulsion (see introduction, Art. 11, supra). They include inquiry and report 
in regard to such interest (see comment to paragraph (d), supra), interven- 
tion in all proceedings affecting them (guardianship, divorce, claims) and 
conservatory measures in regard to estates in which such nationals may have 
an interest, especially if the deceased was a national of the sending state 
(see comment to paragraph (e), supra); but even if he was not a national of 
the sending state, some consular intervention in behalf of heirs who are such 
nationals is authorized by this article and has been provided for in certain 
consular regulations and treaties (Latvia, Reg. 1925, Art. 105; France- 
Siam, 1925, Art. 11). In Ferrie v. The Public Administrator (1855, 3 Brad- 
ford’s Surrogate Reports 249, 265) the competence of the French consul to 
appear ‘‘informally’’ in the interest of a French heir was supported by refer- 
ence to Article 4 of the treaty between the United States and France, 1853, 
which authorized consuls to complain to the authorities “‘for the purpose of 
protecting informally the rights and interests of their countrymen, especially 
in cases of absence.”” The United States, while instructing consuls to give 
information and advice to American claimants to foreign inheritances, re- 
quires that they get express instruction from the Secretary of State before 
undertaking any fiduciary capacity in this regard. (Reg. 1931, pars. 385, 
45114.) It is on record to the effect that “the settlement of the estates of 
persons who die abroad and who are not citizens of the United States is a 
subject with which the Department of State has no official concern; and 
where a consular officer of the United States is employed by the parties 
interested and undertakes to act for them, he does so wholly in his individual 
capacity and not as an officer of the government.” (Assistant Secretary of 
State Davis to Mr. Marvin, March 5, 1873, 5 Moore’s Dig. 119.) The con- 
sular regulations, however, authorize some assistance where the interested 
heirs are American citizens (1931, par. 45114 and note thereto). National 
regulations have often provided specifically for consular protection of the 
interests of absent nationals. (See Argentine, Reg. 1926, Art. 90; Honduras, 
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Law, 1906, Arts. 25, 26; Germany, Inst. 1871, Sec. 1 (2); Italy, Decree, 1866, 
Art. 23; Palestine Reg. 1922, Art. 3 (2).) In practice, the consul has often 
been called upon to protect the interest of the absent owner of a vessel or its 
cargo wrecked, captured or libelled within his district. (See paragraph (h), 
infra.) Latvian regulations (1925, Art. 102) provide: “‘ by virtue of his office 
a consul is the lawful guardian and ward of minor orphans of Latvian citizens 
in his district and is a lawful guardian of mentally afflicted Latvian citizens 
residing in his district, as far as the contrary is not stipulated by interna- 
tional agreements,”’ though he may not act if parents or relatives have 
provided other guardian. Treaties have occasionally expressly authorized 
such consular protection of minor and incompetent nationals of the sending 
state. (Latvia-Estonia, 1921, Art. 13; Latvia-Lithuania, 1921, Art. 13; 
Estonia-Lithuania, 1921, Art. 13; Latvia-Poland, 1924, Art. 14; Poland- 
U.S. 8S. R., 1924, Art. 16; Italy-Czechoslovakia, 1924, Art. 11 (1), 18. See 
also Bluntschli, Code, 1868, Arts. 254, 256; Fiore, Code, 1890, Art. 508.) 

Inquiry, preliminary intervention and conservatory measures may not 
prove sufficient to protect the interest of an absent, minor or incompetent 
national of the sending state. In that case the consul is entitled by this 
paragraph to represent such national in proceedings before the courts or 
other authorities of the receiving state, initiating and defending actions and 
in general doing what the individual himself might do to defend his interests 
under the local law if he were present and competent. The consul must of 
course conform to the local law. While in representing his absent national 
he would be an attorney in fact, he could not appear as attorney in law unless 
a member of the bar of the court before which he acts (see Mexico, Law 
1859, Art. 10, par. 2). 

This right has been maintained in broad terms by judicial decisions. 
Thus, the Supreme Court of the United States has said, ‘‘a vice-consul, duly 
recognized by a government, is a competent party to assert or defend the 
rights of property of the individuals of his nation in any court having juris- 
diction of cases affected by the application of international law”’ (The Bello- 
Corrunes, 6 Wheaton Reports 152). This was stated in connection with 
an admiralty action (see also McDonough v. Dannery, 1796, 3 Dallas 188; 
Gernon v. Cochran, 1804, Federal Cases No. 5368; The London Packet, 1815, 
Federal Cases No. 8474; The Antelope, 1825, 10 Wheaton 66; Cohens v. 
Virginia, 1821, 6 Wheaton, 264, Inst. at 397; One Hundred and Ninety-Four 
Shawls, 1848, Federal Cases No. 10521; 5 Moore’s Dig. 94-95). The same 
has been said with respect to the representation of alien beneficiaries of 
Workmen’s Compensation Laws. (Hanks v. Buffalo Crushed Stone Com- 
pany (1922), 196 New York Supplement 569, Garvin v. Western Cooperage 
Company (1919), 94 Oregon 487, 184 Pacific Reports 555), and of alien 
beneficiaries of the estates of deceased persons (Rocca v. Thompson (1912), 
223 U.S. Reports 317; Hamilton v. Erie Railroad Company (1916), 219 New 
York 343, In re Herman’s estate (1924), 159 Minnesota 274, In re succession 
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of Rabasse (1895), 47 Louisiana Annotated 1454, 17 Southern 867; The 
General McPherson, 1900, 100 Federal Reporter 860.) The American cases 
are adequately analyzed by Puente, ‘‘Consular Protection of the Estates of 
Deceased Nationals,” 23 Illinois Law Review, 636. 

This position of American courts has been said to rest upon ‘‘a principle 
universally admitted under the law of nations.” (The Anne (1818), 3 
Wheaton Reports 435; The Antelope (1925), 10 Wheaton Reports 66; The 
Adolph (1851), Curtis 87, Federai Cases 786; Robson v. The Huntress (1851), 
Federal Cases 11971; In re Bristow (1909), 118 New York Supplement 686.) 
Puente states that the principle is generally accepted in Latin-American coun- 
tries. The Argentine Supreme Court in 1869 seemed to maintain a contrary 
principle, but subsequent Argentine treaties have not followed it. (Consul 
of Bolivia v. Uriburu and Cia., 8 Fallos (Argentine) 181; Puente, ‘“‘ Legal 
Status of Foreign Consuls in Latin-America,’’ 30 Columbia Law Review, 
298 ff.) Treaties have often recognized this right of representation. See, for 
example, United States-Italy, 1878, Art. 9, which states, ‘‘Consuls general, 
consuls, vice consuls and consular agents may have recourse to the authori- 
ties of the respective countries within their district, whether federal or local, 
judicial or executive . . . in order to defend the rights and interests of their 
countrymen.”’ The courts have construed this to embrace the authority 
to maintain affirmatively the rights of the consul’s nationals before any 
judicial or administrative body within the consular district (In re Tartaglio 
(1895), 33 New York Supplement 1121; In re Davenport (1904), 89 New 
York Supplement 337). 

Treaty provisions dealing with care of estates of deceased nationals of the 
sending state often provide for consular representation of absent heirs of 
their nationality in such cases (U. S.-Persia, 1856, Art. 6; U. S.-Italy, 1871, 
Art. 22; U. S.-Germany, 1871, Art. 8; U. S.-Belgium, 1880, Art. 15; U. S.- 
Spain, 1902, Art. 27; Poland-Jugoslavia, 1923, Art. 32; Latvia-Poland, 
1924, Art. 13 (10); Belgium-Japan, 1924, Art. 3; Great Britain-Germany, 
1924, Art. 28; Art. 22; Germany-Estonia, 1924, Art. 18 (13); Belgium- 
Guatemala, 1924, Art. 3; Latvia-Norway, 1924, Art. 7; Austria-Poland, 
1924, Art. 47; Belgium-Latvia, 1925, Art. 12; France-Poland, 1925, Art. 13; 
Great Britain-Estonia, 1926, Art. 22; Germany-Austria, 1927, Art. 1 (2)). 
National regulations often instruct or permit consuls to represent their 
absent or incompetent countrymen generally. (See Cuba, Reg. 1926, Art. 
36; Argentina, Reg. 1926, Arts. 87, 88, 90; Ecuador, Law, 1870, Arts. 36-38; 
Palestine, Reg. 1922, Art. 2 (n)), or to defend their interests in succession 
(Bolivia, Reg. 1886, Arts. 44, 45; Ecuador, Law, 1870, Art. 38; Italy, Reg. 
1866, Art. 105; U. S., Reg. 1931, pars. 385, 393, 402). 

The national regulations and treaties usually qualify the consul’s com- 
petence to represent his nationals by the condition that such national is not 
otherwise represented. (See for example regulations of Argentine, Bolivia, 
Cuba, Ecuador, United States, supra, and treaties Latvia-Poland, 1924, Art. 
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13 (10); Germany-Estonia, 1924, Art. 18 (13); Germany-Austria, 1927, Art. 
1 (2).) Sometimes there are other qualifications, as that the consul must get 
consent of the foreign minister of the sending state before he undertakes such 
representative function (Italy, Reg. 1866, Art. 105), or that he may not repre- 
sent a national for the purpose of collecting commercial debts (U. S. Reg. 
1931, pars. 603 (h), (1)). The sending state is of course free to impose such 
limitations upon its consul in the performance of this function as it sees fit, in 
order to prevent fraud or mismanagement in connection with important 
interests of its nationals who may not be otherwise represented in a given 
place at a given moment. The paragraph under consideration does not 
affect relations between the sending state and its consul, or relations between 
the individual whom the consul represents and the consul. It merely re- 
quires the receiving state to permit the consul to represent his absent, minor 
or incompetent countrymen who are not otherwise represented. 

The final clause of this paragraph entitles the consul to receive moneys or 
property found by the appropriate authority to be due nationals whom he 
represents. This has frequently been specified in recent treaties with ref- 
erence to ‘‘distributive shares derived from estates in process of probate, or 
accruing under the provision of Workmen’s Compensation Laws or other like 
statutes.” (U.S.-Germany, 1923, Art. 25. See also Italy-Czechoslovakia, 
1924, Art. 19; France-Poland, 1925, Art. 20; Japan-U. S. 8S. R., 1928, 
protocol 13, (4, b); U. S.-Latvia, 1928, Art. 25. See also Canada (Ontario), 
Judicature Act, Chap. 88, Sec. 106; Virgils v. Youngstown Sheet and 
Tube Co., 220 Federal Reporter 390; Poccardi v. Ott, 86 West Virginia 565; 
In re Tartaglio’s Estate, 33 New York Supp. 1121; 5 Moore’s Dig. 124.) The 
provisions generally require that the consul remit such funds to the distribu- 
tees through the appropriate agencies of his government, and give reasonable 
proof of such remission. The propriety of regulations of this kind by the 
receiving state would seem to be recognized by the qualification in the text 
that moneys are received ‘‘for remission to the person entitled thereto,’’ and 
that the receiving state may make ‘‘requirements for safeguarding the rights 
of the interested persons.” 

It may be noted that this right of receiving money awarded through 
authority of the receiving state does not entitle the consul to settle the claims 
of absent nationals out of court. Thus, in Hamilton v. Erie Railroad Com- 
pany (1916), 219 New York 343, the New York Court of Appeals declined 
to recognize the settlement made by the Russian Consul General in 1909 of 
claims against a railroad arising from the death of an individual whose 
widow was a national of Russia residing in Russia. According to the Court, 
“While it (International Law) vests them (consuls) with the right to inter- 
pose claims for the restitution of property belonging to the subjects of their 
own country, I have found no rule of international law or judicial decision 
indicating that it authorizes or permits them to dispose of, control, or con- 
vert into another form the uninvaded and secure property of their living 
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countrymen.” In the Bello Corrunes, 1821, 6 Wheaton 152, 168, it was held 
that while a consul may represent an absent countryman in court in cases 
governed by international law, he could not receive the proceeds of property 
transferred to the registry of the court without “specific power given him by 
competent authority.’’ Special authority to receive money for their country- 
men is sometimes required of consuls in treaties (see Denmark-Paraguay, 
1903, Art. 22). Bolivian regulations provide that foreign consuls ‘‘do not 
require special authorization in order to protect the rights and interests of 
their absent fellow citizens, but they do need it in order to receive money 
and effects belonging to them.” This would seem a “‘requirement for safe- 
guarding the rights of the interested persons,” and it coincides with the 
instructions given to their consuls of some sending states. (See U.S. Reg. 
1931, pars. 385, 45114.) 


(g) To visit and inspect vessels of the sending state; to inspect, receive 
and keep in custody the papers of such vessels; to accompany the local 
authorities upon any visit to such vessels other than for ordinary customs or 
sanitary inspection; to take such measures as the sending state directs with 
respect to the property on such vessels of deceased seamen; to supervise the 
discharge or engagement of the master or seamen on such vessels; and to 
adjust matters pertaining to the internal order and discipline of such vessels, 
including differences between members of the crew pertaining to wages and 
the execution of contracts related thereto, to the extent that the authorities 
of the receiving state do not exercise jurisdiction. 


COMMENT 


National regulations and consular treaties generally include extensive 
provisions in regard to vessels of the sending state, their officers and crew. 
The present text covers the consular functions in these matters which 
appear to be generally recognized. 

Treaties often provide for the visit by consuls or by representatives 
appointed by them of vessels of their flag in the ports of their residence, as 
soon as such vessels are admitted to free pratique. (See U.S.-France, 1788, 
Art. 8; Greece-Turkey, 1901, Art. 17; Denmark-Paraguay, 1903, Art. 17; 
Italy-Czechoslovakia, 1924, Art. 20 (1); Latvia-Poland, 1924, Art. 15; 
Poland-U. S. S. R., 1924, Art. 19; Italy-Czechoslovakia, 1924, Art. 20; 
Germany-Estonia, 1924, Art. 19; France-Poland, 1925, Art. 24. See also 
Bluntschli, code, 1868, Art. 258.) The investigation of conditions in na- 
tional vessels in order to enforce the navigation laws is often required of 
consuls in national regulations (Argentine, Reg. 1926, Art. 159; Denmark, 
Inst. 1912, Art. 62; Germany, Law, 1867, Art. 32; Japan, Ordinance, 1900, 
Art. 8; Latvia, Reg. 1925, Art. 120; Netherlands, Reg. 1926, Chap. 2, Art. 
7; Shipping Law, 1909, Arts. 28, 63; Sweden, Ordinance, 1928, Art. 43). 
This function has sometimes been explicitly recognized by regulations of the 
receiving state (Palestine, Reg. 1922, Art. 2 (o)). The United States has 
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insisted in diplomatic correspondence that consuls be permitted to visit 
American vessels in port without special permit from the local authorities 
(Secretary of State Bayard to Mr. Scott, Minister to Venezuela, March 22, 
1888, 5 Moore’s Dig. 130). Regulations sometimes authorize a consul 
to conduct inquiries in regard to national vessels in port and their crews in 
particular circumstances, such as crimes alleged to have been committed on 
board (Argentine, Reg. 1926, Art. 186; Great Britain, Merchant Shipping 
Act, 1894, Art. 689; Sweden, Ordinance, 1928, Art. 49); damages to the ship 
(Brazil, Reg. 1920, Art. 18 (22); U.S. Reg. 1931, Sec. 333); or complaints of 
seamen (U. 8. Reg. 1931, Sec. 312, 315, 317). United States statutes and 
regulations contain detailed provisions in regard to surveys of national 
vessels abroad, providing that such surveys be “inaugurated and conducted 
under the authority and supervision of consular officers” (U.S. Reg. 1931, 
Sec. 336) and distinguishing between voluntary surveys requested by the 
master (Sec. 333) and mandatory surveys upon the complaint of a seaman 
(Sees. 315-317; U. S. Revised Statutes, Sec. 4559; Potter v. Ocean Insurance 
Co., 1837, Fed. Cases No. 11, 335). It may be noticed that the right of a 
consul to visit vessels of his flag follows from his general right to visit nation- 
als of the sending state (Par. (d), supra). It is often essential for the per- 
formance of certain notarial functions, such as taking maritime protests and 
declarations (Par. (a), swpra), as well as for the performance of other func- 
tions mentioned in the present paragraph. It would also usually be included 
within the consul’s right to visit vessels of any flag destined to the sending 
state to assure compliance with its sanitary laws (Par. (i), infra). 

Inspection of ship’s papers is often referred to in treaties in connection 
with visitation by consuls of their national vessels. Masters of vessels are 
frequently required by the law of the vessel’s flag to deposit their ship’s 
papers with the consul immediately upon arrival in port (Argentine, Reg. 
1926, Arts. 160, 161; Germany, Law 1867, Art. 31; Monaco, Ordinance, 
1891, Arts. 10, 17; Netherlands, Reg. 1926, Chap. 10, Art. 7; Sweden, 
Ordinance, 1928, Art. 47; U. S., Reg. 1931, Sec. 175; U. S. Revised Statutes, 
Secs. 4309, 4310; Cushing, 1855, 7 Opinions of Attorney General 395; Bates, 
1866, 11 zbid. 72; Harmon, 1895, 21 ibid. 190; Levy v. Burley, 1836, Fed. 
Cases, 8300; Harrison v. Vose, 1850, 9 Howard, 372; Secretary of State 
Evarts to Mr. Christiancy, Minister to Peru, March 2, 1880, 5 Moore’s Dig. 
130). Danish regulations authorize Danish consuls to receive ship’s papers 
for deposit only if the local law requires (Inst. 1912, Art. 51). The treaty 
between Germany and the U.S. 58. R. (1925, protocol 23) provides that ship’s 
papers are not to be delivered to the consul, but are to be kept on board the 
ship while in port. 

Consular conventions often contain detailed provisions for assuring the 
consul an opportunity to be present upon any official visitation by the local 
authorities to a vessel of his flag. Thus the treaty between Latvia and Po- 
land (1924, Art. 15) provides: ‘‘In ports in which there resides a consul or 
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consular agent of one of the contracting parties, the judicial and adminis- 
trative officials and the customs officers and agents of the country may not 
make visits or searches on board merchant ships, other than ordinary customs 
and medical visits, or arrest or imprison any person or effect any other 
official act necessitating constraint, without notifying previously, or, in 
urgent cases at the moment of the action in question, the consul or consular 
agent of the nation to which the vessel belongs, in order that he may be 
present during the visit. They must also give the consul or consular agent 
sufficient notice to enable him to be present when any declarations aré made 
by captains or crews before the courts or administrative authorities of the 
country. The invitation addressed in the above-mentioned cases to consuls 
or consular agents shall specify an exact hour, and if the consul or consular 
agent fails to attend in person or to send a representative, proceedings shall 
be taken in his absence. The competent local authorities shall nevertheless 
be obliged to inform the consul or consular agent without delay of any visit or 
other official proceedings of the nature referred to in the previous paragraph 
effected in their absence, and, at the same time, to state the reasons which 
necessitated urgent action; they shall do so even if the consul or consular 
agent does not reside in the port.’”’ (See also Estonia-Latvia, 1921, Art. 10; 
Estonia-Lithuania, 1921, Art. 10; Latvia-Estonia, 1921, Art. 10; Italy- 
Czechoslovakia, 1924, Art. 20 (3); Germany-Estonia, 1924, Art. 20; France- 
Poland, 1925, Art. 24; Spain-Greece, 1903, Art. 13; 1926, Art. 10.) 

This procedure is important in order to enable the consul to give to his 
nationals the advice and assistance to which they are entitled (par. (d) 
supra), and also to avoid disputes over assumptions of jurisdiction by the 
receiving state in respect to foreign vessels in port. In this connection, the 
convention between Latvia and Poland, already quoted from, provides (Art. 
16): ‘‘The local authorities shall only be entitled to intervene when the 
disturbances occurring on board ship are of a nature to endanger public 
tranquillity on land or in the harbour, or when a person not belonging to the 
crew is involved. Even in this event, the local authorities shall notify the 
competent consul or consular agent, if possible before taking action. In all 
other cases the said authorities shall confine themselves to giving their 
assistance to the consuls and consular agents, if the latter so request.” 

It will be observed that the text under discussion does not go as far as 
most of these conventions. It does not forbid the local authorities from 
acting in the absence of the consul or his representative, nor does it 
require notification of the consul before the visit (see Art. 14, infra). 
It merely requires the receiving state to permit the consul to accompany 
the authorities in any visit other than for ordinary customs or sanitary 
inspection. 

It is generally recognized that whatever may be the practice of a receiving 
state with respect to the estates of foreigners dying in its territory (see 
paragraph (e) supra), that state ought not to interfere in regard to the 
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personal property on board a foreign vessel, left by a deceased seaman of 
that vessel. The text requires the receiving state to leave the consul a free 
hand, governed only by the law of the sending state, with respect to such 
property. Treaties frequently support this rule, sometimes extending the 
consul’s competence to the personal property of travellers who have died on 
the vessel. (See Greece-Turkey, 1901, Art. 14; U. S.-Germany, 1871, Art. 
11; U. 8.-Spain, 1902, Art. 27; Italy-Nicaragua, 1906, Art. 17; Great Britain- 
Finland, 1923 (limited to property under 100 pounds value) ; Latvia-Poland, 
1924, Art. 13 (11); Germany-Estonia, Art. 18 (11); France-Poland, 1925, 
Art. 23; Greece-Spain, 1926, Art. 16; Germany-Austria, 1927, Art. 22.) 
The national regulations of some states place responsibility for handling the 
property of deceased seamen upon the master of the vessel (Netherlands, 
Reg. 1926, Chap. 2, Art. 5; U. S. Reg. 1931, Sec. 255; Revised Statutes, 
Secs. 4538, 4539, 4541), while others place this responsibility upon the consul 
(Denmark, Inst. 1912, Art. 71; Great Britain, Inst. 1922, Chap. 24, Sees. 1, 
5; Merchant shipping act, 1894, Sec. 170). Even when the master has 
primary responsibility, the consul is usually given a supervising authority. 
British instructions, while requiring the consul to take care of such property, 
do not authorize him to administer it unless the lex loci so provides. It is 
believed, however, that the receiving state could have no legitimate objection 
to consular administration of a seaman’s property left on the vessel. Any 
property he might have on land within the receiving state at the time of his 
death, or the property of persons other than seamen within the vessel would 
be governed, so far as this convention is concerned, by the provisions in 
paragraph (e). 

The exclusive control which the sending state is ordinarily permitted to 
retain in regard te matters effecting solely the internal administration 
of its vessels in foreign ports, suggests that it should be entitled to authorize 
its consul to engage and dismiss the master or seamen of such vessels. 
Treaties have occasionally recognized this competence of consuls (Germany- 
Estonia, 1924, protocol 5; Germany-Lithuania, 1928, protocol 2 added to 
Art. 20). National regulations sometimes deal with this subject at length 
(Netherlands, Reg. 1926, Chap. 10, Art. 1; Sweden, Ordinance, 1928, Art. 43 
(3); U.S. Reg. 1931, Sees. 189, 207, 209; Revised Statutes, Secs. 4517, 4580). 
Consuls are sometimes required to proceed with caution and if possible with 
consent of the owners of the vessel in removing the master (Latvia, Reg. 
1925, Art. 132; Sweden, Ordinance, 1928, Art. 52; U. S. Reg. 1931, Secs. 
214-216. See also Ecuador, Law 1870, Arts. 81-82; Germany, Law, 1867, 
Art. 35). 

There has been considerable litigation in American courts in regard to 
consular discharges of seamen and the validity of consular certificates of 
discharge; but the issue has been mainly one of statutory construction. In 
some cases there appears to be a tendency to give full weight to consular 
discharges (Lamb v. Briard, 1848, Fed. Cases 8010; Tingle v. Tucker, 1849, 
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Fed. Cas. 14,057) if conforming to the statute (The Atlantic, 1849, Fed. 
Cas. 620); but in other cases the courts have examined the facts themselves 
and have given less weight to the consular certificate (Hutchinson v. Coombs, 
1825, Fed. Cas. No. 6955; Campbell v. Steamer Uncle Sam, 1856, Fed. Cas. 
No. 2372; The Superior, 1885, 22 Fed. Rep. 927; The T. F. Oakes, 1888, 
36 Fed. Rep. 442; Hill v. The Sachem, 1894, 59 Fed. Rep. 790.) On the 
subject, generally, see Griggs, 1898, 22 Opinions of the Attorney General 
212. The consul’s competence to discharge a seaman, even against the will 
of the master, has been sustained (Coffin v. Weld, 1871, Fed. Cas. 2953; 
Griggs, 1898, 22 Opinions of the Attorney General 212, 5 Moore’s Dig. 133). 
The United States Department of State has asserted that an American 
consul could not refuse consent to the shipment of a foreign seaman on an 
American vessel in a foreign port because he had not complied with the 
military service law of his own country (Secretary of State Bayard to Mr. de 
Weckherlin, Dutch Minister, February 6, 1888, U. S. Foreign Relations, 
1888, Vol. 2, p. 1337, 5 Moore’s Dig. 132); and that an American consul 
could not properly discharge a seaman of neutral nationality upon the out- 
break of war in which the United States was a belligerent (Third Assistant 
Secretary of State Cridler to Mr. Swalm, consul at Montevideo, June 16, 
1898, 5 Moore’s Dig. 132). 

National regulations often contain provisions authorizing consuls to take 
measures for the relief and assistance of seamen, such as accepting money 
from them for remittance home (Netherlands, Reg. 1926, Chap. 10, Art. 2); 
furnishing them money if sick, shipwrecked, destitute, or abandoned by their 
vessel (Latvia, Reg. 1925, Arts. 139, 140; U.S. Reg. 1931, Sees. 259-262, 271; 
Revised Statutes, Sec. 4577), or furnishing them transportation home (U. 8. 
Reg. 1931, sec. 276. See also Luscom v. Osgood, 1844, Fed. Cas. 8608; 
Matthews v. Offley, 1837, Fed. Cas. No. 9290; Olney, 1894, 21 Opinions of the 
Attorney General, 25, 34; Third Assistant Secretary of State Cridler to Mr. 
Lodge, August 28, 1897; 5 Moore’s Dig. 145-148). It is difficult to see why 
a receiving state should object to such action by the consul, and, in any case, 
while the function is not dealt within the paragraph under discussion, it would 
be covered in most instances by the provisions of paragraphs (d) and (j). 

The consul’s authority in regard to the internal order and discipline of 
vessels of his flag has been recognized in many treaties which often require 
the local authorities to assist the consul at his request in maintaining such 
order (see U. S.-France, 1788, Art. 8; 1853, Art. 8; U. S.-Germany, 1923, 
Art. 23, and treaties cited in connection with the peace of the port rule, infra. 
See also Field, Code, 1872, Sec. 170, par. 7, and Part VI). In the Tcherniak 
affair the Belgian authorities refused to investigate an alleged murder on a 
Swedish vessel arriving at Antwerp, on the ground that the offense, if any, 
occurred on the high seas; but they later cooperated with the Swedish Consul 
insuch investigation. (9 Rev. de droit int. et de lég. comp. 1907, 316; 1 Stowell 
and Munro, Int. Cases, 392.) An American court has held, ‘‘when the 
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British consul in a matter of discipline is dealing with British subjects on 
board a British ship, we are not called upon to look for his jurisdiction further 
than the instructions issued by the British foreign office’ (In re Aubrey, 
1885, 26 Fed. Rep. 848). The local courts have been held competent to 
decide whether the case is really one of internal discipline to be left to the 
consul (Secretary of State Frelinghuysen to Baron Schaeffer, Austrian 
Minister, November 13, 1883, U.S. Foreign Relations, 1883, p. 30, 2 Moore’s 
Dig. 302), and it has been considered ‘‘inadmissible for a consul to take per- 
sons from a vessel of his nationality arriving in port and subject them to 
examination at the consulate on suspicion of their being implicated in a crime 
committed in his country, even though they be afterwards discharged” (Sec- 
retary of State Frelinghuysen to Mr. West, British Minister, March 3, 1883, 
5 Moore’s Dig. 93). 

The regulations of some states in respect to foreign consuls recognize their 
competence with respect to the internal order and discipline of vessels of the 
sending state (Belgian Congo, Inst., Relations with Foreign Consuls, Art. 5), 
and numerous states require their consuls abroad to exercise this func- 
tion, particularly in regard to holding persons who have committed offenses 
on the ship while on the high seas. While consuls are sometimes instructed 
to enlist the aid of the local police if necessary to maintain order on the ship, 
they themselves are often permitted to take correctional measures in minor 
cases of ship’s discipline. (See Argentine, Reg. 1926, Arts. 186-189; Brazil, 
Reg. 1920, Art. 18 (21); Costa Rica, Reg. 1925, Art. 46; Cuba, Reg. 1926, Art. 
55; Denmark, Inst. 1912, Art. 63; Ecuador, Law, 1870, Arts. 57, 76, 78; 
France, Ordinance, 1833 concerning functions of consuls and their relations 
with the commercial marine, Art. 19; Germany, Law, 1867, Sec. 33; Inst. 
1871, Sec. 33; Great Britain, Inst. 1923, Chap. 19, Art. 5; Italy, Decree, 1866, 
Arts. 26, 27; Japan, Ordinance, 1900, Art. 8; Latvia, Reg. 1925, Arts. 120, 136, 
138; Monaco, Ordinance, 1878, Art. 4; Netherlands, Reg. 1926, Chap. 10, 
Art. 4; Sweden, Ordinance, 1928, Arts. 49, 50; Inst. 1928, Arts. 49, 50; 
U.S., Reg. 1931, Sees. 350, 354.) The British regulations provide that dis- 
ciplinary action while the vessel is in port, is subject to the local law (see 
also U. 8., Reg. 1931, Sec. 350), and the French regulations that it must ‘‘be 
compatible with the rights of the local authorities and in compliance with 
the treaties, conventions, usages or the principles of reciprocity.” The 
German law authorizes consuls ‘‘to exercise police power” over vessels of 
their flag in ports in their district, but the instructions (1871, §33) carefully 
qualify this as follows [translation]: 


‘There exists no unanimous opinion regarding the question as to which 
police power merchant ships in foreign ports are subject. Some govern- 
ments assume that foreign merchant ships which enter the ports of the 
country and their crews are exclusively subject to the police and jurisdic- 
tion of the place. Other governments recognize that in general a foreign 
merchant ship is subject to the police laws of the harbor and that the 
members of the crew may be prosecuted before the local courts for crim- 
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inal acts committed while on shore or committed on board against the 
security of the state or against persons not belonging to the crew. On the 
other hand, they hold the local courts not to be competent when criminal 
actions take place on board a foreign ship by one member of the crew 
against another or against a member of a crew of a ship flying the same 
flag. In such cases the local authorities may, according to this viewpoint, 
only interfere when they have been expressly requested or when public 
security is in danger. The consular law in giving to German consuls, in 
Sec. 33, the authority to exercise police power is not intended to take any 
decision on this question of international law. On the contrary, it is also 
assumed here in accordance with 1 that the laws and customs of the con- 
sular district permit the consul to exercise the police power. Where this 
is the case the consul shall use the following provisions as a standard.” ... 


One of the commonest problems of the internal order of the vessel con- 
cerns disputes in regard to wages or wage contracts. Treaties often recog- 
nize the consul’s competence to arbitrate or even to exercise jurisdiction in 
such cases. (See U.'S.-France, 1788, Art. 8; 1853, Art. 8; U. 8.-Germany, 
1923, Art. 23, and treaties cited, infra, in connection with the peace of the 
port rule.) National regulations commonly confer this competence (Ar- 
gentine, Reg. 1926, Arts. 170, 172; Belgian Congo, Inst., Relations with 
Foreign Consuls, Art. 5; Brazil, Reg. 1851, relating to foreign consuls, Arts. 
13-15; Costa Rica, Law, 1925, Art. 41; Cuba, Reg. 1926, Art. 55; Denmark, 
Inst. 1912, Art. 62; Ecuador, Law, 1870, Art. 77; France, Ordinance, 1833, 
concerning the functions of consuls and their relations with the commercial 
marine, Art. 20; Haiti, Order, 1917, Art. 11; Latvia, Reg. 1925, Art. 134; 
Netherlands, Reg. 1926, Chap. 3, Art. 1; Chap. 10, Art. 4; Sweden, Ordi- 
nance, 1928, Art. 51). 

The general competence to adjust differences between nationals of the 
sending state, conferred upon consuls by paragraph (d), would of course 
include this special competence to adjust differences between members of 
the crews of national vessels, who come within the meaning of nationals 
(see Art. 1 (i), supra). Ordinarily the treaties and regulations seem to 
contemplate a more binding procedure in the latter case, although it has been 
held not to be full judicial power (In re Aubrey, 1885, 26 Fed. Rep. 848; 
Dainese v. Hale, 1875, 91 U.S., 13). 

The consul’s competence under this clause extends only in case ‘‘the local 
authorities do not exercise jurisdiction.”’ This is intended to leave open the 
question of the line drawn by international law between the competence of 
the consul and that of the local authorities, as does the German instruction 
quoted above. It does not imply that the local authorities may exercise 
jurisdiction in all cases if they wish, nor does it suggest the limits of 
their jurisdiction. It is assumed that there is a rule of international law on 
the subject, and that there would be ground for protest if the authorities 
of the receiving state exercised jurisdiction contrary to that rule, but it 
leaves the statement of the rule to another convention. Article 18 of the 
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draft convention on Territorial Waters proposed by the Research on Inter- 
national Law provides: ‘‘In the absence of special agreement to the con- 
trary, a state may exercise jurisdiction over a vessel of another state which 
is in one of its ports, but in the absence of a request by the master or officer 
in charge for the aid of local authorities a state will not ordinarily exercise 
jurisdiction in matters relating solely to the internal economy of the vessel.” 
(See also Comment, Special Supplement, 23 American Journal of Interna- 
tional Law, April, 1929, 307 ff.) | 

It may be noted that treaties ordinarily recognize the ‘‘ peace of the port” 
rule, which confines the jurisdiction of the local authorities in questions of 
internal order and discipline of foreign ships in port to cases where “‘there 
is a disturbance of a nature to endanger public tranquillity on land or in 
the harbour, or if a person not belonging to the crew is involved.” (Ger- 
many-Estonia, 1924, Art. 21. See also U. S.-Two Sicilies, 1855, Art. 19; 
U. 8.-Denmark, 1861, Art. 1; Italy-Denmark, 1864, Art. 11; U. S.-Austria- 
Hungary, 1870, Art. 11; U. S.-Germany, 1871, Art. 13; U. S.-Netherlands, 
1878, Art. 11; U. S.-Belgium, 1880, Art. 11; U. S.-Roumania, 1881, Art. 11; 
U. S.-Italy, 1881, Art. 1; Germany-Nicaragua, 1896, Art. 26; U. S.-Spain, 
1902, Art. 23; Paraguay-Denmark, 1902, Art. 19; Greece-Spain, 1903, Art. 
13; Belgium-Denmark, 1909, Art. 11; U. S.-Sweden, 1910, Art. 11; Mexico- 
Denmark, 1910, Art. 5; Cuba-Netherlands, 1913, Art. 11; Estonia-Latvia, 
1921, Art. 11; Estonia-Lithuania, 1921, Art. 11; Latvia-Lithuania, 1921, Art. 
11; Denmark-Latvia, 1921, Art. 27; Belgium-Japan, 1924, Art. 17; Latvia- 
Poland, 1924, Art. 16; Poland-U. 8. S. R., 1924, Arts. 20, 21; Italy-Czecho- 
slovakia, 1924, Art. 21; France-Poland, 1925, Art. 25; Belgium-Latvia, 
1925, Art. 18; Norway-Siam, 1926, Art. 18; Greece-Spain, 1926, Art. 10; 
Caracas Convention, 1911, Art. 4 (7). See also Bluntschli, Code, 1868, 
Arts. 259, 260.) The treaty between the United States and Germany 
(1923, Art. 23), and subsequent consular treaties to which the United 
States is a party, does not contain the “‘ peace of the port” rule, but recognize 
the jurisdiction of the receiving state over ‘“‘crimes’’ committed on foreign 
vessels in its port. The two consular conventions between the United States 
and France (1788, Art. 8; 1853, Art. 8) contain no exception to the consuls’ 
jurisdiction of matters of internal order and differences between members 
of the crew. 

The consular regulations of a number of states recognize the ‘peace of the 
port’ rule. The French regulations instruct the consul to protest if the re- 
ceiving state goes beyond it (France, Ordinance, 1833, concerning the func- 
tions of consuls and their relations with the commercial marine, Art. 22. 
See also Brazil, Reg. 1851, concerning foreign consuls, Arts. 14, 15; Sweden, 
Inst. 1928, Arts. 49, 50; U.S. Reg. 1931, Sees. 307, 310, 311, citing Wildenhus 
Case, 1886, 120 U.S. 1). Other regulations recognize the jurisdiction of the 
local authorities over offenses, at least those of a serious character, com- 
mitted while the vessel was in port, but deny it over offenses committed 
while the vessel was on the high seas. (See Argentine, Reg. 1926, Arts. 
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188, 189; Costa Rica, Reg. 1925, Art. 46; Great Britain, Inst. 1923, Chap. 
19, Art. 4; Monaco, Ordinance, 1891, Art. 18.) 

In practice British and American courts have usually declined to assume 
jurisdiction in controversies concerning foreign vessels in port where no 
positive statute was involved (Patterson v. Bark Eudora, 1903, 190 U.S., 
169) unless there had been a disturbance or a serious offense which might be 
said to disturb the peace of the port (Wildenhus Case, 1886, 120, U. S. 1); 
unless a national of the receiving state or a person who is not a member of the 
crew of the vessel is involved, as in cases of collision or salvage involving ap- 
plication of the common law of the sea (The Belgenland, 1884, 114 U.S. 355; 
The Falls of Keltie, 1902, 114 Fed. Rep. 357; The Alnwick, 1904, 132 Fed. Rep. 
117); or unless there would be serious hardship if it declined the jurisdiction 
because the voyage of the complainant has ended or he has suffered from 
tortious conduct—and the consul has had an opportunity to present objec- 
tions (The Golubchick, 1840, 1 W. Rob. 143; The Nina, 1867, 2 L. R. P. C., 
38; Davis v. Leslie, 1848, Fed. Cas. 3639; The Infanta, 1848, Fed. Cas. 7030; 
Bucker v. Klorkgeter, 1849, Fed. Cas. 2083; Patch v. Marshall, 1853, Fed. Cas. 
10793; The Becherdass Ambaidas, 1871, Fed. Cas. 1203). Even in some of 
these cases the jurisdiction may be barred by express treaty (Hx Parte 
Newman, 1871, 14 Wallace 152). 

One of the commonest functions assigned to consuls in connection with 
vessels of the sending state is that of soliciting the assistance of the local 
authorities to return deserting seamen. (Argentine, Reg. 1926, Arts. 153, 
178; Brazil, Reg. 1920, Art. 18 (20); Cuba, Reg. 1926, Art. 54; Ecuador, Law, 
1870, Art. 74; France, 1833, Ordinance concerning function of consuls and 
their relation with commercial marine, Art. 26; Germany, law, 1867, Arts. 
28, 34; Japan, Ordinance, 1900, Art. 9; Netherlands, Reg. 1926, Chap. 5, 
Art. 5; Chap. 10, Art. 5; Sweden, Ordinance, 1928, Art. 48.) The laws of 
many states provide for giving this assistance on the request of foreign 
consuls (Australia, Navigation Act, 1912, Art. 178; Belgian Congo, Inst. 
Relations with foreign consuls, Art. 6; Brazil, Reg. 1851, relating to foreign 
consuls, Art. 16). The laws of the United States formerly contained a simi- 
lar provision, but it was modified by the Seamen’s Act of 1915 (Sees. 16, 
17), which forbade the return of seamen to foreign vessels in United States 
ports, and provided for the termination of treaty provisions which required 
such return. United States consular regulations now do not authorize 
American consuls to request the return of seamen to American vessels abroad 
(U. S., Reg. 1931, Sec. 306), although they make it clear that a deserting 
seaman is liable to lose part or all of his wages and his clothes left in the ship 
(ibid., Sec. 293, 296; Revised Statutes 4596; 36 U. S. Stat. 1160). Up to 
1915, provisions for the return of deserting seamen were included in nearly all 
treaties dealing with consuls. The United States has now eliminated such 
Provisions from its treaties, although its treaties still permit the consuls to 
Solicit local aid for maintaining order on vessels of the sending state (U. S.- 
Germany, 1923, Art. 23). In view of these circumstances, it does not appear 


er- 
yn- 
ch 
er & 
ise 
1a- 
of 
Te 
in 
9; 
a- 
ls, 
1; 
n, 
t. 
O- 
a, 
t. 

8, 
y 
d 
e 
e 

8 

e 


290 THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


practical to include a provision entitling the consul to local aid for the return 
of deserting seamen in a general convention. 

National regulations frequently require consuls to assist and protect war 
vessels (Brazil, Reg. 1920, Arts. 18 (20), 51 (b); Egypt, Decree, 1925, Art. 
27; France, Ordinance, Merchant Marine, 1833, Art. 7; Germany, Law, 
1867, Art. 27; Great Britain, Inst. 1922, Chap. 18; Japan, Ordinance, 1900, 
Art. 4; Latvia, Reg. 1925, Art. 115; Netherlands, Reg. 1926, Chap. 5, Art. 1; 
Sweden, Ordinance, 1928, Art. 57; U. 8., Reg. 1931, Sec. 109) and merchant 
vessels of the sending state (Brazil, Reg. 1920, Art. 18 (20); Ecuador, 1870, 
Art. 63; Japan, Ordinance, 1900, Art. 8; Latvia, Reg. 1925, Art. 116; 
Sweden, Ordinance, 1928, Art. 43; Instructions, 1928, Art. 43) as well as the 
officers and seamen of such vessels. Latvian regulations specify the protec- 
tion of the national air service as a consular function (Reg. 1925, Arts. 109- 
112). Consuls are sometimes instructed to secure the release of vessels of 
the sending state detained by the local authorities (France, Ordinance, 1833, 
concerning the functions of consuls and their relations with the commercial 
marine, Art. 27; Latvia, Reg. 1925, Art. 130. See also article 14 (c), znfra.), 
and to supervise the transfer or sale of such vessels (Brazil, Reg. 1920, Art. 
18 (19); Ecuador, Law, 1870, Art. 83; Germany, Law, 1867, Art. 37; Sweden, 
Ordinance, 1928, Art. 44; U. S., Reg. 1931, Sec. 344; Cushing, 1854, 6 Opin- 
ions of the Attorney General 617, 5 Moore’s Dig. 129; see also Bluntschli, 
Code, 1868, Art. 263). These functions are included in the functions, else- 
where provided for in this convention, of assisting nationals of the sending 


state (par. (d), supra); of representing absent nationals (par. (f), supra); 
and of protecting the interests of the sending state (par. (j), infra). 


(h) To take measures for the salvage of a vessel of the sending state and 
of its cargo, to assist in the salvage of cargo from any other vessel if such 
cargo is owned by a national of the sending state, and to initiate or partici- 
pate in proceedings for adjusting claims arising from losses suffered by a 
vessel of the sending state or from salvage in which a national of the sending 
state is interested. 


COMMENT 


Consular treaties usually recognize certain consular functions in regard to 
wrecks and salvage, and national regulations often contain detailed provisions 
on this subject. 

As in the case of estates of deceased nationals (par. (e), supra), two quite 
different systems in regard to this consular function have been recognized in 
different treaties. According to one system, the consul directs the salvage, 
takes custody of salved property, adjudicates claims, and distributes the 
residue. He is both a representative of the owners to save their property and 
protect their interests, and a public authority to determine facts and 
adjudicate controversies in regard to damages, average, salvage, etc. Under 
this sytem the function of the local authorities is merely to notify the consul, 
to take preliminary salvage measures before his arrival, to assist him in 
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salvage operations if required, to preserve order and to protect the interests 
of persons not members of the crew or nationals of the sending state. The 
local admiralty courts would generally consider themselves free to entertain 
claims arising from salvage, collision, average or other matters governed by 
the general law of the sea, whoever may be the parties (The Two Friends, 
1799, 1 Ch. Rob. 271, 278; Mason v. The Blaireau, 1804, 2 Cranch 240; the 
Belgenland, 1884, 114 U.S. 355). 

This system in regard to consular functions in case of wreck seems to be 
provided by the treaty between the United States and Germany of 1923 
(Art. 28): 

“All proceedings relative to the salvage of vessels of either High Con- 
tracting Party wrecked upon the coasts of the other shall be directed by 
the consular officer of the country to which the vessel belongs and within 
whose district the wreck may have occurred. Pending the arrival of such 
officer, who shall be immediately informed of the occurrence, the local 
authorities shall take all necessary measures for the protection of persons 
and the preservation of wrecked property. The local authorities shall not 
otherwise interfere than for the maintenance of order, the protection of the 
interests of the salvors, if these do not belong to the crews that have been 
wrecked, and to carry into effect the arrangements made for the entry and 
exportation of the merchandise salved. It is understood that such mer- 
chandise is not to be subjected to any customhouse charges, unless it be 
intended for consumption in the country where the wreck may have taken 
place. The intervention of the local authorities in these different cases 
shall occasion no expense of any kind, except such as may be caused by 
the operations of salvage and the preservation of the goods saved, to- 
gether with such as would be incurred under similar circumstances by 
vessels of the nation.” 

(See also U. S.-France, 1853, Art. 11; France-Russia, 1874, Art. 14; Italy- 
Austria, 1874, Art. 20; Greece-Turkey, 1901, Art. 15; Greece-Spain, 1903, 
Arts. 17, 18; Italy-Nicaragua, 1906, Art. 9; Belgium-Denmark, 1909, Art. 
13; U. S.-Sweden, 1910, Art. 13; Netherlands-Cuba, 1913, Art. 8; Poland- 
U.S. R. R., 1924, Arts. 22, 23; Latvia-Poland, 1924, Arts. 18, 19; Italy- 
Czechoslovakia, 1924, Arts. 23, 24; France-Poland, 1925, Arts. 27, 28; 
Spain-Greece, 1926, Arts. 14, 15; Caracas Convention, 1911, Art. 4 (5) (8). 
See also Bluntschli, Code, 1868, Arts. 262, 264; Field, Code, 1872, Art. 170 
(3), (5) and Chaps. 27, 34). Some of these treaties limit the consul’s func- 
tions in adjusting claims to matters upon wkich the owners, freighters or 
underwriters have not agreed otherwise. (See Greece-Spain, 1903, Art. 17; 
Poland-U. S. S. R., 1924, Art. 22; Latvia-Poland, 1924 Art. 19; Italy- 
Czechoslovakia, 1924, Art. 23; France-Poland, 1925, Art. 27; Spain-Greece, 
1926, Art. 14; Caracas Convention, 1911, Art. 4 (5). 

The regulations of a number of states authorize their consuls to undertake 
these extensive functions, usually with the proviso that the local law permits 
(Argentine, Reg. 1926, Arts. 151, 205, 206, 208, 209, 220; Brazil, Reg. 1920, 
Art. 18 (22); Denmark, Inst. 1912, Art. 74; Ecuador, Law, 1870, Arts. 90, 97; 
Netherlands, Reg. 1926, Chap. 10, Art. 8; Sweden, Ordinance, 1928, Art. 
46, 47; U. S., Reg. 1931, Secs. 321, 322, 325, 338; Revised Statutes, Sec. 
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4238), and the laws of some states expressly permit foreign consuls to exercise 
these functions (Belgian Congo, Inst. Relations with Foreign Consuls, Art. 
10; Brazil, Reg. 1851, Relating to Foreign Consuls, Art. 12). 

The other system vests primary responsibility in regard to salvage and the 
disposition of salved property in the local authorities, reserving to the consul 
only the right to intervene in the proceedings in regard to repair, provisioning 
or sale of the vessel and sometimes, if only nationals of the sending state are 
interested, in the settlement of damages and average. The earlier treaty 
between Germany and the United States (1871, Art. 16) illustrates this 
system: 


“In the event of a vessel belonging to the government or owned by a 
citizen of one of the two contracting parties being wrecked, or cast on 
shore, on the coast of the other, the local authorities shall inform the 
consul-general, consul, vice-consul or consular agent of the district of 
the occurrence, or if there be no such consular agency, they shall inform the 
consul-general, consul, vice-consul or consular agent of the nearest dis- 
trict. All proceedings relative to the salvage of American vessels wrecked 
or cast on shore in the territorial waters of the German Empire shall take 
place in accordance with the laws of Germany; and reciprocally, all meas- 
ures of salvage relative to German vessels wrecked or cast on shore in the 
territorial waters of the United States shall take place in accordance with 
the laws of the United States. The consular authorities have in both 
countries to intervene only to superintend the proceedings having refer- 
ence to the repair and revictualling, or, if necessary, to the sale of the 
vessel wrecked or cast on shore. For the intervention of the local au- 
thorities, no charges shall be made, except such as in similar cases are paid 


by vessels of the nation. In case of a doubt concerning the nationality of 
a shipwrecked vessel, the local authorities shall have exclusively the direc- 
tion of the proceedings provided for in this article. All merchandise and 
goods not destined for consumption in the country where the wreck takes 
place shall be free of all duties.”’ 


(See also Germany-Russia, 1874, Art. 14; Germany-Nicaragua, 1896, 
Arts. 28, 29; Denmark-Paraguay, 1903, Art. 18; Germany-Austria, 1920, 
Art. 14; Germany-Lithuania, 1923, Art. 28; Germany-Estonia, 1924, Arts. 
24, 25; Japan-Siam, 1924, Art. 14; Denmark-Poland, 1924, Art. 15; Norway- 
Siam, 1926, Art. 15; Germany-Japan, 1927, Art. 20; Germany-France, 1927, 
Art. 39; Denmark-Spain, 1928, Art. 6). It is interesting to notice that 
Germany has apparently succeeded in having this system incorporated in all 
of her consular treaties except that concluded with the United States in 1923. 
In 1874 she made a treaty with Russia, identical with all the other consular 
treaties concluded by Russia with other countries before 1900 with exception 
of the article on this subject (Art. 14), in which the other treaties followed 
the theory of broad consular competence in matters of wreck. The German 
consular instructions (1871, Sec. 36) limit the official activity of German 
consuls in case of accident to German ships to “doing everything possible to 
prevent or diminish the prejudicial consequences of the accident” and to 
“cooperating in determining the course of events and the resulting damage.” 
(See also Germany, Law, 1867, Art. 36; Italy, Decree, 1866, Art. 25; Aus- 
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tralia, Navigation Act, 1912, Art. 305 (2)). The Honduran Law of 1906 
(Art. 32) permits foreign consuls to intervene ‘‘in the operations for salvage, 
etc. that are undertaken according to the law.’”’ Some treaties contain brief 
provisions which leave doubt as to which system is intended. Thus in cer- 
tain treaties consuls are merely authorized to interpose to assist their na- 
tionals in case of wreck (Denmark-Siam, 1925, Art. 17) or to give necessary 
relief and assistance to the crew of the vessel (Finland-Norway, 1925, Art. 
7); in others local authorities are to assist in case of wreck “‘in accordance 
with the practice of international public law” (China-Austria, 1925, Art. 14). 

The present text follows the second system, leaving it to states to conclude 
bilateral treaties if they wish their consuls to exercise more extensive func- 
tions. It should be read in connection with Article 14 which entitles the 
consul to be notified of wrecks of vessels of his state off the coast of his dis- 
trict. The consul is entitled to ‘‘take measures”’ for the salvage of vessels 
of the sending state and their cargoes. This does not mean that he is en- 
titled to direct the salvage proceedings. If the local law vests such direction 
in local authorities, the appropriate measures available to the consul would 
be to assist such authorities. The measures must not in any case involve the 
use of compulsion (See Art. 11, introductory paragraph, supra), but if the 
local law permits they may amount to full direction of the operations. The 
consul is entitled to ‘‘assist’”’ in the salvage of nationally owned cargo from 
foreign vessels. Often the consul of the vessel’s flag would direct such 
salvage. 

The consul is entitled to “initiate or participate in proceedings for adjust- 
ing claims.’’ Such proceedings would, of course, be before the appropriate 
local tribunal or authority if there is such. If there is none, the consul 
might undertake the adjustment of such claims himself. The claims which 
may “‘arise from losses suffered by the vessel,’ such as claims for damages 
from collision or in respect to average, might be “‘initiated”’ by the consul, or 
the consul might “‘participate’’ to defend the interest of the vessel or of his 
nationals in proceedings initiated by others. The German law (1867, Art. 
36) authorizes the consul to ‘‘open proceedings of general average.”’ Claims 
may also arise from ‘“‘salvage in which a national of the sending state is 
interested.”” Ordinarily such claims would be initiated by the salvors and 
the consul would “‘participate’”’ to defend the interest of the owner of the 
vessel or cargo; but the national might have a claim himself for salvage 
service to another vessel, in which case the consul might “initiate” the 
proceeding. 

In this activity the consul would be acting in behalf of the absent owners 
of the vessel or cargo who would ordinarily be of the nationality of the send- 
ing state, thus bringing the function within the scope of paragraph (f). 
Where this paragraph, however, entitles him to act for a vessel of the sending 
state, he might not have to show the nationality of the owners. If the 
parties interested were nationals, the consul would be entitled under para- 
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graph (f) to receive for remission the money or property found by the local 
tribunals to be due such nationals. Treaties have sometimes provided ex- 
plicitly for turning over to the consul salved goods from vessels of the sending 
state if the owner is not present (Germany-Italy, 1925, Art. 35; Albania- 
Jugoslavia, 1926, Art. 22; Greece-Italy, 1926, Art. 20; Greece-Great Britain, 
1926, Art. 20; Great Britain-Jugoslavia, 1927, Art. 21; Germany-France, 
1927, Art. 39). 

The sending state may of course limit the functions of its consul as it sees 
fit. Thus it may provide that the master of the vessel shall represent the 
interest of absent owners before the local tribunals. Sometimes national 
regulations provide that the consul’s representative functions shall cease if 
the owner or an agent appointed by him appears. (See U.S., Reg. 1931, 
Secs. 321, 338). 

This paragraph does not provide for the exercise of any quasi-judicial or 
public functions by the consul. It contemplates that ordinarily such func- 
tions will be exercised by the local authorities, the consul confining his action 
to representing the interests of the owners of the vessel and any of his na- 
tionals who may be concerned. Other paragraphs of article 11, however, do 
give consuls certain public functions related to maritime damages. Thus 
under paragraph (a) the consul is entitled to take maritime protests and 
declarations; under paragraph (g) he may inspect vessels which includes the 
authorization of surveys to determine the amount of damage; and under par- 
agraphs (d) and (g) he may adjust disputes which concern only members 
of the crew or nationals of the sending state. 

It may be recalled that the definition of ‘‘ vessel” includes air as well as 
watercraft (Art. 1, (j) swpra). Hence the consular functions provided in this 
article apply also to the wreck of aircraft. This assimilation is made in 
the Latvian consular regulations (1925, Art. 110). 


(i) To visit and inspect vessels of any state arriving within the consular 
district, destined for a port of the sending state, for the purpose of assuring 
compliance with the sanitary laws of such state. 


COMMENT 


States ordinarily require that vessels entering their ports show a health cer- 
tificate from the last port of departure before being admitted to free pratique, 
that is before anyone is permitted to go ashore. National regulations often 
authorize consuls to visé or to issue such health certificates. (See Bolivia, 
Reg. 1886, Art. 21 (7); Costa Rica, Law, 1925, Art. 28; Great Britain, Inst. 
1923, Chap. 19, Art. 9; Chap. 20; Italy, Decree, 1866, Art. 28; Netherlands, 
Reg. 1926, Chap. 4, Art. 5; U. S., Reg. 1931, Sec. 375, Quarantine Act, 1893, 
27 U.S. Statutes, 450, Sec. 2.) Clearly a consul cannot issue a health certifi- 
cate intelligently unless he has opportunity to visit and inspect the vessel 
himself or through a representative. The United States Quarantine Act 
authorizes the President ‘‘to detail any medical officer of the government to 
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serve in the office of the consul at any foreign port for the purpose of furnish- 
ing information and making the inspection and giving the bills of health 
hereinbefore mentioned.” (Reg. 1931, Sec. 375 (d).) 

In recognition of this consular function, the treaty between the United 
States and Germany (1923, Art. 26) provides: ‘“‘A consular officer of either 
High Contracting Party shall have the right to inspect within the ports of the 
other High Contracting Party within his consular district, the private vessels 
of any flag destined or about to clear for ports of the country appointing him 
in order to observe the sanitary conditions and measures taken on board 
such vessels, and to be enabled thereby to execute intelligently bills of health 
and other documents required by the laws of his country, and to inform his 
Government concerning the extent to which its sanitary regulations have 
been observed at ports of departure by vessels destined to its ports, with a 
view to facilitating entry of such vessels therein.”’ (See also U. 8.-Estonia, 
1925, Art. 25; U.S.-Cuba, 1926, Art. 24; U. S.-Honduras, 1927, Art. 25; 
U. S.-Latvia, 1928, Art. 26.) 

These treaties refer to ‘‘ private vessels’”’ while the text under consideration 
refers to ‘‘vessels.’’ According to the text under consideration this term in- 
cludes aircraft and public vessels. (Art. 1, (j), supra.) The United States’ 
regulations, complying with a Treasury Department instruction of June 24, 
1927, apply the quarantine rules to air craft as well as vessels (Reg. 1931, 
par. 375, note 1), and complying with a Treasury Department note of June 
30, 1927, apply them to foreign war ships with certain modifications con- 
forming to the usual courtesies to public vessels (Reg. 1931, Sec. 375, note 2). 
While there might be some difficulty in carrying out an inspection in a foreign 
vessel entitled to the immunities of a public vessel if the officers of the vessel 
object, the text under consideration does not give the consul any right to 
visit and inspect all such vessels bound for ports of the sending state, but 
merely provides that the receiving state shall raise no objection. The re- 
ceiving state itself, would lack power to authorize any violation of the normal 
immunities of public vessels of other states in its port. Under this text, 
however, the receiving state should permit the consul to inspect its own 
public vessels intending to visit the sending state. 


(j) To take measures for protecting a national, a vessel or any other 
interest of the sending state from injury as a result of conditions in or 
incidents occurring within the consular district. 


COMMENT 


Consular conventions frequently contain an article combining the subject 
matter of this paragraph and that of article 12, dealing with communication 
with authorities of the receiving state. Thus the treaty between the United 
States and Germany (1923, Art. 21) authorizes consuls to communicate 
with local or, if necessary, central authorities of the receiving state, ‘for the 
purpose of protecting their countrymen in the enjoyment of their rights 
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accruing by treaty or otherwise. Complaint may be made for the infraction 
of those rights.”” The treaty between Germany and Estonia (1925, Art. 15) 
provides: ‘‘Consuls are empowered to defend the rights and interests of the 
nationals of their state and, in particular, to protect and promote their com- 
merce and navigation. They shall be entitled, in the exercise of their func- 
tions, to apply to the judicial and administrative authorities of their official 
districts, and to make representations to them in case of infractions of treaties 
or conventions existing between the two parties, or in case of violation of the 
general principles of international law. Should their representations not be 
entertained by the said authorities, they shall be entitled, in the absence of a 
diplomatic agent, to address themselves directly to the Government which 
has granted their exequatur.” (See also Spain-Germany, 1870, Art. 9; 
U. S.-Austria-Hungary, 1870, Art. 8; U. S.-Germany, 1871, Art. 8; U. S- 
Belgium, 1880, Art. 9; Greece-Turkey, 1901, Art. 11; Denmark-Paraguay, 
1903, Art. 23; Greece-Spain, 1903, Art. 14; Belgium-Denmark, 1909, Art. 9; 
Latvia-Estonia, 1921, Art. 4; Estonia-Lithuania, 1921, Art. 4; Lithuania- 
Latvia, 1921, Art. 4; Latvia-Poland, 1924, Art. 8; Poland-U. S. S. R., 1924, 
Art. 11; Latvia-Poland, 1924, Art. 8; Italy-Czechoslovakia, 1924, Art. 11 (1); 
France-Poland, 1925, Art. 8; Spain-Greece, 1926, Art. 11; Caracas Conven- 
tion, 1911, Art. 4 (1).) 

In this draft convention it has been thought convenient and accurate 
to confine article 12 to the subject of communications with authorities of 
the receiving state, without any reference to the subject matter of these 
communications other than that they must be “within the scope of his 
consular functions.”’ These functions are enumerated in Article 11. This 
method conforms with that adopted in the Havana Convention (1928, Art. 
11). 

The present paragraph is designed to fill in possible gaps in the detailed 
enumeration of functions in the other paragraphs of article 11, with regard to 
interests of the sending state or of its nationals upon which the consul may 
properly address the authorities of the sending state or take other measures. 
The treaties referred to above usually confine the subject matter for such com- 
munications to treaty infractions, to the protection of nationals, or to both. 
A few refer to violations of general principles of international law. Field 
in his draft code makes reference to the interests of the sending state in the 
following language: ‘A consul may apply to the authorities whether judicial 
or executive within his district upon any infraction of the provisions of this 
code or special compact between two nations, affecting his nation on a sub- 
ject within the scope of his powers; or affecting its members or domiciled 
residents; or for the purpose of protecting the interests of such nation oF 
persons.” (1876, Art. 176.) 

The paragraph under discussion authorizes the consul ‘‘to take measures 
for protecting” certain interests. What is the nature of these measures? 
The receiving state is not obliged to tolerate measures of compulsion within 
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its territory (see Art. 11, introductory paragraph); nor is it obliged to tolerate 
all acts by the consul which would be appropriate to a diplomatic mission. 
Formal demands for reparation, proposals for settlement, or references to the 
general foreign policy of the receiving state might thus be objected to (see 
comment to article 12, infra and introductory comment to this convention). 
The measures must also be free from any tendency to bring internal political 
pressure upon the authorities of the receiving state. Consular regulations 
often provide explicitly that consuls must keep out of local politics, at least 
in connection with their official business. Consuls of career are often for- 
bidden to make political speeches, send political communication to the local 
press, or otherwise to engage in local politics (Costa Rica, Law, 1925, Arts. 
21, 40; Cuba, Reg. 1926, Art. 41; Germany, Inst. 1871, Art. 1 (6); Great 
Britain, Inst. 1923, Chap. 5, Arts. 6, 7; Netherlands, Reg. 1926, Chap. 1, 
Art. 9; Siam, Reg. 1930, Art. 10; Sweden, Inst. 1928, Art. 26; U. S., Reg. 
1931, Secs. 435, 436, 439; Revised Statutes, Sec. 1751; 18 U.S. Statutes 277). 
Sending states have sometimes reprimanded or recalled consuls for participa- 
tion in local politics (see Secretary of State Marcy to Mr. Parker, Com- 
missioner to China, February 2, 1857; Secretary of State Seward to Mr. 
Cushman, Consul at Rome, January 21, 1868, 5 Moore’s Dig. 127, 128), and 
receiving states have sometimes withdrawn consent to the continued exercise 
of consular functions by a person for such activity (see comment to article 
8supra). The receiving state may, of course, object to measures within its 
territory of any kind which has not been recognized by international law, 
treaty or custom. Among measures which are recognized as proper in this 
convention are the following: advice to nationals to leave the district or to 
take other action (par. (a), swpra); supervision of the discharge and engage- 
ment of seamen (par. (g), supra); conservation of the estates of deceased 
nationals or of the interests of absent, incompetent or minor nationals (pars. 
(e), (f), (g), supra) ; representation of or assistance to nationals in local courts 
(pars. (d), (f), supra); conciliation of disputes between nationals (pars. (d), 
(g), supra); study of conditions and report thereon to authorities of the 
sending state (par. (k) and Art. 13, infra); and communication with authori- 
ties of the receiving state within the limitations provided in Article 12, 
(infra). 

These measures are to be taken for protecting ‘‘a national, a vessel, or any 
other interest of the sending state.’’ As has been noted, the rights, and 
sometimes also the interests, of nationals of the sending state have frequently 
been recognized in treaties as an appropriate subject for representations 
by the consul to the authorities of the receiving state. National regulations 
often instruct consuls to protect such nationals. (Belgium, Decree, 1920, 
Art. 67; Bolivia, Reg. 1924, Arts. 21 (5), 28; Brazil, Reg. 1920, Art. 18 (16); 
Costa Rica, Law, 1925, Art. 29; Cuba, Reg. 1926, Art. 55; Ecuador, Law, 
1870, Art. 26; Egypt, Decree, 1925, Art. 14; Italy, Decree, 1866, Art. 23; 
Japan, Ordinance, 1900, Arts. 2, 3; Latvia, Reg. 1925, Art. 55; Norway, 
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Law, 1922, Art. 7; Switzerland, Reg. 1923, Arts. 28, 29, 49; U. 8., Reg. 1931, 
Secs. 147-149, 591. See also comment to paragraph (d), supra for treaties 
and regulations dealing with assistance of nationals in relations with local 
authorities.) The United States Department of State has stated: ‘The 
right of consuls to intervene with the local authority for the protection of 
their countrymen from unlawful acts, violative of treaty or of the elementary 
principles of justice, is so generally admitted as to form an accepted doctrine 
of international law. More than this, it has been conventionally established 
by treaties.’”’ (Secretary of State to Spanish Minister, September 26, 1895, 
U.S., Foreign Relations, 1895, Vol. 2, p. 1209, 5 Moore’s Dig., 102. See also 
Robson v. The Huntress, 1851, Fed. Cases, No. 11,971; Matter of Fattosini, 
1900, 6 N. Y. Supp. 1119; Von Thodorovich v. Franz Joseph Beneficial 
Association, 1907, 154 Fed. Rep. 911; Bluntschli, Code, 1868, Art. 244.) 
The treaties and regulations ordinarily confine this protective function 
with reference to persons, to “‘nationals”’ of the sending state. The United 
States regulations extend protection to both native and naturalized citizens 
but expressly exclude persons who have expatriated themselves, or who are 
presumed to have renounced naturalization or American citizenship under 
American statutes (Act March 2, 1907, 34 U. S. State 1228), or, pending 
express instructions, who have “resided abroad for a long period of time 
under such circumstances as to warrant the inference that they have aban- 
doned their country’’ (Reg. 1931, Sec. 147). It has, however, been suggested 
that protection may be extended to persons who are not nationals but are 
“domiciled residents” in the sending state (Koszta Case, 3 Moore’s Dig. 
820-854, especially Secretary of State Marcy to Mr. Hiilsemann Austrian 
Chargé d’affaires, September 26, 1853 (ibid., 832), Assistant Secretary of 
State Davis to Mr. Fox, consul at Trinidad de Cuba, May 12, 1869 (ibid., 
843), and Secretary of State Bayard to Mr. Mackey, August 5, 1885 (cbid., 
844); U. S. Diplomatic Inst. 1885-1897, Sec. 118 (cbid., 846); Field, Code, 
1876, Art. 176); to persons who have been made protégés of the sending 
state in countries where this custom exists (Koszta case, supra); and to per- 
sons who with consent of a third state whose nationality they have and of 
the sending state have been taken under the protection of the latter. With 
reference to the last group, treaties have sometimes provided for the protec- 
tion of nationals of one party by consuls of the other in the territory of third 
states (U. S.-Salvador, 1870, Art. 34; Guatamala-Honduras, 1896, Art. 14; 
Germany-Austria, 1920, Art. 26; Caracas Convention, 1911, Art. 5). Such 
protection is normally confined to good offices. Field’s code (1876, Art. 
171) authorizes consuls generally to exercise their functions ‘‘for the pro- 
tection of the rights of persons and property of members of any friendly 
nation whatever which has no public agent at the same place”’ (see 1 Fau- 
chille, Droit International, part 3, p. 124 and Belgium, Decree, 1920, Art. 59; 
Bolivia, Reg. 1924, Art. 25; Germany, Law, 1867, Art. 1; Inst. 1871, Art. 1, 
par. 3; Italy, Reg. 1866, Art. 10; U. S., Reg. 1931, par. 174. See also in- 
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stances of such protection by American consuls, 5 Moore’s Dig. 108; 1 Hyde, 
International Law 787). The regulations of many states, however, forbid 
consuls to accept appointments or perform services for any other state with- 
out express instructions, and some explicitly forbid the protection of non- 
nationals (Cuba, Reg. 1926, Art. 121). 

Under this paragraph protection may be extended to persons who are 
brought within the meaning of “nationals” as here used (Art. 1, par. i) 
which includes persons whom the state is entitled to protect in a given situa- 
tion under general international law or treaties setting up a generally recog- 
nized international arrangement. Provisions of a national regulation of the 
sending state, of an informal arrangement which it has made with another 
state, or even of an ordinary bipartite treaty between the sending state and 
another state would not ordinarily create a “‘generally recognized inter- 
national arrangement”’ binding on the receiving state; hence that state would 
not be obliged to recognize any right of the sending state to protect persons 
under such provisions. (See comment on Art. 1, par. (i), supra.) 

Consuls are clearly entitled to take measures to protect national vessels, 
both public and private. The regulations bearing on this function have been 
listed in the comment to paragraph (g). They are also entitled to protect 
other interests of the sending state (Field, Code, 1876, Art. 176). 

Among other interests of the sending state which consuls have been called 
upon to protect are the consuls’ own privileges and immunities (Bolivia, 
Reg. 1886, Art. 21 (1), (2); Latvia, Reg. 1925, Art. 51; Siam, Reg. 1930, 
Art. 10; U. S., Reg. 1931, Secs. 74, 77); and claims in respect to public vessels 
or other property owned by the sending state before the courts of the re- 
ceiving state (The Vrow Anna Catherina, 5 C. Rob. 15; The Conserva, 1889, 
38 Fed. Rep. 431). In some cases courts have refused to permit foreign 
consuls to represent the interests of the sending state in court without 
special instructions (The Anne, 1818, 3 Wheaton 435, 445; Robson v. The 
Huntress, 1851, Fed. Cases, No. 11,971; Von Thodorovich v. Franz Joseph 
Beneficial Association, 1907, 154 Fed. Rep. 911); but this appears to be due to 
specific limitations placed upon the courts of the receiving state with respect 
to evidence of agency or to political questions. This practice does not deny 
the competence of the consul to take measures for protecting the national 
interests of his state as well as the interests of his nationals so long as the 
measures conform to the procedures of local law (see comment to article 12, 
infra) and to the other conditions set forth in this article. 

National regulations sometimes instruct consuls not only to protect, but 
also to further or promote such national interests as its commerce and 
shipping (see Brazil, Reg. 1920, Art. 18 (1); Costa Rica Law 1925, Art. 22; 
Egypt, Decree, 1925, Art. 14; Germany, Law, 1867, Art. 1; Great Britain, 
Inst. 1922, Chap. 17, Arts. 1, 2; Japan, Ordinance, 1900, Art. 3; Latvia, Reg. 
1925, Art. 54; Netherlands, Reg. Chap. 1, Art. 2; United States Reg., 1931, 
Sees. 589, 593, 594, 603, 603 (M); treaties, Germany-Estonia, 1924, Art. 15; 
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Italy-Czechoslovakia, 1924, Art. 11 (1)), and its general reputation and 
prestige (Bolivia, Reg. 1886, Art. 47; Cuba, Reg. 1926, Arts. 50, 56; Latvia, 
Reg. 1925, Art. 58; Sweden, Ordinance, 1928, Art. 23). Promotional and 
propaganda activity especially in regard to the commerce and industry of the 
sending state is frequently the objective of many of the reports to his own 
state which the consul is entitled to make under paragraphs (k) and article 
13. Such activity, however, hardly comes within the protective measures 
considered in this article. The national interests which the consul can take 
measures to protect are interests based on law rather than policy, as will be 
indicated in the next paragraph. _The Consular regulations of the United 
States distinguish explicitly between ‘‘trade promotion” and “trade pro- 
tection” (1931, Sec. 589, note 1). 

A consul is entitled under this article to take measures for protecting an 
interest of his state ‘from injury.” The injury must be a legal injury and 
consequently the interest a legal interest. This has been recognized in most 
of the treaties dealing with the subject which specify that the protection is 
to be extended to nationals only to assure ‘‘the enjoyment of their rights 
accruing by treaty or otherwise.”’ (U. S8.-Germany, 1923, Art. 21.) This 
explicit reference to treaties is to be found in most of the treaties and in 
many of the national regulations (Bolivia, Reg. 1886, Art. 21 (3); Cuba, 
Reg. 1927, Art. 62; Germany, Law, 1867, Art. 1; Inst. 1871, Art. 1; Latvia, 
Reg. 1925, Art. 53; Italy, Decree, 1866, Art. 21; Sweden, Ordinance, 1928, 
Art. 24; Switzerland, Reg. 1923, Art. 49; U. S., Reg. 1931, Sec. 591). In 
some cases infractions of ‘‘international law” have been added (Cuba, Reg. 
1926, Art. 35; Ecuador, Law, 1870, Art. 26; Japan, Ordinance, 1900, Art. 3; 
Treaty, Germany-Estonia, 1924, Art. 15). Bolivia provides that represen- 
tations must be based on justice (Reg. 1886, Art. 23). The occasional pro- 
vision that representations are to be made in behalf of nationals only where 
they have been “‘illegally” treated (Switzerland, Reg. 1923, Art. 49), or 
where they have “legitimate claims and grievances” (Latvia, Reg. 1925, 
Art. 55), or where their complaints are “‘well founded,” where they are 
“injured or oppressed,’”’ denied their ‘rightful interests” or ‘‘ privileges that 
are provided for by treaty or are conceded by usage” (U.S. Reg. 1931, Arts. 
148, 149), indicate that a legal injury is the basis for protective action. 
Sometimes, however, the function of protecting nationals is stated without 
qualification or with some addition, as that they are to be protected in their 
‘“‘nersons, rights, industries, and interests” (Bolivia, Reg. 1886, Art. 28; see 
also Arts. 21 (5), 23). In a diplomatic discussion with the United States, 
Germany insisted in 1903 that consular representations must be based, under 
the treaty of 1871, upon infractions of treaties or international law or for 
the protection of the rights and interests of nationals, and the United States 
agreed (Secretary of State Hay to Mr. Tower, Ambassador to Germany, 
April 1, 1903, 5 Moore’s Dig. 107). 

The paragraph finally provides that the injury giving rise to protective 
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measures by the consul must have been “‘a result of conditions in or incidents 
occurring within his consular district.’’ This is clearly implied by the con- 
dition in the treaty provisions on the subject that representations are to be 
made, at least in first instance, to local authorities. A consul cannot make 
representations in regard to injuries sustained by nationals of his state out- 
side the district, or to injuries to the general national interests of his state due 
to policies of the receiving state. The injurious effects of the thing com- 
plained of must in some way have been manifested within the district. This 
is one respect in which consular representations are more restricted than 
diplomatic representations. 


(k) To study conditions in and incidents occurring within the consular 
district and to report thereon to the sending state. 


COMMENT 


This paragraph assures the consul an opportunity to ‘‘study”’ matters of 
interest within his district. It does not imply any right to summon witnesses 
or hold a formal investigation. It does, however, assure that he will be 
permitted the facilities for study normally open to residents of the area if he 
complies with the same conditions. It suggests freedom of movement and 
access to records which are open to the public. Such “study” is made a 
recognized function by this paragraph, and thus the consul is under article 
15 (a) entitled to ‘‘respect and protection adequate for its exercise.”’ 

The right to report the results of his study to the sending state is to be 
read in connection with article 13 which provides for communication with 
authorities of the sending state. 

It has been noticed that consuls have sometimes been instructed to engage 
in trade promotion or general national propaganda (Comment to par. (j), 
supra). Such provisions are usually associated with provisions which re- 
quire consuls to report periodically or occasionally on a variety of matters, 
principally commercial information, although other matters such as political 
events, scientific or artistic progress, public health conditions, and laws or 
incidents of interest to their government have been included. (Bolivia, 
Reg. 1886, Art. 49, 64-67; Brazil, Reg. 1920, Art. 18 (2), (3), (4), (5), (14), 
(38); Costa Rica, Reg. 1925, Art. 22; Cuba, Reg. 1926, Art. 50; Great 
Britain, Inst. 1922, Chap. 17, Arts. 1, 2; Hungary, Inst. 1922, Chaps. 1, 2, 3; 
Italy, Decree, 1866, Art. 22; Latvia, Reg. 1925, Art. 72; Netherlands, Reg. 
1926, Chap. 4, Art. 1; Siam, Reg. 1929, Art. 17; Sweden, Inst. 1928, Art. 28; 
Switzerland, Reg. 1923, Arts. 29 (e), 78-80; U. S., Reg. 1931, Secs. 590, 
595-602. ) 

It has been noticed that national regulations sometimes impose limitations 
upon the transmission of information to individuals by consuls, especially on 
matters of political or competitive importance (comment to par. (d), supra). 
Specific limitations have, however, seldom been imposed upon the subjects 
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suitable for study and report to the sending government itself. The United 
States Department of State, in 1886, stated that “inquiries on the financial 
standing of foreign individuals and firms, does not come within the proper 
functions of the department” and declined to instruct consuls to collect such 
information (Acting Secretary of State Porter to Messrs. Stearns and Co., 
January 19, 1886, 5 Moore’s Dig. 126); but an executive order of March 27, 
1922, incorporated in the consular regulations considerably modifies this 
statement, by instructing consuls to report lists of foreign firms in their 
districts for confidential use by the Department of Commerce, to prepare on 
request special lists of firms interested in special lines of trade ‘“‘in the order 
of the importance and reputability of the firms listed,” and while not vouch- 
ing for the financial standing or general responsibility of business men or 
enterprises, ‘‘discreetly to give information regarding the general reputation 
of the firms or individuals as to whom inquiry has been made.” (Reg. 1931, 
Secs. 602, 603 (b), (c).) 


ARTICLE 12.—COMMUNICATION WITH AUTHORITIES OF THE RECEIVING 
STATE 


A receiving state shall permit a consul to address the appropriate authori- 
ties within the consular district concerning matters within the scope of his 
consular functions. If the sending state has no diplomatic representative 
accredited to the receiving state, the receiving state shall permit a principal 
consul to address directly the government of the receiving state. 


COMMENT 


This article concerns the method by which a consul may make repre- 
sentations to the receiving state. The substantive matters concerning which 
he can thus act are described as ‘“‘matters within the scope of his consular 
functions.” 

The subject matter of the communication must relate to a function which 
the receiving state has recognized as belonging to the consul. This includes 
the functions described in article 11, paragraphs (a) to (k) inclusive, and in 
addition functions provided for in any treaty in force between the receiving 
and the sending state or authorized by local custom. The preliminary 
paragraph of article 11 provides also that consuls are not precluded from 
exercising other functions conferred on them by their own state ‘‘and not 
forbidden by the law or the practice of the receiving state.’’ The receiving 
state may, however, object at any moment to the continued exercise of such 
tolerated functions, and consequently it may decline to receive communica- 
tions in regard to them. 

Local authorities have occasionally declined to respond to consular com- 
munications on the ground that the subject matter of the communication 
was beyond the consul’s functions. The Buenos Aires’ provincial governor 
declined to furnish the British consul with any information on the subject 
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of reported massacres in which British subjects were the victims, and denied 
the right of the consul to address the provincial government at all on the 
subject (U. 8. Foreign Relations, 1872, p. 30); and the police president of 
Frankfort, Germany, declined to furnish the American consul general with 
information as to the number of Americans living there. The imperial 
German government supported this attitude of the Frankfort official and 
referred to the limited scope of consular representations authorized by 
article 8 of the treaty between Germany and the United States of 1871. 
The United States concurred (Secretary of State Hay, to Mr. Tower, Am- 
bassador to Germany, April 1, 1903, Foreign Relations, 1903, Art. 447, 5 
Moore’s Dig., 107. See also 1 Hyde, International Law, 802). 

As has been noted, treaties often confine consular communications to local 
authorities to treaty infractions, to injuries to nationals or to both (see Com- 
ment to article 11, par. (j), swpra). The reference to ‘‘matters within the 
scope of consular functions” is somewhat broader than this, as it would 
include communications in regard to all functions based on treaty or local 
custom even though neither treaty infraction nor injury to nationals by the 
receiving state were alleged. Thus, for example, suggestions in regard to 
appropriate conservatory (Art. 11 pars. (e) (f)) or salvage measures (Art. 11, 
par. (h)) would seem proper. United States consular regulations refer to 
the right of access to the authorities of the receiving state ‘‘in all matters 
appertaining to his office’ (1931, Art. 73). The Havana Convention 
(1928, Art. 11) authorizes consuls to deal directly with the authorities of 
their district ‘‘in the exercise of their functions” (see also Institute of Inter- 
national Law, 1896, Art. 21; Inter-American Committee of Jurists, 1927, 
Art. 13; Brazil, Reg. 1928, Admission of Foreign Consuls, Arts. 24, 26; 
Ecuador, Decree, 1916, Admission of Foreign Consuls, Art. 7; Honduras, 
Law, 1916, Arts. 33-34). 

It has been noted in the introductory comment to this convention that 
consular functions are distinguished from diplomatic functions. While 
this distinction rests in part upon the different channel normally utilized by 
consuls in communicating with the receiving state and upon the more re- 
stricted subject matter of consular communications to the authorities of that 
state, it rests also in part upon the more restricted objectives of such consular 
communications. While the consul may request information, initiate pro- 
ceedings, make representations, or even suggest courses of action, he can not 
present formal demands, enter into formal negotiations or agree to settle- 
ments. The Spanish governor of Cuba, on receiving representations from 
the American consul general touching the prolonged confinement of certain 
United States citizens without trial, contrary to treaty, replied that consuls 
were not vested with diplomatic functions and so could not present “ official 
remonstrances on affairs of government,” but could “‘merely address them- 
selves confidentially to the authorities for the purpose of inquiry in order to 
teport to their government.”’ The United States objected to this position, 
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referring to its treaties giving a right to address the local authorities in 
remonstrance against treaty infractions, and the Spanish minister at Wash- 
ington replied that the governor of Cuba was a “delegated authority”’ and 
“foreign consuls in addressing him officially in the exercise of a right ac- 
knowledged by international and conventional law, and which nobody denies, 
may not go so far as to ask for decisions, request declarations, or demand 
settlements which His Majesty’s government alone is competent to adopt.”’ 
Secretary of State Olney replied that the consul’s treaty right of addressing 
the authorities of the district in remonstrance against treaty infractions or 
abuse of his nationals, “‘clearly included initial representations upon those 
subjects.” He added that “it may indeed happen that the precise form of 
remedy may have to be referred to His Majesty’s government and that ap- 
propriate redress may be attainable only after diplomatic negotiations be- 
tween the two governments. . . . Nevertheless though the subject treated 
of may ultimately become the theme of diplomatic negotiation, that cireum- 
stance can not deprive the consul of the clear right nor absolve him from the 
clear duty of initiating such inquiries and remonstrances as the interests 
intrusted to his keeping may from time to time require.”’ Spain seems to 
have acquiesced in this position. (Secretary of State Olney to Mr. Dupuy de 
Lome, Spanish Minister, September 26, 1895, October 11, 1895; Mr. Dupuy 
de Lome to Secretary of State Olney, October 1, 1895; Mr. Taylor, United 
States Minister to Spain to Secretary of State Olney, October 21, 1895, 
U. 8. Foreign Relations, 1895, Vol. 2, 1209-1214; 5 Moore’s Dig. 102-104). 

The article under consideration entitles the consul to address ‘‘ the appro- 
priate authorities within the consular district.”” Bipartite treaties have usu- 
ally referred to the ‘“‘local authorities” and occasionally to the ‘judicial and 
administrative authorities of the district” (treaties cited in comment to 
Art. 11 (j), supra). The Havana Convention (1928, Art. 11) and certain 
draft codes (Bluntschli, 1868, Art. 250; Field, 1876, Art. 176; American 
Institute, 1925, Art. 5; Inter American Commission of Jurists, 1927, Art. 13) 
have used the expression ‘‘local authorities,’ as have many national regula- 
tions (Argentine, Reg. 1926, Art. 61; Belgian Congo, Inst. 1923, relations 
with foreign consuls, Art. 2; Bolivia, Reg. 1886, Art. 31; Brazil, Reg. 1928, 
Admission of foreign consuls, Art. 24; Germany, Inst., 1871, Art. 1 (6); 
Siam, Reg. 1929, Art. 11; Sweden, Ordinance, 1928, Art. 21; Inst. 1928, Art. 
64 (5); U.S., Reg. 1931, Secs. 149, 437). Nevertheless, the expression “the 
appropriate authorities within the district” is preferred, in order to suggest 
that the law of the receiving state may indicate the appropriate authorities 
for consuls to communicate with. Some states authorize foreign consuls to 
correspond with their foreign offices normally (Haiti, Order, 1925, Foreign 
consuls, Art. 17), and the law of some states restricts the access of consuls 
to certain local authorities on certain matters. Thus courts of the United 
States have sometimes, but not always (The Conserva, 1889; 38 Fed. Rep., 
431), refused to permit consuls to represent the national interests of the send- 
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ing state before them without special instructions, apparently from the fear 
that political questions might be involved and that consequently clear 
evidence should be required that the individual purporting to represent a 
foreign state is really competent to do so. (The Anne, 1818, 3 Wheaton 
435, 445; Robson v. The Huntress, 1851, Fed. Cases, No. 11,971; Von 
Thodorovich v. Franz Josef Beneficial Association, 1907, 154 Fed. Rep. 911.) 
In a diplomatic communication with the United States the Mexican foreign 
minister asserted that ‘‘ Mexican judges are not obliged to give any informa- 
tion to foreign consuls, neither have the latter a right to ask it.”” The 
United States objected to this position, holding that even if preliminary 
proceedings in certain criminal cases were secret the judges should make a 
courteous response to inquiries concerning American citizens. Mexico 
thought a lack of “‘social courtesy”” was the most that could be charged 
against the judge’s behaviour. (Mr. Mariscal, Mexican Minister of Foreign 
Affairs to Mr. Sepulveda, American Chargé, April 19, 1897, U. S. For. Rel., 
1897, p. 295; 5 Moore’s Dig. 106-107.) This correspondence indicates that 
any unreasonable restriction by the receiving state of the consul’s access to 
local authorities will be protested. 

The regulations of many states authorize consuls to deal with the central 
authorities of the receiving state if recourse to local authorities brings no 
result and if there is no diplomatic officer (Argentine, Reg. 1926, Art. 71; 
Bolivia, Reg. 1886, Art. 22, 23; Brazil, Reg. 1928, admission of foreign con- 
suls, Art. 31; Cuba, Reg. 1926, Art. 49 (4); Denmark, Inst. 1912, Art. 24; 
Ecuador, Law, 1870, Art. 28; Decree, 1916, admission of foreign consuls, 
Art. 7; Great Britain Inst., 1923, Chap. 5, Art. 13; Italy, Reg. 1866, Art. 77; 
Sweden, Inst. 1928, Arts. 24 (2), 35, 64 (5); U. S. Reg. 1931, Secs. 71; 437). 
This procedure is provided in most of the treaties and draft codes dealing 
with the subject (Comment to Art. 11 (j), supra). Some treaties, however, 
permit appeal to the central government only through the diplomatic channel 
(Cuba-Netherlands, 1913, Art. 6; Poland-U. S. S. R., 1924, Art. 11; Italy- 
Czechoslovakia, 1924, Art. 11, (4, 5). See also Bluntschli, Code, 1868, Art. 
250 (ter)). Some national regulations forbid recourse to the central authori- 
ties without special instructions (Germany, Inst. 1871, Art. 1 (6)), or author- 
ize such recourse only through the medium of a diplomatic representative of 
a third state (Switzerland, Reg. 1923, Art. 28). Other regulations make it 
clear that such recourse is very exceptional (See Reg. Brazil, Great Britain, 
Italy, Sweden, supra). Brazilian regulations authorize foreign consuls from 
countries without diplomatic representation in Brazil to communicate only 
with certain officials of the foreign office, not with the foreign minister 
himself (Reg. 1928, Art. 23). 

The privilege of addressing directly the government of the receiving state 
is confined to “principal consuls.’ Such a limitation is occasionally found 
in national regulations. Thus Argentine restricts the privilege to ‘“‘ consuls- 
general” (Reg. 1926, Art. 71); Denmark to “consuls-general or independent 
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consuls” (Inst. 1912, Art. 24) and Sweden to “consuls of the highest grade” 
(Inst. 1928, Art. 64 (5)). The treaty between the United States and Ger- 
many (1923, Art. 21) and subsequent consular treaties to which the United 
States is a party permit recourse to the central authorities only by ‘‘a consul 
general or the consular officer stationed at the capital.” 


ARTICLE 13.—COMMUNICATION WITH AUTHORITIES OF THE SENDING 
STATE 


A receiving state shall permit a consul to communicate with the govern- 
ment of the sending state, with the diplomatic representatives and other 
consuls of the sending state in the territory of the receiving state, with ves- 
sels of the sending state, and with the consuls of other states in the consular 
district, by any available means including the employment of messengers 
provided with passports ad hoc, and shall permit the use of codes and cipher 
in such communications. 

COMMENT 


This article requires the receiving state to permit consuls to send communi- 
cations to and receive communications from the sending government and 
certain of its agents by all available means. The phrase ‘‘any available 
means”’ is intended to include such means as are generally available to the 
public, the exception being messengers provided with passports ad hoc. 
Thus the consul would not be entitled to erect his own radio transmitting 
station, or to claim the right to construct a private telegraph or telephone 
system. ‘Treaties have occasionally included a provision similar to the text 
of this article. The treaty between Italy and Czechoslovakia, 1924, Art. 9, 
(4, 5) provides: ‘‘Official correspondence shall be inviolable and shall not 
be submitted to censorship. The same shall apply to telegrams, wireless 
telegrams, phonograms, and telephonic communications. Heads of consular 
offices in the regular consular service, if they are nationals of the state which 
has appointed them, shall be authorized to receive and despatch cipher 
messages in their relations with all the government authorities of their state, 
including the diplomatic missions and consulates of that state’ (see also 
Great Britain-Afghanistan, 1921, Schedule 2, par. (j); Poland-U. S. S. R., 
1924, exchange of notes on signature; Institute of International Law, Code, 
1896, Art. 15). These provisions are in a context which indicates a close 
association between the right of consular communication and the inviola- 
bility of consular correspondence and archives (see Arts. 16, 22, infra). 

The duty of the receiving state to permit communication involves freedom 
from interference with and censorship of such communications. Sending 
states have frequently protested against any interference with the consuls’ 
freedom of communication. Thus the United States has objected to censor- 
ship of newspapers and periodicals addressed to American consular officers 
in Russia (Acting Secretary of State Hunter to Mr. Hoffman, October 1, 
1879, 5 Moore’s Dig. 97); to censorship of a telegraphic dispatch from the 
United States consul in San Salvador (Secretary of State Blaine to Mr. 
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Shannon, Minister to Central America, April 6, 1892, U. 8. For. Rel. 1892, 
pp. 34, 36-37, 5 Moore’s Dig. 98); to refusal of Spanish authorities to allow 
an American consul at Sagua la Grande Cuba to telegraph in cipher on official 
business to the consul general and to telegraph in Spanish or English to the 
Department of State reporting this interference (Secretary of State Olney to 
Mr. Taylor, Minister to Spain, February 17, 1897, U.S. For. Rel., 1897, pp. 
501-502, 5 Moore’s Dig. 100) ; to interception of a telegram from the legation 
to the American consular agent, a Danish subject, at Barcelona, Venezuela. 
(Secretary of State Hay to Mr. Loomis, Minister to Venezuela, January 16, 
1901, U. S. For. Rel. p. 534, 5 Moore’s Dig. 46-47.) The Honduras law 
(1906, Art. 39) provides for the protection and freedom from search of the 
correspondence of consuls with “their government, with the diplomatic 
agents of their country, and with other consuls or authorities.” 

It is recognized that this freedom of communication is confined to official 
communications; thus a letter carried in the baggage of a private person and 
not appearing on its face as addressed to the American consul at Jeremie, 
Haiti, was not considered privileged (Acting Secretary of State Uhl to Mr. 
Terres, October 23, 1895, 5 Moore’s Dig. See also correspondence in regard 
to use of British consular mail bags for transmission of correspondence of 
private British subjects from the Confederate States of America, Secretary 
of State Seward to Mr. Adams, Minister to England, August 17, 1861, 
U. S. Diplomatic Correspondence, 1861, p. 114, 5 Moore’s Dig. 96). In 
May, 1915, the United States announced certain rules which had been ac- 
cepted by the belligerent governments, providing for inviolability of consular 
correspondence under official seal, but excluding all private correspondence 
from the privilege (Secretary of State Bryan to Mr. Penfield, American Am- 
bassador to Austria-Hungary, November 25, 1914, 2 American White Book, 
European War 67; 1 Hyde, International Law, 800; see also provision in 
regard to separation of consular archives, Art. 30). 

It has been recognized that a belligerent may place certain restrictions 
upon correspondence by and with neutral consuls. The United States 
forbade correspondence of foreign states by warship with trading consuls in 
the Confederacy, but permitted such correspondence with consuls of career 
(Acting Secretary of State F. W. Seward to Lord Lyons, British Minister, 
February 6, 1862, Diplomatic Correspondence, 1862, p. 253, 5 Moore’s Dig. 
97). Great Britain censored a cipher telegram from the American Minister 
at Peking to the American consul general at Hong Kong in 1914, and the 
United States did not object. (Mr. Page, American Ambassador to Great 
Britain to Secretary of State, August 27, 1914, December 29, 1914; Acting 
Secretary of State to Mr. Reinsch, American Minister to China, January 2, 
1915, 2 American White Book, European War, 72, 86.) 

The text under discussion provides for consular communication “ with the 
government of the sending state, with the diplomatic representative and 
other consuls of the sending state in the territory of the receiving state, with 
vessels of the sending state, and with the consuls of other states in the consular 
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district.’”” National regulations sometimes authorize consuls to communi- 
cate with the home government, the legation and other consulates (Argentine, 
Reg. 1926, Art. 355; U. S. Reg. 1931, Sees. 94, 97, 101, 114, 115, 117, 118: 
see also treaties cited supra). Sometimes this authority extends to commu- 
nication with officers of the sending state in third states (Great Britain- 
Afghanistan, 1921, schedule 2, par. (j)) with private individuals (Art. 11 (d), 
supra), and with departments of the sending state other than the foreign 
office (Argentine, Reg. 1926, Art. 355; Italy, Reg. 1866, Art. 275; U.S., Reg. 
1931, Sec. 118). Frequently the sending state permits its consul to commu- 
nicate with his home government only through its foreign office, often 
through the medium of the immediate superior of the officer in the hierarchy 
(Belgium, Reg. 1920, Art. 69; Bolivia, Reg. 1886, Art. 13; Haiti, Order, 1917, 
Art. 15; Japan, Ordinance, 1900, Art. 19; Latvia, Reg. 1925, Art. 26; Luxem- 
burg, Order, 1923, Art. 17; Netherlands, Reg. 1926, Chap. 1, Art. 5; Sweden, 
Ordinance, 1928, Art. 64, Inst. 1928, Art. 642; see also comment in regard to 
organization of the consular service in the introductory comment). The 
U.S. S. R. regulations with regard to foreign consuls provide only for com- 
munications of foreign consuls with their diplomatic representatives (Reg. 
1927, Art. 11 (b)). National regulations have sometimes authorized consuls 
to call upon the naval forces of the sending state for protection (see comment 
to Article 11, preliminary paragraph), and it has been suggested that a con- 
sular officer has the right to communicate with such naval forces (1 Hyde, 
International Law, 799). The right to communicate with vessels of the 
sending state is essential for performance of the consular functions referred 
to in article 11 (g, h). The right to communicate with other consuls in the 
district is implied by the right to appeal to the consular corps for collective 
action in certain circumstances (Introductory Note, final section; Argentine, 
Reg. 1926, Art. 355). 

National regulations sometimes emphasize the importance of preserving 
the secrecy of many types of consular correspondence (Bolivia, Reg. 1886, 
Art. 24; Siam, Reg. 1929, Art. 10; Sweden, Ordinance, 1928, Art. 27; U.S., 
Reg. 1931, par. 67; see also U. S. v. Trumbull, 1891, 48 Fed. Rep. 94), and the 
immunity accorded to the archives indicates general recognition of the 
confidential character of such correspondence (Article 16, infra). Thus it 
is recognized that media of communication may be employed which will 
assure secrecy as well as speed. The use of couriers has been authorized in 
treaties or draft codes (Great Britain-Afghanistan, 1921, schedule 2, par. 
(j); Poland-U. 8. 8. R., 1924, exchange of notes on signature; see also In- 
stitute of International Law, 1896, Art. 15), as has the use of codes and cipher 
in telegrams (Italy-Czechoslovakia, 1924, Art. 9, (5); Great Britain-Afghan- 
istan, 1921, schedule 2, par. (j); see also Russia, Reg. Foreign consuls, 1927, 
Art. 11 (b); U. 8. Reg. 1931, sec. 122, note 27; 461, 606 notes 10, 11); the use 
of government mail pouches (U. 8. Reg. 1931, sec. 445) and the use of vessels 
of the sending state (Institute of International Law 1896, Art. 15). The 
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treaty between Poland and Russia limits the weight of consular dispatches 
by messenger to 6 kilos twice a month (1924, exchange of notes on signature), 
and the treaty between Great Britain and Afghanistan to 4 lbs. a week 
(Schedule 2, par. (j)). 


ARTICLE 14.—NOTIFICATIONS TO CONSUL 


A receiving state shall promptly notify the nearest consul through its com- 
petent local authorities: 


(a) Of the death within its territory of a person known to be a national of 
the sending state, known to have died leaving property within the territory 
of the receiving state and not known to have any heirs or testamentary 
executors within that territory; 


(b) Of the wreck known to have occurred upon its coast or within its 
territory of a vessel of the sending state; 


(c) Of the detention by authority of the receiving state of a vessel of the 
sending state. 


COMMENT 


The notifications to the consul required by this article are designed to 
assist the consul in the performance of certain of his functions, particularly 
those relating to the conservation of the estates of deceased nationals (Art. 
11, par. (e)), to the salvage of wrecked vessels (Art. 11, par. (h)), and to the 
protection of vessels of the sending state and the adjustment of disputes 
relating to such vessels (Art. 11, pars. (g), (j)). 

(a) Treaty provisions relating to the estates of deceased nationals usually 
include a provision requiring the local authorities promptly to notify the 
consul of the death of a national of his state without known heirs or testa- 
mentary executors within the territory. (U. S.-Austria Hungary, 1870, 
Art. 16; U. S.-Germany, 1871, Art. 10; U. S.-Italy, 1878, Art. 16; U. S.- 
Belgium, 1880, Art. 15; Germany-Nicaragua, 1896, Art. 25; U. S.-Spain, 
1902, Art. 26; Greece-Spain, 1903, Art. 19; Italy-Nicaragua, 1906, Art. 14; 
U. S.-Sweden, 1910, Art. 14; Greece-Spain, 1919, Art. 1; Estonia-Latvia, 
1921, Art. 12 (a); Estonia-Lithuania, 1921, Art. 12 (a); Latvia-Lithuania, 
1921, Art. 12 (a); Jugo-Slavia, 1923, Arts. 21, 22; U. S.-Germany, 1923, Art. 
24; Belgium-Japan, 1924, Art. 3; Japan-Siam, 1924, Art. 18; Germany- 
Estonia, 1924, Art. 18 (9) ; Italy-Czechoslovakia, 1924, Art. 13 (1); Germany- 
Estonia, 1924, 18; Belgium-Guatemala, 1924, Art. 3; Austria-Poland, 1924, 
Art. 35; Poland-U. 8. 8. R., 1924, Art. 17; Switzerland-Latvia, 1924, Art. 10; 
Belgium-Latvia, 1925, Art. 12; Roumania-Czechoslovakia, 1925, Art. 28; 
France-Poland, 1925, Art. 10; Norway-Siam, 1926, Art. 20; Germany- 
Austria, 1927, Art. 9 (1, 2); Greece-Switzerland, 1927, Art. 10; Greece- 
Czechoslovakia, 1927, Art. 19; Germany-Siam, 1928, Art. 19; see also U. S., 
Reg. 1931, Sec. 77.) Sometimes the duty of notification exists only if the 
deceased has left the whole or part of his estate in the territory (Poland- 
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Jugoslavia, 1923, Art. 29), and sometimes only if he was “without fixed 
domicile in the country where he dies” (Belgium-Denmark, 1909, Art. 14), 
According to some treaties the notification is to be given by ‘‘the authorities 
entrusted with the administration of the succession’? (Netherlands-Den- 
mark, 1856, Art. 12 and exchanges of notes, 1876, 1886, 1897; Denmark, 
Inst. 1912, Art. 44; Netherlands-Cuba, 1913, Art. 10). These treaties often 
provide that if the consul hears of the decease first he shall notify the local 
authorities (see for example, Poland-Jugoslavia, 1923, Art. 29; Latvia- 
Poland, 1924, Art. 13). 

Some treaties (Italy-Austria, 1874, Art. 14; Italy-Peru, 1893, Art. 15; 
Italy-Czechoslovakia, 1924, Art. 17) and the laws of some states of the 
United States have gone even beyond the usual treaty requirement, and have 
provided for notification to the consul of any interest of an absent national 
as successor to an estate in process of probate even though the deceased 
person was not a national of the sending state (5 Mich. Annotated Statutes, 
Sec. 12151; Minnesota General Statutes, 1913, Sec. 7231. The act of April 
21, 1915 amending Chap. 467, Minnesota General Laws, 1913 provides for 
notification to the consul if the decedent under the workmen’s compensation 
act is an alien leaving no known dependents in the United States; 1 Hyde, 
International Law, 811; Puente, 23 Illinois Law Review 645). The courts 
have held that the duty to notify a consul does not exist where there is no 
treaty (In re Estate of Balbo, 1914, 16 Ohio, N. P. (n. 8.) 9). The United 
States Department of State, however, in instructions of 1914 imposed the 
duty on American consuls to take such steps as might be practicable to 
insure that they be informed of the deaths of Americans that might occur 
within their districts, whether or not they were called upon to take charge 
of the effects. (U.S. Reg. 1931, Sec. 386, note 1; 1 Hyde, International Law, 
811.) 

The performance of this duty as provided in existing treaties has some- 
times presented a matter of considerable difficulty, particularly in states where 
there is a large number of aliens and the government is decentralized. 
The United States has often received diplomatic complaints that notifica- 
tion had not been made as required by treaties, and on several occasions the 
Department of State has formally communicated with the governors of the 
several states requesting that the terms of the treaty invoked be brought to 
the attention of the competent local authorities in order that it might be 
complied with (see for example, Acting Secretary of State Adee to the Gov- 
ernors of the States, U. S. For. Rel., 1907, Vol. 1, p. 53; 1 Hyde, International 
Law, 810). 

In view of these difficulties of the receiving state in performing the func- 
tion, the duty imposed by the text under consideration is confined to those 
cases where the deceased is known to be a national of the sending state, is 
known to have died leaving property within the territory of the receiving 
state and is not known to have any heirs or testamentary executors within 
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that territory. Any further requirements of notification desired in particu- 
lar cases may be provided in bipartite treaties. 

(b) Treaty provisions dealing with consular functions in regard to the 
wreck of national vessels usually include the requirement that the local 
authorities notify the consul of such wreck. (Germany-Nicaragua, 1896, 
Art. 29; Italy-Nicaragua, 1906, Art. 9; Latvia-Poland, 1924, Art. 18; Den- 
mark-Poland, 1924, Art. 15; Iceland-Poland, 1924, Art. 5; Poland-U. S. 
S. R., 1924, Art. 23; Germany-Estonia, 1924, Art. 24; Italy-Czechoslovakia, 
1924, Art. 24 (1); Denmark-Siam, 1925, Art. 17; China-Austria,* 1925, 
Art. 14; Belgium-Latvia, 1925, Art. 20; France-Poland, 1925, Art. 28; 
Norway-Siam, 1926, Art. 15; Greece-Spain, 1926, Art. 15; Germany-Japan, 
1927, Art. 20; Germany-Siam, 1928, Art. 16; Denmark-Spain, 1928, 
Art. 6.) 

The text imposes this duty of notification only after the local authorities 
“know” of the wreck. The phrase ‘‘upon its coast” is followed by that 
“or within its territory,’’ because the duty applies to air as well as water 
craft. (See Art. 1, par. (j).) 

(c) Consular conventions often require the local authorities to give previ- 
ous notice to consuls before ‘‘ proceeding to the examination or search of”’ 
vessels of the sending state in order to enable the consul to be present 
(U. S.-Germany, 1871, Art. 12). Frequently visits for ordinary customs or 
sanitary inspection may be made without such notice (see treaties cited 
comment to Art. 11, (g), supra). The German government protested on the 
basis of the above cited article from the treaty of 1871 upon the libel of a 
German ship at Philadelphia without notification to the German consul. 
The United States Department of State took the view that this article 
required notification only for the examination or search of vessels and did 
not apply to service of a writ against the vessel. The German government 
was unable to concur in this view and thought the duty of notification, even 
if it did not extend “‘to all official proceedings of American local authorities 
on board German merchant vessels, at least applied to all such as affect the 
interests of the vessel or its service.” The Department of State, however, 
adhered to its original opinion, supported by two opinions of attorneys gen- 
eral. (Secretary of State Hay to Mr. Von Holleben, German Ambassador, 
March 1, 1901, Jan. 6, 1902; Count Von Quadt, German Chargé to Secre- 
tary of State Hay, November 8, 1901; Attorney General Griggs, to Secre- 
tary of State Hay, February 26, 1901; Attorney General Knox to Secretary 
of State Hay, December 28, 1901; U. S. For. Rel., 1901, pp. 161-165; 2 
Moore’s Dig. 310-312.) 

The paragraph under consideration does not require notification to the 
consul of all visits or examinations of vessels of the sending state, but it does 
require notice of the detention of such vessels by authority of the receiving 
state. Even if this duty is not included in treaty provisions of the type just 
discussed, it has been provided in some treaties (Scandinavian Convention 
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concerning the seaworthiness of vessels, 1926, Art. 3) and courts, especially 
those of England have often recognized a duty of general international law 
to notify the consul before entertaining proceedings against a foreign vessel. 
“‘T wish it to be understood,” said Dr. Lushington for the British Court of 
Admiralty, ‘‘that in all future cases of this kind, it must be held to be indis- 
pensable that notice of the intended proceedings should be given in the first 
instance to the representative of the foreign government. In so directing 
I do not mean to intimate that the court would feel imperatively bound to 
act in accordance with the views that might be entertained by such repre- 
sentative; but I consider it is expedient that such intimation should be given 
in order that, if any objection should be taken against the prosecution of 
the proceedings in this court, the court being informed of the grounds upon 
which such objection is taken, might be enabled to form its own judgment 
of the sufficiency of such objection, and adopt such a course as may be most 
conducive to the furtherance of justice in the cause.” (The Golubchick, 
1840, 1 W. Robinson, 143, 154. See also The Nina, 1867, 2 L. R. P. C. 38; 
in Bucker v. Klorkgeter, 1849, Fed. Cas. 2083 it is said that the rule in 
regard to notifying the consul is less rigorously observed in the United 
States than in England; and comment to Art. 11 (g).) 

Among other matters which the local authorities have sometimes been 
required to notify to consuls by the terms of treaties have been: the time 
and place at which the officers or members of the crew of a vessel of the send- 
ing state are to make any deposition or statement in court (U. S.-Germany, 
1871, Art. 12 and comment to Art. 11, par. (d), supra); the time and place 
at which a letter rogatory requested by the sending state is to be executed 
(Germany-Great Britain, 1928, Art. 9 (e)) or the inability of the local author- 
ity to execute such a letter or other legal document (France-Germany, 1927, 
Art. 2); the amount of relief given to a national of the sending state (Estonia- 
Latvia, 1924, Art. 2); the necessity of appointing a trustee or guardian for a 
national of the sending state (Italy-Czechoslovakia, 1924, Art. 18); the 
arrest of a national of the sending state in the consular district (Germany- 
U.S. 8S. R., 1925, Art. 11); the arrest of a consul (see Art. 20, infra); the death 
of a consul (Germany-Estonia, 1924, Art. 13, see also Art. 9, supra). Al- 
though the nearest other consul of the same sending state is sometimes to 
be notified in the last two cases, this convention provides in such cases for 
notification to the sending state. (Arts. 9,20.) French regulations require 
French consuls to take measures to obtain prompt notification from the local 
authorities of the arrival of a French vessel in a port of the district (French, 
Ordinance, 1833, concerning functions of consuls in relations with the com- 
mercial marine, Art. 8). 
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SECTION IV. DUTIES OF RECEIVING STATE WITH RESPECT TO 
THE CONSULAR OFFICE, PROPERTY AND PERSONNEL 


ARTICLE 15.—PROTECTION AND EXEMPTIONS OF CONSULS 
A receiving state shall accord to a consul within its territory: 
(a) Respect and protection adequate for the exercise of his consular func- 
tions ; 
(b) Subject to the condition of reciprocity, every exemption and immunity 


which it accords to any other consul of the same character and grade of 
service in the same place. 


COMMENT 


This and the succeeding articles (16 to 28) define the special legal position 
of consuls, apart from the right of such officers to perform certain functions 
(Arts. 11 to 13). This special legal position involves certain advantages 
capable of concrete statement (Arts. 16 to 25); but there are other advan- 
tages which become applicable in such a wide variety of circumstances 
that they can be stated only as broad standards or by allusion to general 
sources of law. It is the object of this article to state the latter type of 
advantages. 

International law, treaties, the necessities of the consular function and 
the position of other consuls at the place, have all been specified in treaties 
and national regulations as sources or as standards for determining the con- 
sul’s legal position. The treatment of general international law, sometimes 
on condition of reciprocity, has been accorded to consuls in certain treaties 
(Austria-Turkey, 1924, Art. 11; China-Finland, 1926, Art. 2; Czecho- 
slovakia-Turkey, 1924, Art. 3; Netherlands-Turkey, 1924, Art. 3; Persia- 
Sweden, 1928, Art. 1; Italy-Persia, 1928, Art. 1; Belgium-Persia, 1928, Art. 
1; Egypt-Persia, 1928, Art. 3), and has been stated as the basis of consular 
“rights,” ‘‘ prerogatives,” ‘‘privileges”’ or ‘‘immunities” in certain national 
regulations (Argentine, Reg. 1926, Arts. 62, 63; Cuba, Reg. 1926, Art. 67; 
Denmark, Inst. 1912, Art. 86; Ecuador, Decree, 1916, admission of foreign 
consuls, Art. 1; Netherlands, Reg. 1926, Chap. 1, Art. 8; Sweden, Inst. 
1912, Art. 22, par. 4; U. S. S. R., Reg. 1927, Art. 11; U. S., Reg. 1931, 
Arts. 72, 77). The regulations of some states, while recognizing treaties 
and local law and custom as a source of consular privileges and immunities, 
have made no mention of international law (Great Britain, Inst. 1921, 
Chap. 11, Art. 1; Monaco, Ordinance, 1878, Art. 2), and numerous treaties 
which accord to consuls most favored nation treatment make no allusion 
to international law. The treaty between Poland and U. 8. S. R. (1924, 
Art. 2) assures to consuls only “the rights and privileges conferred by the 
Present convention,’’ thus resembling the provision in the treaty between 
the United States and France (1788, Art. 2) which after enumerating certain 
exemptions adds “‘and in all other instances they shall be subject to the laws 
of the land as the natives are.”’ (See also U. S.-Colombia, 1824, Art. 28; 
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U. 8.-Netherlands, 1855, Art. 2; Stewart, Consular Privileges and Immuni- 
ties, pp. 189-190.) Some writers have asserted that consuls have no clear 
privileges under international law (1 Oppenheim, International Law, 3rd 
ed., 601); that certain countries, notably England have recognized this 
proposition in practice (see Schuyler, American Diplomacy, 1886, pp. 69- 
71; de Clerq et de Vallat, pp. 12 ff.; Koenig, Handbuch des Deutsche Con- 
sularwesen, 1902, p. 35); and that England has declined to conclude many 
treaties conferring consular privileges (1 Cobbett, Leading Cases on Inter- 
national Law 310 and Introductory comment to this convention, supra). 
An effort has been made to include the most generally recognized consular 
exemptions and immunities in this convention; hence reference to interna- 
tional law as a possible source of further immunities is unnecessary. Special 
treaties may of course confer additional immunities upon consuls of one 
party in the territory of the other and it is recognized that such treaties are 
unaffected by this convention. (Art. 33, infra.) The necessities of the 
consular function and the position of other consuls at the place, as standards 
for determining the consul’s legal position, are considered in paragraphs 
(a) and (b). 

(a) Treaties have occasionally provided that “‘high consideration” shall 
be paid to consuls by national and local officials (U. S.-Germany, 1923, Art. 
17) particularly on ceremonial occasions (Germany-Estonia, 1924, Art. 5; 
U. S.-Cuba, 1926, Art. 4). National regulations sometimes refer to the 
“consideration” or “respect”? due to consuls (Argentine, Reg. 1926, Art. 
63; Belgian Congo, Inst. relating to foreign consuls, Arts. 4, 12; Latvia, 
Reg. 1926, Art. 51; Venezuela, Decree 1883, Art. 5), and occasionally contain 
provisions relating to the precedence of consuls on ceremonial occasions 
(Haiti, Order, 1925, Art. 35). United States consular regulations provide 
the order of precedence of consuls among themselves and with reference to 
American army and navy officers, but state that consuls have no claim to 
foreign ceremonial under international law and no precedence except as 
above stated (1931, Secs. 76, 440-442). Specific advantages occasionally 
extended by national legislation, such as permission to wear the consular 
uniform (Tunis, Decree, 1906, Art. 2) or exemption from the restrictions im- 
posed on alien enemies (Great Britain, Alien’s Registration Amendment Act, 
1919, Art. 14), may indicate practical results of this respect and considera- 
tion due to consuls. Other consequences are diplomatic protests if a consul 
has been insulted (Vidal’s case, Secretary of State Fish to Mr. Maynard, 
minister to Turkey, October 8, 1875; Secretary of State Fish to Aristarchi 
Bey, September 18, 1876; Secretary of State Seward to Mr. Harvey, Novem- 
ber 29, 1861, 5 Moore’s Dig. 31, 40) or treated without consideration (Act- 
ing Secretary of State Adee to Mr. Ryan, Minister to Mexico, September 2, 
1889; Secretary of State Monroe to Mr. Harris, Chargé d’affaires at St. 
Petersburg, July 31, 1816, 5 Moore’s Dig. 34, 105). Even though consuls 
are subject to the local laws “‘the rigor of those laws should be tempered by 
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our respect for the sovereign as far as the case will admit. This moderate 
and respectful treatment toward foreign consuls it is my duty to recom- 
mend”’ (Secretary of State Jefferson to Mr. Newton, September 8, 1791, 5 
Moore’s Dig. 34; Fiore, Code, 1890, Arts. 524, 525; Stewart, Consular Privi- 
leges and Immunities, N. Y., 1926, pp. 176 ff.; Hyde, International Law, 
795-796. See also President Fillmore, Annual Message, December 2, 
1851, 5 Richardson, Messages, 118). 

The treaties and regulations do not ordinarily relate the respect and 
consideration which they provide for consuls to the exercise of consular func- 
tions, although doubtless the relation exists. Treaties and regulations have, 
however, sometimes provided that consuls shall enjoy ‘‘protection,” ‘‘as- 
sistance,” ‘‘support,’’ “cooperation,” “rights” or “ privileges” necessary for 
the exercise of their ‘‘functions” or ‘‘office.”’ (U. S.-Great Britain, 1794, 
Art. 16; U. S.-Sweden and Norway, 1816, Art. 5; 1827, Art. 13; U.S.-Turkey, 
1830, Art. 2; U. S.-Greece, 1837, Art. 12; U. S.-Netherlands 1839, Art. 2; 
Greece-Turkey, 1901, Art. 3; Cuba-Netherlands, 1913, Art. 3; Estonia- 
Latvia, 1921, Art. 3; Estonia-Lithuania, 1921, Art. 3; Latvia-Lithuania, 
1921, Art. 3; Latvia-Poland, 1924, Art. 2; Italy-Czechoslovakia, 1924, Art. 
1 (3, 9); Havana Convention, 1928, Art. 7; U.S. Reg. 1931, Art. 72; see also 
Bluntschli, code, 1868, Art. 268; Institute of International Law, 1896, Art. 3; 
Inter-American commission of Jurists, 1927, Art. 7; Stewart, Consular Privi- 
leges and Immunities, pp. 187-188.) ‘‘It is believed that the granting of the 
latter instrument (exequatur) without express restrictions, confers upon a 
consul all the rights and privileges necessary to the performance of the duties 
of the consular office” (U. S. Reg. 1931, Sec. 72). ‘‘The sovereign by the 
very act of receiving him tacitly engages to allow him all the liberty and 
safety necessary to the proper discharge of his functions, without which the 
admission of the consul would be nugatory and delusive”’ (Vattel, Droit des 
Gens, ii, Chap. 2, Sec. 34). A consul is entitled to personal immunities ‘‘ only 
such as to preserve his safety and independence in the discharge of his func- 
tions” (Arnold v. United Insurance Co., 1800, 1 Johnson’s Cases, N. Y. 363). 
“The official position of a consul commands some ill-defined amount of re- 
spect and protection and he must be conceded whatever privileges are 
necessary to enable him to fulfil the duties of his office, except such as would 
withdraw him from the civil and criminal jurisdiction of the courts,—it being 
understood to be implied in the consent given by the state to his appointment 
for the performance of certain duties that all reasonable facilities must be 
given for their fulfillment”’ (Hall, International Law, 8th ed., p. 375; see also 
1 Halleck, International Law, 4th ed. 402-405; 1 Cobbett, Leading Cases on 
International Law, 313). 

As these quotations suggest and as has been noted in the introductory com- 
ment to this convention, consular exemptions and immunities have generally 
been recognized because they are deemed essential to the exercise of consular 
functions. Certain rights not specifically mentioned elsewhere in this con- 
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vention but which may be necessary for the performance of functions in 
certain countries are: the right of residence (Germany-U. 8S. 8S. R., 1925, 
protocol, 6 (g)); the right to acquire land for the consulate (Great Britain- 
Afghanistan, 1921, schedule 2, (e)); the right to apply the law of the sending 
state with respect to the insurance of nationals of the sending state employed 
in the consulate (Germany-Austria, 1926, Art. 2); and the right to utilize 
the injunction or other legal process to prevent obstruction to the perform- 
ance of consular functions (1 Hyde, International Law, 796). 

The paragraph under consideration requires the receiving state to accord 
only ‘‘respect”’ and “‘protection”’ adequate to the exercise of consular func- 
tions. An effort has been made to deal specifically with exemptions and im- 
munities which may be necessary for such exercise in the following articles. 
Further exemptions and immunities as well as rights and privileges deemed 
necessary in special circumstances may be made the subject of special treaty 
provisions. 

Failure to extend special protection to consuls has occasionally been made 
the subject of diplomatic representations (Secretary of State Webster to 
Senor Calderon de la Barca, Spanish Minister, November 13, 1851, 5 Moore’s 
Dig. 40; Secretary of State Gresham to Mr. Hicks, Minister to Peru, April 6, 
1893, U.8. For. Rel. 1893, p. 510; 5 Moore’s Dig., 42; Secretary of State Hay 
to Mr. Loomis, Minister to Venezuela, June 7, 1900, U.S. For. Rel. 1900, p. 
944, 5 Moore’s Dig. 44; see also incidents arising from outrages against 
German consul at Mozambique; French consul in St. Domingo, 1900; 
American consul in Cuba; Peruvian consul in Bolivia, 1900; Bolivian consul 
in Peru, 1909; British Vice-consul in Guatemala, 1874; American vice-consul 
at Rouen, Revue Générale de droit international public, Vol. 4, p. 268; Vol. 
7, p. 274; Vol. 15, p. 454; Fauchille, Droit International, Vol. 1, Pt. 3, p. 127; 
Stewart, Consular Privileges and Immunities, pp. 177-179). On June 4, 
1914, on hearing of rumors that the American consul at Porfirio Diaz, 
Mexico, was to be assassinated Secretary of State Bryan sent the following 
request to the Secretary of War: “‘ While it is not desired to send a military 
force across the line except as a last resort, there would appear to be ample 
authority and precedent for doing so to prevent the killing of, or injury to, the 
consular representative of this nation whom the appropriate Mexican au- 
thorities are unable to protect. I therefore have the honor to request that 
you will at once issue the necessary instruction to the officers at Eagle Pass to 
keep closely in communication with the consul and to hold a force in readi- 
ness to go to his aid if the necessity arises’ (Stewart, op. cit., p. 184; see also 
dispatch of U. S. Warship to Ciudad Bolivar, Venezuela, to protect the 
American consul, Acting Secretary of State Adee to Mr. Scruggs, Minister to 
Venezuela, August 29, 1892, U. S. For. Rel., 1892, p. 618, 5 Moore’s Dig. 43). 
The United States has also on occasion taken vigorous measures to protect 
foreign consuls in its territory (see Secretary of State Olney to governors of 
Florida and Georgia, October 6, 1896, 5 Moore’s Dig. 43, upon information 
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from the Spanish Minister that an attack was meditated by Cubans upon the 
Spanish consul at Jacksonville, Florida). Arbitral decisions have also dealt 
with the subject of protection due toaconsul. ‘In executing the laws of the 
country, especially those concerning police and penal law, the government 
should realize that foreign governments are sensitive regarding the treatment 
accorded their representatives and therefore, the government of the consul’s 
residence should exercise greater vigilance in respect to their security and 
safety’ (Mexico (Francisco Miller) v. U. S., United States-Mexico, General 
Claims Commission, 1927, pp. 254, 257; see also, zbzd., 1930, pp. 123-128 and 
U. S. (Kellett) v. Siam, U. 8S. For. Rei., 1899, pp. 674-675; 5 Moore’s Dig. 
43-44). The treaty between Italy and Czechoslovakia (1924, Art. 1 (8)) 
provides that consuls, not nationals of the receiving state, may get identity 
cards from the minister for foreign affairs recommending them to protection 
by the local authorities. Certain states have enacted special penalties for 
offenses against foreign consuls (See Egypt, Penal Code, 1904, Arts. 148, 161; 
Monaco, Ordinance, 1910, Arts. 39, 40; Tunis, Decree, 1884, Art. 37). The 
United States Constitution gives the federal courts jurisdiction of cases af- 
fecting consuls, and prior to 1875, this jurisdiction was exclusive in the case 
of suits against consuls (Act of 1789, c. 20, Sees. 9, 11, 138; 1 U.S. Stat. 73, 76, 
78, 80; U. S. v. Ravara, 1793, 2 Dallas 297; Commonwealth v. Kosloff, 1816, 5 
Sergeant and Rawle, 545, 549). After the amendment of the Judicial Code 
in that year, it was generally held that state courts had concurrent jurisdic- 
tion, in civil cases at least, with the federal courts. (U.S. Revised Statutes, 
Sec. 711; Act. of 1875, c. 80, 18 U. S. Stat. 316, 318; In re Iasagi, 79 Fed. 
Rep. 751; Wilcox v. Luco, 1897, 118 California 639.) The exclusive jurisdic- 
tion of the federal courts was restored by the Act of 1911 (c. 231, Sec. 256, 
36 U. S. Stat. 1087, 1161; Puente, 77 U. of Pa. Law Rev. 447, 452), but the 
act has been construed to exclude jurisdiction of state courts only ‘‘in ordi- 
nary civil proceedings” and not in actions for divorce (Ohio ex rel. Popovici v. 
Agler, 1930, 280 U. S. 379; Dickinson, The Law of Nations, 1929, p. 593; 
Hudson, Cases on International Law, p. 882). It has been held that the 
exemption from suit in the state courts is a privilege of the sending state 
which the consul cannot waive without its consent (Davis v. Packard, 1833, 7 
Peters 276). This provision in regard to protection of the consul is supple- 
mented by the provision of Article 17 in regard to protection of the consular 
office. 

(b) Paragraph (b) is designed to assure precise equality on condition of 
reciprocity in regard to exemptions and immunities, among consuls of the 
Same character and grade of service in the same place. This principle of 
equality has been recognized as between the contracting parties in a very 
large number of bipartite treaties conferring most favored nation treatinent 
in regard to certain consular advantages. (Greece-Turkey, 1901, Art. 6; 
Netherlands-Cuba, 1913, Art. 13; China-Persia 1920, Art. 5; Austria- 
Germany, 1920, Art. 25; Great Britain-Afghanistan, 1921, Art. 5; Estonia- 
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Latvia, 1921, Art. 3; Estonia-Lithuania, 1921, Art. 3; Latvia-Lithuania, 
1921, Art. 3; Estonia-Finland, 1921, Art. 15; Germany-U. S., 1923, Art. 17; 
Germany-Estonia, 1924, Arts. 14, 26; Italy-Czechoslovakia, 1924, Art. 5 
(1); Latvia-Poland, 1924, Art. 20; Great Britain-Germany, 1924, Art. 27; 
Japan-Latvia, 1925, Art. 4; Belgium-Luxemburg, 1925, Art. 11; Belgium- 
Czechoslovakia, 1925, Art. 15; Austria-China, 1925, Art. 2; Norway- 
U.S. 8. R., 1925, Art. 1; France-Poland, 1925, Art. 29; Germany-Sweden, 
1926, Art. 22; Norway-Siam, 1926, Art. 17; Spain-Greece, 1926, Art. 8; 
Greece-Sweden, 1926, Art. 10; Greece-Great Britain, 1926, Art. 22; Finland- 
Sweden, 1927, Art. 14; Greece-Switzerland, 1927, Art. 12; Greece-Estonia, 
1927, Art. 19; Germany-France, 1927, Art. 46; Germany-Jugoslavia, 1927, 
Art. 29; Estonia-Czechoslovakia, 1927, Art. 22; Chile-Norway, 1927, Art. 
4; Greece-Norway, 1927, Art. 10; Finland-Czechoslovakia, 1927, Art. 14; 
Hungary-Czechoslovakia, 1927, Art. 29; Greece-Jugoslavia, 1927, Art. 27; 
Hungary-Sweden, 1928, Art. 13; Germany-Greece, 1928, Art. 26; Denmark- 
Greece, 1928, Art. 11; Colombia-Sweden, 1928, Art. 3; Austria-Denmark, 
1928, Art. 19; Estonia-U. 8. 8. R., 1929, Art. 9. See also Stewart, Consular 
Privileges and Immunities, p. 186.) National regulations have often in- 
structed consuls to claim the immunities (and sometimes other advantages) 
given to other consuls at the place by local custom or local law. (Argentine, 
Reg. 1926, Arts. 60, 62; Brazil, Reg. 1851, Arts. 23, 24; Cuba, Reg. 1926, 
Art. 67; Ecuador, Law, 1870, Art. 17; Great Britain, Inst. 1921, Chap. 11, 
Art. 1; Monaco, Ordinance, 1878, Art. 2; Netherlands, Reg. 1926, Chap. 1, 
Art. 8; San Marino Law, 1892, Art. 8; Sweden, Inst. 1928, Art. 22, par. 4; 
U.S., Reg. 1931, introduction, Secs. 72, 77.) 

The paragraph under consideration requires equality of treatment only 
among consuls ‘‘of the same character and grade of service.”’ Distinctions 
may be made between consuls of career and honorary consuls; between 
consuls who are and those who are not nationals of the sending state; between 
consuls who are and those who are not nationals of the receiving state; be- 
tween principal and subordinate consuls; or between other recognized classes 
of consuls. Most favored nation clauses in treaties usually apply only as to 
consuls of the “‘same rank,” “status,”’ “‘category” or ‘“‘grade”’ (Germany- 
Estonia, 1924, Arts. 14, 26; U. 8.-Germany, 1923, Art. 17; 2 Travers, Le droit 
penal int. 271, 290). The phrase ‘‘of the same character and grade of serv- 
ice’”’ isemployed, so as to prevent discriminations by the receiving state based 
on arbitrary classifications or titles having no reference to the actual service 
of the consul. 

The paragraph also requires equality of treatment only among consuls 
‘in the same place.” Distinctions may be made between consuls in a state’s 
colonies and in its homeland; or even among consuls with districts in different 
parts of its home territory. This might well be the case in federal states 
where different legislation exists in different parts of such territory. The 
consul is entitled to the exemptions and immunities accorded specifically in 
Articles 16 to 27 in all parts of the receiving state’s territory where he may 
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properly be in the performance of his functions or in travelling to or from 
his post; but under this paragraph, additional exemptions or immunities 
may be given to all the consuls in one place without extending them to con- 
suls in other parts of the state’s territory. As has been noted (Art. 11, pre- 
liminary paragraph) a consul is entitled to exercise his functions only within 
his district, but he is entitled to enjoy the exemptions and immunities ex- 
tended to him, unless expressly qualified (as in the paragraph under con- 
sideration) in other parts of the receiving state’s territory. Thus the recent 
American treaties assure to consuls of each of the parties most favored nation 
treatment in respect to rights, privileges, exemptions and immunities in the 
“territories” of the other, and define “‘ territories” as ‘‘comprising all areas of 
land, water, and air over which the parties respectively claim and exercise 
dominion as sovereign thereof except the Panama Canal Zone” (U. S.- 
Germany, 1923, Arts. 17, 29). States have often provided expressly for 
differences in the legal position of consuls, in home and colonial territory; 
thus the Netherlands makes typically different treaties with reference to 
its home territory and the Netherlands Colonies (see U. 8.-Netherlands, 
1855 (colonies) and U. S.-Netherlands, 1878 (homeland)). In cases where 
these Dutch colonial treaties were negotiated with a power which had colo- 
nies of its own at the time, the treaty applied in those colonies, otherwise 
they applied to the Dutch colonies alone (see Netherlands mutual treaties 
with France (1855) ; Great Britain (1856) ; Portugal (1856) ; Denmark (1856); 
Spain (1866) and treaties applying only to Dutch colonies with U. S. (1855); 
Belgium (1855) ; Sweden and Norway (1855); Prussia (1856) ; Turkey (1856) ; 
Switzerland (1863); Siam (1867); Italy (1875); Colombia (1881); Russia 
(1883); Haiti (1883); Dominican Republic (1891); Peru (1907); Japan 
(1908); China (1911); Panama (1912); Costa Rica (1912); Mexico (1913); 
Chili (1913); Cuba (1913); Guatemala (1914); Austria (1922); Finland 
(1925); Argentina (1925). Netherlands has made treaties applying mutu- 
ally to home territories only, with Spain (1871); Italy (1875); United States 
(1878); Portugal (1880); Serbia (1881). See Netherlands, Reg. 1926, annex 
4). The treaty between Great Britain and Afghanistan (1921, Art. 5) 
assures consuls of each, the same rights, or privileges ‘within the territorial 
limits within which they are permitted to reside or to exercise their func- 
tions,” as are given to consuls of any other government “‘in the countries in 
which the places of residence of such consuls are fixed.’’ Special regulations 
with respect to foreign consuls in the Congo Free State were provided in 1887 
and apparently these regulations, which differ from those applicable in 
Belgium, continued after the annexation of the Free State by Belgium. 
Many of the British dominions have laws relating to consular exemptions 
Which differ from each other and from those applicable in Great Britain. 

It is also permissible under this paragraph for the receiving state to dis- 
criminate among consuls of the same character and grade of service and at 
the same place, on the grounds of absence of reciprocity. A state need not 
extend exemptions to the consul of a state which does not extend that ex- 
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emption to consuls in its own territory. This condition is usually included 
in most favored nation clauses in regard to consuls, sometimes by simple 
insertion of the word “reciprocally” as in the treaty between Germany and 
the United States (1923, Art. 17): ‘‘Consular officers of each of the High 
contracting parties shall after entering upon their duties enjoy reciprocally 
in the territories of the other all the rights, privileges, exemptions and im- 
munities which are enjoyed by officers of the same grade of the most favored 
nation.” In some treaties as Germany-Austria, 1920 (Art. 25) a paragraph 
is added explaining the word reciprocity in this connection. ‘“‘It is agreed 
that, with reference to the above conditions of reciprocity, the consuls of each 
party in the territory of the other are not entitled to the said privileges, 
powers and immunities in a greater measure than it accords them to the 
consuls of the latterinitsterritory.” U.S.-Italy, 1878, Art. 17 was ‘‘assumed 
to contemplate reciprocity” (Santovincenzo v. Egan, 1931, 284 U. 8. 30). 

As exception to the general practice, it may be noted that the most 
favored nation clause in treaties with eastern countries providing for extra- 
territorial jurisdiction, has not been reciprocal; and the same is true of the 
most favored nation clause in the treaties ending the World War (See U. S.- 
China, 1858, Art. 30; Treaty of Versailles, 1919, Arts. 291-294; Treaty of St. 
Germain, 1919, Arts. 243-246; Treaty of Neuilly, 1919, Arts. 170-173; see 
also Fauchille, Droit International, Vol. 1, Pt. 3, p. 127). 

It is interesting to notice that although this condition of reciprocity is 
generally found in most favored nation clauses relating to consuls including 
those in treaties to which the United States is a party, yet in practice such 
most favored nation clauses have usually been applied in an unconditional 
sense. Even the United States, which until 1922 generally applied most 
favored nation clauses relating to commerce and navigation in a conditional 
sense, seems to have extended consular prerogatives on the basis of most 
favored nation clauses without considering whether the demanding state 
gave the same privileges to American consuls in its territory as did the state 
party to the treaty on the basis of which the privilege was demanded. (Jn 
re Wyman, 1906, 191 Mass. 276; Austro-Hungarian Consul v. Westphal, 1912, 
120 Minn. 122; In re D’Adamo’s Estate, 1914, 212 N. Y. 214; Speed, 1866, 11 
Opinions of the Attorney General 508; Secretary of State Bayard to Mr. 
Thompson, minister to Haiti, July 31, 1885, 2 Moore’s Dig. 300; Secretary of 
State Olney to Mr. Dupuy de Lome, Spanish minister, September 26, 1895, 
U.S. Foreign Relations, 1895, Vol. 2, p. 1209, 5 Moore’s Dig. 102; Assistant 
Secretary of State Day to the Governor of New Jersey, January 31, 1898, 4 
Moore’s Dig. 88.) Hyde explains this unconditional interpretation of such 
most favored nation clauses as follows: ‘‘The advantages to be derived from 
according uniformity of treatment to foreign consular officers, and the 
essential difficulty in dealing with privileges yielded them on the same basis 
as reciprocal commercial concessions, warrant such a construction. The 
courts appear to have acted on such a theory without deeming it necessary t0 
seek or make rigid scrutiny of evidence indicative of the design of the con- 
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tracting parties.’ (2 Hyde, International Law 77.) Nevertheless, the 
Department of State on at least one occasion declined to extend consular 
jurisdiction over disputes between masters and crews of vessels by virtue of a 
most favored nation clause: ‘‘Seeing that the right now under consideration, 
where it can be claimed under a treaty wherein it is expressly conferred is, 
in every such instance, given in exchange for the very same right conferred 
in terms equally express upon the consuls of the United States, it cannot be 
expected that it will be considered as established by the operation of a gen- 
eral provision which, if it were allowed so to operate, would destroy all 
reciprocity in this regard, leaving the United States without that equivalent 
in favor of their consuls, which is the consideration received by them for the 
grant of this right wherever expressly granted.” (Secretary of State 
Buchanan to the Chevalier Hiilsemann, Austrian Chargé d’affaires, May 18, 
1846 5 Moore’s Dig. 261, 2 ibid., 300.) Stewart states that the U. 8. De- 
partment of State has applied the clause in a conditional sense with reference 
to fiscal concessions (p. 187), but the recent American consular treaties 
provide specifically for most favored treatment with respect to customs ex- 
emptions (U. 8.-Latvia, 1928, Art. 27). The Department of State now 
approves an unconditional interpretation of such clauses (1 Hyde, Int. Law 
820). 

This paragraph assures equality of treatment only in regard to the ‘‘exemp- 
tions and immunities” of consuls. These words are intended to exclude 
consular functions. Thus states are free to confer special functions upon 
consuls by bipartite treaties, without incurring any obligation to confer 
those functions also upon consuls of other states at the same place. It is 
believed that special geographic, commercial or other relations between 
states may frequently make it desirable to confer special functions upon 
particular consuls which it would be unreasonable to confer upon all. The 
Turkish consul in France was denied intervention in succession under a 
most favored nation clause (France-Turkey, 1802, Art. 9) which referred 
only to “privileges and immunities” (Mairash ec. Mairash Aix, September 7, 
1903, D, 1905. 2, 73, S., 1906, 2, 257; 2 Travers, Le droit penal int. 272). 

Consular treaties have in fact extended the most favored nation clause to a 
wider range of consular advantages, and in practice consular functions, such 
for instance as administration of estates of deceased nationals, have usually 
been extended to consuls benefiting by the most favored nation clause. 
(See cases and correspondence cited in reference to the unconditional ap- 
plication of the most favored nation clause in regard to consuls, and treaty 
Germany-Estonia (1924) which provides most favored nation treatment in 
regard to ‘‘ privileges and immunities’’ in Art. 14 andin regard to ‘‘functions” 
in Art. 26.) The consular advantages most commonly recited in such inost 
favored nation clauses have been “rights, privileges, exemptions, and 
immunities” (U. S.-Germany, 1923, Art. 17); but the words “powers” 
(Austria-Germany, 1920, Art. 25); “prerogatives” (Estonia-Latvia, 1921, 
Art. 3); “honors” (Italy-Czechoslovakia, 1924, Art. 5 (1)); “functions” 
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(Germany-Estonia, 1924, Art. 26); ‘“‘general legal status” (Norway- 
U.S. 8S. R., 1925, Art. 1); “competence” (Greece-J ugoslavia, 1927, Art. 27) 
have also been used. One of the most extensive provisions is that in the 
convention between Greece and Turkey determined by an arbitration of the 
diplomatic representatives of the powers at Constantinople in 1901 (Art. 6): 
‘“‘Consuls-general, consuls and vice consuls of each of the contracting parties 
will enjoy reciprocally, in the territories of the other party—as concerns their 
persons, their functions, and their dwellings—the same honors and respect, 
privileges and immunities, rights and protection, which are accorded to the 
consular functionaries of the same rank of the most favored nation, but it is 
understood, within the limits of the present convention.” Consular regula- 
tions have usually instructed consuls to claim the “immunities” granted to 
other consuls at the place, but ‘“‘exemptions,” “‘ prerogatives,” “‘privileges”’ 
and “‘rights” have also been referred to. All words have been avoided in 
the paragraph under consideration which might be held to include functions. 


ARTICLE 16.—CONSULAR ARCHIVES 


A receiving state shall prevent the violation of consular archives by its 
agents of any character and it shall not require a consul to produce in court 
or elsewhere a document from such archives, or to testify as to their contents. 
The consul decides, subject to diplomatic recourse by the receiving state, 
whether a document is part of the archives. 


COMMENT 


The inviolability of archives is the most universally recognized of all 
consular immunities. It has frequently been referred to as resting upon 
general principles of international law. For example, the Danish Consular 
Instructions provide, ‘‘It being a rule of international law that consular 
archives are inviolable and that they must not be under any circumstances 
searched through or seized by the local authorities, it is of importance to keep 
them separate from and never to mix them with, other papers’”’ (1912, par. 
79). The assertion has frequently been made that Great Britain alone does 
not recognize this immunity. It appears that in 1858 the archives of an 
American Consul at Manchester, England, were seized as security for the 
payment of a private debt of the consul. Hall has alleged that the incident 
is apocryphal, although Stewart’s investigations in the U. 8S. Department of 
State Archives support the original report of the incident given by Lawrence. 
(Lawrence, Second Edition of Wheaton, p. 427, note 143; Hall, International 
Law, 8th ed., Sec. 105; Stewart, Consular Privileges and Immunities, pp. 40, 
46.) In any case this incident appears to stand alone, while a note of the 
United States Department of State to the American consul at Bombay on 
October 21, 1919 indicates that ‘‘the Bombay authorities, in their letter to 
you of April fourth expressly recognize the inviolability of the archives and 
property of the consulate.”’ 
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National regulations often provide for the “‘inviolability of archives’’ 
and their ‘‘exemption from seizure or examination” (U. S. Reg. 1931, Sec. 
73; see also Austria, Decree, 1928, par. 32; Belgian Congo, Inst. relating to 
foreign consuls, Art. 3; Bolivia, Reg. 1886, Arts. 21 (2), 98; Brazil, Reg. 1851, 
Art. 19; Ecuador, Law, 1870, Art. 17; Haiti, Order, 1917, Art. 27; Japan, 
Order relating to Judiciary Police, 1923, Art. 131; U.S. S. R., Reg. relating 
to foreign consuls, Art. 11 (e).) Similar provisions have often been included 
in treaties (France-Italy, 1862, Art. 5; 1888, Art. 3; Germany-Nicaragua, 
1896, Art. 23; Greece-Turkey, 1901, Art. 10; Denmark-Paraguay, 1903, Art. 
14; Greece-Spain, 1903, Art. 12; Belgium-Denmark, 1909, Art. 6; Cuba- 
Netherlands, 1913, Art. 5; Estonia-Latvia, 1921, Art. 8; Estonia-Lithuania, 
1921, Art. 8; Latvia-Lithuania, 1921, Art. 8; U. S.-Germany, 1923, Art. 20; 
Latvia-Poland, 1924, Art. 7; Estonia-Germany, 1924, Art. 6; Poland- 
U.S.S. R., 1924, Art. 10; France-Poland, 1925, Art. 6; U. S.-Estonia, 1925, 
Art. 19; U. S.-Hungary, 1925, Art. 17; Greece-Spain, 1926, Art. 9; U. S.- 
Cuba, 1926, Art. 7; U. S.-Salvador, 1926, Art. 18; U. S.-Honduras, 1927, 
Art. 19; U. 8.-Latvia, 1928, Art. 20; U. S.-Austria, 1928, Art. 16; Caracas 
Convention, 1911, Art. 3 (1); Havana Convention, 1928, Art. 18; see also 
Field, Code, 1876, Art. 183; Institute of International Law Code, 1896, 
Art. 10; American Institute, Code 1925, Art. 8; Guerrero Draft, 1927, Art. 2). 

Actual violation of archives has usually led to prompt protest by the send- 
ing state and amends by the receiving state. The United States apologized 
for the seizure of the archives of the Dutch consulate in New Orleans by 
General Butler in 1862, which it characterized as ‘‘a violation of the iaw of 
nations” (Secretary of State Seward to Mr. Van Limburg, Dutch Minster, 
June 5, 1862, U. S. Diplomatic Correspondence, 1862, p. 626; 5 Moore’s Dig. 
41). Italy admitted the inviolability of archives and removed the local 
official who had ordered invasion of the archives of the French consulate in 
Florence in 1887, after France and the consular corps in Florence had made 
serious protests (15 Journal de Droit International Privé 53-57; 1 Stowell 
and Munro, International Cases 34-38; treaty between France and Italy, 
1888, 79 British and Foreign State Papers 163). After the local authorities 
at Piura, Peru, had, in executing a judicial process against the furniture 
of the consular agent of the United States at that place, broken open the 
desk in his office, scattered the archives about the room, and carried away 
several parcels of official papers, some of which were afterwards returned by 
unknown persons, the United States asked for disavowal of the acts of the 
local authorities, for their reprimand, and for a guarantee that such an 
incident should not recur (Secretary of State Sherman to Mr. Neill, 5 
Moore’s Dig. 52). 

The text under consideration uses the phrase “‘shall prevent the violation”’ 
of archives, because it is believed to be more precise than the word “‘inviolabil- 
ity” usually found in the regulations and treaties. The duty of the receiv- 
Ing state is not fulfilled merely by the passage of a law forbidding its agents to 
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violate archives. It must see that such laws are observed in practice so as 
actually to prevent violations. The duty, relating as it does to agents of the 
state, is an absolute one and is not fulfilled merely by the exercise of ‘‘due 
diligence.’ Any failure to prevent the invasion renders the receiving 
state liable. 

The duty relates to the state’s ‘“‘agents of any character”: thus agents of 
the states of a federal union, of municipalities, of colonies, or of other govern- 
mental circumscriptions would be included. 

The immunity of the consul from production of archives in court or from 
testifying as to their contents is perhaps implied by the ‘‘inviolability”’ of 
archives frequently mentioned in national regulations and treaties. It may 
also be implied from the exemption of the consul from local jurisdiction with 
respect to acts in the performance of consular functions (Art. 21, infra). 
This immunity has, however, been referred to specifically in some national 
regulations and treaties. British Consular instructions (1921, Chap. 11, 
Art. 4) provide: ‘‘ They [consuls] cannot be compelled to disclose correspond- 
ence which has passed between themselves and any department of His 
Majesty’s Government, Dominion and Colonial Governments, and British 
Diplomatic and Consular Representatives. All such correspondence must 
be regarded as privileged and Consular officers should refuse to disclose it 
pending the receipt of a reply to a reference home.”’ The recent American 
consular treaties provide ‘‘no consular officer shall be required to produce 
official archives in court or testify as to their contents” (U. S.-Germany, 
1923, Art. 20; see also Latvia-Poland, 1924, Art. 7; Havana Convention, 
1928, Art. 18; Bluntschli, Code, 1868, Arts. 250 bis, 268; Institute of Inter- 
national Law, 1896, Art. 12; American Institute, 1925, Art. 8). This im- 
munity has been recognized in the courts (In re Dillon, 1854, Fed. Cas. 3914, 
holding that a consul cannot be compelled to produce official papers in court 
under subpoena duces tecum; Kessler v. Best, 1903, 121 Fed. Rep. 439; Tara- 
both v. Consul General of Italy, Supreme Court of Argentina, 9 Fallos 7, 2a 
serie, holding that a consul cannot be sued by a national of the sending state 
to recover a document said to have been deposited with the consul). 

The immunities relating to archives provided in the first sentence of the 
article under consideration make it legally impossible for the receiving state 
to get access to documents, which the consul insists are part of the archives; 
hence the receiving state is obliged to accept the consul’s decision in this 
regard subject to diplomatic recourse. As the controversies in regard to 
the immunities of archives are likely to arise on the question of whether a 
particular document is to be regarded as of archival character, it seems well 
to be specific on the matter. In the controversy between France and Italy 
in regard to invasion of the French consulate at Florence, the issue arose 
over a difference of opinion between the French consul and the Florentine 
Pretor as to whether certain papers deposited in the consular archives were 
properly to be considered archives. The treaty between Latvia and Poland 
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(1924, Art. 7) provides: ‘‘If a consul or consular agent who is called upon by 
the local judicial or administrative authorities to hand over documents in his 
possession or to produce them refuses to do so, the judicial or administrative 
authorities shall nevertheless refrain from employing any measure of coercion 
against the said consular official, and shall leave all difficulties of this nature 
to be settled through the diplomatic channel.” 

This provision should be read in relation to Article 30 which requires the 
consul to keep consular archives separate from other archives, and also in 
relation to Article 29 which requires the consul to observe scrupulously the 
law of the receiving state in so far as not inconsistent with the immunities 
to which he is entitled. The latter makes it clear that the consul should 
not claim immunity for any document not properly of archival character. 
The treaty between France and Italy (1888, Art. 1), which was negotiated 
after the incident at Florence to clarify Article 5 of the consular convention 
of 1862 between the two states, provided that ‘‘ The words consular archives 
apply exclusively to the totality of documents of the chancellery and others 
relating directly to the service as well as to the place specifically designated 
as a deposit of these documents.” United States consular regulations 
(1931, Sec. 607) provide: ‘‘ The originals of all instructions, letters and tele- 
grams addressed to a consular officer and copies of all despatches, letters, and 
telegrams written by him in his official capacity including all official reports, 
accounts and returns, also all the record books described in this article, and 
all books presented to the consulate or sent to it by the Department of State 
are to be considered as official documents. They must be deposited among 
the consular archives, after being duly entered upon the inventory of United 
States government property of the consulate and must be transferred by the 
officer in charge, together with all other property in his care belonging to the 
United States, to his successor in office.” (See also, Belgian Congo, Inst. 
relating to Foreign Consuls, Art. 3; Belgium, decree, 1920, Art. 77; and see 
Stewart, Consular Privileges and Immunities, p. 35.) The United States 
Department of State has held that testimony of an American citizen under 
arrest in Cuba and taken by the United States consul for the use of the 
government of the United States is privileged and need not be given to the 
Spanish authorities (Assistant Secretary of State Rockhill to Mr. Lee, 
Consul General at Havana, October 26, 1896, 5 Moore’s Dig. 100). 

It will be observed that archives as used in this convention refers ex- 
clusively to documents. The word is frequently used to refer to the place 
where documents are deposited. Under this convention immunities exist 
for such place only if it is the “consular office” (see Art. 17, infra). Some 
conventions have extended immunities to ‘‘documents or other objects 
found in a consular office” (Havana Convention, 1928, Art. 18). It is be- 
lieved that this phraseology might lead to abuses, for it suggests that objects 
not of archival character may be withdrawn from local authority by placing 
them in a consular office. The article under consideration gives immunities 
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only in respect to archives and it is to be noted that Article 32 forbids any 
abuse of the immunities in respect to the consular office. 

It is clear that documents of an official character need not actually be in 
the place where consular archives are ordinarily kept to be privileged. 
Article 13 requires the receiving state to permit consular communications 
with certain officials of his state and treaties have sometimes provided that 
such communications shall not be censored. (See Italy-Czechoslovakia, 
1924; Art. 9 and comment to Art. 13, supra.) While the duty of the re- 
ceiving state to prevent the violation of consular archives refers only to the 
archives collectively in their normal place and thus would not be violated if a 
document in transit were seized, yet such interference would violate the 
consul’s right of communication provided in Article 13. It would also 
appear that official documents in transit have an archival character and so 
the consul’s exemption from production of or testifying in regard to ‘‘docu- 
ments from such archives” would apply to them (see also comment on Art. 
22, infra). 

Archives do not lose their inviolability through discontinuance of the 
consulate temporarily or permanently. National regulations sometimes 
provide for the deposit of the archives with the consul of a friendly nation or 
an honorable person at the place in such acontingency. (Bolivia, Reg. 1886, 
Art. 19; Costa Rica, Law, 1925, Art. 96.) Archives disposed of in that way, 
or even deposited in a public warehouse, continue to be consular archives and 
the receiving state continues bound to prevent their violation by its agents. 

In 1889 the United States requested the assistance of the Mexican govern- 
ment in withdrawing the certificate of a consular agent who had refused to 
surrender the office when suspended by the American consul and also in 
recovering the archives and other United States property. (Secretary of 
State Blaine to Mr. Whitehouse, chargé d’affaires, November 13, 1889, 5 
Moore’s Dig. 50.) This article does not impose such a duty of assistance 
upon the receiving state, but its duty to prevent its officers from violating 
such archives exists and some assistance to the consul to recover the archives 
might be due under the provision of article 15 (a). 


ARTICLE 17.—CONSULAR OFFICE 


A receiving state shall prevent the invasion of a consular office by its agents 
of any character, provided such office is used solely for consular purposes; and 
shall furnish special protection to such office and the property used in con- 
nection therewith when necessary to defend them from attacks directed 
against them because of their official character. 


COMMENT 


The immunity in respect to the office here provided is not universally 
recognized, although it has frequently been provided in treaties where it is 
often associated with the immunity in respect to archives (U. 8.-France, 1853, 
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Art. 3; U. S.-Italy, 1868, Art. 6; U. S.-Belgium, 1868, Art. 6; U. S.-Salvador, 
1870, Art. 35; U. S.-Germany, 1871, Art. 5; Greece-Turkey, 1901, Art. 10; 
Belgium-Denmark, 1909, Art. 6; U. S.-Germany, 1923, Art. 20; Germany- 
Estonia, 1924, Art. 6; Latvia-Poland, 1924, Art. 7; Poland-U. 8. S. R., 1924, 
Art. 10; U. S.-Estonia, 1925, Art. 19; U. S.-Hungary, 1925, Art. 17; U. S.- 
Cuba, 1926, Art. 7; U. S.-Salvador, 1926, Art. 18; U. S.-Honduras, 1927, 
Art. 19; U. S.-Latvia, 1928, Art. 20; U. S.-Austria, 1928, Art. 16; Havana 
Convention, 1928, Art. 18; see also Field, Code, 1876, Art. 184; Institute of 
International Law, 1896, Art. 9; American Institute, 1925, Art. 8; Inter- 
American Commission of Jurists, 1927, Art. 20). National regulations have 
sometimes recognized this immunity (Belgian Congo, Inst. relations with 
foreign consuls, Art. 3; Haiti, Law, 1912, Art. 27; Honduras, Law, 1906, 
Art. 36; Japan, Order, 1923, Art. 131; U. S., Reg. 1931, Sec. 77) although 
sometimes they have expressly denied it (Estonia, Inst. Police Administra- 
tion, 1922, Stewart, Consular Privileges and Immunities, p. 85) as have 
some treaties (Cuba-Netherlands, 1913, Art. 3; see also Secretary of State 
Evarts to Mr. Foster, Minister to Mexico, February 20, 1880, 5 Moore’s 
Dig. 35; 1 Hyde, International Law 798). 

States have, on occasion, protested against invasion of consular offices by 
local authorities, although usually violation of the archives or some other 
abuse has also been involved (see Myer’s Case, U. 8.-Salvador, 1890, and 
Buck’s case, U. 8.-Peru, 1888, 5 Moore’s Dig. 50-51). 

Apart from this practice, immunity from local process in respect to the 
office may be essential to the performance of consular functions under 
certain conditions, and it furnishes additional assurance of the immunity in 
respect to the archives which would normally be kept within it. 

The immunity has sometimes been recognized with qualifications. Thus 
Japanese regulations (Order 1923, Art. 131) forbid ‘“‘search or other official 
steps either at the place of business or the residences”’ of consuls without 
express instructions from the public procurator, except ‘‘where prompt 
action is necessitated.’”’ The treaty between Germany and Estonia (1924, 
Art. 6 (2)) forbids the execution of legal warrants in the office or chancellery 
without consent of the consul, except in case of offenses punishable by more 
than one year’s imprisonment. No such qualification is included in the 
article under consideration, but it is believed that under general principles of 
international law the local authorities would be justified in over-riding the 
immunity to prevent an immediate danger to the locality as by fire, epidemic, 
insect pest or conspiracy, under the theory of ‘instant and overwhelming 
hecessity’’ recognized by Secretary of State Webster in the Caroline Case 
(2 Moore’s Dig. 412; 6 Webster’s Works 301). Probably, conditions which 
would justify defensive measures in time of peace across a national frontier 
would justify such measures in a foreign consular office. (See discussion in 
regard to Chinese search of the Soviet consulate at Harbin, May 27, 1929, 
on the ground that it was a center of propaganda, C. Walter Young, The 
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International Relations of Manchuria, 1929, pp. xix-xx. As to the surround- 
ing of Soviet Consulate General in Shanghai, April 1927, see Yoshitomi, 
35 Rev. gén. de droit int. pub., 1928, 191.) 

Treaties have usually employed the term “inviolable” to express the 
immunity in respect to the office, but for reasons stated in the comment to 
Article 16, the phrase ‘‘shall prevent the invasion”’ is preferred. The phrase 
“agents of any character” is also explained in that comment. Treaties 
which provide the immunity in respect to the office, usually provide in the 
same article that the office shall not be used for purpose of asylum. This and 
other abuses of the immunity are guarded against in Article 32. 

Treaties and regulations recognizing this immunity sometimes require 
that the consular office be in a separate room (Honduras, Law, 1906, Art. 35; 
U.S., Reg. 1931, Sec. 67), or refuse the immunity to the offices of consuls not 
of career and consular agents who would presumably be engaged in business 
other than official in the office (Belgian Congo, Inst. Art. 3; Germany- 
Estonia, 1924, Art. 6). The text under consideration incorporates such 
limitations by the provision that the office be ‘‘used solely for consular 
purposes.”” Thus an office used also for commercial purposes would not 
enjoy the immunity. Under Article 32 (b) a consul may not take advantage 
of the inviolability of the office ‘‘for any purpose not connected with the 
exercise of his consular functions.’”’ Proof of such an abuse would resuit in 
the automatic termination of the immunity under this provision. 

According to Art. 1 (e) the consular office is ‘“‘the room or rooms which 
the consul occupies in the exercise of consular functions.”’ It would ordi- 
narily be indicated by the coat of arms and the flag of the sending state (see 
Art. 18). Some consular regulations suggest that each state may have only 
one consular office in a port (Belgium, Decree, 1920, Art. 64; U.S. Reg. 1931, 
Sees. 61, 70). While no such limitation is here imposed, the provision in 
Article 31, requiring notification of the location of the office and any change 
in such location assures the local authorities of an opportunity to object in 
case a state multiplied the consular offices for which it claimed immunity. 

Treaties have sometimes provided immunity not only in respect to the 
‘consular office” or the “‘chancellery”’ but also in respect to the ‘‘ consulate” 
or the ‘‘official premises,’’ which may include offices not used strictly for 
consular business and dwelling quarters. Sometimes the treaties and regu- 
lations expressly grant immunity in respect to the consular dwelling (U. 5.- 
France, 1853, Art. 3 and in relation thereto, Lonsdale Shop v. Bibily, 1923, 
213 New York Supp. 170; Tailored Woman, Inc. v. Bibily, 1925, 212 New 
York Supp. 104; Tourgées case, U. S. For. Rel. 1900, pp. 429ff., 5 Moore’s 
Dig. 53; U. S.-Italy, 1868, Art. 6; U. S.-Belgium, 1868, Art. 6; U. S.-Salvador, 
1870, Art. 35; U. S.-Germany, 1871, Art. 5; see also Institute of Int. Law 
Code, 1896, Art. 9; Japan, Order relating to duties of the Judiciary Police, 
1923, Art. 131; U. 8S. Reg. 1931, Sec. 77). Such provisions, however, are not 
common in recent treaties. Italy denounced her consular treaty of 1865 
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with the United States partly on the ground that this provision which tended 
to assimilate consular with diplomatic dwellings was ‘“‘in little harmony with 
the modern principles of international law,” and the new treaty negotiated 
in 1878 provided only for the immunity of the consular office (U. 8. Foreign 
Relations, 1878, pp. 462-463). The Caracas convention of 1911 expressly 
states that the domicile of consuls is not inviolate (Art. 3,Sec. 1). The 
United States has taken the position that no such immunity exists in the 
absence of express treaty, although the respect due a consul suggests a cer- 
tain consideration by the local authorities for a consular dwelling. (Secre- 
tary of State Hay to Mr. Powell, minister to Haiti, November 27, 1899, 
5 Moore’s Dig. 55-57. See also Brazil, Reg. 1851, Art. 21 and Stewart, 
Consular Privileges and Immunities, pp. 82-87.) 

The requirement for special protection of the consular office has seldom 
been provided in treaties or consular regulations, but it is in accord with prac- 
tice. Thus, after a mob attack on the Spanish consulate in New Orleans 
in 1851 Secretary of State Webster sharply distinguished the liability of the 
United States for injuries to the Spanish consulate from its liability for 
injuries to Spanish nationals and offered compensation for the former with- 
out question (Secretary of State Webster to Mr. Calderon de la Barca, 
Spanish minister, November 13, 1851, 6 Webster’s Works 509-511; 6 Moore’s 
Dig. 813; Annual message of President Fillmore December 2, 1851, 5 Rich- 
ardson’s Messages, 118). So, also, after attacks on the American consulate 
at Malaga on April 15th, 1898, the United States asked the Spanish govern- 
ment to protect all United States consulates and consular offices throughout 
Spain and the Spanish government in an official note expressed its regret for 
the excesses of the mob and stated that instructions had been given for the 
protection of the persons and the property of United States consular rep- 
resentatives (U. S. For. Rel., 1898, 1079-1085, 5 Moore’s Dig. 53). See 
also Weems Case (United States-Guatemala, 1849) in which the United 
States maintained: “that a government was bound to afford ample pro- 
tection to the official representatives of other governments within its limits, 
was at the very foundation of international intercourse and was universally 
acquiesced in’”’; Myers Case (United States-Salvador, 1890, 5 Moore’s‘Dig. 
51); and Cienfuegos Case (United States-Cuba, 1904, 5 Moore’s Dig. 57). 
Stewart, Consular Privileges and Immunities (p. 84), states ‘‘The files of the 
Department of State and the pages of Foreign Relations contain numerous 
instances where mobs in Latin-American states have outraged American 
consulates; such actions have been uniformly followed by apologies, efforts 
to apprehend the offenders and steps to repair the damage done.”’ 

In these cases the mob attacks were directed against the consulate “be- 
cause of its official character.’’ On the other hand, the United States de- 
manded no special indemnity in the Santos Case (Brazil 1887) where a mob 
had thrown stones at the consulate breaking some of the windows and in- 
juring the consular coat of arms, on discovering that the stoning was not 
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directed at the consul’s office but at the quarters of a merchant on the floor 
below it in the same house (For. Rel., 1887, p. 53; 5 Moore’s Dig. 50. See 
also Chilean Incident, 1880, and Mollendo Incident, United States-Peru 
1888, where the receiving state had seized consular buildings under a mis- 
apprehension. I[bid., 49-50). The cases indicate that ‘special protection” 
has been considered essential only when attacks were directed against the 
consulate because of its official character. Protection of consulates against 
assaults with a different motive should be provided by the receiving state 
according to the same standard which international law requires it to provide 
for the protection of all foreign property within its territory. This provision 
in regard to special protection for the consular office supplements the pro- 
vision in Article 15 in regard to adequate protection for the consul. 


ARTICLE 18.—COAT OF ARMS AND FLAG 


A receiving state shall permit a consul to designate the consular office by 
giving conspicuous display to the coat of arms of his state, with an appro- 
priate inscription; and to display the flag of his state over the consular office 
and over any vessel or vehicle employed in the exercise of consular func- 
tions, unless he is notified by the appropriate authorities of the receiving 
state of special circumstances rendering such display of the flag inexpedient. 


COMMENT 


The privileges of displaying the coat of arms and the flag are very com- 
monly given to consuls by treaty, and that respecting the coat of arms 
probably exists under general international law. These privileges have 
been justified as necessary to designate the consulate and thus to assure the 
immunities of office and archives, as necessary to assure the respect and 
protection due to consuls, and as necessary to enable the consul to observe 
the holidays of his own state and those of the receiving state. The regula- 
tions governing the display of the flag and the treaty provisions usually 
suggest the reason last mentioned, by limiting such display to “festivals” and 
“solemn occasions.”’ There is, however, an increasing tendency to consider 
the main purpose of these symbols the designation of the consulate in order 
that persons who have business there may readily find it, and in order that 
the local officials may more easily accord to it the immunities and protection 
to which it is entitled (see U. S.-France, 1788, Art. 2; U. S.-Colombia, 1850, 
Art. 5; U. S.-Salvador, 1870, Art. 35; U. S.-Germany, 1923, Art. 20 and 
subsequent consular treaties to which the United States is a party, referring 
to the arms and inscription as ‘‘designating the official office’’; Italy- 
Czechoslovakia, 1924, Art. 2 (4) providing that these external signs ‘shall 
mainly serve to indicate the consular office to nationals of the country it 
represents”; see also Argentine, Reg. 1926, Art. 403; Brazil, Reg. 1920, 
Art. 18 (33); U. 8. Secretary of State to Mexican Ambassador, June 21, 1912 
asserting that the flag may be displayed at any time to designate the office, 
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For. Rel. 1912, p. 902). This provision should be read in connection with 
Article 32 (c) which forbids the use of the coat of arms or flag to protect 
fugitives from justice. The article under consideration is drafted so as to 
emphasize the purpose of designating the office. 

The right to display the coat of arms with an inscription and to fly the 
flag over the office, usually on festivals and solemn occasions, is provided in 
numerous treaties (U. S8.-Netherlands, 1878, Art. 5; Greece-Turkey, 1901, 
Art. 8; Denmark-Paraguay, 1903, Art. 15; Belgium-Denmark, 1909, Art. 5; 
Estonia-Latvia, 1921, Art. 5; Estonia-Lithuania, 1921, Art. 5; Latvia- 
Lithuania, 1921, Art. 5; U. S.-Germany, 1923, Art. 20; Germany-Estonia, 
1924, Art. 5; Italy-Czechoslovakia, 1924, Art. 2; Poland-U. S. S. R., 1924, 
Art. 9; Latvia-Poland, 1924, Art. 4; France-Poland, 1925, Art. 5; U. 8.- 
Estonia, 1925, Art. 19; U. S.-Hungary, 1925, Art. 17; U. 8S. Cuba, 1926, 
Art. 7; U. S.-Salvador, 1926, Art. 18; U. S.-Honduras, 1927, Art. 19; U. S.- 
Latvia, 1928, Art. 20; U. S.-Austria, 1928, Art. 16; see also Bluntschli, Code, 
1868, Arts. 250 bis, 272; Fiore, Code, 1890, Art. 527; Institute of 
International Law, 1896, Art. 14), although some treaties permit the coat 
of arms and inscription and make no mention of the flag (U. S.-Netherlands, 
1855, Art. 4; Cuba-Netherlands, 1913, Art. 4 and other treaties relating to 
consuls in the Dutch colonies; see also American Institute, 1925, Art. 10). 
Fiore’s Code (1890, Art. 529) provides that consular agents are entitled to 
display the coat of arms though not the flag. The Caracas convention (1911, 
Art. 3 (1)) provides for inviolability of the arms and flag but confers no right 
to display them, and the Havana convention (1928) does not refer to the 
subject. 

National regulations often provide for the display of the coat of arms and 
for the display of the flag in conformity with local law and custom on national 
holidays of the sending and sometimes also of the receiving state, and on 
ceremonial occasions (Argentine, Reg. 1926, Arts. 399, 401; Belgian Congo, 
Inst. relations with foreign consuls, Art. 3; Bolivia, Reg. 1886, Art. 21 (12); 
Brazil, Reg. 1920, Art. 18 (33); Costa Rica, Law, 1925, Art. 12; Denmark, 
Inst. 1912, Art. 80; Great Britain, Inst. 1921, Chap. 4; Hungary, Inst. 1922; 
Italy, Reg. 1866, Art. 325; Latvia, Reg. 1925, Art. 61; Mexico, law of 1859, 
Art. 30; Reg. 1923, Art. 22; Monaco, Ordinance, 1878, Art. 13; Netherlands, 
Reg. 1926, Chap. 1, Art. 7; Siam, Reg. 1929, Art. 22). Regulations of 
Ecuador (1900, Art. 7) and Switzerland (1923, Art. 86) make no mention of 
the flag but provide for the display of the coat of arms, in the case of Switzer- 
land “unless local law forbids.’’ The regulations of the United States con- 
tain a qualified right to fly the flag; they provide in one section that “the arms 
of the United States should be placed over the entrance of the consulate, 
unless prohibited by the laws of the country” (1931, Sec. 70) but in another 
“a consul may place the arms of his government over his doors’”’ (par. 73). 
These regulations also provide that ‘‘only one coat of arms will be permitted 
to be exposed in each port where a consular office is located and that will be 
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placed over the office devoted to consular business.”” (On this subject see 
comment to Art. 17.) Although it does not appear that an unqualified right 
to display the coat of arms has been universally recognized, yet the right has 
been very generally recognized and writers often assert that it exists in 
customary international law (Hall, International Law, 8th ed., p. 375; 
1 Hyde, International Law, 803; Stewart, Consular Privileges and Immuni- 
ties, p. 61). 

The treaties and regulations referred to indicate that the display of the 
flag is generally considered subject to local law and custom. (For detailed 
analysis of regulations on the subject see Stewart, Consular Privileges and 
Immunities, pp. 61-81.) According to the United States regulations “‘ Per- 
mission to display the national flag is not a matter of right, although it is 
usually accorded, and it is often provided for by treaty” (1931, Sec. 73), and 
“‘wherever the custom prevails, the national flag should be hoisted on such 
occasions as the consular officer may deem appropriate, or when it may be 
required for his protection, or as the emblem of his authority. It is not 
usually necessary that it should be unfurled daily. The occasions for its 
display are within the judgment of the consular officer, but its use will be 
suggested on national holidays of his own country and whenever it would 
indicate becoming respect to the customs, festivals and public ceremonies 
of the country to which he is accredited” (Sec. 70). The United States has 
asserted in diplomatic correspondence that no right to display the flag exists 
in international law (Secretary of State Fish to Mr. Foster, February 16, 
1874, U.S. For. Rel. 1874, p. 730, 5 Moore’s Dig. 58), and that such display 
is subject to municipal regulations to keep the streets free from projecting 
signs and other fixtures (Third Assistant Secretary of State Cridler to Mr. 
Halstead, February 3, 1900, 5 Moore’s Dig. 58); but in 1912, it took the 
position in correspondence with Mexico that the flag may be displayed 
“as a right under international law” (Secretary of State to the Mexican Am- 
bassador, June 21, 1912, U.S. For. Rel. 1912, p. 902). This position seems 
to be supported by the Instructions of the Belgian Congo relating to Foreign 
Consuls (Art. 3), and in part by the regulations of Latvia (1925, Art. 61) and 
Cuba (1926, Art. 20) for their own consuls which make the raising of the flag 
compulsory on national holidays or on proper occasions. The Institute of 
International Law (1896, Art. 14) proposed a recognition of the right to 
display the flag on public occasions ‘‘unless they [consuls] reside in the city 
where their government is represented by a diplomatic mission.’’ The last 
limitation appears in some treaties (U. S.-Belgium, 1880, Art. 5) but has 
generally been omitted from the recent ones. 

As has been noted the present convention is based on the theory that dis- 
play of the flag as well as of the coat of arms is for the purpose of designating 
the office; therefore no limitations with regard to ceremonial occasions 
or with regard to other agencies of the sending state in the same city are 
appropriate. It must be recognized, however, that conditions of public 
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opinion may arise when the display in the open air of the flag of a foreign 
state might occasion unfortunate public excitement; thus, the article permits 
the receiving state to forbid the display of a particular consular flag in the 
presence of such emergencies, upon notification specifying these circumstances 
to the consul involved. The inclusion in an international convention of 
such a qualification makes the propriety of the prohibition a matter of diplo- 
matic discussion in the light of the circumstances which exist. This should 
prevent the receiving state from abusing the privilege to the disadvantage 
of a particular consulate. The requirement for equality of treatment in 
regard to consular exemptions and immunities in article 15 (b) would be 
violated if discriminatory regulations not justified by a special exigency 
were imposed. 

The right to display the flag upon vessels used for consular purposes is 
provided in many treaties (U. 8.-Netherlands, 1878, Art. 5; U. S.-Belgium, 
1880, Art. 5; Belgium-Denmark, 1909, Art. 5; Italy-Czechoslovakia, 1924, 
Art. 2; France-Poland, 1925, Art. 5; U. S.-Germany, 1923, Art. 20 and subse- 
quent consular treaties to which the United States is a party; see also, In- 
stitute of International Law, 1896, Art. 14). In some recent treaties this 
right is extended to carriages, motor cars and other vehicles used for consular 
purposes (Germany-Estonia, 1924, Art. 5; Poland-U. S. 8S. R., 1924, Art. 9; 
Latvia-Poland, 1924, Art. 4). This right, as provided in the article under con- 
sideration, is subject to the emergency police regulation of the receiving state. 

The duty of the receiving state to permit the display of the coat of arms 
and flag implies a duty by that state to see that they are respected. This 
duty is recognized by the law of some states (Argentine, Reg. 1926, Art. 380; 
Finland, Penal Code, 1889, Chap. 14, Sec. 4) and in the Caracas Convention 
(1911, Art. 3 (1)). Failure to give such protection has been the subject of 
diplomatic representations (Secretary of State Blaine to Mr. Martinez, 
June 29, 1881; 5 Moore’s Dig. 50; see also attack on coat of arms of German 
consulate at Lausanne, 23, Rev. gén. de droit int. pub. 340; and cases cited, 
Stewart, Consular Privileges and Immunities, p. 62). 


ARTICLE 19.—EXEMPTIONS IN REGARD TO PUBLIC 
CONSULAR PROPERTY 

A receiving state shall exempt a sending state from any tax or charge 
whether national or local upon an interest in movable or immovable prop- 
erty employed by the sending state in the exercise of consular functions, 
provided that such exemption need not extend to charges for special services 
or assessments for local improvements; and it shall exempt such interest of 
the sending state from any form of attachment or execution. 


COMMENT 


This article requires the receiving state to grant exemption from taxation 
to the interest of the sending state in property employed for consular pur- 
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poses. The exemption extends only to the interest of the sending state in 
such property, and the receiving state may therefore tax the holder of the 
reversion or legal title to such property even though the effect of such a tax 
might be to increase the rent paid by the sending state. The “interest of the 
sending state’’ means a legal interest and may be a fee, a term of years, any 
possessory estate which the laws of the receiving state provide for, or merely 
the interest of a bailee in movable property. 

The receiving state is not required to grant exemption to the residence of 
the consul even though such property is owned or leased by the sending state, 
since such property would not be employed “in the exercise of consular 
functions.””’ The exemption provided for extends both to the levy and to the 
payment of taxes. The receiving state could not levy taxes on the property 
and then collect them from a purchaser, for the effect would be to de- 
crease the purchase price which the sending state would receive. No 
exemption is required from charges for the registry of title deeds since these 
are charges for services rendered, nor need any exemption be given from 
stamp taxes on documents of title, these not being taxes on the property. 

The words “whether national or local” are intended to cover taxes and 
charges levied by any public authority or political subdivision of the receiv- 
ing state, and would include the states of the United States. The exception 
in regard to charges for special services includes such services as gas, elec- 
tricity and water supply, and charges for sewage and collection of refuse. 
The exception of assessments for local improvements implies that the assess- 
ments levied be such as are levied on other property similarly situated. If 
the law of the receiving state does not levy assessments for local improve- 
ments, this article does not authorize it to single out consular property for 
discriminatory treatment. Only property in which the sending state itself 
has an interest is dealt with here; in regard to property in which the consul 
has an interest, see Article 24. 

No provision is made in this convention in regard to actions concerning 
public consular property, with the exception that no attachment or execution 
may be made against such property. The article, therefore, makes no pro- 
vision in regard to actions to determine the title to property or for the entry of 
declaratory judgments as to title. As to the competence of the courts of the 
receiving state to entertain such actions, see the draft Convention on the Com- 
petence of Courts in regard to Foreign States. The exemption in regard to 
attachment and execution again applies only to the interest of the sending 
state, so that the interest of a holder of the reversion could be attached or 
sold on execution. The word “attachment” includes any form of judicial 
process ancillary to a suit, such as embargo, saisie-arrét, saisie-conservatoire, 
arrest. 

This draft contains no provision requiring the receiving state to permit the 
acquisition of immovables for consular purposes. Such a provision has 
occasionally been inserted in treaties. (See Great Britain-Afghanistan, 
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1921, Schedule 2 (e).) If the sending state acquires immovables, it, of 
course, holds them subject to the laws of the receiving state as regards title 
and building and sanitary provisions. 

The following national regulations and treaties grant exemption from taxa- 
tion for public consular property: Czechoslovakia, Law, 1927, par. 126; 
Danzig, Senate Resolution of April 23, 1929; Egypt, Decree, 1884, Art. 2; 
Poland, Law, 1924, Art. 1; Sweden, Memorandum concerning fiscal regime 
applicable to foreign consuls, 1930; Tunis, Decree, 1902, Art. 3; U. S.- 
Germany, 1923, Art. 19; U. S.-Estonia, 1925, Art. 18; U. S.-Hungeary, 1925, 
Art. 16; U. S.-Cuba, 1926, Art. 6; Sweden-Rumania, 1927, Art. 7; U. S.- 
Honduras, 1927, Art. 18; U. S.-Austria, 1928, Art. 15. It would seem that 
provisions for exemption of public consular property are relatively infre- 
quent, but this is perhaps due to the fact that such exemption is based on an 
established principle of international law which exempts the property of a 
foreign sovereign from the jurisdiction of the state in so far as it is used for 
public purposes. (Vavasseur v. Krupp (1878), 9 Chancery Division 351; 
Mason v. Inter-Colonial Railway of Canada (1908), 197 Massachusetts 349.) 
This has been applied even to exempt from taxation property of another 
state, the use of which could hardly be regarded as public. (French Republic 
v. Board of Supervisors of Jefferson County (1923), 200 Kentucky 18. See 
also comment on draft convention on the Competence of Courts in regard to 
Foreign States.) See, however, Italy, Memorandum on laws and decrees 
regulating condition of foreign consuls, 1930, specifically denying exemption 
for public consular property. 


ARTICLE 20.—ARREST 


A receiving state shall exempt a consul from arrest, except for a serious 
offense. In case of the arrest of a consul, the receiving state shall give 
prompt notice to the sending state. 


COMMENT 


This article exempts a consul from arrest in connection with either a civil 
or a criminal action, whether as a measure of preventive detention or of 
punishment, except for a serious offense. The exemption does not apply to 
& consul who is not a consul of career, or who is a national of the receiving 
state or to an official employed in a consulate who is not a consul (Arts. 26, 
27, infra). This article grants exemption merely from arrest and not from 
prosecution, even in regard to offenses which are not serious. Thus while a 
consul may not be arrested for violation of traffic regulations, he may be 
asked to appear in court to answer such a charge and if found guilty to pay 
a fine. The sending state is bound under Article 29 to require its consul to 
observe local laws not inconsistent with this convention and treaties, and the 
receiving state is free to discontinue its consent to the consul’s admission if 
he fails to submit to jurisdiction or habitually violates its Jaws (Art. 8). 
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The exemption from arrest for minor offenses has been frequently recog- 
nized in treaties and diplomatic practice and has been said to constitute 
a rule of general international law. American regulations provide ‘‘It is 
probable, if he does not engage in business and does not own real estate, that 
he would not be subject to arrest or incarceration, except on a criminal 
charge and in the case of the commission of a crime he may either be punished 
by the local laws or sent back to his own country” (1931, See. 73). The 
United States has made representations on several occasions when its con- 
suls have been arrested, but on the basis of “‘comity”’ rather than interna- 
tional law (Croxall Case, U. S.-France, 1834, Secretary of State Forsyth to 
Mr. Cass, Minister to France, December 6, 1836, 5 Moore’s Dig. 68; Case of 
U.S., consular agent at Parral, Mexico, U.S. For. Rel. 1914, p. 657). It has 
also responded to representations of foreign governments in regard to the 
arrest of their consuls in the United States (Dominguez Case, U. 8.-Mexico, 
1931, U.S. Department of State Press Releases, July 11, 1931, No. 93, p. 50). 

It has, however, asserted on occasions that no exemption from arrest 
exists under general international law (Secretary of State Seward to Mr. 
Baker, November 21, 1863, 5 Moore’s Dig. 71; See also Viveash v. Becker, 
1814, 3 Maule and Selwyn 284). For other cases dealing with arrest of 
consuls, see case of Turkish consul at London (Clarke v. Cretico, 1808, 
1 Taunton 105); case of Russian consul at Philadelphia (Commonwealth v. 
Kosloff, 1816, 4 Sergeant and Rawle 545; Mr. Ingersoll, U. 8. District At- 
torney at Philadelphia to Mr. Monroe, Secretary of State, November 25, 
1815, 5 Moore’s Dig. 65); case of British consul Pritchard in Tahiti (1844, 
1 Stowell and Munro, International Cases 22); case of U. 8. Consul Weile at 
Lima (2 Moore’s International Arbitrations, 1639-1653, 1 Stowell and 
Munro 22); case of American consul in Brazil (Acting Secretary of State 
Porter to Mr. Osborn June 2, 1885, 5 Moore’s Dig. 71); case of Dutch consul 
in New Orleans (Secretary of State Seward to Mr. Van Limburg, June 5, 
1862, 5 Moore’s Dig. 41); case of Turkish consul at Boston (Jasagi v. Van de 
Carr, 1897, 166 U.S. 391, Moustapha Bey, Turkish Minister, to Secretary of 
State Olney, February 14, 1897, U.S. For. Rel. 1897, pp. 582-583, 5 Moore’s 
Dig. 72); case of clerk in consulate at Chiengmai, Siam (1896 arbitration, 
U.S. For. Rel. 1899, pp. 674-675; see also cases cited Fauchille, Droit Inter- 
national, Vol. 1, Pt. 3, p. 128; Stewart, Consular Privileges and Immunities, 
pp. 158, 163). Stewart concludes “in the absence of treaty provision no 
record has been found where a state has recognized the exemption of consuls 
from criminal arrest”’ (op. cit., p. 158). 

It is clear that a consul cannot perform his functions in jail, thus the gen- 
eral duty of the receiving state to accord respect and protection adequate to 
the exercise of consular functions (see Art. 15, supra) suggests this immunity. 
“The duties [of a consul] cannot be performed by a person in prison” (Mans- 
field, C. J. in Clarke v. Cretico, 1808, 1 Taunton 105); “If possible a consul 
accused of a criminal offence ought to be set at liberty on bail, or be kept 


ARTICLE 20 337 


under surveillance in his own house instead of being sent to prison, where the 
exercise of his functions is difficult or impossible” (Hall, International Law, 
8th ed., p. 376); “If the offense is not of sufficient gravity to amount to more 
than a misdemeanor, it would seem that it is hardly of sufficient seriousness 
to warrant an interruption of the consular business.”’ (Stewart, Consular 
Privileges and Immunities, p. 167.) 

As has been noted the exemption granted in this article is merely from 
arrest, not from prosecution. The Havana Convention (1928, Art. 14) 
granted exemption from both arrest and prosecution but this goes beyond 
practice (see Fauchille, Droit International, Vol. 1, Pt. 3, pp. 127-128; 
Guerrero, draft, 1927; but see 2 Travers, Le droit penal international, 278, 
282 ff.) and seems unnecessary to assure continuance of consular functions. 
Before prosecution is begun, the consul should always be able to provide for 
the interim performance of his functions. 

The exemption does not apply to “serious offenses.’”’ A more exact 
definition does not seem possible. National regulations and treaties, while 
varying considerably in the method of distinguishing ‘‘serious’”’ from other 
offenses, have suggested this distinction. Among the phrases used to de- 
scribe the offense for which the consul might be arrested have been ‘‘serious 
criminal offense”’ (Germany-Nicaragua, 1896, Art. 22); “‘offenses committed 
as a merchant” or of “‘such gravity as do not admit of bail” (Brazil, Reg. 
1851, Art. 18); ‘“‘offenses involving severe punishment”’ (Fiore, Code, 1890, 
Art. 523); “‘grave infractions of the law”’ (Institute of International Law, 
1896, Art. 7); ‘‘serious crimes” (Inter-American Commission of Jurists, 
1927, Art. 16); ‘‘crimes as defined by local law”’ (Haiti, Order, 1917, Art. 
26; U. S. Reg. 1931, Secs. 73, 77; Greece-Spain, 1903, Art. 11; Belgium- 
Denmark, 1909, Art. 3; Estonia-Latvia, 1921, Art. 6; Estonia-Lithuania, 
1921, Art. 6; Spain-Greece, 1926, Art. 8, and additional protocol thereto; 
Havana Convention, 1928, Art. 14); ‘‘offenses locally designated as crimes 
(“Verbrechen,” ‘‘delito’’) other than misdemeanors (‘‘ Vergehen und Uber- 
tretungen,” ‘‘falta’”’) and subjecting the individual guilty thereof to punish- 
ment” (U. S.-Germany, 1923, Art. 18; U. S.-Estonia, 1925, Art. 17; U. S.- 
Hungary, 1925, Art. 15; U. S.-Cuba, 1926, Art. 5; U. S.-Honduras, 1927, Art. 
17; U. S.-Latvia, 1928, Art. 18; U. S.-Salvador, 1926, Art. 16; U. S.-Austria, 
1928, Art. 14); ‘‘Crimes subject to examination by the Supreme Court of the 
U. 8. S. R., supreme courts of the Federal Republics, provincial (and cor- 
responding to them) courts and military tribunals” (U.S. 5S. R., Reg. 1927, 
Art. 11 (d)); Acts contrary to specifically mentioned articles of national 
criminal codes (Germany-U. S. S. R., 1925, Art. 11, and protocol thereto; 

Poland-U. S. 8. R., 1924, Art. 4); ‘“‘Acts punishable by more than one year’s 
imprisonment”? (Russia-Bulgaria, 1911, Art. 19; Latvia-Poland, 1924, Art. 
6; Germany-Estonia, 1924, Art. 11; Italy-Czechoslovakia, 1924, Art. 7); 
“Acts punishable by over five years’ imprisonment” (Poland-France, 1925, 
Art. 4). These provisions generally imply that arrest in connection with 
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civil actions is not permissible, but this is sometimes specified (Germany- 
Estonia, 1924, Art. 11; see also Field, Code, 1876, Art. 181 (4)). Occasion- 
ally it has been specified that the exemption applies to arrest whether as an 
administrative measure, for preventive detention or in execution of a sen- 
tence (Poland-U. 8S. S. R., 1924, Art. 4). Certain regulations authorize 
arrest of a consul only on express instructions of a high political official 
except in case ‘“‘of grave offenses where no delay is possible” (Japan, Or- 
dinance, Judicial Police, 1923, Art. 130), or where ‘‘absolutely necessary” 
(Belgian Congo, Inst. relating to foreign consuls, Art. 4; see also Bluntschli, 
Code, 1868, Art. 268). It would lead to inequality if distinctions of local 
law were applied in a general convention; therefore the distinction between 
‘“‘serious”’ and other offenses is left to diplomatic discussion or international 
adjudication enlightened by these various descriptions of the distinction 
from treaties and regulations. 

The article under consideration provides for notice to the sending state in 
case of the arrest of a consul. This has often been provided in treaties, 
though usually it is specified that notification is to be given to the diplomatic 
representative of the sending state (Estonia-Latvia, 1921, Art. 6; Estonia- 
Lithuania, 1921, Art. 6; Latvia-Lithuania, 1921, Art. 6; Germany-Estonia, 
1924, Art. 11; Latvia-Poland, 1924, Art. 6; Poland-U. S. 8. R., 1924, Art. 4 
(5); Italy-Czechoslovakia, 1924, Art. 7; France-Poland, 1925, Art. 4; Ger- 
many-U.S. 8. R., 1925, Art. 11; see also Fiore, Code, 1890, Art. 523). 


ARTICLE 21.—LOCAL JURISDICTION 


A receiving state shall exempt a person from liability and from its judicial 
and administrative jurisdiction for an act done by him while he was consul 
in the performance of consular functions which he was entitled to exercise; 
the receiving state decides, subject to diplomatic recourse by the sending 
state, whether the act was done in the performance of such functions. 


COMMENT 


It is well settled that a consul has no general immunity from either the 
civil or criminal jurisdiction of the receiving state. (Belgian Congo, Inst., 
Art. 4; Brazil, Reg. 1851, Art. 17; Denmark, Inst., par. 86; Germany, Law, 
1867, par. 21; Italy, Memorandum on laws and decrees regulating the posi- 
tion of foreign consuls, 1930, par. 1; U. 8.-Cuba, 1926, Art. 4; see also 
Stewart, Consular Privileges and Immunities, pp. 147, et seg.; 2 Travers, Le 
droit penal int. 256 ff.) This article provides for immunity from jurisdiction 
only with respect to acts done by the consul in the performance of consular 
functions which he is entitled to exercise. As to exemption from testimony 
in the local courts with respect to official information see Art. 22. 

The article is drafted so as to prevent the receiving state either from im- 
posing liability on a consul for an official act, or from exercising jurisdiction 
over him for such act. This exemption is not based directly on the principle 
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of insuring the unimpeded functioning of the consular office, as in the case of 
exemptions from arrest (Article 20) and from attendance as witness (Ar- 
ticle 22); it is a consequence of the rule of general international law regard- 
ing the recognized public acts of one state in the territory of another. The 
performance of such an act should entail no responsibility, either civil or 
criminal, on the officer performing such act. In consequence, the article is 
so drafted as to prevent the imposition of liability even after the person has 
ceased to be a consul. A consul, or a person who has been a consul, is 
responsible only to his own government for an act done in the performance of 
official functions (see Curtis, J. in Patch v. Marshall (1836) Federal Cases, 
10,793), and recourse can only be had through diplomatic protest. The 
immunity from the imposition of liability is supplemented by exemption from 
jurisdiction. The courts of the receiving state cannot take jurisdiction and 
proceed with trial up to the moment of Judgment. The immunity with 
respect to such official acts extends both to the legislative process and to the 
processes of the judicial and administrative authorities of the receiving 
state. The sole act of jurisdiction which the receiving state may undertake 
is the determination whether jurisdiction exists. The article implies that the 
authorities of the receiving state retain power to determine their own 
jurisdiction, subject to diplomatic recourse by the sending state. This 
determination involves only the question whether or not the act was per- 
formed by a person while a consul in the performance of consular functions 
which he was entitled to exercise. 

The form of statement here adopted, giving immunity from liability for 
official acts, has not been employed in national regulations and treaties. 
(But see Fiore Code, 1890, Art.522.) The usual provision grants exemption 
from jurisdiction for official acts. (U.S.S. R. Reg., 1927, Art. 11 (b); Ger- 
many-Estonia, 1925, Art. 10; Havana Convention, 1928, Art. 22; Germany- 
Austria, 1927, Art. 24; Guerrero draft, 1927; Inter-American Jurists draft, 
1927, Art. 18; Institute of International Law draft, 1896, Art. 5; American 
Institute draft, 1925, Art. 6.) Other forms of statement, however, suggest 
that immunity from liability as well as immunity from jurisdiction of courts 
is intended; e.g., ‘‘do not come under the jurisdiction of the country so far 
as their consular affairs are concerned”’ (Denmark, Resolution, 1821, Art. 
2); “independence of the acts pertaining to their consular character’ (Ecua- 
dor, Law, 1870, Art. 17); ‘‘entirely independent of the local authorities in all 
that relates to the execution of their functions’ (Denmark-Paraguay, 1903, 
Art. 12); ‘‘shall not be responsible to local courts of law for any action com- 
mitted in the execution of their official duties” (Bulgaria-Russia, 1911, Art. 
18; see also Jones v. Le Tombe, 1798, 3 Dallas 384; Patch v. Marshall, 1836, 
Federal Cases, 10,793; Pandects Frangaises, Vol. 21, No. 123; case of Lee Jortin, 
France, Cour d’Appel de Rouen, 27 Journal du Droit Int. Privé (1900) 958). 

Since immunity is granted only for acts done in the performance of con- 
sular functions which the consul is entitled to exercise, it becomes important 
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to determine when an act is so done. In Bigelow v. Princess Zizianoff 
(France, Cour d’appel de Paris, 1928, Gazette du Palais, May 4, 1928, No. 
125, Hudson’s Cases on International Law, p. 880) the defendant, an Ameri- 
can consul in Paris, was prosecuted for defamation when he had uttered 
certain remarks in regard to the Princess Zizianoff after having refused her a 
passport. The Court of Appeal of Paris sustained a conviction saying inter 
alia that: ‘‘The defendant is prosecuted not for the refusal of the passport, 
which would be an act in his consular capacity and would consequently be 
outside any jurisdiction of the court, but only for having, in his communica- 
tion of that decision of his country, delivered himself on the subject of said 
refusal of the above described comments which were not its necessary and 
indispensable corollary; and as in these comments viewed as apart from or 
included in the official act itself, there is a serious wrong, susceptible of injur- 
ing private interests and having a personal character; and this wrong which 
is clearly unconnected with the duty performed by Bigelow and is not at all 
required in the examination of said official act, would, if it is established, 
involve him in penal liability by reason of the criminal elements which it 
appears to contain.” 

It will be noted that the article provides for immunity for an act done “‘in 
the performance of functions which he is entitled to exercise” and that the 
authorities of the receiving state decide, subject to diplomatic recourse by 
the sending state, whether the act was done in the performance of ‘such 
functions.”’ This wording is intended to make clear the limits of the action 
of the local authorities. In a particular case a court of the receiving state 
might be presented with any one of three questions: (a) Did the sending state 
confer the exercise of the particular function on the consul? (b) Was the 
sending state entitled under international law to confer the exercise of such 
function on the consul? (c) Was the particular act done in the performance 
of the function? It is intended under the wording of this article that, 
subject to diplomatic recourse, the receiving state may decide all three of 
these questions in the first instance, although if (b) were answered in the 
affirmative, an affirmative answer to (a) would be presumed (See Comment 
to Art. 11, preliminary paragraph). ‘The criteria by which the courts of the 
receiving state would decide these questions may well be different. Thus 
question (a) would be decided by reference to the consul’s instructions, 
question (b) by reference to the terms of this convention, a special treaty in 
force, or local usage, and question (c) might even be decided by reference to 
the municipal law of the receiving state concerning the acts of public officers, 
in the absence of rules of international law. Should the court have reference 
to municipal law in deciding question (c), the question would none the less be 
of an international character and diplomatic protest might result. 

The form of statement here adopted may be compared with Art. 4 of the 
convention between France and Poland (1923): ‘Should an agent put for- 
ward this plea [that an act was done in the performance of official functions] 
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before an authority of the country in which he resides, such authority shall 
not take any decision on the matter, since all difficulties of this character 
must always be settled through the diplomatic channel.’”’ Such a rule 
would hardly be accepted generally for it would result in immobilizing 
every situation where a consul claimed exemption until diplomatic discussion 
had resulted in agreement. 


ARTICLE 22.—ATTENDANCE AS WITNESS 


A receiving state shall exempt a consul from attendance as a witness at the 
trial of a civil case; it may require a consul to give testimony orally or in 
writing at his residence or office or to attend as a witness at the trial of a 
criminal case, but such requirements shall be enforced with due regard for 
the dignity of the consul and his convenience in the exercise of his func- 
tions; it shall not require a consul to disclose information received in the 
performance of consular functions if such disclosure would be incompatible 
with the national interests of the sending state. 


COMMENT 


This article exempts a consul from attendance as a witness in civil cases, 
assures consideration for his dignity and convenience in the giving of testi- 
mony and attendance as a witness at criminal trials and protects confidential 
information. He is thus in general liable to the processes of local courts. 

This article should, however, be read in connection with Article 16 which 


exempts the consul from production in court of documents from consular 
archives and from testifying as to their contents; with Article 20 which 
exempts him from arrest except for a serious offense; and with Article 21 
which exempts him from the local jurisdiction for acts done in the perform- 
ance of consular functions which he is entitled to exercise. The exemption 
from arrest precludes the local authorities from employing process threaten- 
ing arrest for obtaining testimony from or the presence in court of the consul. 
(Secretary of State Hay to Mr. White, ambassador to Germany, March 6, 
1899, U. S. For. Rel. 1899, p. 302; 5 Moore’s Dig. 81-83; Case of American 
Consul at Solingen, Germany, 1905, U. S. For. Rel. 1905, pp. 458-460; Case 
of American Consul at Catania, Italy, 1914; Case of American Consul at New- 
castle, Australia, 1916; Stewart, Consular Privileges and Immunities, p. 140.) 

The exemption in the final clause has been almost universally recognized 
and is essential if the consul is to serve his state and its nationals effectively. 
(See Third Assistant Secretary of State Rockhill to Mr. Mason, Consul 
General at Frankfort on the Main, July 31, 1894, Secretary of State Hay 
to Mr. Merry, Minister to Nicaragua, April 17, 1899, U. S. For. Rel. 1899, 
304, 567; acting Secretary of State Hill to Mr. Hunter, Minister to Guate- 
mala, Jan. 9, 1901, U. S. For. Rel. 1900, p. 705; 5 Moore’s Dig., 83-85; 
Department of State to consul at Bombay, October 21, 1919; Case of Amer- 
can consul at Santiago, Cuba, 1922, Stewart, Consular Privileges and Im- 
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munities, pp. 138-139; U. S. v. Trumbull, 1891, 48 Fed. Rep. 94; Kessler 
v. Best, 1903, 121 Fed. Rep. 439; Treaty, Latvia-Poland, 1924, Art. 6; 
Germany-Estonia, 1924, Art. 12; Italy-Czechoslovakia, 1924, Art. 8; France- 
Poland, 1925, Art. 4. See also comment to Art. 13.) 

It seems clear that no general exemption from giving testimony exists 
under international law, and no exemption from giving testimony is provided 
in this convention except in regard to archives and official information; thus 
under Article 29 of this convention a consul should comply with the require- 
ments of the local authorities in regard to giving testimony. The exemptions 
given by the article now under consideration are procedural exemptions, 
designed to prevent the general duty of testifying from interfering with the 
proper execution of the consul’s functions. ‘‘On the one hand, he is entitled 
to enjoy all the privileges necessary to enable him to discharge the duties of 
his office; on the other hand, he is not to refuse to testify, under the circum- 
stances and limitations above stated, simply because the facts to which he is 
required to testify might be of a political character, or simply because his 
testimony might have a tendency to implicate American citizens or others 
in the commission of unlawful acts” (Secretary of State Hay to Mr. Merry, 
Minister to Nicaragua, April 17, 1899, U.S. For. Rel. 1899, p. 568, 5 Moore’s 
Dig. 85). “It is the duty of a consul (under U. S.-France, treaty, 1853, 
Art. 2) when invited to appear in court to give his testimony, to comply with 
the request unless he is unable to do so. This duty he violates, if he refuses 
without good and substantial excuse. The pressure and importance of 
official duties requiring immediate performance may prevent his attendance 
in court, but such can very rarely be the case where the court sits at the place 
of his residence. It is not claimed that the court can entertain the question 
of the competence of his excuse for declining to comply with its invitation; 
but, where the government of the United States has fair grounds to question 
the good faith with which the consul avails himself of the provision of the 
convention which exempts him from compulsory process, it has two modes of 
redress and it can take either at its option. It can appeal to the consul’s 
government to inquire into the case in this respect, and to deal with him as it 
shall find his conduct deserves; or it can revoke his exequatur.’’ (Secretary 
of State Marcy to Mr. de Figaniere, Portuguese chargé d’affaires, March 27, 
1855, 5 Moore’s Dig. 80; Secretary of State Seward to the President, March 
28, 1867, 5 Moore’s Dig., 24; see also Germany-U. S., 1923, Art. 18 and 
subsequent treaties to which the United States is a party, cited, infra.) 

Although it has never been contended that consuls are generally exempt 
from giving testimony when wanted by the local authorities and no treaties 
support such an exemption, it has been contended that consuls are generally 
exempt from giving testimony in person before the courts, or at least before 
courts martial; but such contentions have not been generally accepted 
(1 Hyde, International Law, 808; Stewart, Consular Privileges and Im- 
munities, pp. 137 ff.). 

The Polish minister to the United States expressed the opinion in 1924 
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that there was a “custom accepted by international law of exempting consuls 
from the obligation to appear as witnesses before the courts in the states in 
which they discharge their duties.”” Tothisthe Department of State replied, 
“A consular officer is not, in the absence of applicable treaty provisions, 
believed to be exempt from the giving of testimony with respect to matters 
not pertaining to his official consular business’”’ (March 22, 1924, Stewart, 
Consular Privileges and Immunities, p. 138). The American Minister to 
Nicaragua took the position in 1899 that although he might be required to 
testify before the civil courts of the country he had “arrived at the conclusion 
that such evidence could not be properly given before a court martial. The 
English vice-consul, taking the same ground, appeared, and after giving his 
name and address, refused to testify without the order of his superior, who 
hassupported him. I was also influenced by the desire to avoid a dangerous 
precedent. Martial law is often declared in the Spanish American republics 
during the time of peace, as at Bluefields, for political purposes. If these 
military courts are authorized to demand the presence of our consular officers 
as witnesses there is no limit to the possibility of abuse resulting therefrom, 
as no restriction will be placed by them upon the information they will ask 
for, and the privileged consular information will thus be accessible to them. 
... The matter having been practically closed, and no demand made upon 
me for consular evidence after my arrival at Bluefields, the precedent is now 
established that before courts martial in Central America ministers and 
consular officers need not testify—a position which I respectfully suggest 
may be of importance hereafter.”” (Mr. Merry, Minister to Nicaragua 
to Secretary of State Hay, May 9, 1899, U. S. For. Rel. 1899, p. 583, 
5 Moore’s Dig. 85.) The Department of State Instruction, however, 
which was received after Mr. Merry had taken the position stated, made no 
distinction between civil courts and courts martial, but merely emphasized 
the privileged character of information received in the performance of official 
functions. (Secretary of State Hay to Mr. Merry, April 17, 1899, U. S. 
For. Rel., 1899, pp. 566-568, 5 Moore’s Dig. 84-85.) No special exemption 
in regard to courts martial has been found in any treaty. 

National regulations which deal with the subject of testimony by consuls 
usually state that consuls are obliged to give such testimony if required by 
the court (Austria, Decree, 1928, Art. 32; Belgian Congo, Inst. relating to 
foreign consuls, Art. 4; Great Britain, Inst. 1921, Chap. 11, Art. 4; Haiti, 
Order, 1917, Art. 26), although sometimes they provide that the request be 
given in writing and that if necessary testimony may be taken at the consular 
tesidence (Haiti). The United States regulations merely refer to the fact 
4 treaties sometimes grant certain exemptions in this regard (1931, Sec. 

7). 

Few treaties have been found which give a general exemption to consuls 
ftom appearance in court as witnesses and where such an exemption is given 
it often applies only where the consul’s illness or official duties prevent his 
attendance in which case provision is made for taking depositions at the 
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consul’s residence (See U. S.-France, 1853, Art. 2, applied to advantage of 
French consul, In re Dillon, 1854, Fed. Cas. 3,914 and under most favored 
nation clauses to Chilean (U. S. v. Trumbull, 1891, 48 Fed. Rep. 94) and 
Colombian consuls (Baiz v. Malo, 1899, 53 New York Supp. 806); Greece- 
Turkey, 1901, Art. 5; Latvia-Poland, 1924, Art. 6; see also Fiore, Code, 
1890, Art. 523; Institute of International Law, 1896, Art. 8). 

Recent treaties have more frequently contained a provision requiring the 
attendance of consuls as witnesses, but exempting them from testimony with 
regard to official business and sometimes also permitting testimony to be 
taken at the consul’s residence if he is unable to attend court because of 
illness or the exigencies of his official duties. Such treaties usually provide 
that the request for testimony be made in writing and that the consul’s 
statement as to the exigencies of his business or the official character of the 
information desired will be accepted by the local authorities subject to diplo- 
matic recourse (Belgium-Denmark, 1909, Art. 4; Germany-Estonia, 1924, 
Art. 12; Italy-Czechoslovakia, 1924, Art. 8; Poland-U. 8. 8S. R., 1924, Art. 6; 
France-Poland, 1925, Art. 4). Field’s code (1876, Art. 182) provides that 
the consul may be required to attend court as a witness within a distance of 
five leagues from his office, and at further distances testimony may be taken 
in writing at his office. 

Many recent treaties support the rule of the article under consideration, 
which gives the consul exemption from attendance as a witness in civil trials 
subject to the qualifications above stated, but no exemption in criminal 
trials. This distinction between civil and criminal trials arose from the 
difficulties met with by the United States in the Dillon case (1854). It was 
found difficult to give Dillon, the French consul, the exemption from appear- 
ing as a witness in a criminal case to which he seemed entitled under the 
treaty of 1853 between the United States and France (Art. 2), because of the 
provision in the 6th amendment to the United States constitution entitling 
persons accused of crime to compulsory process for obtaining witnesses. 
(Secretary of State Marcy to Mr. Mason, Minister to France, May 30, 1854; 
Secretary of State Fish to Mr. Bassett, October 18, 1872, 5 Moore’s Dig. 
79-81.) A number of the United States treaties after this time in granting 
the exemption made express exception of criminal cases under the sixth 
amendment (United States treaties with Italy, 1868, Art. 4; 1878, Art. 4; 
Belgium, 1868, Art. 4; 1880, Art. 4; Serbia, 1881, Art. 4; Roumania, 1881, 
Art. 4; Sweden, 1910, Art. 4); others added to this exception criminal cases 
under similar provisions in constitutions of the states of the United States 
(U. 8. treaties with Netherlands, 1878, Art. 4; Greece, 1902, Art. 4; Spain, 
1902, Art. 16); and others provided for the consul’s attendance when wanted 
in any criminal trial (U. S. treaties with Austria-Hungary, 1870, Art. 3; 
Salvador, 1870, Art. 35; Germany, 1923, Art. 18; Estonia, 1925, Art. 17; 
Hungary, 1925, Art. 15; Cuba, 1926, Art. 5; Salvador, 1926, Art. 16; Hon- 
duras, 1927, Art. 17; Latvia, 1928, Art. 18; Austria, 1928, Art. 14). This 
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latter form has been adopted in a number of recent treaties to which the 
United States is not a party (Estonia-Latvia, 1921, Art. 7; Estonia-Lithuania, 
1921, Art. 7; Latvia-Lithuania, 1921, Art. 7; Germany-Estonia, 1924, Art. 
12; see also, Havana Convention, 1928, Art. 15; American Institute, 1925, 
Art. 7; Inter-American Commission of Jurists, 1927, Art. 17). 

The provision that requirements in regard to the giving of testimony shall 
be ‘enforced with due regard for the dignity of the consul and his conven- 
ience in the exercise of his functions”’ suggests that requests be addressed to 
him in writing and in a non-compulsory form and that his conveninence be 
consulted in regard to time and place of giving testimony. Some or all of 
these requirements are provided in most of the treaties referred to. 

These exemptions are extended to all consuls (Art. 26, infra) and that 
provided for in the final clause is extended to all persons employed in 
consulates (Art. 27, infra). 


ARTICLE 23.—MILITARY AND OTHER PUBLIC SERVICE 


A receiving state shall exempt a consul from all military and other public 
service and from billeting, requisitions, contributions and forced loans. 


COMMENT 


The exemption of consuls from military service, billeting, requisitions and 
contributions is essential to the functioning of the consular service. A send- 
ing state could repose no confidence in a consul if he were subject to military 


service and other forms of public burden imposed by the receiving state. 
Exemption from military service as such may, perhaps, be considered as the 
expression of a general rule of international law to the effect that aliens may 
not be called to military service. It has found specific statement in many 
regulations and treaties (Belgium, Law, 1856, Arts. 2, 5; Belgian Congo, 
Inst., Art. 11; Honduras, Law, 1906, Art. 41; U. S., Reg., 1931, par. 73; 
Greece-Turkey, arbitration, 1901, Art. 13; Russia-Bulgaria, 1911, Art. 14; 
U. S.-Germany, 1923, Art. 18, and other recent treaties to which the United 
States is a party; Italy-Czechoslovakia, 1924, Art. 5 (3); Germany-Estonia, 
1924, Arts. 7, 8; France-Poland, 1925, Art. 3; see also, Fiore Code, 1890, Art. 
326; Caracas Convention, 1911, Art. 3 (3)). The exemption from personal 
military service is almost always accompanied by an exemption from mili- 
tary billeting (see regulations and treaties cited above; see also Bolivia, Reg. 
1886, Art. 99; Great Britain, Army Act, 1881, Sec. 104 (2 g); Germany- 
Nicaragua, 1896, Art. 22; Netherlands-Cuba, 1913, Art. 12; Estonia-Latvia, 
1921, Art. 6; Poland-Latvia, 1924, Art. 5), and frequently by an exemption 
from military requisitions and contributions (Russia-Bulgaria, 1911, Art. 
14; Germany-Estonia, 1924, Art. 7; Poland-U. S. S. R., 1924, Protocol IT; 
France-Poland, 1925, Art. 3; Denmark-Czechoslovakia, 1925; Spain- 
Greece, 1926, additional protocol; Greece-Turkey, arbitration, 1901, Art. 
3; Caracas Convention, 1911, Art. 3 (3); see also Inter-American Jurists 
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draft, 1927, Art. 23). Exemption from public services other than military 
is found less often. Typical examples are: exemption from ‘‘service of any 
military, naval, administrative or police character whatsoever” (U. S.-Ger- 
many, 1923, Art. 18, and other recent United States treaties); exemption 
from manual service which the communes may require in case of absolute 
necessity (Czechoslovakia, Communication of the Ministry of Foreign Af- 
fairs, May 25, 1929, par. III, C); “‘May claim exemption from service on 
juries and in the militia and from other public duties” (U.S. Reg., 1931, par. 
73); “‘not subject to service in the militia or to any public service of a munici- 
pal character” (Fiore Code, 1890, Art. 526); ‘exempt from all personal 
service’ (Caracas Convention, 1911, Art. 3 (3)). The scope of the exemp- 
tion from public service would then include, militia service, jury service, per- 
sonal service on roads and communal duties, and police duties, as well as any 
tax or contribution imposed in lieu of such services. 

These exemptions are granted to career officials employed in consulates 
(Article 27), but not to consuls who are nationals of the receiving state or 
who are not consuls of career (Article 26). 


ARTICLE 24.—TAXATION 


A receiving state shall exempt a consul from any tax or charge whether 
national or local 
(a) Upon his person, upon his income as a consul and upon his income 


derived from sources outside the receiving state; 

(b) Upon his interest in movable or immovable property used in the 
exercise of consular functions, provided that such exemption need not be 
extended to charges for special services or to assessments for local improve- 
ments. 


COMMENT 


This article imposes a duty on the receiving state to exempt the consul 
from the taxing process in respect to the objects of taxation enumerated. 
The receiving state, therefore, cannot levy any of the taxes described and 
collect it after the person entitled to the exemption has ceased to be a consul. 
There is, of course, nothing to prevent a state from levying taxes with retro- 
active effect after property which would come under paragraph (b) has been 
alienated by the consul. But if the effect of such a levy would be to de- 
crease the price which the consul could secure for such property, it would, in 
effect, be a tax on the consul and would not be permitted under this article. 
Since the receiving state is required to grant exemption only for the interest 
of the consul in the property, it could require the payment of taxes by 4 
holder of the reversion or the legal title of property leased or possessed by the 
consul and used in the exercise of consular functions, although the result 
would be to increase the rent paid by the consul. 

It is commonly said that consuls enjoy no right to exemption from taxa- 
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tion under general international law (U.S. Reg., 1931, par. 426). However, 
some form of exemption from taxation is given by a large number of states 
and is provided for in many treaties, particularly in such treaties as contain 
detailed provisions regarding consuls. The four classes of taxes for which 
exemption is provided in this article, the person of the consul, his income as 
consul, his income derived from sources outside of the receiving state, prop- 
erty used in the exercise of consular functions, are the classes most gener- 
ally exempt. The following national regulations and treaties grant such 
exemptions. 
PERSON OF THE CONSUL 


There is little national legislation expressly exempting consuls from pay- 
ment of taxes on their persons. But this is due to the relatively small num- 
ber of cases of general capitation taxes. A number of states exempt consuls 
from all direct or personal taxes, a much broader exemption than that given 
by this article. The following regulations and treaties grant exemption 
from all direct taxes, all personal taxes, or both: Belgium Memorandum 
regarding fiscal and customs exemptions to foreign consuls, June 5, 1930, A 
(1); Law 1856, Art. 5; Belgium Congo, Inst., Art. 11; Denmark, Resolution, 
1821; Haiti, Law, 1912, Art. 24; Honduras, Law, 1906, Art. 41; Netherlands, 
Law, 1896, Art. 34, Law, 1851; Norway, Memorandum, April, 1925; 
U.S. 8. R., Reg. 1927, Art. 11. Treaties: Germany-Nicaragua, 1896, Art. 
22; Denmark-Paraguay, 1903, Art. 12; Belgium-Denmark, 1909, Art. 3; 
Austria-Germany, 1920, Art. 25; Russia-Bulgaria, 1911, Arts. 14 and 15; 
Cuba-Netherlands, 1913, Art. 12; Estonia-Latvia, 1921, Art. 6; Estonia- 
Lithuania, 1921, Art. 6; Latvia-Lithuania, 1921, Art. 6; U. S.-Germany, 
1923, Art. 19; Latvia-Poland, 1924, Art. 5; Czechoslovakia-Italy, 1924, Art. 
12; Hungary-Austria, 1924; U. 8. S. R.-Poland, 1924, Art. 7; Germany- 
Italy, 1924, Art. 14; Germany-Estonia, 1924, Art. 7; Hungary-Italy, 1925, 
Art. 11; Spain-Greece, 1926, Art. 8; Estonia-Czechoslovakia, 1927, Art. 22; 
Germany-Sweden, 1928, Art. 12. See also Greco-Turkish Arbitration, 1901, 
Art. 4; Institute draft, 1896, Art. 13; Inter-Amer. Jurists Draft, 1927, 
Art. 23; Fiore code, 1890, 526; Guerrero draft, 1927, Art. 6. 


INCOME AS CONSUL 


This is the tax exemption most commonly granted. The following regula- 
tions and treaties specifically refer to exemption of salaries of consuls, but 
other regulations and treaties grant exemptions which also include other 
sources of income (the latter are listed in the next paragraph): Austria, In- 
come Tax Assessment 1928, Sec. 14; Irish Free State, Act 1928, Sec. 7; 
Iraq, Law, 1927, Sec. 8; Germany, Memorandum, Tax exemptions of diplo- 
mats and consuls, 1930; Belgium, Memorandum, Fiscal and customs im- 
munities of foreign consuls, 2 (c); Great Britain, Finance Act, 1930, Sec. 20; 
Union of South Africa, Income Tax Act, 1925, Sec. 10; British Honduras, 
Income Tax Ordinance, 1923, Sec. 8; Trinidad and Tobago, Income Tax 
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Ordinance, 1923, Sec. 8; Sweden, Ordinance, 1928, Sec. 6; U. S., Regulations 
74 on the Income Tax, 1929, Art. 641; Germany-Sweden, 1928, Art. 12. 
The treaties cited in the preceding paragraph which grant exemption for 
direct taxes would also be applicable to income received as consul. See the 
following statements from diplomatic correspondence: ‘‘The general prin- 
ciple is that a foreign consular officer is subject to no charge in the country 
of residence, by reason of his official capacity or acts. . . . I know of no 
[United States] internal-revenue tax which could affect the official character, 
functions, or emoluments of a foreign consul.’ (Sec. of State Frelinghuysen 
to Mr. de Struve, Russian Minister, April 21, 1884, 5 Moore’s Dig. 89.) 
“Mr. Seward . . . added that the Department of State was not aware that 
the income of any United States consul abroad, derived from official source, 
was taxable by the governments of the countries where they resided.” 
(Sec. of State Seward to Mr. Chase, Sept. 23, 1863, 5 Moore’s Dig. 87.) 
‘““Whatever we may say of the right of government to tax the incomes . . . 
of persons residing within its borders as consuls from foreign governments, 
the practice of late years of our own government, and it is believed of the 
British government, has been not to insist on such a tax. Therefore, what- 
ever may be said on the abstract question of the right of the British govern- 
ment to tax your income, you may with good reason claim exemption from 
such tax in the present case on the ground of international comity and 
reciprocal favor.’”’ (Second Asst. Sec. of State Adee to Mr. Bonham, consul 
general at Calcutta, April 5, 1887, 5 Moore’s Dig. 87.) 


INCOME DERIVED FROM SOURCES OUTSIDE THE RECEIVING STATE 


National regulations which grant exemption from taxation of income other 
than income received as consul, vary widely. Some regulations grant exemp- 
tion generally to “‘incomes of consuls”’ without specifically indicating limita- 
tions as to sources; others are complicated by the peculiarities of the income 
tax laws. Canada, Act, 1927, Sec. 4 (‘income of consuls and consuls-gen- 
eral and of officials of a foreign country whose duties require them to reside 
in Canada”’); similar provisions: British Columbia, Revised Statutes, No. 
254, Sec. 42, Manitoba, Income Tax Act, Sec. 4, Prince Edward Island, 
Taxation Act, 1924, Sec. 28; Fiji, Ordinance, 1921 (‘‘income of consuls and 
consuls-general’’); Austria, Law, 1924, Sec. 154 (‘‘exempt from the payment 
of income tax .. . as regards all income” not received from certain in- 
dicated sources); Belgium, Memorandum, fiscal and customs immunities 
of foreign consuls, 2 (b and ce) (exemption from tax on revenue when derived 
from foreign securities, credits held abroad, and deposits abroad, and for 
professional revenues except for resources coming from industrial commercial 
or agricultural exploitations in Belgium); Czechoslovakia, Law, 1927, Sec. 
2 (exempt from income tax with regard to the total income with the excep- 
tion of income derived from real property or mortgages on real property in 
Czechoslovakia or from undertakings or occupations in Czechoslovakia) ; 
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Danzig, Senate Resolution of July 17, 1921 (exempt from income and salaries 
tax); Denmark, Law, 1922, Sec. 3 (exempt from income tax except income 
derived from real estate in Denmark, or from property held in fidetcommis- 
sum or from an enterprise conducted in Denmark); Italy, Law, 1877, Art. 7, 
Decree 1923, Art. 5 (exempt from tax on income from movable property 
except in case of bonds of the public debt and from supplementary progres- 
sive tax on income); Sweden, Memorandum concerning fiscal régime ap- 
plicable to foreign consuls, 1930 (exempt from communal tax on revenue and 
from state tax on revenue except for revenue from immovables in Sweden 
and from enterprises and employments carried on in Sweden); Haiti, Law, 
1912, Art. 24 (exempt from all public and municipal taxes of a personal na- 
ture, but not indirect or real taxes); Finland, Law, 1924, Sees. 4 and 78 (ex- 
empt from state and communal income tax except for income from domestic 
real estate, or from profession carried on in Finland, or wages and pensions 
received there); Germany, memorandum regarding tax exemptions of con- 
suls, 1930, III (exemption from direct personal taxes except for taxes levied 
on the basis of the economic connection of the taxable object with the terri- 
tory of the state); Hungary, Law 33 of 1916, Art. 5 (exempt from income tax 
with the exception of income derived from real property situated in Hungary 
and from the capitalized value of concessions rented in special places in 
Hungary); Irish Free State, Act 1928, Sec. 7 (exempt from income tax in 
respect of any income arising outside the Irish Free State); Luxemburg, 
Note of Ministry of Foreign Affairs, 1931 (exempt from tax on income and 
from complementary tax except for profits realized from industrial, commer- 
cial or agricultural enterprises in Luxemburg, and salaries received by reason 
of the exercise in Luxemburg of an accessory occupation); Netherlands, Act 
1914, Arts. 33 and 34 (exempt from income tax except for income derived 
from real estate or mortgages on real estate within the Netherlands, ad- 
vances of money and partnerships in businesses or professions carried on ir the 
Netherlands); Norway, Memorandum, April, 1925 (exemption from mcome 
tax except on income from trade or vocation other than that of consul car- 
ried on in Norway); Chile, Despatch from U. 8S. Ambassador, 1930 (exempt 
from income tax); Poland, Law, Dec. 3, 1924, Art. 2 (exempt from taxation 
on service salaries and all income from sources outside of Poland); U. 8.8. R., 
Reg., 1927, Art. 11 (exempt from all direct taxes except taxes relating to the 
exploitation of industrial or commercial enterprises or to participation n 
such enterprises or to the exercise of a profession); Turkey, Law, 1926, 
Art. 2 (exemption from tax on profits but only on the occasion of the exercise 
of consular functions); U. S., Regulations 74 on the Income Tax, Art. 641 
(exempt from federal income tax with respect to wages, fees and salaries 
received in compensation for consular services; no exemption for income re- 
ceived from investments in the United States in bonds and stocks and from 
interest on bank balances and from any business carried on in the United 
States). Treaties: Explicit provisions for exemption from income taxation 
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Ordinance, 1923, Sec. 8; Sweden, Ordinance, 1928, Sec. 6; U. S., Regulations 
74 on the Income Tax, 1929, Art. 641; Germany-Sweden, 1928, Art. 12. 
The treaties cited in the preceding paragraph which grant exemption for 
direct taxes would also be applicable to income received as consul. See the 
following statements from diplomatic correspondence: ‘‘The general prin- 
ciple is that a foreign consular officer is subject to no charge in the country 
of residence, by reason of his official capacity or acts. . . . I know of no 
[United States] internal-revenue tax which could affect the official character, 
functions, or emoluments of a foreign consul.”’ (Sec. of State Frelinghuysen 
to Mr. de Struve, Russian Minister, April 21, 1884, 5 Moore’s Dig. 89.) 
“Mr. Seward . . . added that the Department of State was not aware that 
the income of any United States consul abroad, derived from official source, 
was taxable by the governments of the countries where they resided.” 
(Sec. of State Seward to Mr. Chase, Sept. 23, 1863, 5 Moore’s Dig. 87.) 
‘““Whatever we may say of the right of government to tax the incomes. . . 
of persons residing within its borders as consuls from foreign governments, 
the practice of late years of our own government, and it is believed of the 
British government, has been not to insist on such a tax. Therefore, what- 
ever may be said on the abstract question of the right of the British govern- 
ment to tax your income, you may with good reason claim exemption from 
such tax in the present case on the ground of international comity and 
reciprocal favor.’”’ (Second Asst. Sec. of State Adee to Mr. Bonham, consul 
general at Calcutta, April 5, 1887, 5 Moore’s Dig. 87.) 


INCOME DERIVED FROM SouRCES OUTSIDE THE RECEIVING STATE 


National regulations which grant exemption from taxation of income other 
than income received as consul, vary widely. Some regulations grant exemp- 
tion generally to ‘“‘incomes of consuls” without specifically indicating limita- 
tions as to sources; others are complicated by the peculiarities of the income 
tax laws. Canada, Act, 1927, Sec. 4 (‘income of consuls and consuls-gen- 
eral and of officials of a foreign country whose duties require them to reside 
in Canada’’); similar provisions: British Columbia, Revised Statutes, No. 
254, Sec. 42, Manitoba, Income Tax Act, Sec. 4, Prince Edward Island, 
Taxation Act, 1924, Sec. 28; Fiji, Ordinance, 1921 (‘‘income of consuls and 
consuls-general’’); Austria, Law, 1924, Sec. 154 (‘‘exempt from the payment 
of income tax .. . as regards all income” not received from certain in- 
dicated sources); Belgium, Memorandum, fiscal and customs immunities 
of foreign consuls, 2 (b and c) (exemption from tax on revenue when derived 
from foreign securities, credits held abroad, and deposits abroad, and for 
professional revenues except for resources coming from industrial commercial 
or agricultural exploitations in Belgium); Czechoslovakia, Law, 1927, Sec. 
2 (exempt from income tax with regard to the total income with the excep- 
tion of income derived from real property or mortgages on real property in 
Czechoslovakia or from undertakings or occupations in Czechoslovakia) ; 


ARTICLE 24 349 


Danzig, Senate Resolution of July 17, 1921 (exempt from income and salaries 
tax); Denmark, Law, 1922, Sec. 3 (exempt from income tax except income 
derived from real estate in Denmark, or from property held in fideicommis- 
sum or from an enterprise conducted in Denmark); Italy, Law, 1877, Art. 7, 
Decree 1923, Art. 5 (exempt from tax on income from movable property 
except in case of bonds of the public debt and from supplementary progres- 
sive tax on income); Sweden, Memorandum concerning fiscal régime ap- 
plicable to foreign consuls, 1930 (exempt from communal tax on revenue and 
from state tax on revenue except for revenue from immovables in Sweden 
and from enterprises and employments carried on in Sweden); Haiti, Law, 
1912, Art. 24 (exempt from all public and municipal taxes of a personal na- 
ture, but not indirect or real taxes); Finland, Law, 1924, Sees. 4 and 78 (ex- 
empt from state and communal income tax except for income from domestic 
real estate, or from profession carried on in Finland, or wages and pensions 
received there); Germany, memorandum regarding tax exemptions of con- 
suls, 1930, III (exemption from direct personal taxes except for taxes levied 
on the basis of the economic connection of the taxable object with the terri- 
tory of the state); Hungary, Law 33 of 1916, Art. 5 (exempt from income tax 
with the exception of income derived from real property situated in Hungary 
and from the capitalized value of concessions rented in special places in 
Hungary); Irish Free State, Act 1928, Sec. 7 (exempt from income tax in 
respect of any income arising outside the Irish Free State); Luxemburg, 
Note of Ministry of Foreign Affairs, 1931 (exempt from tax on income and 
from complementary tax except for profits realized from industrial, commer- 
cial or agricultural enterprises in Luxemburg, and salaries received by reason 
of the exercise in Luxemburg of an accessory occupation); Netherlands, Act 
1914, Arts. 33 and 34 (exempt from income tax except for income derived 
from real estate or mortgages on real estate within the Netherlands, ad- 
vances of money and partnerships in businesses or professions carried on in the 
Netherlands); Norway, Memorandum, April, 1925 (exemption from income 
tax except on income from trade or vocation other than that of consul car- 
ried on in Norway); Chile, Despatch from U. 8S. Ambassador, 1930 (exempt 
from income tax); Poland, Law, Dec. 3, 1924, Art. 2 (exempt from taxation 
on service salaries and all income from sources outside of Poland); U. 8.58. R.., 
Reg., 1927, Art. 11 (exempt from all direct taxes except taxes relating to the 
exploitation of industrial or commercial enterprises or to participation n 
such enterprises or to the exercise of a profession); Turkey, Law, 1926, 
Art. 2 (exemption from tax on profits but only on the occasion of the exercise 
of consular functions); U. S., Regulations 74 on the Income Tax, Art. 641 
(exempt from federal income tax with respect to wages, fees and salaries 
received in compensation for consular services; no exemption for income re- 
ceived from investments in the United States in bonds and stocks and from 
interest on bank balances and from any business carried on in the United 
States). Treaties: Explicit provisions for exemption from income taxation 
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are rarely found in treaties. Such exemption is included in the exemption 
from direct taxation which a large number of treaties give. See treaties 
listed under Person of Consul (supra). The following treaties specify excep- 
tions to the exemption from taxation. U. 8.-Austria, 1928, Art. 15 (exempt 
from all taxes on person, property or salary except taxes levied on account of 
possession or ownership of property within receiving state or income derived 
from sources within receiving state); similar provisions in U. S.-Salvador, 
1926, Art. 17; U. S.-Latvia, 1928, Art. 19; U. S.-Honduras, 1927, Art. 18; 
U. S.-Cuba, 1926, Art. 6; U. S.-Germany, 1923, Art. 19; Estonia-Latvia, 
1921, Art. 6 (exemption from taxes of direct and personal nature except 
consumption taxes and taxes affecting landed property in receiving state) ; 
Russia-Bulgaria, 1911, Arts. 14 and 15 (exemption from all direct and per- 
sonal taxation on property except taxes relating to real estate in the receiving 
state or capital invested in local commercial and industrial enterprises) ; 
Latvia-Poland, 1924, Art. 5 (exemption from direct taxation ‘‘of a personal 
nature’’ except taxes on immovable property or capital invested in indus- 
trial or commercial undertakings in the receiving state). 


Property USED IN THE EXERCISE OF CONSULAR FUNCTIONS 


Exemption from this class of taxes is rarely provided for explicitly in 
national regulations and treaties. It would be included in those provisions 
of such regulations and treaties as give exemption from all direct taxes. The 
article under consideration is intended to give exemption only from direct 
taxes on the property of the consul used in the exercise of his consular func- 
tions. It would not exempt the consuls from the payment of consumption 
and other indirect taxes on property which he purchases. Nor would it 
give exemption from stamp taxes on documents drawn up in the consulate, 
nor from transfer or registry taxes. Some national regulations grant exemp- 
tion for consumption and luxury taxes. Danzig, Senate Resolution, April 
23, 1929 (exemption from resort tax, and consumption taxes on specified 
quantities of wine and tobacco); Czechoslovakia, Communication of Minis- 
try of Foreign Affairs, May 25, 1929 (exemption from communal tax on 
apartments de luxe, and communal tax on games). A number of states grant 
exemption from motor vehicle taxes. (Belgium, Memorandum on fiscal and 
customs immunities of foreign consuls, 1930; Czechoslovakia and Danzig, 
supra; Sweden, Memorandum regarding fiscal régime applicable to foreign 
consuls, 1930, III; Denmark, Law, 1921, par. 35; Canada, British Columbia, 
Report of Executive Council, 1929; Finland, Law, 1929, Sec. 3.) Under the 
text of this article a consul would receive exemption from a motor vehicle tax 
if the vehicle were used in the performance of consular functions and if the 
tax were on the vehicle itself. No exemption would be given for taxes in the 
nature of payment for the privilege of driving or for indirect taxes on the 
sale of motor fuel. 
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A number of states grant exemption from other taxes for which no exemp- 
tion is given under this article. Belgium, supra (exemption from taxes on 
servants, horses, dogs, bicycles, carriages, hunting arms, radio reception 
sets); Norway, Memorandum, 1925 (restaurant tax, dog tax); Danzig, supra 
(exemption from broadcasting fees); Costa Rica, Decree, 1925, Art. 29 
(visa fees); Italy, Decree, January 28, 1866, Art. 98 (visa fees). 

Specific exemption for immovables owned or leased by the consul and used 
in the exercise of consular functions is not often given. Indeed scme pro- 
visions deny to consuls exemption from taxation of immovables in the receiv- 
ing state (see citations supra in regard to taxes on income from.sources 
outside the receiving state) in such broad terms as to exclude this exemption. 
This article must be read in connection with Article 19 relating to exemptions 
in regard to public consular property. The exemption in regard to property 
of the consul used in connection with consular functions is a complement to 
the exemption of publicly owned property used for consular purposes there 
granted. (See comment under Article 19 for references regarding exemp- 
tions in regard to immovables.) 

It will be seen that the exemptions provided for in the article under con- 
sideration are a distillation of the most commonly granted exemptions. The 
majority of national regulations impose on such exemptions a condition of 
reciprocity, but this is unnecessary in a multipartite convention, and the reg- 
ulations give a good index to the practice of states, in spite of this reservation. 

These exemptions, with exception of that for income received as consul, are 
extended only to consuls who are consuls of career and who are not nationals 
of the receiving state (Article 26). They are also extended to career officials 
employed in consulates (Article 27). 

This article may be compared with the form proposed by the German gov- 
ernment as a basis for reciprocal agreement with other states: ‘“‘Consuls in 
so far as they are professional officials, as well as the officials subordinated to 
them, and persons in the service of the consuls and their officials shall be 
exempt from direct personal taxes in the receiving state. The exemption 
arises only if the said persons are nationals of the sending state and exercise 
no profession, trade or other gainful enterprise outside of their office or serv- 
ice in the receiving state. The exemption does not extend to direct personal 
taxes in so far as these are levied in regard to the individual taxable objects 
and on the basis of their economic connection with the territory of the receiv- 
ing state, without consideration of the nationality, residence and sojourn of 
the person subject to the tax. 

“Receipts of service which consuls, including the officials subordinated to 
professional consuls and persons in the service of consuls and their officials, 
enjoy as compensation for their activity as consul or as consular official shall 
always be exempt from taxation in the receiving state.’”’ (Memorandum 
regarding tax exemptions of diplomats and consuls, 1930, III.) 
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ARTICLE 25.—CUSTOMS DUTIES 


A receiving state shall exempt a consul from customs duties upon articles 
imported for his official or personal use or for the use of his family. 


COMMENT 


While this article grants exemption from customs duties, it does not grant 
any exemption from customs examination, nor does it entitle the consul to 
import articles the importation of which is prohibited. No distinction is 
made between articles imported on first installation and articles imported 
later. Since the receiving state is required to exempt the consul, it is imma- 
terial whether the articles are the property of the sending state or his own 
property. 

This article applies only to customs duties and not to such taxes as may be 
imposed later upon imported articles. Thus, the receiving state may im- 
pose a tax on the alienation of such imported articles. A tax after arrival 
imposed in lieu of customs would be prohibited under Article 24 (b). This 
article does not require the receiving state to grant exemption from export 
charges. 

Many national regulations and treaties give some form of customs exemp- 
tion, but the details vary widely. Austria, Ordinance, 1920, par. 32 (official 
requirements, as shields, coats of arms, printed matter, seals); Argentina, 
Decree, 1926, Art. 43 (exemption for career consuls of articles brought in for 
initial installation, and of articles for public use) ; Belgium, Memorandum on 
fiscal and customs immunities of foreign consuls, 1930 (exemption only for 
official emblems; furniture and office supplies not exempt; articles for initial 
installation exempt only by virtue of general exemption for aliens coming to 
install themselves in Belgium) ; Canada, Tariff Regulations, item 706 (exemp- 
tion of consuls general from custom examination and duties for articles for 
personal or family use; for consuls other than consuls-general, exemption 
only on first entry from customs duty for articles for personal or household 
use; customs duty exemption for uniforms, emblems and official equipment) ; 
Great Britain, Note from British Legation at Peiping, 1930 (exemption from 
examination of official furniture, stationery and supplies, and baggage of 
consuls of career on first arrival); Union of South Africa, Act, 1925, item 317 
(consular uniforms and appointments, articles for official or private use, 
except private wearing apparel, food, drink or tobacco); Newfoundland, 
Act, 1925, item 323 (articles for official use) ; Sierra Leone, Ordinance, 1924, 
item 11 (articles for official use of consulate; luggage and personal effects of 
consul, his family, and suite); Brazil, Memorandum on exemption from 
excise taxes, 1930, par. 6 (exemption for all goods and effects imported by 
consuls-general of career of states which have no legation in Brazil; exemp- 
tion for articles for personal use on first installation for other consuls of 
career); Chile, Law, 1929 (exemption for consuls of career up to specified 
amounts for each rank); China, Procedure for exemption from duty, par. © 
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(articles for official or personal use brought in on first arrival); Czechoslo- 
vakia, Communication of Ministry of Foreign Affairs, June 25, 1929 (official 
emblems, printed matter, office furnishings, but not stationery; exemption 
for principal career consuls of articles for personal use on first installation) ; 
Egypt, Note, 1930 (exemption for personal effects and furniture, with exemp- 
tion for limited amounts of tobacco); Finland, Law, 1924, Sec. 12 (articles 
for official use); France, Memorandum, 1930 (articles for official use) ; Ger- 
many, Ordinance, 1929, par. 1 (articles for personal use of members of con- 
sulate and families); Greece, Customs code, 1927, Art. 25 (objects of first 
installation except food, drink, prohibited articles, and articles subject to 
consumption taxes); Italy, General Tariff, 1921, Art. 8 (articles for official 
use, objects of first installation, except food and drink); Japan, Law, 1910, 
Art. 7 (articles for official use); Lithuania, Note from Ministry of Foreign 
Affairs, 1929 (articles for official use) ; Mexico, Decree, 1927 (exemption from 
customs examination and duties of articles for official use, and of baggage, 
articles of travel and used household furniture on first entry); Netherlands, 
Law, 1921 (exemption from import and export duties for articles of official 
use, for personal and family use, and used household effects); Norway, 
Memorandum, 1926 (articles for official use; baggage and household effects 
of consuls of career and families on first arrival); Poland, Ordinance, 1926, 
par. 1 (exemption from customs examination and duties for articles for 
official use; exemption from customs duties of articles for personal use on 
first installation); Sweden, Memorandum concerning diplomatic and con- 
sular immunities, 1930 (articles for official use; articles for household use on 
first installation by virtue of general exemption for aliens arriving to install 
themselves in Sweden) ; Switzerland, Law, 1925, Art. 14, Order, 1926, Art. 6 
(articles for official use, articles for personal use on first arrival, except ar- 
ticles for consumption; exemption effected by a later reimbursement of du- 
ties collected) ; Turkey, Law, 1929, Art. 6 (articles for official use, and articles 
for personal use of principal career consuls brought in on first arrival or 
within six months after arrival); U. S., Customs Regulation, 1923, Art. 404 
(articles for official use, baggage and effects of consular officers and families 
on first arrival), 

Provisions for customs exemptions for consuls are rarely found in consular 
conventions, with the exception of recent conventions concluded by the 
United States. (U.S.-Germany, 1923, Art. 27; U. S.-Estonia, 1925, Art. 26; 
U. S.-Hungary, 1925, Art. 22; U. S.-Cuba, 1926, Art. 16; U. S.-Salvador, 
1926, Art. 25; U. S.-Latvia, 1928, Art. 27; U. S.-Austria, 1928, Art. 31.) 
Certain of these conventions give exemption for articles for personal use only 
on first arrival and most favored nation treatment with reference to later 
importations, while others give exemption for articles imported at any time 
during the incumbency of the consuls. (See also, Italy-Egypt, 1906, Art. 
14; Germany-Rumania, 1925, Art. 29; Germany-Lithuania, 1928, Art. 8.) 

It will be noted from the above citations that exemption of articles for 
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official use obtains very generally, and that exemption for articles for per- 
sonal use brought in on first arrival is also commonly provided for. On the 
other hand exemption for articles for personal and family use brought in at 
any time, is met with relatively infrequently. Indeed, provisions are some- 
times found excluding any customs exemptions for consuls. (Estonia- 
Latvia, 1926, Art. 6.) This article, therefore, goes somewhat further than 
the existing practice. It is believed that such exemptions are necessary for 
the proper functioning of consuls and that this consideration should out- 
weigh the relatively small deprivation of revenue which the receiving state 
would incur. Most of the provisions of the national regulations contain a 
reservation of reciprocity, which is unnecessary in a multipartite convention. 
These exemptions, excepting that for property imported for official use, are 
extended only to consuls who are consuls of career and who are not nationals 
of the receiving state (Art. 26). 
They are extended to career officials employed in consulates (Art. 27). 


ARTICLE 26.—CONSULS OTHER THAN CONSULS OF CAREER 


A receiving state is not required to grant the exemptions provided for in 
Articles 20, 23, 24 and 25, to a consul who is a national of the receiving state 
or to a consul who is not a consul of career, provided that it shall exempt 
every consul from taxes upon his income as a consul and from customs 
duties upon property imported for official use. 


COMMENT 


The denial of certain immunities and exemptions to consuls who are not of 
career or who are nationals of the receiving state is very general. It is 
usualiy expressed as a specific limitation on the particular immunity given 
to consuls. The exemptions which the receiving state is not required to 
grant under this article, include exemption from arrest (Art. 20), from mili- 
tary or other public service (Art. 23), from taxation except taxation of income 
as consul (Art. 24), and from customs duties except duties on articles im- 
ported for official use (Art. 25). 

This article is based on the traditional distinction between trading or 
merchant consuls and consuls of career. (See Art. 1 (c).) States have 
generally refused to consider consuls who are not permanent officials of the 
sending state as entitled to the same treatment as consuls of career. Often 
the distinction is not in terms between career consuls and others, but rather a 
denial of immunities to consuls engaging in another business or profession. 
Such widespread practice must be taken account of in a codification of the law. 

The distinction is further justified by the principles underlying this con- 
vention. The exemptions given to consuls are intended to prevent interfer- 
ence with the consular business. Any requirement of the receiving state, 
taking the time of the consul, might have this effect, where the consul is 
required to give all his time to the functions of his office. This consideration 
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is less important where the consular business is conducted by a merchant 
consul merely as an auxiliary to his own private business. Furthermore, the 
possibilities of abuse would be vastly magnified if merchants were permitted 
to use their positions as consuls to secure the exemptions granted by this 
draft. ‘‘A trading consul in all that concerns his trade is liable in the same 
way as a native merchant. The character of a consul does not give any 
protection to that of merchant when they are united in the same person.” 
(Coppell v. Hall, 1868, 7 Wallace 543; see also Secretary of State Evarts to 
Mr. Foster, Minister to Mexico, February 20, 1880; Secretary of State Blaine 
to Minister to Mexico, April 6, 1892; 5 Moore’s Dig. 35, 51; U.S. Reg. 1931, 
Sec. 74.) In order to distinguish consuls of career, their status should be 
specified in their commissions (see Art. 4, supra). It would also seem ad- 
visable that the sending state expressly instruct them to refrain from engaging 
in any business in the receiving state. (See U. S. Reg. 1931, Secs. 25, 34, 
U.S. Stat. 101.) 

The exceptions in regard to income as a consul and articles imported for 
official use are based upon the fact that the interest of the sending state is 
directly involved. A tax upon the consul’s official income would in effect 
be a tax on the sending state, since that state might have to pay a larger 
salary toits consuls. Property imported for official purposes would normally 
be the property of, or at least supplied by, the sending state. The exemption 
of the sending state from taxation and local process with respect to its own 
interest in consular property (Art. 19) of course applies, whatever the status 
of the consul, as do the privileges with respect to archives (Art. 16), office 
(Art. 17), coat of arms and flag (Art. 18). 

It is to be noted that no exception is made from Article 21 relating to 
exemption from the jurisdiction of the receiving state, in regard to acts done 
in performance of consular functions. The exemption provided for in Article 
21 is not designed merely to assure the unimpeded functioning of the consular 
business, but also to conform to the general principle of international law that 
an act of a public officer in foreign territory in the performance of functions 
which his state is competent to authorize at that place should not render the 
officer liable under the local law. His act is the act of his state and contro- 
versies in regard to it should be settled by diplomatic or other international 
procedure. (See comment to Article 21, supra.) Every consul admitted by 
the receiving state comes within this principle with respect to his official acts, 
whatever his nationality and whether or not he engages in business. The 
same principle applies to the exemptions in regard to testimony and dis- 
closure of official information provided for in Article 22. 

National regulations and treaties sometimes deny immunity to consuls not 
of career or to consuls not having the nationality of the sending state or hav- 
ing the nationality of the receiving state: in general terms (Honduras, Law, 
1906, Arts. 45, 46; U. 8. S. R., Reg., 1927, Art. 9; Rumania-Bulgaria, 1911, 
Art. 17); from arrest or attendance as witness (Austria, Civil Procedure 
Order, 1895, par. 32; Belgium, Exequatur; Brazil, Reg., 1851, Art. 20; Haiti, 
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Law, 1926, Art. 12; Belgium-Denmark, 1909, Art. 8; Inter-American Jurists 
draft, 1927, Art. 25; Havana Convention, 1928, Art. 22); from military serv- 
ice (Brazil, Reg. 1851, Art. 20; Germany-Estonia, 1924, Art. 8; Cushing, 
1856, 8 Opinions of the Attorney General 169; but see 12 Dalloz jur. gen. 
281, where a French court held that a consul of Sardinia at Rouen was not 
liable to service in the national guard even though he was a French subject) ; 
from taxation (Belgium, Memorandum on fiscal and customs exemptions of 
foreign consuls, 1930; Czechoslovakia, Law, 1922, par. 1, Law, 1927, par. 2; 
Denmark, Law 1922, par. 3; Germany, Memorandum regarding tax exemp- 
tions of diplomats and consuls, III; Turkey, Law, 1926, Art. 2; Germany- 
Nicaragua, 1896, Art. 22; U. S.-Germany, 1923, Art. 19; U. S.-Latvia, 1928, 
Art. 19); from customs duties (Argentina, Decree, 1926, Art. 43; Brazil, 
Memorandum on exemption from excise taxes, 1930, par. 6; Czechoslovakia, 
Communication of the Ministry of Foreign Affairs, June 25, 1929; Norway, 
Memorandum, 1926; Turkey, Law, 1929, Art. 6; U. S.-Germany, 1923, 
Art. 27; see discussion of French treaties, 2 Travers, Le droit penal int. 
288 ff.). 

This article denies the specified exemptions to any consul who is a national 
of the receiving state, hence consuls who are nationals of third states are 
treated on an equal footing with nationals of the sending state (Belgium, 
Law, 1856; Italy, Law, 1877, Art. 7; U. S. Reg. 1931, Sec. 73). The United 
States has on occasion offered protection to nationals of third states serving 
as its consular agents abroad (Secretary of State Hay to Mr. Loomis, Minis- 
ter to Venezuela, January 16, 1901, For. Rel. 1901, p. 534, 5 Moore’s Dig. 47), 
and it has accorded to nationals of third states serving as consuls in its terri- 
tory the “‘official immunities or privileges stipulated for his consular office”’ 
(Assistant Secretary of State Moore to Mr. Murguinado, May 12, 1898, 5 
Moore’s Dig. 35). The limitation of the immunity illustrated in these cases 
is based upon the desire of the receiving state not to permit its own nationals 
to be granted immunities. Frequently the regulations accord the exemption 
only to nationals of the sending state (Haiti, Order, 1912, Art. 24; Hungary, 
Law 10 of 1909, Art. 4; Poland, Law, 1924, Art. 1; see also Inter-American 
Jurists draft, 1927, Art. 25; Havana Convention, 1928, Art. 14). The 
considerations underlying this rule are not immediately apparent. In 
many cases it would appear to be a convenient method of stating that only 
career consuls are to come within the immunities granted. Since the career 
service is in most countries open only to nationals, the practical effect of such 
a provision would be that all career consuls would be entitled to the 
exemptions. 


ARTICLE 27.—OFFICIALS EMPLOYED IN CONSULATE 


A receiving state shall grant the exemptions accorded to consuls in 
the final clause of Article 22 to all persons employed in a consular office, and 
it shall grant the exemptions accorded to consulsin Articles 23,24, and 25 toa 
person who is not a national of the receiving state employed as a career 
official in a consular office. 
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COMMENT 


This article requires the receiving state to grant to all persons employed in 
a consular office the exemption in regard to official information (Art. 22) and 
to career officials so employed who are not nationals of the receiving state im- 
munity from jurisdiction for official acts (Art. 21), exemption from military 
and other public service (Art. 23), exemption from taxation (Art. 24), ex- 
emption from customs duties (Art. 25). The expression ‘career official’’ 
must be read in connection with Art. 1, par. (c), which speaks of a ‘‘consul 
of career’’ as a ‘“‘consul who is a permanent official of the sending state and 
who is engaged in no business or profession in the territory of the receiving 
state other than that of consul.” A ‘‘career official’ is thus one who is a 
permanent official of the sending state, and who is engaged in no other busi- 
ness or profession in the territory of the receiving state. Such career officials 
would include the clerks of the American consular service, all of whom are 
clerks in the Foreign Service of the United States and must be appointed as 
far as practicable under civil service rules and regulations (U. 8S. Reg., 1931, 
Sec. 24). They would also include the various classes of subordinate officials 
of the French service, chancellors, dragomans, interpreters, attachés of 
chancellery, clerks of chancellery, and dragoman and interpreter pupils. 
(Decree, 1913, Art.1.) Onthestatus of chancellors in the French service, see 
discussion of Lonsdale Shop v. Bibily (1925), 213 New York Supplement 170, 
under Article 4, swpra. Such subordinate officials have sometimes been 
designated as the ‘‘persons attached to a consulate” (U.S. S. R.-Poland, 
1924, Art. 3), ‘““employees” (U. S. S. R.-Germany, 1925, protocol 6, f), 
“‘persons employed by consuls” (France-Poland, 1925, Art. 3; France-Italy, 
1862, Art. 2; France-Portugal, 1866, Art. 2; France-Greece, 1876, Art. 8; 
France-Bolivia, 1897, Art. 8. See also 2 Travers, Le droit penal int. 290). 
The term would not include consular agents in the common usage of this 
designation, since such persons would be “ consuls” under Article 1, par. (a), 
and their immunities would fall under Article 26 dealing with consuls other 
than consuls of career. (See Art. 1 (b), comment.) 

It will be noted that the immunities granted to subordinate career officials 
by this article are more extensive than those granted to non-career consuls 
under Article 26. The immunities of subordinate officials do not include 
immunity from arrest or exemption from attendance as witness. These 
immunities are based on the necessity of not impeding the consular functions 
and only a consul is given them. The other immunities are based directly 
on the status of the person as a recognized officer of the sending state, and only 
indirectly upon necessity for the exercise of consular functions. 

When immunities are extended to subordinate officials by national regula- 
tions and treaties it is usually in regard to taxation and customs exemptions. 
Exemption from taxation: Belgium, Memorandum on fiscal and customs 
immunities of foreign consuls, 1930 (exemption from taxation may be ac- 
corded by agreement to chancellery agents employed in consulates who are 
nationals of the sending state); Czechoslovakia, Law, 1920, par. 4 (officials, 
who are aliens, exclusively employed for the business of the consulate); 
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Denmark, Memorandum, 1930, I, B (office personnel, not of Danish origin, 
employed by foreign consular representatives, provided such persons have 
been sent to Denmark for the purpose of performing duties at the consular 
office); Germany, Memorandum regarding tax exemptions of diplomats and 
consuls, 1930 (officials subordinated to professional consuls, provided they 
are nationals of the sending state); Netherlands, Income Tax Act, 1914, 
Art. 33 (officials, who are aliens, serving under a consular representative) ; 
U. S., Reg. 74 on the income tax, Art. 641 (all foreign consular officers and 
employees in foreign consulates who are nationals of the sending state); 
U. 8.-Germany, 1923, Art. 19 (employees in a consulate who are nationals of 
the sending state); same provision in U. S.-Estonia, 1925, Art. 18, U. S.- 
Austria, 1928, Art. 15; Hungary-Czechoslovakia, 1923, Art. 11 (officials, who 
are nationals of the sending state, attached to consular representatives) ; 
Belgium-Latvia, 1925, Art. 11 (clerical staff, appointed and paid by the 
government, employed in a consulate). Exemption from customs duties: 
Netherlands, Law, 1921, Art. 3 (chancellery officials, who are aliens, attached 
to consulates); Germany, Memorandum regarding tax exemptions of diplo- 
mats and consuls, 1930 (alien members of consular representations); U. S.- 
Germany, 1923, Art. 27 (suites of consular officers) and similar provisions in 
other recent treaties of the United States. Exemption from military service: 
Germany-Estonia, 1925, Art. 7 (attachés, chief clerks and secretaries who are 
regular members of the consular service and nationals of the sending state). 

Exemption from customs duties and military service for the subordinate 
officials is much less common than exemption from taxation. To that 
extent the provisions of this article are de lege ferenda. ‘The exemption from 
military service is clearly to be supported as necessary in the interest of the 
consular service of the sending state. The exemption from customs duties 
is a complementary provision to the exemption granted to consuls of career, 
and would seem a desirable result to be achieved for the subordinate career 
officials who would generally be more in need of such exemption than the 
consuls themselves. 


ARTICLE 28.—EXTRADITION OF CONSUL 

A receiving state and a sending state shall apply the provisions of an 
extradition treaty in force between them to a person who is charged with 
having committed, while a consul of the sending state or while employed in 
a consular office of the sending state, an offense against the law of the send- 
ing state, in case such person would have been subject to extradition under 
such treaty if the offense had been committed in the territory of the sending 
state, provided that the receiving state does not assume jurisdiction to 
punish such person for the same act. 


COMMENT 


This article is designed to fill the gap created by the exemption of a consul 
or person employed in a consulate from the jurisdiction of the receiving state 
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with respect to acts in the performance of official functions (Arts. 21, 27, 
supra). Some states have construed the exemption as applicable to cases 
where consuls in pursuance of their functions have taken possession of estates 
of deceased nationals or other valuable assets and have then absconded with 
such property (Justiga v. Visconde de Wildick, consul general of Portugal 
Cas. No. 1707, Supreme Court of Brazil, 39 O Direito 244; Tarabotti v. 
Consulate General of Italy, Supreme Court of Argentine, 9 Fallos 7, 2a serie; 
Oldrati v. Consul of Italy, Supreme Court of Argentine, 82 Fallos 392). In 
such cases the sending state has an obvious interest in having the person 
extradited, but the usual extradition treaties apply only to fugitives who have 
committed offenses in the territory of the demanding state and thus would 
not be applicable. Some national regulations suggest the possibility of return 
of such persons to the sending state for punishment (Brazil, Reg. 1851, 
Art. 18; U. S. Reg. 1931, Sec. 73). At the request of Colombia, Venezuela 
extradited a Colombian consul in 1922, charged with embezzlement of 
government funds. (Extradition of Carlos Luis Jacome, Memoria, 1923, 
p. 156, Corte Federal y de Casacién.) 

A receiving state is not obliged to extradite a person under this article 
unless at the time the offense was charged to have been committed he was 
“a consul of the sending state or employed in a consular office of the sending 
state.’ This means according to Article 3 that at the time he must have 
been admitted by the receiving state. The locus of the act is unimportant. 
The act may have been committed in the territory of the receiving state, of a 
third state or even of the sending state, but in the last case resort to this 
article would be unnecessary since the existing extradition treaty would 
cover the matter. 

The article does not apply unless the act charged is “‘an offense against the 
law of the sending state.” It is not enough if the legislation of the sending 
state provides punishment for acts of like character committed in its terri- 
tory. States have often provided for the punishment of certain acts com- 
mitted by their consuls abroad. ‘‘ Whoever, being a consul, or vice-consul, 
or other person employed in the consular service of the United States, shall 
knowingly certify falsely to any invoice, or other paper, to which his certifi- 
cate is by law authorized or required, shall be fined, ete.”’ (U. S. Crim. Code, 
1909, §70, Rev. Stat. §5442. See also U. S. Rev. Stat. §1750; Chile, 
code of Criminal Procedure, 1906, p. 734; Ecuador, Criminal Law, Art. f2 
(2)). It seems clear from recognized principles of international law that no 
objection can be taken to the exercise of criminal jurisdiction by a sending 
state over members of its consular service who are its nationals for acts 
committed abroad in case such persons voluntarily come within the territory 
of the sending state. Practice indicates that such exercise of jurisdiction is 
proper, even if the member of the consular service is not a national of the 
sending state. (Moore, Report on Extraterritorial Crime, 2 Moore’s Dig. 
256, 266; Blackmer v. U. S., 1932, 52 Sup. ct. 253.) 
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The article does not apply unless the person “‘ would have been subject to 
extradition under the provisions of an extradition treaty in force between the 
receiving state and the sending state if the offense had been committed in 
the territory of the sending state.”’ The extradition treaty applies in full 
with respect to both states, except in regard to the locus of the offense. Any 
exceptions in the extradition treaty such as those relating to “political 
offenses”’ or offenses committed by nationals of the state of asylum would 
apply. The procedure of the extradition treaty would also apply with 
reference to the form of the request, proof, etc. and the demanding state 
would be bound by any limitations such as that forbidding prosecution of 
the offender for offenses other than that for which he was surrendered. 
Extradition treaties often cover offenses of the type for which consuls have 
been made liable by the legislation of sending states, such as ‘‘forgery or 
falsification of the official acts of the government,’’ ‘‘Embezzlement by 
public officers,” “‘perjury.”’ (See U. 8.-Costa Rica, 1922, Art. 3 (11, 13, 
18).) 

The article does not apply if the receiving state ‘‘assumes jurisdiction to 
punish such person for the same act.’”’ This provision does not determine 
when the receiving state may properly exercise such jurisdiction. That 
question would be covered by applicable treaties or general international law 
and it is to be presumed that the receiving state will not exercise jurisdiction 
contrary to such requirements. The sending state is of course free to object 
on such grounds to the exercise of jurisdiction over its consul and if its 


objection is successful it may then request extradition under this article. 


SECTION V. DUTIES OF THE SENDING STATE 
ARTICLE 29.—OBSERVANCE OF LOCAL LAW 


A sending state shall require its consul to observe scrupulously the law of 
the receiving state, in so far as that law is not inconsistent with the provi- 
sions of this convention or with treaties in force between the sending and 
the receiving states. 

COMMENT 


This convention is based upon the principle that a consul is subject to the 
law of the receiving state except in so far as he is entitled to some legal 
advantage conferred upon him by virtue of this convention or by a special 
treaty in force between the sending state and the receiving state. (See 
preliminary comment.) Such legal advantage may be in the form of a power 
to exercise a specified function (Art. 11 preliminary paragraph) or in the 
form of a right, privilege, exemption or immunity (Art. 15) which the sending 
state is entitled to insist upon under international law. Apart from such 
advantages, the sending state should see that its consuls respect the local law. 
This is recognized by a general provision in many national regulations 
(Argentine, Reg. 1926, Art. 69; Brazil, Reg. 1851, Art. 1; Denmark, Inst., 
1912, Art. 23; Egypt, Law, 1925, Art. 13; Germany, Law, 1867, Art. 1; 
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Inst. 1871, Art. 1 (4); Siam, Reg. 1929, Art. 10; Sweden, Inst. 1928, Art. 22 
(3)), and with reference to specific rights or functions in other national regula- 
tions (Great Britain, Inst. 1921, Chap. 5, Sec. 31; Chap. 29, Sec. 13; Latvia, 
1925, par. 103; U. S. Reg. 1931, Secs. 389, 490; see also comments to Arts. 
11, 20, 21 and 22, supra). Similar provisions have occasionally been inserted 
in treaties: ‘‘The consular officers shall exercise their functions, obeying the 
laws and respecting the authorities of the Nation which receives them, and 
they shall be subject to said authorities in all matters which do not come 
under the exercise of their functions and within the limits of their jurisdiction, 
except as otherwise provided in this convention” (U. S.-Cuba, 1926, Art. 4). 
“Consuls shall exercise the functions that the law of their state confers upon 
them without prejudice to the legislation of the country where they are 
serving” (Havana Convention, 1928, Art. 10. See also Inter-American Com- 
mission of Jurists, 1927, Art. 10; Field, Code, 1876, Art. 185; Fiore, Code, 
1890, 504, 511; Fauchille, Droit International, Vol. 1, Pt. 3, p. 131). 

It has sometimes been asserted that it is the duty of a consul to conform 
to the local laws, even with respect to certain matters on which they have a 
recognized exemption, when they can do so without serious inconvenience: 
“This government instructs its consular officers, even where, as in France, 
there is a treaty stipulation, that they shall not be compelled to appear as 
witnesses before the courts; that it is nevertheless their duty, on invitation, 
to appear and give their testimony unless necessarily prevented; that they 
have no right on account of their official position, or disinclination, or per- 
sonal inconveniences, to refuse compliance with such invitation, and that a 
refusal without good cause therefor, will be regarded as an act of disrespect 
toward the government within whose jurisdiction the consul resides, and as a 
sufficient reason for his removal. (Consular Manual, sections 639 and 
641.) The United States expect from the consular officers of foreign 
powers the same respect for the courts, and the same readiness to contribute 
their testimony when invoked in the administration of justice, which we 
enjoin upon our own officers” (Secretary of State Seward to the President, 
March 28, 1867, 5 Moore’s Dig. 24; see also comment in Arts. 8, 23, supra). 

Apart from this willingness to assist local justice by giving testimony, it 
has been suggested that sending states should require their consuls to assist 
the receiving state and its nationals by authenticating documents which 
nationals of the receiving state wish to use in the sending state (Secretary of 
State Blaine to Mr. Wurtz, Chargé d’affaires, June 27, 1889; Secretary of 
State Bayard to Mr. Wurtz, Chargé, September 11, 1888, 5 Moore’s Dig. 
116), and particularly to authenticate the signatures of officials of the re- 
ceiving state. Secretary of State Marcy declared that the United States, in 
granting to a consul an exequatur, expected that “citizens and inhabitants” 
of the United States ‘“‘would have the benefit of the usual consular acts,” 
among which the authentication of the official signature of the Secretary of 
State was one of the most common. The duty of authentication was not 
conceived to be ‘discretionary,’ nor was it to be “exercised arbitrarily with 
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reference to the persons who may have executed the accompanying docu- 
ments.” (Secretary of State Marcy to Mr. Magallon, Spanish Minister, 
January 19, 1854, 5 Moore’s Dig. 115.) It has, however, been recognized, 
that a consul cannot be required by the receiving state to certify to the offi- 
cial character of local notaries (Stanbery, 1866, 12 Opinions of the Attorney 
General 1; Assistant Secretary of State Adee to Mr. Moeser, July 13, 1894; 
Assistant Secretary of State Hill to Mr. Canale, July 19, 1899, 5 Moore’s 
Dig. 27-28, 113, 116; see also Italy-Czechoslovakia, 1927. Arts. 19, 20, which 
dispenses with need of such authentications). It has even been suggested 
that the receiving state may properly object to the charging of excessive fees 
for consular services (Secretary of State Evarts to Mr. Langston, Minister 
to Haiti, November 18, 1877, 5 Moore’s Dig. 154), but courts have held that 
a consul cannot sustain an action for fees in courts of the receiving state, 
because in performing official services he acts only for his own government 
(Delima v. Haldimand, 1824, Great Britain, 1 Ry. and M. 45; 1 Car. and P. 
183). Treaties have sometimes required the display of the table of fees in 
the office (Denmark-Paraguay, 1903, Art. 24), and national regulations from 
the earliest times have sought to control the fees charged by the consuls sent 
abroad (see, for example, Netherlands, Regulations for consuls, July 24, 
1658, confirmed by Instructions of November 29, 1786, Art. 11, 4 Martens, 
R., 2nd ed., 182-183; Reg. 1925, Chap. 8). 

The article under consideration does not require the sending state to 
instruct its consul to perform any positive services for the receiving state, nor 
to observe the local law if to do so would run counter to a right or exemption 
he enjoys under international law. The consul is an officer of the sending 
state and his guide for action are his instructions from that state (see com- 
ment to Art. 3 with respect to suggestion that a consul is an officer of 
both the sending and the receiving state). If the receiving state were to 
impose special duties or burdens upon him, it would interfere with his per- 
formance of the functions to which the sending state is entitled. The re- 
ceiving state may, however, proceed against him for violations of its general 
laws, and may withdraw its consent to his functioning in case he behaves in a 
manner contrary to its interests (see Art. 8). Thus the smooth conduct of 
consular functions would be promoted by explicit instructions to consuls in 
the sense of this article. 


ARTICLE 30.—SEPARATION OF CONSULAR ARCHIVES 


A sending state shall require its consul to keep the consular archives 
separate from private archives. 


COMMENT 


Treaties which provide immunity for the archives often make this im- 
munity dependent upon the separation of consular archives from other 
documents, particularly in the case of merchant consuls. The convention 
of 1888 between France and Italy, supplementary to that of 1868 (Art. 5), 
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concluded after a serious incident at Florence in connection with the invasion 
of the archives of the French consulate by the Florentine police, provided 
that ‘‘the room or rooms constituting this place (deposit of archives) ought 
to be entirely distinct from places serving as the individual residence of the 
consul and can not be put to any other use”’ (Art. 2), and formal instructions 
to this effect were to be issued (Art. 3). (See also Denmark-Paraguay, 1903, 
Art. 14; Greece-Spain, 1903, Art. 12; Latvia-Estonia, 1921, Art. 8; Estonia- 
Lithuania, 1921, Art. 8; Lithuania-Latvia, 1921, Art. 8; Latvia-Poland, 
1924, Art. 7; Estonia-Germany, 1924, Art. 6; Italy-Czechoslovakia, 1924, 
Art. 9 (2); Poland-U. 8. S. R., 1924, Art. 10; France-Poland, 1925, Art. 6; 
U. 8.-Cuba, 1926, Art. 7; Spain-Greece, 1926, Art. 9; Havana Convention, 
1928, Art. 18; see also Field, Code, 1876, Art. 183; Institute of International 
Law, 1896, Art. 11; American Institute, 1925, Art. 8; Inter-American Com- 
mission of Jurists, 1927, Art. 21.) Similar provisions have sometimes been 
included in the regulations of states respecting foreign consuls (Belgian Congo, 
Inst., Art. 3; U.S. S. R., Reg. 1927, Art. 11 (e)), and many states have in- 
structed their own consuls abroad to separate the archives, sometimes speci- 
fying that they shall be kept in a separate room or at least in a separate shelf 
or cabinet (Argentine, Reg. 1926, Art. 381; Bolivia, Reg. 1886, Art. 76; 
Costa Rica, Law, 1925, Art. 95; Cuba, Reg. 1926, Art. 16; Denmark, Inst. 
1912, Art. 79; Haiti, Order, 1917, Art. 27; Latvia, Reg. 1925, Art. 62; 
Monaco, Ordinance, 1878, Art. 14; Netherlands, Reg. 1926, Chap. 1, Art. 6; 
Siam, Reg. 1929, Art. 25; Sweden, Ordinance, 1928, Art. 66). These regula- 
tions sometimes refer specifically to merchant consuls who are instructed 
to take especial care to separate their private and official business in every 
respect, using the official stationery and seal only on official business (Great 
Britain, Inst. 1923, Chap. 5, Art. 6; Haiti; Latvia; Sweden). 

Clearly the duty of the receiving state to prevent invasion of the archives 
would be very difficult unless they are concentrated in a single space which it 
knows in advance (see Art. 31, infra); it is also clear that the receiving 
state will be disinclined to grant the immunity unless convinced that the 
archives are not being utilized to conceal other documents which may be of 
importance in legal proceedings (see in this connection, Art. 32 (b), infra). 
The meaning of consular archives has been discussed in the comment. to 
Article 16 (supra). 


ARTICLE 31.—NOTIFICATION OF THE LOCATION OF 
CONSULAR OFFICE 


A sending state shall require its consul promptly to notify the appropriate 
authorities of the receiving state of the location of the consular office which 
he occupies and of any change in the location of such office. 


COMMENT 


The duty of the receiving state to protect the consular office and archives 
(Arts. 16, 17, supra) would be difficult to fulfill unless the local authorities are 
informed as to the location of such office, which ordinarily would house the 
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archives. The consular office is defined as ‘‘the room or rooms which a con- 
sul occupies in the exercise of consular functions”’ (Art. 1 (e), supra), and it 
does not enjoy immunity unless it is ‘‘used solely for consular purposes” 
(Art. 17, supra). 

Cases have arisen where consular offices have been invaded by local au- 
thorities who were unaware of the consular character of the office (5 Moore’s 
Dig. 49-50 and comment, Art. 17, supra). Such difficulties should usually 
be obviated through display of the coat of arms and flag (Art. 18, supra) ; but 
notification of the local authorities seems desirable in addition. Notifica- 
tion would also give the local authorities an opportunity to object to the 
multiplication of consular offices in the same city, to the location of a con- 
sular office in a dangerous neighborhood, or to other factors which might 
render its protective duties more difficult. This notification should be given 
on every change of location of the office. 

It is to be observed that the immunity of the office is not made contingent 
upon such notification; nevertheless a receiving state could doubtless escape 
responsibility for failure to furnish the special protection to the consular office 
referred to in Article 17 if the local authorities had not received notification. 

United States consular regulations require that the consular office be 
separate from the office used for other business and be devoted exclusively to 
consular business (Reg. 1931, Sec. 67; see also, Honduras, Law, 1906, Art. 
35). These regulations also provide that the location of consular offices 
should not be changed except for good cause (Sec. 64), and while notification 
to the local authorities is not specified, the consul is required to notify the 
United States of the exact location and arrangements of the office upon any 
change (Secs. 65, 66). The code proposed by the Institute of International 
Law (1896, Art. 10) provided in conformity with the present article: ‘In 
order especially to ensure the inviolability of the consular archives, the for- 
eign agent shall transmit through the medium of the diplomatic mission to 
the authorities of the country a statement describing the several premises 
composing the office of the consulate. This should be done at the time the 
consul enters upon his duties and whenever the office is transferred from one 
building to another or any important change is made in the arrangement of 
the Office.” 

The Institute’s draft provides that notification shall be through the diplo- 
matic channel to the authorities of the country. The article under considera- 
tion places the responsibility upon the consul directly to notify ‘‘the ap- 
propriate authorities of the receiving state.’ He would be in the best 
position to know who were the police or other authorities in the particular 
locality responsible for protecting the office and preventing its invasion. 
The receiving state might, of course, specify such authorities. 


ARTICLE 32.—ASYLUM AND ABUSE OF IMMUNITY 


A sending state shall not permit its consul: 
(a) To allow the consular office to be used as a place of asylum by fugi- 
tives from justice. 
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(b) To take advantage of the special position provided for the consular 
office by this convention for any purpose not connected with the exercise of 
his consular functions. 

(c) To employ the coat of arms or the flag of the sending state for the 
purpose of protecting fugitives from justice. 


COMMENT 


This article is designed to prevent any abuse of the immunity extended to 
the consular office by Article 17 and of the right to display the coat of arms 
and flag extended by Article 18. It provides that the sending state ‘‘shall 
not permit’’ its consul to do the things specified in paragraphs (a), (b) and 
(c). Thus the sending state has not fulfilled its obligation if it merely in- 
structs its consul in this sense. It must see that such instructions are 
carried out. 

(a) Treaties have often expressly forbidden the use of consular offices as 
places of asylum, sometimes in connection with the grant of immunity to such 
offices and sometimes in connection with authority to use the coat of arms 
and flag (U. S.-France, 1788, Art. 2; 1853, Art. 3; U. S.-Colombia, 1850, 
Art. 6 (5); U. 8.-Netherlands, 1855, Art. 4; 1878, Art. 6; U. S.-Belgium, 1868, 
Art. 6; 1880, Art. 6; U. S.-Italy, 1868, Art. 6; 1878, Art. 6; U. S.-Salvador, 
1870, Art. 35; U. 8.-Germany, 1871, Art. 6; U. S.-Spain, 1902, Art. 18; 
U. S.-Greece, 1902, Art. 6; Belgium-Denmark, 1909, Art. 6; Netherlands- 
Cuba, 1913, Art. 4; Great Britain-Afghanistan, 1921, Schedule 2 (a); U. S.- 
Germany, 1923, Art. 20; Germany-Estonia, 1924, Art. 6; Latvia-Poland, 
1924, Arts. 4, 7; Poland-U. 8. 8. R., 1924, Art. 10; Italy-Czechoslovakia, 
1924, Art. 2 (4); France-Poland, 1925, Art. 5; U. S.-Estonia, 1925, Art. 19; 
U. 8.-Hungary, 1925, Art. 17; U. 8.-Cuba, 1926, Art. 7; U.S.-Salvador, 1926, 
Art. 18; U. S.-Honduras, 1927, Art. 19; U. S.-Latvia, 1928, Art. 20; U. S.- 
Austria, 1928, Art. 16; see also Institute of International Law, 1896, Art. 9; 
American Institute, 1925, Art. 8; Guerrero Draft, 1927, Art. 5; Inter- 
American Commission of Jurists, 1927, Art. 22). The Havana Convention 
on consuls (1928, Art. 19) provides that ‘‘ consuls are obliged to deliver, upon 
the simple request of the local authorities, persons accused or condemned for 
crimes who have sought refuge in the consulate;” but the Havana Convention 
on Asylum (1928) contains no provisions with reference to aslyum in con- 
sulates (Sixth International Conference of American States, Final Act, 
Havana, 1928, pp. 169 ff.). Field’s Code (1876, Art. 184) forbids the use 
of the consular dwelling and office for asylum ‘“‘except for the protection of 
members of the consul’s nation against invasions of rights secured to them by 
this Code, or by special compact, or for the like protection of members of a 
nation on whose behalf his friendly offices are interposed.”” This would 
allow extensive use of consulates for asylum to persons who are not nationals 
of the receiving state. 

National regulations frequently deny the right of asylum in consular 
offices in unqualified terms (Argentine, Reg. 1926, Arts. 64, 403; Bolivia, Reg. 
1886, Art. 100; Brazil, Reg. 1851, Art. 21; Chile, Reg. 1915, Art. 112; Cuba, 
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Reg. 1926, Art. 122; Mexico, Law, 1859, Art. 29; Netherlands, Reg. 1926, 
Chap. 1, Art. 7; Paraguay, Reg. 1871, Art. 37). The practice of the United 
States supports the granting of asylum to persons pursued by mobs but not 
to persons sought by the constituted authorities. (See 2 Moore’s Dig. 786, 
788, 807, 809, 823, 824, 831; 5 Ibid., 54; Moore, Asylum in Legations and 
Consulates, Political Science Quarterly, 1892; Barry Gilbert, Practice of 
Asylum in Legations and Consulates of the United States, 3 American Jour- 
nal of International Law, 1909, 562-595; Stewart, Consular Privileges and 
Immunities, pp. 94 ff.) 

On one occasion when local authorities sought to arrest two fugitives in 
the consul’s residence, the U. S. Department of State expressed the opinion 
that the consul ‘‘had no authority whatever in the premises, either to grant 
or to refuse the surrender of the parties, or to approve their arrest, ’’ emphasiz- 
ing the fact that there had been no attempt to enter the consular premises 
(Secretary of State Hay to Mr. Powell, Minister to Haiti, April 25, 1899, 
U.S. For. Rel. 1899, p. 377, 5 Moore’s Dig. 54). On another occasion when 
local authorities had searched a consular dwelling, the U. 8S. Department of 
State said: ‘‘ As the immunities attaching to the office of deputy consul do not 
include so-called asylum for persons charged with violating the law, no objec- 
tion could be seen to effecting the proposed search after notification, and 
with the sanction and, if necessary, the full assistance of the officers of the 
legation. It seems clear, however, that the proceedings were not conducted 
with suitable consideration for Mr. Battiste’s official position, his yard fence 
having been broken down and his premises alarmingly invaded by an armed 
force”’ (Secretary of State Hay to Mr. Powell, Minister to Haiti, November 
27, 1899, U. S. For. Rel. 1899, p. 407, 5 Moore’s Dig. 55). It is to be ob- 
served that in neither of these cases was the invasion of a consular office 
involved, and that in both the right of giving asylum in the consular residence 
was denied although it was intimated that proper respect should be paid the 
consul in searching his residence. In 1912, the Department of State de- 
clared in connection with a case arising in Vera Cruz that the United States 
did not claim the right of aslyum in its strict sense, but that there was ‘‘an 
evident distinction between cases of this kind and cases in which temporary 
refuge is given in order to preserve innocent human life.” In the latter type 
of cases the consul might exercise a certain latitude of judgment (Secretary 
of State Knox to American Chargé d’affaires in Mexico, October 29, 1912, 
U.S. For. Rel. 1912, p. 925. See also Acting Secretary of State Adee to 
American Vice-consul at Foochow, November 7, 1911, U.S. For. Rel. 1912, 
p. 174, 1 Hyde, International Law 798). 

Some recognition of such humanitarian asylum has been given in some 
national regulations (Brazil, Reg. 1920, Art. 18 (34)), and it is perhaps im- 
plied by the provision of the Havana Convention which seems to entitle the 
consul to protect a fugitive until his delivery is requested by the local authori- 
ties. Stewart deduces from the cases the rule that ‘‘where the offender is 
fleeing from a mob which the local authorities are unable to control, the consul 
will be upheld, if he gives temporary refuge; but where the offender is fleeing 
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from the legally constituted authorities, the consul may not grant refuge. 
In other words, asylum may be granted to further, but not to thwart 
justice.’ (Consular Privileges and Immunities, p. 89.) 

The paragraph under consideration recognizes this distinction in denying 
the use of the consular office as a place of asylum by ‘“‘fugitives from jus- 
tice.” A person seeking to escape from a mob clearly would not have that 
character. Not until it is clear that the person is wanted by the constituted 
authorities does he become a fugitive from justice. On the other hand, this 
paragraph does not require the consul to deliver the person to the local 
authorities even if he is a fugitive from justice, as does the Havana Conven- 
tion. The consul should put the fugitive outside the consular office, leaving 
the local authorities to take their own measures. He has, in the words of 
the Department of State Instruction cited, no authority “‘either to grant or 
to refuse the surrender of the party, or to approve his arrest.”” In view of 
the immunity of the office (Art. 17), the local authorities can do no more than 
inform the consul that a fugitive from justice is suspected of being there. If 
the consul’s behaviour does not satisfy them, the matter may be taken up 
through the diplomatic channel, or the consul’s exequatur may even be 
revoked (see case of American Consul at Valparaiso, 1859; 2 Moore’s Dig. 
788; Art. 8 supra). Only a very serious emergency, involving danger to 
local order or security, would justify invasion of the office as a measure of 
necessary defense (see comment to Arts. 17, supra, and par. (b), infra). 

It is to be observed that this convention gives immunity only to the office; 
thus the local authorities may, on observing proper respect for the consul 
which would suggest prior request, enter his dwelling or other buildings, 
even though designated by his national flag or coat of arms, to make arrests. 

(b) In addition to forbidding asylum in consulates, treaties have some- 
times expressly forbidden the use of consulates for other purposes inimical 
to the interests of the receiving state. The treaty between Great Britain 
and Afghanistan (1921, schedule 2 (a), (d), (g)) provides: “‘the consulates of 
the two high contracting parties shall at no time be used as places of refuge 
for political or ordinary offenders or as places of assembly for the furtherance 
of seditious or criminal movements or as magazines of arms . . . The 
Consul general and consuls of the two High Contracting Parties, and the 
members of their staffs and households shall not take any steps or commit 
any acts injurious to the interests of the Government of the country to 
which they are accredited. . . . Neither of the two High Contracting Parties 
shall found a mosque, church, or temple for the use of the public inside any 
of its . . . consulates, nor shall the . . . Consul general or consuls of either 
Government or their secretaries or members of their staffs and households 
engage in any political agitation or movement within the country to which 
they are accredited or in which they are residing.’”’ The treaty between 
Germany and Estonia (1924, Art. 6) qualifies the immunity of the consular 
office by permitting the local authorities to execute legal warrants therein 
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with consent of the chief consular officer or his deputy, or without such con- 
sent ‘‘for the prevention of or prosecution for a crime or offence punishable 
under the laws of the country with imprisonment for not less than one year.”’ 
The Chinese government utilized the provision in its treaty with the Soviet 
government (1924, Art. 6), in which each agreed ‘‘not to permit within their 
respective territories the existence and/or activities of any organizations or 
groups whose aim is to struggle by acts of violence against the governments 
of the contracting party”’ and “‘not to engage in propaganda directed against 
the political and social systems of either contracting party,” as a justification 
for protesting against the use of the Soviet consulate at Harbin for propa- 
ganda purposes and for invading that consulate on May 27, 1929 (C. Walter 
Young, The International Relations of Manchuria, Introductory chapter). 
The Japanese Order in regard to the Judiciary Police (1923, Art. 13) au- 
thorizes invasion of consulates in grave emergencies, and as has been noted 
(Comment to Art. 17, supra) conditions of necessity would probably justify 
disregarding the immunity of the consular office. Clearly use of the con- 
sulate for purposes unconnected with consular functions would justify the 
receiving state in protesting, if such use were inimical to its interests, and in 
withdrawing its consent to admission of the consul. 

The paragraph under consideration does not specify the kinds of abuses 
which might take place; it refers to ‘‘any purpose not connected with the 
exercise of his consular functions.’’ Since the immunity of the office applies 
only if the office is ‘‘used solely for consular purposes” (Art. 17), clear viola- 
tion of the paragraph now under consideration would result in termination 
of the immunity of the office. This article does not forbid the use of con- 
sular offices for other purposes. Trading consuls frequently conduct their 
private and consular business in the same office, and this article permits them 
to do so, but in such case the trading consul’s office would not enjoy im- 
munity under Article 17. This article merely provides that the consul shall 
not “‘take advantage of the special position” of the office provided in 
Article 17, for extraconsular activity. 

(c) Inasmuch as this convention attaches no specific immunities to 
persons, vehicles, buildings or property covered by a consular coat of arms 
or flag, this provision may seem unnecessary. Nevertheless in practice such 
emblems have sometimes been used for protective purposes and treaties in 
authorizing use of them often specify that such use shall be merely to indicate 
the consular character of the office, dwelling, vehicle or other object and not 
to give asylum. (U. 8.-France, 1788, Art. 2; U. S.-Colombia, 1850, Art. 6 
(5); U. S.-Netherlands, 1855, Art. 4; Italy-Czechoslovakia, 1924, Art. 2; 
Latvia-Poland, 1924, Art. 4; France-Poland, 1925, Art. 5; Caracas 
Convention, 1911, Art. 3 (1). See also Argentine, Reg. 1926, Art. 403; 
Netherlands, Reg. 1926, Chap. 1, Art. 7; Brazil, Reg. 1920, Art. 18 (33).) It 
may be the fear that the coat of arms or flag will be used for such purposes 
that accounts for the provision in some treaties and regulations forbidding 
the consulate to use these emblems in the same city in which there is a lega- 
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tion of that country (Belgium-Denmark, 1909, Art. 5; see also Fiore, Code, 
1890, Art. 527), or permitting display of the arms and flag on only one consu- 
late of the same state in the same port (U.S. Reg. 1931, See. 70, and comment 
to Art. 18, supra). 

The Department of State of the United States has asserted that ‘‘strictly 
speaking the consular flag can only be properly displayed over the residence 
of the consul himself. If, however, he should think proper to fly it else- 
where, with a view to protect the property of his countrymen, or property 
in which they may be interested, he must do this at the risk of having that 
emblem disregarded by the foreign authorities. This Department cannot 
authorize or direct any such use of the flag of the United States, but will not 
censure it unless the act should formally be complained of by the foreign 
government”’ (Acting Secretary of State Hunter to Mr. Peck, October 4, 
1865; see also Secretary of State Fish to Mr. Stevens, June 23, 1873, 5 
Moore’s Dig. 25, 49). Disregard of the flag by the local authorities might 
easily lead to serious incidents; thus it seems desirable to prohibit the consul 
from employing the emblems for purposes which would be likely to have 
that result. The paragraph thus provides that these emblems shall not be 
used “for the purpose of protecting fugitives from justice.” It may be 
used for other protective purposes, although the convention imposes no duty 
on the receiving state to attribute any legal effect to such use. 


SECTION VI. APPLICABILITY OF THE CONVENTION 
ARTICLE 33.—SPECIAL CONSULAR CONVENTIONS 


Nothing in the present convention shall affect the provisions of any agree- 
ment in force between any of the parties conferring special functions on 
consuls; nor shall this convention preclude any of the parties from entering 
into an agreement inconsistent with this convention in so far as it may con- 
cern only the interests of the parties thereto. 


COMMENT 


As has been noted in the comment to Article 11, preliminary paragraph, 
states have often provided in bipartite treaties for consular functions beyond 
those described in this convention. The great diversity of conditions in 
different countries will for a long time continue to suggest the need for special 
treaty provisions on the subject of consular functions. This article permits 
the continuance of existing treaties conferring special functions on consuls, 
even if they go beyond this convention, hence existing treaties conferring 
extraterritorial jurisdiction are not affected. As Article 15 (b) does not 
require most-favored-nation treatment in regard to consular functions, the 
terms of such special conventions are not necessarily applied to other states 
parties to this convention. Existing consular conventions dealing with 
matters other than consular functions are superseded by this convention. 

The article is also designed to recognize special treaties dealing in any way 
with consuls if concluded after this general convention in so far as they 
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concern only the interests of the parties to such special treaties. It is clear 
that such a special treaty can not detract from the advantages of states not a 
party to it, under this convention; it may, however, through the provisions 
of article 15 (b) add to those advantages. 

It may be noted that this article renders inapplicable the usual presump- 
tion in multipartite treaties, that each party has a legal interest in the ob- 
servance of the terms of the treaty by every other party not only in such 
other parties’ relations with itself, but also in such other parties’ relations 
with all other parties to the convention. States are permitted freely to 
modify their relations with each other on subjects covered by this convention, 
so long as they do not directly encroach upon the advantages of third parties 
assured by this convention. 

The validity of provisions of special consular treaties has been recognized 
in national regulations, bipartite treaties and multipartite treaties even when 
inconsistent with the terms of such instruments. ‘The present regulations 
neither revoke nor change the provisions contained in treaties in force re- 
lating to the consular regime” (Bolivia, Reg. 1886, Art. 104; see also U. S., 
Reg. 1931,Sec. 77). ‘When nationals of one or other of the High Contract- 
ing Parties are interested in the estate of a national of a third power, the 
provisions of the present convention shall not affect the rights conferred 
by earlier treaties on agents of the consular service of the state of which the 
deceased was a national” (France-Poland, 1925, Art. 15). ‘The present 
convention does not affect obligations previously undertaken by the con- 


tracting parties through international agreements” (Havana Convention, 
1928, Art. 24). 


ARTICLE 34.—INTERPRETATION 


1. If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of inter- 
national disputes. 

2. In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice cf another tribunal, 
the dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16, 1920, relating 
to the Statute of the Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16, 1920, to an arbitral tribunal con- 
stituted in accordance with the provisions of the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 
1907. 


ARTICLE 34 371 


COMMENT 


This identic article is included in the draft conventions on Diplomatic 
Privileges and Immunities, Piracy, Legal Position and Function of Consuls, 
and Competence of Courts with regard to Foreign States. The text follows 
very closely that of Article 25 in the Convention for Limiting the Manufac- 
ture and Regulating the Distribution of Narcotic Drugs, opened for signature 
at Geneva, July 13, 1931. League of Nations Official Journal, 1931, p. 
1794. It differs from the text drafted by the First Conference for the Pro- 
gressive Codification of International Law which became Article 21 of the 
Convention on certain questions relating to the Conflict of Nationality Laws, 
of April 12, 1930, in that it provides expressly that the reference to the Per- 
manent Court of International Justice may be made by ‘‘any one of the 
parties” to a dispute; the latter text provides (Article 21): 

“‘If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by di- 
plomacy, it shall be settled in accordance with any applicable agreements 
in force between the parties providing for the settlement of international 
disputes. 

‘“‘In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in accordance 
with the constitutional procedure of each of the parties to the dispute. 
In the absence of agreement on the choice of another tribunal, the dispute 
shall be referred to the Permanent Court of International Justice, if all 
the parties to the dispute are parties to the Convention of the 16th De- 


cember, 1920, relating to the Statute of the Court, and if any of the parties 
to the dispute is not a party to the Protocol of the 16th December, 1920, 
the dispute shall be referred to an arbitral tribunal constituted in accord- 
ance with the Hague Convention of the 18th October, 1907, for the Pacific 
Settlement of International Conflicts.” 


The remarkable growth of international legislation during the period since 
1919 has provided a new content for current international law. See 1 
Hudson, International Legislation (1931), pp. xviii ff. Simultaneously 
recent years have seen a remarkable development of law concerning the 
pacific settlement of disputes. See Habicht, Post-War Treaties for the Pa- 
cific Settlement of International Disputes (1931). Progress in the one field has 
been related to progress in the other by the inclusion in multipartite treaties 
and conventions of standard articles for dealing with differences as to the 
interpretation and application of their provisions. This practice has now 
been followed, quite generally, for a decade or more; but the precise text of 
such articles has not been standardized, owing to the frequent changes in the 
law concerning pacific settlement. For example, Article 13 of the Statute 
on Freedom of Transit annex to the convention of April 14, 1921, provides: 

“Any dispute which may arise as to the interpretation or application 


of this statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 
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unless under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by arbitration or some other 


means.”’ 


Article 8 of the Slavery Convention opened for signature at Geneva on 
September 25, 1926, provides: 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of this Convention 
shall, if they can not be settled by direct negotiation, be referred for de- 
cision to the Permanent Court of International Justice. In case either 
or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Permanent Court of 
International Justice, the dispute shall be referred, at the choice of the 
Parties and in accordance with the constitutional procedure of each State, 
either to the Permanent Court of International Justice or to a court of 
arbitration constituted in accordance with the Convention of October 
18th, 1907, for the Pacific Settlement of International Disputes, or to some 
other court of arbitration.” 


Article 8 of the Convention for the Abolition of Import and Export Prohibi- 
tions and Restrictions, of November 8, 1927, provides: ! 


‘Tf a dispute arises between two or more High Contracting Parties as to 
the interpretation or application of the provisions of the present Conven- 
tion—with the exception of Articles 4, 5 and 6, and of the provisions of the 
Protocol relating to these articles—and if such dispute cannot be settled 
either directly between the parties or by the employment of any other 
means of reaching agreement, the parties to the dispute may, provided 
they all so agree, before resorting to any arbitral or judicial procedure, 
submit the dispute with a view to an amicable settlement to such technical 
body as the Council of the League of Nations or the parties concerned may 
appoint. This body will give an advisory opinion after hearing the parties 
and, if necessary, effecting a meeting between them. 

“The advisory opinion given by the said body will not be binding upon 
the parties to the dispute unless it is accepted by all of them, and the 
parties, if they all so agree, may either after resort to such procedure, 
or in lieu thereof, have recourse to any arbitral or judicial procedure 
which they may select, including reference to the Permanent Court of In- 
ternational Justice as regards any matters which are within the compe- 
tence of the Court under its Statute. 

“Tf a dispute of a legal nature arises as to the interpretation or applica- 
tion of the provisions of the present Convention—with the exception of 
Articles 4, 5 and 6, and of the provisions of the Protocol relating to these 
articles—the parties shall, at the request of any of them, refer the matter 
to the decision of the Permanent Court of International Justice or of an 
arbitral tribunal selected by them, whether or not there has previously 
been recourse to the procedure laid down in the first paragraph. 

“In the event of any difference of opinion as to whether a dispute is of a 
legal nature or not, the question shall be referred for decision to the Per- 


1 This convention has been ratified by the United States of America, which has not 
ratified the Protocol of Signature of the Permanent Court of International Justice of De- 
cember 16, 1920. See U.S. Treaty Series, No. 811. 
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manent Court of International Justice or to the arbitral tribunal selected 
by the parties. 

“The procedure before the body referred to in the first paragraph above 
or the opinion given by it will in no case involve the suspension of the 
measures to which the dispute refers; the same will apply in the event of 
proceedings being taken before the Permanent Court of International 
Justice—unless the Court decides otherwise under Article 41 of its Statute 
—or before the arbitral tribunal selected by the parties. 

“Nothing in the present Convention shall be construed as prejudicing 
the rights and obligations derived by the High Contracting Parties from 
the engagements into which they have entered with reference to the 
jurisdiction of the Permanent Court of International Justice, or ftom any 
bilateral conciliation or arbitration conventions between them.”’ 


Some latitude is left by the proposed article for determining when a dispute 
relates to ‘“‘the interpretation or application of the present convention.”’ 
If two parties to the convention are clearly giving different interpreta- 
tions to its provisions, and if any difference between them has consequently 
been formulated, the text would apply. Ifa party objects to an application 
of the provisions of the convention by another party, and if the latter per- 
sists in such application despite the objection, the text would apply. See 
Judgment No. 2 of the Permanent Court of International Justice, Series A, 
No. 2, p. 11. The expression ‘‘cannot be satisfactorily settled by diplo- 
macy” would seem to be equivalent to the expression “‘cannot be settled 
by negotiation,’’ which was construed by the Permanent Court of Inter- 
national Justice in its Judgment No. 2. See Series A, No. 2, p. 13. 

The expression “‘applicable agreements in force between the parties to the 
dispute”’ is intended to take account of the extensions of the law of pacific 
settlement in recent years, as well as of any future extensions. Many states 
are bound by treaties, conventions, and agreements, to follow a carefully 
outlined procedure for the settlement of disputes with other states. The 
number of bipartite treaties of conciliation and arbitration, in force, is very 
large. Those concluded in the first decade after the Wocld War are repro- 
duced in Habicht, Post-War Treaties for the Pacific Settlement of International 
Disputes (1931); and many others have now been published in the League of 
Nations Treaty Series. The United States of America has recently con- 
cluded treaties of conciliation and arbitration with a large number of states, 
chiefly European states. The multipartite treaties, conventions, and agree- 
ments are perhaps more important, however. On January 1, 1932, 37 states 
or members of the League of Nations were bound by the ‘‘optional clause” 
providing for the compulsory jurisdiction of the Permanent Court of Inter- 
national Justice, in accordance with Article 36 of the Statute, though on 
varying terms of acceptance; eleven states which had signed declarations 
accepting such jurisdiction had not yet ratified them. For a list of these 
states, see League of Nations Official Journal, 1932, p. 12. Moreover, the 
General Act for the Pacific Settlement of International Disputes of Sep- 
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tember 26, 1928, has now been adhered to, in whole or in part, by some 
twenty states. A General Treaty of Inter-American Arbitration, signed at 
Washington, January 5, 1929, has been brought into force by several American 
states; and it is supplemented by a Protocol of Progressive Arbitration. A 
General Convention on Inter-American Conciliation, also signed at Washing- 
ton, January 5, 1929, has been brought into force by various American states. 
These more recent Inter-American instruments supplement the Treaty to 
Avoid or Prevent Conflicts between the American States, the so-called 
“‘Gondra treaty,” signed at Santiago, May 3, 1923, and in force on January 11, 
1932, for several states. All of these instruments, bipartite and multipartite, 
are reénforced, also, by the provision in Article 2 of the Treaty for the Re- 
nunciation of War, signed at Paris, August 27, 1928, by which some sixty 
states have agreed ‘‘that the settlement or solution of all disputes or con- 
flicts of whatever nature or of whatever origin they may be, which may 
arise among them, shall never be sought except by pacific means.”’ ! 

With so many treaties in force, the question may arise as to the need for 
continuing this standard article in multipartite instruments. For the rela- 
tions of many states it is unnecessary, and the first paragraph will add noth- 
ing to their existing obligations; but it is possible that some states which 
are parties to a particular convention may not be parties to any “applicable 
agreement’’ providing for the settlement of international disputes, and in 
their relations with other parties the second paragraph of this article may 
serve a useful purpose. 

The provision in paragraph (2) for a reference of disputes ‘“‘to arbitration 
or judicial settlement” is not intended to draw any substantive distinction 
between the two methods of settlement. Arbitration is not essentially differ- 
ent from adjudication. 1 Moore, International Adjudications (1929), pp. 
xv ff. In the absence of any previous agreement on a tribunal, the parties 
to a dispute should be free, in the first instance, to choose the tribunal to 
which the dispute shall be referred. Failing such choice, however, paragraph 
(2) provides for the competent tribunal. If the parties to the dispute are 
parties to the Protocol setting up the Statute of the Permanent Court of 
International Justice, of December 16, 1920, then that Court is to be com- 
petent, even though the parties to the dispute may not have accepted the 
‘optional clause.”” On January 1, 1932, 45 states had signed and ratified 
the Protocol of December 16, 1920, and ten additional states had signed it 
without having ratified. If the Permanent Court of International Justice 
is thus competent, the reference of the dispute need not be by special agree- 
ment ad hoc; it may be effected by the unilateral application of any party to 
the dispute. In this respect, the text is clearer than that which was drafted 
at the First Conference for the Progressive Codification of International 
Law at The Hague in 1930. 

1 The texts of the multipartite instruments mentioned in this paragraph are reproduced in 
Hudson, International Legislation, 1931 (four volumes). 
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If the parties to the dispute do not agree upon the selection of another 
tribunal, and if they are not parties to the Protocol of December 16, 1920, 
then they will be bound by the second part of the second sentence in para- 
graph (2) to agree upon the constitution of a tribunal of the Permanent 
Court of Arbitration, in accordance with the provisions of the Convention 
for the Pacific Settlement of International Disputes, signed at The Hague, 
October 18, 1907. This convention has been ratified by some thirty states. 
25 American Journal of International Law, p. 115. Certain other states are 
bound by the earlier Convention for the Pacific Settlement of International 
Disputes, signed at The Hague, July 29, 1899. The application of the text 
is not dependent, however, upon any state’s being a party to one of the 
Hague Conventions. It is possible that the parties to a dispute would be 
unable to agree upon the constitution of a tribunal of the Permanent Court 
of Arbitration, and for this reason the text is not ‘‘water-tight.” It leaves 
open an avenue by which states may escape from arbitration or adjudication, 
though it clearly imposes a general obligation. If this is a lacuna in such a 
provision, it is due to the present state of the law with regard to pacific 
settlement, and the lacuna can be filled only by further progress in the 
extension of that law. 

The 1906 Consular Convention between Belgium and Peru provided 
(Article 17) for the arbitration of any dispute arising under the convention. 
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APPENDIX 1 
CONSULS OF THE WORLD! 


Admitted from Other Countries Sent to Other Countries 


Countries 
Consular 


Officers C.G.| C. .C.|C.A. || C.0. |C.G.} C. .C.|C.A. 


Afghanistan......... 3 
Argentina........... 31 
Australia 21 
30} 40 
181 
8} 59 
12} 29 
136 
27; 100 
Costa Rica.......... 15} 30 
28 78 199 
13} 69 204 
9} 25 
35} 58 10 622 
24 213 
20; 39 43 27 27 
12} 8&5 11 150 74 


‘Compiled from Annuaire du corps diplomatique et consulaire, Geneva, 1931, which 
states in the preface that “it has been compiled entirely on the basis of official lists furnished 
by the various ministries of foreign affairs which have been compared with each other. The 
different lists contain a number of inconsistencies and it has often been very difficult to 
establish an exact text.’ It will be noted that the total of each class of consuls is larger 
from the standpoint of the sending state than from the standpoint of the receiving state, 
due probably to the better information possessed by each state as to the consuls it has sent 
than as to the consuls admitted to its territory. Thus the total 17,442 is probably more 
accurate than the total 17,181. The figures refer to the number of positions listed even 
though at the moment there was no incumbent. Thus the number of individuals actually 
in service would be somewhat less. This publication lists separately, in addition to the 
states here listed, the Holy See, the League of Nations and Tannu Tuva (a region in northern 
Mongolia in diplomatic relations with U. S. 8S. R.) which send or receive diplomatic officers 
but not consuls, and also Tanganyika and Newfoundland here grouped with Great Britain; 
New Guinea here grouped with Australia; Western Samoa here grouped with New Zealand; 
Southwest Africa here grouped with South Africa; and Saar Valley, New Hebrides, French 
Cameroons and French Togo here grouped with France. 
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24} 3 
160 
56 3 
276} 108 
1 
4 
9 
65 5 
24 5 
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39 
390| 
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CONSULS OF THE WORLD (Continued) 


Admitted from Other Countries Sent to Other Countries 


Countries 


Consular! | |v.c.1C.A.|| Co. [oxen C. | V.C.|C.A. 


Officers 


Estonia y 14 
Ethiopia 
Finland ¢ y 24 
France 16 32 
Germany 
Great Britain j 72 
32 
27 
Honduras........... j 43 
j ‘ 36 13 
) 
147 
23 
Ireland, Free State of. 85 ae 
1,008 
Latvia 53 270] 
Luxemburg 43 
264 

60 


Mongolia 

Nejd-Hedjaz x 
Netherlands 758 
Nicaragua 30 137 
78 716 
32 
23 
Panama 48 292 
Para@uay. 25 203 
3} 101 337 
| 3} 166 703 
65 3| 172 
San Marino 2 31 
. 31 ¢ 120 
South Africa 45 1 
ees §23 974 168 90 
Sweden 110 677 157} 482 


1 This includes 61 honorary officials reported in the Japan Year Book, 1931, p. 136 but not mentioned in the 
Annuatre du corps diplomatique et consulaire. 
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CONSULS OF THE WORLD (Continued) 


Admitted from Other Countries Sent to Other Countries 


Countries 


Consular 
Officers C.G. C.1C.A. || 1C.G.| C. V.C.1C.A. 


Switzerland 224 15 13 
Syria and Lebanon... 49 
136 50 8 
Union Soviet Socialist 


54 68) 25 


1,435 | 152] 621 890} 58 
126 20; 35 379) 26 
173 14, 67 251 22 
125 71 32; 17) 15 


17,181 | 1,821| 7,310] 6,444 17,442| 1,726] 7,508 


APPENDIX 2. MULTIPARTITE CONVENTIONS 


1. Convention on Consular Agents, adopted at Havana, February 20, 1928.1 

The governments of the Republics represented at the Sixth International Conference of 
American States, held in the city of Habana, Republic of Cuba, in the year nineteen hundred 
and twenty-eight, desirous of defining the duties, rights, prerogatives and immunities of 
consular agents, in accordance with the usages and agreements on the matter; 

Have decided to conclude a convention to that end and have appointed the following 
plenipotentiaries: [Names of plenipotentiaries omitted.] 

Who after having deposited their full powers, found to be in good and due form, have 


agreed to the following provisions: 
SECTION I—APPOINTMENTS AND FUNCTIONS 
ARTICLE 1 
States may appoint in the territory of others, with the express or tacit consent of the latter, 
consuls who shall there represent and defend their commercial and industrial interests and 
render to their nationals such assistance and protection as they may need. 
ARTICLE 2 
The form and requirements for appointment, the classes and rank of the consuls, shall be 
regulated by the domestic laws of the respective state. 
ARTICLE 3 
Unless consented to by the state where he is to serve, one of its nationals may not act as 
consul. The granting of an exequatur implies such consent. 
ARTICLE 4 
The consul! having been appointed, the state shall forward through diplomatic channels 
to the other state the respective commission which shall contain the name, category and 
authority of the appointee. 


1 Text from the Final Act of the Sixth International Conference of American States, 1928, p. 150. On Feb- 
ruary 1, 1932, ratifications had been deposited by Brazil, Mexico, Nicaragua, Panama and the United States. 
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As to a vice-consul or commercial agent appointed by the respective consul, where there 
is authorization by law, the commission shall be issued and communicated to the latter. 


ARTICLE 5 


States may refuse to accept consuls appointed in their territory or subject the exercise of 
consular functions to certain special obligations. 


ARTICLE 6 
The consul can be recognized as such only after having presented his commission and ob- 
tained the exequatur of the state in whose territory he is to serve. Provisional recognition 
can be granted upon the request of the legation of the consul pending the delivery in due form 


of the exequatur. 
Officials appointed under the terms of Article 4 are likewise subject to this formality and 
in such case it rests with the respective consul to request the exequatur. 


ARTICLE 7 
The exequatur having been obtained, it shall be presented to the authorities of the con- 
sular district, who shall protect the consul in the exercise of his functions and guarantee to 
him the immunities to which he is entitled. 


ARTICLE 8 
The territorial government may at any time withdraw the consul’s exequatur, but, except 
in urgent cases, it shall not have recourse to this measure without previously attempting to 
obtain from the consul’s government his recall. 


ARTICLE 9 
In case of the death, disability or absence of consular agents any of the assistant employees 
whose official position has been previously made known to the ministry of foreign affairs 
or the department of state, may temporarily assume the consular functions; while thus en- 
gaged he shall enjoy all the rights and prerogatives corresponding to the permanent official. 


ARTICLE 10 


Consuls shall exercise the functions that the law of their state confers upon them, without 
prejudice to the legislation of the country where they are serving. 


ARTICLE 11 
In the exercise of their functions, consuls shall deal directly with the authorities of their 
district. Should their representations not be heeded, they may then pursue them before 
the government of the state through the intermediary of their diplomatic representative, 
but should not communicate directly with the government except in the absence or non- 
existence of a diplomatic representative. 


ARTICLE 12 
In case of the absence of a diplomatic representative of the consul’s state, the consul may 
undertake such diplomatic actions as the government of the state in which he functions may 
permit in such cases. 
ARTICLE 13 


A person duly accredited for the purpose may combine diplomatic representation and the 
consular function provided the state before which he is accredited consents to it. 
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SECTION II—PREROGATIVES OF CONSULS 
ARTICLE 14 


In the absence of a special agreement between two nations, the consular agents who are 
nationals of the state appointing them, shall neither be arrested nor prosecuted except in 
the cases when they are accused of committing an act classed as a crime by local legislation. 


ARTICLE 15 


In criminal cases, the prosecution or the defense may request attendance of consular 
agents at the trial, as witnesses. This request must be made with all possible consideration 
to consular dignity and to the duties of the consular office and shall be complied with by 
the consular official. 

Consular agents shall be subject to the jurisdiction of the courts in civil cases, although 
with the limitation that when the consul is a national of his state and is not engaged in any 
private business with purposes of gain, his testimony shall be taken either verbally or in 
writing, at his residence or office, with all the consideration to which he is entitled. 

The consul may, nevertheless, of his own free will appear as a witness when such appear- 
ance does not seriously hinder the discharge of his official duties. 


ARTICLE 16 


Consuls are not subject to local jurisdiction for acts done in their official character and 
within the scope of their authority. In case a private individual deems himself injured by 
the consul’s action, he must submit his complaint to the government, which, if it considers 
the claim to be relevant, shall make it valid through diplomatic channels. 


ARTICLE 17 


In respect to unofficial acts, consuls are subject, in civil as well as in criminal matters, to 
the jurisdiction of the state where they exercise their functions. 


ARTICLE 18 


The official residence of the consuls and places used for the consulate’s office and archives 
are inviolable and in no case may the local authorities enter them without the permission of 
the consular agents; neither shall they examine nor seize, under any pretext whatsoever, 
documents or other objects found in a consular office. No consular officer shall be required 
to present his official files before the courts or to make declaration with respect to their con- 
tents. 

When consular agents are engaged in business within the territory of the state where they 
are exercising their duties, the files and documents of the consulate shall be kept in a place 
entirely separate from the one where private or business papers are kept. 


ARTICLE 19 


Consuls are obliged to deliver, upon the simple request of the local authorities, persons 
accused or condemned for crimes who may have sought refuge in the consulate. 


ARTICLE 20 


Consular agents, as well as the employees of the consulate who are nationals of the state 
appointing them, not engaged in business with purposes of gain, in the state where they per- 
form their functions, shall be exempt from all national, state, provincial or municipal taxes 
levied upon their person or property, except such taxes as may apply to the possession or 
ownership of real estate located in the same state where discharging their duties or to the 
proceeds of the same. Consular agents and employees who are nationals of the state they 
represent, are exempt from taxes on the salaries, honorariums, or wages which they receive 
in return for their consular services. 
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ARTICLE 21 
The employee who substitutes for the consular agent in his absence or for another cause 
shall enjoy during his temporary term of office the same immunities and prerogatives as 
the latter. 
ARTICLE 22 
Consuls engaged in business or exercising other functions apart from those pertaining to 
their consular duties are subject to local jurisdiction in all their activities not pertaining to 
the consular service. 


SECTION III—SUSPENSION AND TERMINATION OF CONSULAR FUNCTIONS 


ARTICLE 23 


Consular agents suspend their functions because of illness or leave of absence, and termi- 
nate their office: 

(a) By death; 

(b) By retirement, resignation, or dismissal; and 

(c) By the cancellation of the exequatur. 


ARTICLE 24 


The present convention does not affect obligations previously undertaken by the con- 
tracting parties through international agreements. 


ARTICLE 25 


After being signed, the present convention shall be submitted to the ratification of the 
signatory states. The Government of Cuba is charged with transmitting authentic cer- 
tified copies to the governments for the aforementioned purpose of ratification. The in- 
strument of ratification shall be deposited in the archives of the Pan American Union in 
Washington, the Union to notify the signatory governments of said deposit. Such notifica- 
tion shall be considered as an exchange of ratifications. This convention shall remain open 
to the adherence of non-signatory states. 

In witness whereof, the aforenamed plenipotentiaries sign the present convention in 
Spanish, English, French and Portuguese, in the city of Habana, the 20th day of February, 
1928. 

Reservation of the Delegation of Venezuela 

On behalf of the Government that I represent, I make a reservation with respect to the 
coincidence of diplomatic and consular functions in the same person, because it is totally 
opposed to our tradition, maintained since it was established until the present time, in a 
way that admits of no change. 


2. Accord between Bolivia, Colombia, Equador, Peru, and Venezuela relative to the functions 
of the respective consuls in each of the contracting republics. Caracas, July 18, 1911.! 


The undersigned plenipotentiaries of the Republics of Equador, Bolivia, Peru, Colombia 
and Venezuela, having communicated respectively their full powers, have agreed on the 
following accord on consuls: 


ARTICLE I 
Each of the contracting Republics may maintain consuls in the cities and commercial 
places of the others and in the ports which are open to foreign commerce. This consular 
service shall be carried on by consuls general, consuls, vice-consuls or consular agents. Each 
Republic may except the cities, places and ports where it considers the residence of these 
functionaries unnecessary, but this exception will be common to all the nations which will 
be previously notified of it. 


1 Translated from the French text in 107 British and Foreign State Papers, p. 601 
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ARTICLE IT 


To exercise their functions, the consuls will obtain the exequatur of the government of the 
country where they will reside and will present it to the authorities, in order that the latter 
may assure to them the exemptions and prerogatives to which from this fact they will have 
the right. 

ArTIcLE III 

The contracting states recognize in consuls no diplomatic character, nor will they permit 
these functionaries to exercise diplomatic functions jointly with their consular functions, 
and thus, for the countries of which the legislation permits, they concede to them only the 
following prerogatives: 

1. The archives, coats of arms and flags of consulates will be inviolable. The coats of 
arms and the flag do not render inviolable the residence of the consul whenever the authori- 
ties find themselves, conformably to the law, under the obligation to enter it. 

2. Consuls, in all that concerns the exercise of their functions will be completely inde- 
pendent of the state in the territory of which they reside. 

3. Consuls will be exempt from all personal service or extraordinary contribution in the 
countries where they reside. This exemption is not extended to consuls who are nationals 
of the countries in which they exercise their functions. 


ARTICLE IV 


Consuls are subject to the laws and the authorities of the countries in all matters for which 
the present accord or treaties earlier concluded have not stipulated special exemptions. 

Consuls may have the following rights: 

1. To address the authorities of the district of their residence and if necessary to have 
recourse to the general government by intermediary of the diplomatic agent of their nation 
if there is one or directly in case of necessity, to make demands on account of infractions of 
treaties of commerce committed by the authorities of the country, to the prejudice of the 
nation of which they are consuls. They may proceed in the same manner in regard to all 
abuses committed by the authorities against individuals of the country whose interests they 
protect; they may act in such a way that justice may be rendered such individuals without 
delay and that they may be judged and condemned by the competent tribunals conformably 
to the laws of the country. 

2. To present themselves in behalf of their compatriots whenever the latter ask it, before 
the authorities of the country in regard to matters and questions indicated to them. 

3. To accompany the captains, mates, and owners of the ships of their nation in the steps 
which the latter will have to perform for registering their merchandise and their ships, and 
before the tribunals and the authorities to make declarations which they or any of their crew 
may have to make. 

4. To receive declarations, protests and reports from captains, mates and masters of the 
ships of their nation because of damages on the high sea and the protests which their na- 
tionals may have to formulate on commercial questions. These documents, in the form of 
authentic copies sent by the consul, will be admitted before the courts and will have the same 
value as if they have been delivered by the registrar of these courts. 

5. To regulate everything relating to damages which may have been suffered on the high 
sea to the effects and merchandise of commerce embarked in the ships of their nation, which 
arrive at the port where they reside, provided there is no stipulation to the contrary be- 
tween the ship owners, the cargo owners, and the insurers. But if inhabitants of the coun- 
try where the consul resides (who are not of the same nation) are interested in this question 
of damages, cognizance of these facts belongs to the local authorities, who will decide on 
these damages. 

6. To regulate amicably and without judicial recourse the differences which arise be- 
tween their nationals on commercial matters, provided the parties submit voluntarily and 
in writing to his arbitration, and in this case the document containing the decision of the 
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consul will have the force of a public document delivered with all the guaranties necessary 
to render its execution obligatory among the parties interested. 

7. To take measures to have order observed on board merchant vessels of the country, 
and to decide on differences which may arise between the captain, the officers and the men 
of the crew, except when the disorders occurring on board may disturb the public tranquillity 
or when these differences involve individuals who are not of the nation of the ship; in this 
case the local authorities may intervene. 

8. To direct all operations relative to the salvage of ships of their country when they are 
wrecked on the coasts of the countries where they reside. In this case, the local authorities 
will intervene only to maintain order, to give security to the interests salvaged and to see 
that measures are taken to render this security effective. In the absence of a consul and 
until his arrival, the authorities ought also to take all necessary measures for the conservation 
of the shipwrecked interests. 

9. To take possession, prepare an inventory, name experts to make evaluations and pro- 
ceed to sell movable property of individuals deceased intestate and without heirs in the 
country of their residence. The consul will proceed to this formality, assisted by two mer- 
chants designated by him and for the execution of this formality, and the remittance of the 
goods and of the money which it brings, he will observe the corresponding laws and the in- 
structions which he has received from his government. When the consul is not in the place 
where the individual died, the local authorities will take measures on their part to keep safely 
the goods of the latter. 

10. To ask the local authorities to arrest the sailors who may desert from the ships of their 
nation; they will present, if necessary, the log, the crew roll or other official documents to 
support the request. The authorities will order measures within their competence for the 
pursuit, apprehension and arrest of these deserters and will put them at the disposition of 
the consul; but if the ship to which he belongs has left and if he did not present himself on 
its departure, the deserter will be detained for three months at the expense of the consul. 
After this period has passed, the deserters not delivered will be put at liberty by the com- 
petent authorities and cannot again be arrested for the same reason. 


ARTICLE V 


The consuls of each contracting Republic, residing in one of the others, can make use of 
their powers in favor of individuals of the other contracting Republics which do not have a 
consul on the spot. 

In faith of which five identical copies are signed at Caracas, July 18, 1911. 


APPENDIX 3. ARBITRAL DECISION 


Arbitral Decision rendered by the Ambassadors of Austria-Hungary, Italy, Germany, Russia, 
England, and France at Constantinople, concerning the Turkish-Grecian Consular Conven- 
tion, April 2, 1901.1 


The undersigned, Ambassadors of Austria-Hungary, Italy, Germany, Russia, England 
and France at Constantinople; 

Considering Article III of the Preliminaries of Peace signed between the Great Powers and 
the Ottoman Empire on the 6/18 September, 1897, in these words: “Without touching the 
principle of the immunities and privileges which Greek subjects enjoyed before the war on the 
same footing as the nationals of other states, special arrangements will be concluded in order 
to prevent the abuse of consular immunities, to avoid the clogging of the regular courts of 
justice, to assure the execution of sentences rendered, and to safeguard interests of Ottoman 
subjects and foreigners in their differences with the Greek subjects including therein cases of 
bankruptcy;” 

Considering Article V, b, under said Preliminaries, which called for the conclusion between 


1 Translated from the French text, in 95 British and Foreign State Papers, p. 939. 
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the Ottoman Empire and the Kingdom of Greece of a ‘Consular Convention under the con- 
ditions foreseen in Article III;” 

Considering Article IX of the Preliminaries of Peace in these terms: “In case of differences 
in the course of negotiations between Turkey and Greece, the contested points may be sub- 
mitted by one or the other of the interested parties to the arbitration of the representatives 
of the Great Powers at Constantinople, whose decision will be obligatory for the two govern- 
ments. This arbitration may be exercised collectively or by special designation of the in- 
terested parties and either directly or by the intermediary of special delegates. In case of an 
equal division of votes the arbitrators will choose an umpire;”’ 

Considering that, by a letter addressed to Representatives of the Great Powers at Con- 
stantinople, the 1/13 May, 1900, the Greek Delegates, at the instructions of their govern- 
ment, have invoked the arbitration on the points concerning which an agreement has not 
been reached in the course of negotiations on the said Consular Convention; 

Considering that the Representatives of the Great Powers, duly authorized by their respec- 
tive governments, have, by their notes of the 4 of June, 1900, accepted the collective mandate 
to arbitrate solicited on the contested points; 

Considering the demands of the two parties and the Memoirs presented in support of these 
demands; 

Considering that Article III of the Preliminaries maintains and confirms the principle of 
the immunities and privileges which Greek subjects enjoyed before the war, and that it is not 
necessary to specify in the Consular Convention all the rights which flow from this principle 
relative to the administrative and judicial attributions of Greek Consulates; 

Considering that the stipulations of the Treaty of Canlidja, concluded between the Otto- 
man Empire and the Kingdom of Greece, on the 27 of May, 1855, remains in force insofar as 
it is not modified by the arbitral decisions herein; 

Considering that the validity of the Protocol annexed to the Ottoman Law of 7 Sefer, 
1284 (18 June, 1867), and signed by Greece on the 12/24 February, 1873, has not been af- 
fected by the state of war between the Ottoman Empire and the Kingdom of Greece; 

Considering that there is no reason to arbitrate except on the contested points, which have 
a relation to the special arrangements foreseen in Article III of the Preliminaries of Peace; 

Decide: 

The following provisions, which regulate the points contested between the Ottoman and 
Greek Delegates charged with the negotiation of the Consular Convention, or which estab- 
lish their agreement on a certain number of other points where the question of duration was 
alone in dispute, will enter into force after the expiration of a period of six months counting 
from the notification of the present Arbitral Decision to each of the two parties. 

ArticleI. Each of the two High Contracting Parties will have the right to name Consuls- 
General, Consuls and Vice-Consuls in all of the ports, cities and localities of the territories 
of the other party with the exception of those where the territorial government finds it in- 
convenient to admit such agents. This reservation, nevertheless, will not be applied in 
localities where consular offices of other Powers are located. 

Protocol-Annex.—It is understood that the two High Contracting Parties will have full 
right to maintain consular offices which are recognized by common agreement'to have func- 
tioned at the moment of the rupture of diplomatic relations in 1897 between the two countries 
or at an earlier date not more remote than the year 1890. 

Honorary Agents will cease their functions and the two High Contracting Parties may 
replace them by functionaries of career. 

II. No Greek subject can be named Consul-General, Consul or Vice-Consul of Turkey in 
Greece, nor can any Ottoman subject be named Consul-General, Consul or Vice-Consul of 
Greece in Turkey. 

These consular functionaries will be chosen on both sides from those of career, that is to 
say, they will be salaried agents devoting themselves exclusively to their consular mission. 

At the same time, Ottoman subjects and Greek subjects may be employed as dragomans 
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and cavass by the Ottoman and Greek consuls, according to the regulations in force in the 
respective countries, and they will enjoy the treatment there established insofar as it does not 
conflict with the present Convention. 

III. Consuls-General, Consuls and Vice-Consuls of the two High Contracting Parties will 
be reciprocally admitted and recognized after having presented their commissions (provi- 
sions), according to the rules and formalities established in the respective countries. 

The exequatur or the Berats and Firmans or other documents necessary for the free exer- 
cise of their functions will be delivered without cost, and on the production of the said docu- 
ments, the superior authorities at the place of their residence will immediately take the 
measures requisite in order that they may be able to perform the duties with which they are 
charged and that they may enjoy the exemptions, honors, immunities and privileges which 
appertain to them. 

IV. Consuls-General, Consuls and Vice-Consuls will enjoy especially exemption from 
billeting and military contributions, as well as all direct taxes on the person, personal prop- 
erty or consumption imposed by any authority whatever in the respective countries. 

It is understood that the said functionaries are not exempt from taxes on real estate which 
they possess in the country where they reside. 

V. Consuls-General, Consuls or Vice-Consuls are not bound to appear as witnesses 
before the courts of the country where they reside. 

Whenever the local judicial authorities will have to receive from them any deposition, they 
ought to go to their domicile or ought to delegate to this effect a competent functionary to 
draw up there, after having received their oral declarations, the necessary procés-verbal, or 
even to request from them a declaration in writing. 

VI. Consuls-General, Consuls and Vice-Consuls of each of the High Contracting Parties 
will enjoy reciprocally, in the territories of the other party,—as concerns their persons, their 
functions, and their dwellings—the same honors and respect, privileges and immunities, 
rights and protection, which are accorded to the consular functionaries of the same rank of 
the most favored nation, but, it is understood, within the limits of the present Convention. 

VII. Will be exempt from duties after customs examination, the effects and objects im- 
ported by the addressee, and destined for the personal or family use of the chief of a Greek 
Consulate-General, Consulate or Vice-Consulate established in Turkey, but the right of 
importation shall not exceed 2,500 piastres in gold per year. 

The same will be true for the effects or objects imported by the addressee and destined 
for the personal or family use of a Greek Consular functionary insofar as the objects and 
effects are introduced at the time of the first installation of this functionary or of his family 
in Turkey. 

On the other hand, the Consuls-General, Consuls and Vice-Consuls of Turkey will enjoy 
in Greece the same exemptions as the functionaries of the same rank and in the same quality 
of the other powers. 

Protocol-Annex.—In regard to Article VII, it is understood that the customs authorities 
will not levy any tax on the registers, letterheads, form books, passports, passes, certificates, 
stamps and other public documents, nor on the official furnishings of the office sent to the 
address of the respective consular functionaries, or sent by them to the administration of 
their country. 

VIII. Consuls-General, Consuls and Vice-Consuls may place above the outside door of 
the consula.e their national coat of arms with an inscription indicating their official char- 
acter. 

They can also raise the flag of their country on the consulate on days of public solemnities, 
as well as on other occasions according to usage. 

IX. In case of incapacity, absence or decease of the Consuls-General, Consuls or Vice- 
Consuls, the Chancellor or one of the Secretaries, a subject of the state which has named 
him, who will have been previously presented in the said character to the respective authori- 
ties, or, in default of a chancellor or Secretary, any other consular functionary of career sent 
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as a substitute, will be admitted ipso jure to the exercise, in the interim and in a provisional 
manner, of the consular functions, provided that the local authorities cannot raise any 
objection thereto. 

X. The Consular chancelleries and archives will be inviolable at all times. The local 
authorities cannot invade them on any pretext, nor in any case visit or seize the papers which 
may be contained there. 

XI. The Consuls of the two High Contracting Parties have the right to address the 
competent authorities of their Consular districts to make representation against any in- 
fraction of the Treaties and Conventions existing between Turkey and Greece and to protect 
the rights and interests of their nationals. 

If no result follows from their reclamation, the said Agents may have recourse to their 
respective legations. 

XII. The Consuls of the two Contracting Parties, as well as their Chancellors and Secre- 
taries, will have the right to receive in their Chancelleries, at the domiciles of the parties and 
on board the ships of their nations, declarations which may be made by the captains, 
the members of the crew, the passengers, the merchants, and other subjects of their 
country. 

They will also be authorized to receive: 

1. The testamentary depositions of their nationals and all acts under the civil law, which 
concern them and to which they wish to give an authentic form; 

2. All contracts in writing and conventional acts between their nationals or between the 
latter and other persons of the country where they reside and indeed all conventional acts 
concerning the subjects of the latter country alone, provided, it is understood, that the above 
mentioned acts have a relation to properties situated in or affairs related to the territory of 
the contracting parties who have named the functionaries; 

3. Subject to the legislation of the country of their residence, all notarial acts intended 
for use in that country, either between their own nationals, or between these nationals and 
other foreigners. 

The declarations and attestations contained in the acts mentioned above which have 
been recognized as authentic by the said functionaries and stamped with the seal of the 
Consulate-General, Consulate, or Vice-Consulate, will have in law in the territories of the 
Ottoman Empire and in Greece the same force and value as if the act had been performed 
before other public employees of one or the other of the Contracting Parties, provided that 
they have been drafted in the forms required by the laws of the state which has named the 
Consular functionaries and that they have then been submitted to the stamp and registration 
as well as all other formalities which relate to the matter in the country where the act ought 
to receive its execution. 

In cases where the authenticity of a public document registered in the chancellery of one 
of the respective consular authorities will be put in doubt, the comparison of the document 
in question with the original act will not be refused to the interested persons who may make 
the request for it and who can, if they wish, be present at this comparison. 

Consuls can legalize all kinds of documents emanating from the authorities or functionaries 
of their countries and make translations of them which will have, in the country where they 
reside—insofar as the laws of the respective states permit—the same force and value as if 
made by the competent functionaries of the country of their residence. 

XIII. The subjects of one of the contracting states established in the territory of the other 
will be reciprocally exempt from all kinds of military service whether on the land or on the 
sea, and will be exempt from military imposts and from all pecuniary or material deliveries 
imposed in lieu of personal military service such as military requisitions, with the exceptions 
of that of billeting and of furnishings for military troops in passage, which will be equally 
demanded according to the usage of the country, of native subjects of or foreigners. 

XIV. The goods and properties belonging to seamen and passengers, subjects of one of the 
contracting parties, who die on board a ship of the other party, will be sent to the consul of 
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the respective nation to be remitted to those entitled in conformity to the laws enforced in 
the respective countries. 

XV. In case of shipwreck on the coasts of the territories of the High Contracting Parties 
of an Ottoman or Greek ship, the respective consuls will enjoy all the prerogatives accorded 
to consuls of the other Powers in matters of salvage of ships of their Flag. 

Abandoned ships, dredges, boats, buoys, et cetera, of which the Ottoman or Greek 
nationality is apparent, which may have been found at sea and consigned to the local authori- 
ties, will be remitted in the port to which it is towed into the hands of the nearest Ottoman 
or Greek consul if he, in fact, demands it. It is understood, at the same time, that the said 
consular functionary before entering into possession of the ship, boat, or other above 
mentioned object, will have to discharge to whoever is entitled the rights of salvage and 
towage in conformity to the laws and regulations enforced in the territories of the High 
Contracting Parties. 

XVI. The Consuls of the High Contracting Parties will have to exercise a strict surveil- 
lance to prevent, if necessary by representations to which they are entitled, the change of the 
Flag of the ships of their nation to the Flag of any other State, if it is proved that this change 
has for its object to frustrate the rights of creditors, subjects of the nation which has ap- 
pointed the consul. 

XVII. The respective Consuls can go personally or send delegates aboard the ships of 
their country, after their admission to pratique, to interrogate the captain and the crew, 
to examine the ship’s papers, to receive declarations in regard to the voyage, destination of 
the ship, and incidents of the passage, to draw up the manifests and to facilitate the voyage 
of the vessel. 

XVIII. In case of the decease of an Ottoman subject in Greece or of a Greek subject in 
the territory of his Imperial Majesty The Sultan, the consular authority of the jurisdiction 
to which the deceased belongs, will take possession of the estate in order to transmit it to his 
heirs. In the absence of the consular authority in the place, a competent judge of the local- 
ity will be bound to transmit the inventory and the product of the possessions to the nearest 
consular authority without claims of any kind. 

The succession to immovable property will be regulated by the law of the state in which 
the immovables are situated and the cognizance of all demands and disputes concerning 
immovable possessions will appertain exclusively to the tribunals of that country. 

In that which concerns succession to movables left by the subjects of one of the two con- 
tracting parties in the territory of the other party, whether at the time of the decease they 
were established there or simply in passage, or even if they died elsewhere, demands concern- 
ing the title to the inheritance or to legacies will be judged by the competent authorities or 
tribunals of the country to which the decedent belonged and in conformity to the laws of 
that country. 

XIX. Ottoman subjects will have in Greece the same rights as nationals to possess all 
kinds of immovable property, to acquire it and dispose of it by sale, exchange, gift, testa- 
ment, or in any other manner without paying taxes or imposts other or more severe than 
nationals, 

XX. The jurisdictional rights of Greek Consuls in Turkey in civil, commercial and penal 
matters, as well as the other immunities and privileges which the Greek Consuls and subjects 
enjoyed in Turkey before the year 1897 are maintained in conformity to the stipulations in 
the Preliminaries of Peace signed between the Great Powers and the Ottoman Empire the 
6/18 September, 1897 and to those under the Definitive Treaty of Peace signed between 
Turkey and Greece the 22 November/4 December, 1897 insofar as the said jurisdictional 
rights and the said immunities and privileges are not modified by the present Con- 
vention. 

XXI. The interests of Ottoman or foreign creditors in the bankruptcy of Greek and Turk- 
ish subjects will be represented by one or two syndics, provisionally as well as definitively. 
The Greek consular authorities competent to regulate the said bankruptcy will name these 
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syndics upon the designation which will be made to them by the above named creditors, 
Ottoman or foreign. 

XXII. Consular assistance before the Ottoman authorities and tribunals being maintained 
for Greek subjects, the Greek Consuls are bound to send with all diligence their delegates 
before the competent authorities and tribunals. 

In case of the absence of this delegate, the tribunals will suspend examination of the affair 
and will send a new invitation in writing. If, in spite of this second invitation, the consular 
delegate abstains from appearing, they will not be obliged in this case to longer await his 
presence and can render judgment, sentence or decision. 

XXIII. The judicial or extra-judicial documents destined to be served on Greek subjects 
in Turkey will be remitted against receipts to the competent Greek authorities who should 
proceed to service and ought to return in due time the document of service, duly signed by 
the parties for whom it was intended. With this object, the said documents ought to con- 
tain sufficient indication so that there may not be an error in the person to which the act is 
destined; in default of which the document may be returned to the Ottoman authority to be 
completed. 

In the case where the document of service duly signed by the person to whom destined is 
not restored to the Ottoman authorities, after a, delay of 15 days counting from the remission 
of the document to the Greek consular authorities, the service will be considered as made 
to the parties themselves, unless the consular authority informs the Ottoman authority that 
the person to whom the document was destined is not to be found in the consular district. 

XXIV. The Greek consular authority will proceed with all diligence to the execution of 
judgments, sentences, or decisions, rendered, in conformity with the rights recognized to 
the consular authorities, against Greek subjects by the competent Ottoman authorities and 
tribunals. 

If the consular authority should refuse to put in execution the said judgments, sentences, 
or decisions after a maximum delay of two months, the competent Ottoman authorities will 
have the right to proceed themselves to this execution on informing previously and in writing 
the consular authority of the day and the hour when they will proceed to said execution. 

XXV. In case of search, invasion, or visit in the home of a Greek subject, the functionaries 
and agents of police to whom this is committed will notify the Greek consulate and will make 
known to them the object of the measure in order that it may send without delay a delegate. 

If there are lapses of more than six hours between the moment when the consulate will 
have been informed and the moment of the arrival of the delegate, the Ottoman functionaries 
and agents of police will proceed with their commission and will notify accordingly the con- 
sulate, communicating to it a legalized copy of the procés-verbal stating the absence of the 
consular delegate. 

XXVI. In case of visits on board a Greek ship other than visits for health inspection, the 
Ottoman authorities will await the Greek consular delegate for a period of three hours count- 
ing from the moment of the remission of the notice to the consulate and if the delegate 
refuses or delays his coming they will proceed to their commission and will advise the con- 
sulate, communicating to him a legalized copy of the procés-verbal stating the absence of 
said delegate. 

XXVII. In case of flagrant offense, the Ottoman authorities may proceed to the arrest 
of a Greek subject without awaiting the arrival of the consular delegate requisite in this 
connection, but they ought to advise without delay the Greek consular authority. 

Done at Constantinople the 20 March/2 April, 1901. 

(Signed) 
PANSA 
Baron DE MARSCHALL 
ZINOVIEW 
N. R. O’Connor 
ConsTANs 
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APPENDIX 4. DRAFT CODES 
1. GUERRERO DRAFT, 1927! 
ConcLusions AMENDED AS THE Discussion IN THE COMMITTEE 


Exequatur—Only when the exequatur has been granted may the consul communicate 
with the authorities and, generally speaking, perform his other duties. He cannot claim 
any privilege until he has received this document. The exequatur may be refused, or even 
withdrawn, without giving his Government a right to demand explanations. 

Consular archives and correspondence—The consular archives are inviolable. The same 
rule should apply to official correspondence. 

Immunity from civil jurisdiction—The immunity from civil jurisdiction which is accorded 
to diplomatic agents cannot be applicable in a general manner to consuls who should only 
enjoy such immunity in connection with the exercise of their functions. 

Immunity from criminal jurisdiction—Consuls do not possess this immunity. 

Right of asylum—Consuls do not possess this prerogative. 

Taxation—Exemption from direct taxes should be accorded to “consuls de carriere,’’ not 
carrying on any trade in the country where they exercise their functions. 

None of the foregoing remarks apply to consuls who are Chargé d’ Affaires since the second 
character invests them with the privileges and rights which international law accords to 
diplomatic agents. 

Although the question of precedence is entirely unconnected with the legal status of con- 
suls, we must mention it in this report because it forms the subject of a question submitted 
to our committee for the Progressive Codification of International Law. 

The rule applied to diplomatic agents should also be observed in the case of consular 
officials; this is to say, they should take precedence in each class according to the date of 
the exequatur. 

Nevertheless, we would draw a distinction between ‘consuls de carriere”’ and honorary 
consuls. 

We propose that “consuls de carriere’’ should be given precedence over honorary consuls 
without taking into consideration the date of the exequatur which means that honorary 
consuls will always come after other consuls in the town. 

From the above it may be inferred that the regulation of the legal status of consuls by 
international agreement is desirable from every point of view, and is even indispensable, in 
order to avoid disputes which the absence of definite rules on the matter must certainly cause. 

The question of consular functions is reserved for later examination. 


2. INTER-AMERICAN COMMISSION OF JURISTS, DRAFT, 19272 
SECTION I—APPOINTMENT AND FUNCTIONS 
ARTICLE 1 


States may appoint in the territory of others, with the express or tacit consent of the latter, 
consuls who shall there represent and defend their commercial and industrial interests and 
lend to their nationals such assistance and protection as they may need. 


ARTICLE 2 


The form and requirements for appointment, the kinds and rank of consuls, shall be regu- 
lated by the domestic laws of the respective State. The ceremonial shall be that of the 
country of residence. 


1 (Report of the subcommittee of the League of Nations Committee of Experts for the Progressive Codification 
of International Law (1927). Questionnaire No. 9. Legal Positions and Functions of Consuls. Rapporteur 
M. Guerrero. Member A. Mastny. 22 American Journal of International Law, Special Supplement, 109.) 

2 International Conference of American States. International Commission of Jurists, 1927. Project No. 
VIII, Consuls, 22 American Journal of International Law, Special Supplement 255. 
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ARTICLE 3 


Unless consented to by the State where he is to serve one of its nationals may not act as 
consul. The granting of an exequatur gives authority to act. 


ARTICLE 4 


The consul having been appointed, the State shall forward through diplomatic channels 
to the other the respective commission which shall contain the name, rank and authority 
of the appointee. 

As to a vice-consul or commercial agent appointed by the respective consul, where there 
is authorization by law, the commission shall be issued and communicated by the latter. 


ARTICLE 5 


States may reject consuls appointed in their territory or reduce the exercise of consular 

functions to certain special duties. 
ARTICLE 6 

The consul can be recognized as such only after having presented his commission or 
obtained the exequatur of the State in whose territory he is going to serve. Provisional 
recognition can be granted upon the request of the legation of the consul pending the 
delivery in due form of the exequatur. 

Officials appointed under the terms of Article 4 are likewise subject to this formality and 
in such case it rests with the respective consul to request the exequatur. 


ARTICLE 7 
The exequatur having been obtained, it shall be presented to the authorities of the con- 
sular district who shall protect the consul in the exercise of his functions and grant to him 
the immunities to which he is entitled. 


ARTICLE 8 
The territorial government may, for serious cause, withdraw the consul’s exequatur, but, 


except in urgent cases, it shall not have recourse to this measure without previously attempt- 
ing to obtain from the consul’s government his recall. 


ARTICLE 9 
In case of the consul’s death, absence or unexpected disability the consular employee 
next in rank shall, with full right, be admitted to conduct the consulate; he must, neverthe- 
less, communicate as early as convenient to the local authority the official action which con- 
firms him in the conduct thereof. The consul upon entering upon his functions shall present 
to the local authority the employee who, in the contingency indicated, is to substitute for 
him. 
ARTICLE 10 
Consuls shall exercise the functions that the law of their State confers upon them, without 
prejudice to the legislation of the country in whose jurisdiction they are serving. 


ARTICLE 11 
In judicial affairs in which his compatriots are involved consuls shall have the right of 
interference except as expressly provided for by local legislation. 
ARTICLE 12 
The consul cannot compel his compatriots by force to comply with his orders or decisions, 
but in cases where this is necessary, he shall have recourse to the competent local authorities. 
ARTICLE 13 


In the exercise of his functions, the consul shall co-operate officially with the authorities 
of his district. If his complaints are not taken care of he shall bring them to the attention 
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of the government of the State through the intermediary of his diplomatic representative, 
it not being lawful in any case to communicate directly with the government except in the 
absence or nonexistence of a diplomatic representative. 


ARTICLE 14 
In case of nonexistence of a diplomatic representative of the consul’s State the consul 
may undertake such diplomatic actions as the government of the State in which he functions 
permits in such cases. 
ARTICLE 15 
One person duly accredited for the purpose can combine diplomatic representation and 
the consular function. 
SECTION II—RIGHT OF CONSULS 


ARTICLE 16 
Consuls shall be subject to imprisonment or arrest for serious crime. 


ARTICLE 17 


Consuls are not obliged to appear as witnesses before the courts of the State where they 
exercise functions; they shall, in conformity with local legislation, give their testimony in the 
building of the consulate or send it in writing to the authority designated for that purpose. 
They shall, nevertheless, give it personally in a trial in criminal prosecutions when the 
accused are entitled to present them as witnesses for the defense. 

If the personal appearance of the consul should be indispensable the territorial govern- 
ment, in case of refusal, can have recourse to diplomatic measures. 


ARTICLE 18 


For acts done in their official character and within the limits of their authority consuls 
shall not be subject to the local courts. In such instances the individual considering him- 


self injured shall address his complaint to the territorial government which, if it considers 
the complaint to be in accordance with law, will urge it through diplomatic channels. 


ARTICLE 19 


With respect to nonofficial acts, consuls shall be subject, in civil as well as in criminal 
matters, to the courts of the State in which they exercise their functions. 


ARTICLE 20 


The provision in article 21 of the convention relative to diplomatic officials applies to the 
official residence of consuls and the places used for the chancellery and archives. 


ARTICLE 21 

Consuls must keep the official archives separate from the private archives. 

Consuls can not keep in the official archives or in the chancellery documents and articles 
foreign to their functions. These articles and documents are subject, just as those of any 
other foreigner, to the action of local authority, and the government of the State shall have 
recourse to diplomatic intervention to cause the consul to deliver them, if the latter resists 
compliance with the authority which legally demands them. 


ARTICLE 22 


The consul is obliged to deliver upon the simple request of the local authority persons 
accused or condemned for crime who may have taken refuge in the consulate. 


ARTICLE 23 


Consuls are exempt from the payment of direct taxes which fall on articles of official use. 
Consuls of career shall likewise not pay war contributions. 
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ARTICLE 24 


The employee who substitutes for the consul in his absence or inability (Article 9) shall 
enjoy during his period in charge the same immunities and privileges. 


ARTICLE 25 
Consuls exercising another function or profession, or those who are not nationals of the 
State they represent, are subject to the personal services to which they were subject before 
appointment. 


SECTION III—SUSPENSION AND TERMINATION OF CONSULAR FUNCTIONS 
Consular functions are suspended by the consul’s illness or leave of absence: 
(a) By his death; 

(b) By his retirement, removal, resignation or recall; 
(c) By the cancellation of the exequatur. 


3. AMERICAN INSTITUTE OF INTERNATIONAL LAW, DRAFT, 1925! 


The American Republics . . . considering it well, in conformity with the requirements of 
economic life, to regulate the questions relating to consular agents, have decided to conclude 
the following convention. 

ARTICLE 1 


The American Republics agree to receive consular officers in any part of their respective 
territories except in those localities where they do not consider it expedient to do so. 


ARTICLE 2 
Consular agents should, before entering upon the performance of their duties, obtain the 
exequatur from the government of the republic to which they have been assigned unless 
the said government has, at the request of the respective legation, granted a provisional 


recognition. 
ARTICLE 3 
The different classes of consular agents, their rank and duties, are determined by the 
republic which appoints them, so far as this is not incompatible with the laws of the country 
where the consular officer exercises his functions. 
As to ceremonial, they shall be subject to the provisions of the law of the country of their 
residence. 
ARTICLE 4 
Consular agents shall exercise their functions in accordance with the laws of the country 
to which they are accredited. The powers of consuls and the exercise of their functions shall 
be regulated by the respective countries according to custom or by special conventions. 


ARTICLE 5 
In the exercise of their functions, consular agents shall address themselves officially to the 
local administrative authorities. If the said authorities do not heed their requests, the 
consular agents shall bring the fact to the knowledge of the diplomatic agent of their own 
country or, in his absence, to the competent authorities of their country, in order that such 
diplomatic action may be taken as shall be deemed suitable. 


ARTICLE 6 


Consular agents shall be subject to the local authorities in all matters which do not fall 
within the exercise of their functions and within the limits of their competence. 
Persons who may have suffered injuries by acts of a consular agent in his character as such 


1 Project No. 23. Consuls. 20 American Journal of International law, Special Supplement 356. 
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should present their complaints to the government of the republic in which the consul 
resides. This government, if it considers it advisable will make the proper diplomatic 
representations. 
ARTICLE 7 

When in a civil case a court of one of the American Republics shall desire to receive a 
judicial declaration or deposition of a consular agent who is a citizen of the nation which 
appointed him, and who is engaged in no commercial business, it shall request him in writing 
to appear before it, and in case of his inability to do so it shall request him to give his tes- 
timony in writing, or shall visit his residence or office to obtain it orally, and it shall be the 
duty of said agent to comply with this request with as little delay as possible; but in all 
criminal cases in which the right is secured to persons charged with crimes to obtain witnesses 
in their favor, the appearance in court of said consular officer shall be required, with all 
possible regard to the consular dignity and to the duties of his office, and it shall be the duty 
of such officer to comply with said requirement. 


ARTICLE 8 


The consular offices are inviolable, and in no case can the local authorities enter without 
permission of the chief of the office, or examine or seize the papers there deposited. Nor 
shall consular agents be required to produce the official archives in court or to testify as to 
their contents except in matters of private interest. 

If a fugitive from justice takes refuge in a consulate, the consul is bound to hand him over 
on the simple demand of the authorities. 

When a consular agent is engaged in other business, the papers relating to the consulate 
shall be kept separate. 

ARTICLE 9 


In case of death, incapacity or absence of consular agents, their chancellors or secretaries, 
whose official character may have previously been made known to the foreign office, may 


temporarily exercise their functions, and while thus acting shall enjoy all the rights, preroga- 
tives and immunities granted to the incumbent. 


ARTICLE 10 
Consular agents may place over the outer door of their offices the shield of their nation. 


ARTICLE 11 


The functions of consular agents shall cease: 

1. By virtue of an official communication of the government which has appointed him 
that his functions are terminated; 

2. By the withdrawal of the exequatur given by the government of the country where the 
consul resides. 


4. INSTITUTE OF INTERNATIONAL LAW, DRAFT, 1896! 


PRELIMINARY Part 


Article 1. The title of consul belongs only to agents of the foreign service who, being 
ressortissants of the State they represent, exercise no functions other than those of consul 
(consules missi). 

Hereafter, the following shall be designated consular agents: 

(a) Consuls who are nationals, that is ressortissants of the sending state, but who exercise 
other functions or have some other calling. 

(b) Consuls who by nationality belong either to the State in which they are commissioned 


1Consular immunities. Adopted at Venice 1896. Translation taken from Resolutions of the Institute of 
International Law, J. B. Scott, ed., New York, 1916, p. 124. 
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or to some State other than the sending State, without regard to whether they exercise or 
do not exercise other functions or callings. 

Article 2. Consuls and consular agents are subject to the territorial laws and jurisdiction, 
save for the exceptions specified under Parts I and II below. 

Article 3. To entitle consuls or consular agents to be admitted and recognized as such 
they must present their commissions, on the production of which they will receive the 
exequatur. 

On the presentation of the exequatur, the superior authority of the district in which the 
said agents are directed to reside will give the necessary orders to the other local authorities 
in order that they may be protected in the exercise of their functions and that the immunities, 
exemptions and privileges conferred by these regulations may be guaranteed to them. 

In case the territorial government should deem it advisable to withdraw the exequatur 
from a consul, it should previously so inform the government to which the consul belongs. 


Part I—Consv.s 

Article 4. Consuls enjoy personal immunity under the conditions and within the limits 
specified in Articles 5, 6, 7 and 8 below. : 

Article 5. They are not amenable to the local courts for acts which they perform in their 
official capacity and within the limits of their powers. The exceptions of this rule should 
be provided and defined by treaty. 

If an individuel considers himself injured by the act of a consul done in the discharge of 
his duties, he shall address his complaint to the territorial government which will take it 
up, if there is reason to do so, through the diplomatic channel. 

Article 6. Except as specified in Article 5 above, consuls are amenable to the courts of 
the country in which they exercise their functions as regards both civil and criminal matters. 

Nevertheless, every proceeding directed against a consul is suspended until his govern- 
ment, duly notified through the diplomatic channel, has been able to confer with the govern- 
ment of the receiving State on a fitting settlement of the incident. 

This previous notice is not necessary: 

1. In case of a flagrant offense or of a crime; 

2. In suits in rem, including suits for possession, whether relating to personal property 
or to real estate situated in the country; 

3. When the consul himself has begun the litigation or accepted suit in the local courts. 

Article 7. In no case may consuls be arrested or detained, except for grave infractions of 
the law. 

Article 8. They are not bound to appear as witnesses before the local tribunals. Their 
testimony should be taken at their residence by a magistrate appointed ad hoc. 

In exceptional cases, where the appearance of the consul in person before the magistrate 
exercising civil or criminal jurisdiction is deemed indispensable and the consul refuses to 
accede to the invitation addressed to him to appear before the competent judge, the terri- 
torial government should have recourse to the diplomatic channel. 

Article 9. The official residence of consuls and the premises occupied by their office and 
archives are inviolable. 

No administrative or judicial officer may invade them under any pretext whatsoever. 

If a fugitive from justice takes refuge in the consulate, the consul is bound to hand him 
over on the simple demand of the authorities. 

Article 10. In order especially to ensure the inviolability of the consular archives, the 
foreign agent shall transmit through the medium of the diplomatic mission to the authorities 
of the country a statement describing the several premises composing the office of the con- 
sulate. This should be done at the time the consul enters upon his duties and whenever 
the office is transferred from one building to another or any important change is made in the 
arrangement of the office. 

The above mentioned statement shall be verified each time by the receiving State. 
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Article 11. Consuls should refrain from placing in the archives and in the rooms of their 
office documents and objects not connected with their service. 

The offices of the consulate, if distinct from the rooms serving as the abode of the consul, 
may be installed in the same building. 

Article 12. If the consul when ordered by the judicial authority to hand over documents 
in his possession refuses to deliver them, the administrative authority shall have recourse to 
the territorial government, which will take the matter up, if there be occasion, through the 
diplomatic channel. 

Article 13. Consuls are excused from paying: (1) direct personal taxes and sumptuary 
taxes; (2) general taxes on wealth, either on capital or income; (3) war taxes. 

Article 14. Consuls may place above the outer door of the consulate the arms of their 
country, with the inscription: ‘Consulate of . . .” 

They may display the flag of their country upon the consular building on public occasions 
unless they reside in the city where their government is represented by a diplomatic mission. 

They are likewise authorized to raise this flag upon the boat they use in the exercise of 
their functions. 

Article 15. Consuls are permitted to correspond with their government and with the 
political mission of their country by telegraphic dispatches in cipher or by means of mes- 
sengers provided with a passport ad hoc. 

It is likewise permissible for them to entrust their official correspondence to the captains 
of vessels of their nationality at anchor in the port of their residence. 

In case of an epidemic, the disinfection of letters intended for consuls takes place in the 
presence of a consular delegate. 

Article 16. In case of the decease or the unlooked for disability of the consul, the consular 
officer of next highest rank shall be deemed to have the right to carry on the business of the 
consulate, on condition that he produce in due time before the local authority the official 
document confirming him in his provisional incumbency. 

To this end it is the duty of the consul to present to the local authority the officer desig- 
nated contingently to replace him ad interim. 

This officer shall, during his incumbency, enjoy the immunities and privileges accorded 
to consuls by these regulations. 

Article 17. There is no distinction as regards immunities, between consuls general, con- 
suls and vice-consuls. 

It is understood that agents of this last category in so far as they are in charge of vice- 
consulates, must satisfy the conditions as to nationality and the other conditions mentioned 
in the first paragraph of Article 1 of these regulations. 

In official ceremonies to which they are invited, consuls general, consuls and vice-consuls 
take precedence according to their rank and in each rank, according to the date of their 
entrance upon the discharge of their functions. 


Part II—Consunar AGENTS 


Article 18. When civil or criminal suits are brought against consular agents, the local 
courts shall be competent to take cognizance of them directly, unless it be established that 
the said agents have acted in their official capacity. 

Article 19. Consular agents are exempt from taxes falling specially on the building or 
part of the building occupied by their consular office. With this exception, they pay both 
national and local taxes. 

Article 20. Articles 10, 11, paragraph 1, 12 and 14 apply to consular agents with this 
difference as regards Article 14, that the coat of arms placed over the outer door of their office 
shall bear the inscription ‘‘Consular Agency of . . .” 

The office of consular agents, including the place in which their archives are kept must 
always be separate from their personal business offices. 
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Article 21. Consular agents may correspond directly, upon official business, with the 
administrative and judicial authorities of their respective districts. 


Vote Adopted by the Institute in the Same Session 
The Institute having adopted the Regulations on immunities of consuls, expresses the 
wish that governments whose functionaries may be benefited by them will exercise the great- 
est care in the choice of such functionaries, to the end that they may be worthy in all respects 
of the immunities above specified. 


5. FIORE’S DRAFT CODE, 18901 


GENERAL CHARACTERISTICS OF CONSULS 


495. Consuls have not in general the characteristics of diplomatic agents. Nevertheless, 
they must be regarded as public officers of the government which has appointed them; all 
of their acts must be considered as of a public character. In the exercise of their duties they 
may claim the enjoyment of the rights and privileges which are granted them according to 
international law. 

496. Consuls may be considered as the representatives of the state in its political rela- 
tions with the state to which they are sent only in cases where the exercise of diplomatic 
duties has been assigned to them with the formalities indicated for diplomatic agents. In 
that event, they are subject to the rules which govern diplomatic agents, by reason of the 
duties they exercise and within the limits of their appointment. 

497. Consuls sensu stricto are officials sent by a state to a city of another state there to 
exercise their public functions, consules missi. They are not allowed to engage in business. 

The name of consul is also given to officials who, while not citizens of the state sending 
them but of the state to which they are accredited have instructions to exercise consular 
duties in another country. They are called consules electi and constitute a class inferior to 
the first, that of consules missi. They may engage in business. 


The full enjoyment of the rights and privileges assigued to consuls under international 
law must, in principle, be considered as extended to consules missi. 


EstTaBLISHMENT OF CONSULATES 


498. Consulates can be established only by virtue of a previous agreement of the two gov- 
ernments, either a consular or any other convention or agreement. 

It is, however, considered contrary to good international relations arbitrarily to refuse 
the authorization for the establishment of a consulate at places where the commerce between 
the citizens of the two states has assumed considerable proportions. 

499. When in the convention between two states, the cities where consulates are to be 
established have been decided upon, the express consent of the two governments must be 
considered essential to the creation of a consulate at a place not indicated in the convention. 

500. When the two contracting states have reserved to themselves the reciprocal right to 
establish a consulate or vice-consulate in the cities, ports or places of their respective terri- 
tories without indicating the location of such consulate, the right of one of the parties to 
prohibit the other from establishing a consulate in a certain place is always reserved. 


Powers AND Dutizs or ConsuLs 

501. The powers of consuls in so far as they constitute their right as public officers to 
exercise duties as such, find their basis in the law of the state to which they belong. Every 
power, therefore, implies the right of the consul as a public officer under the law of the state 
which has appointed him. 

His duties denote the exercise of the powers of the consul, under the rules established 
between the two states by a consular convention or treaty of commerce. 

1 Pasquale Fiore, International Law Codified, Translation from the Fifth Italian Edition by Edwin M. 
Borchard, New York, 1918, pp. 249-258. 
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502. Aside from special rules established by common agreement between the two states, 
it must be admitted in principle that consuls have the right to protect the interests of their 
fellow citizens, to lend assistance to their countrymen, and to see that the rules contained in 
treaties of commerce and navigation and in the agreements concluded between the two states 
are applied to their countrymen. 

Moreover, they may exercise administrative functions with respect to their fellow citizens, 
e.g., those of public registration officers and all other duties assigned to them with respect to 
the said citizens under the laws and regulations of their country. The acts thus performed 
by consuls have in the country which appointed them such legal value as the law of their 
state provides. 

503. A consul cannot exercise any functions producing full legal effects in the country 
where he resides, except when the exercise of his powers under his national law may be con- 
sidered as admitted by virtue of the conventions concluded between the two states. 

504. The powers of consuls must be considered as limited, not only when the limitations 
proceed expressly from the convention, but also when the exercise of such powers is incon- 
sistent with the respect due to territorial law. 


Is THe CHARACTER OF ConsuL EstTaBLIsHED 


505. A consul can only exercise his functions in the country where the consulate is estab- 
lished from the time the government of that country has officially recognized him. 

506. The official recognition of the public character of a consul must be considered as 
effected through the observance of territorial laws and regulations relating to the official 
acceptance of foreign consuls. 

507. The exequatur can be withdrawn not only in cases determined by the convention but 
also because of reasons personal to the consul. In the latter case, however, the government 
which sent him has the right to demand and obtain explanations. 


PROTECTION OF CITIZENS 


508. Consuls must always be considered as authorized to protect the interests of absent or 
incompetent citizens of the state which sent them; they may do whatever may be required 
by circumstances to safeguard and protect the rights and interests of these citizens, observ- 
ing, however, the provisions both of the territorial law and of the consular convention. 

509. Even when not authorized by a convention to affix seals in case of the death of a 
citizen, consuls may nevertheless officially request the local authorities to provide for the 
protection and conservation of decedents’ estates and rights of inheritance; they may be 
present or assist in all the proceedings of affixing and removing seals, drawing up the inven- 
tory and reports of the proceedings, and the prompt sale of perishable property of the estate. 
They may for these purposes request the local authorities to advise them of the date on 
which the various acts in the proceedings will be undertaken, and request that they be ex- 
pedited. They may, moreover, require that the effects and securities inventoried be duly 
preserved and supervise their preservation. They may demand that the funds realized 
from the sale of securities and property be deposited in public banks so as to earn interest, 
and they may prosecute the claims of deceased persons. In a word, they may do in the 
foreign country everything the interested parties are authorized to do under the law pro- 
vided they give their assent or are otherwise legally represented. When the interested 
nationals are present or legally represented, they may assist them to obtain the proper appli- 
cations of the law and of all the proceedings necessary for the preservation of their rights. 

510. Consuls cannot, unless authorized by the consular convention, institute a guardian- 
ship or trusteeship in conformity with the law of their country; but they may always in the 
interest of heirs, see to it that the guardianship is duly instituted and operates properly 
referring the case, if need be, to the competent local authorities and assisting the interested 
parties before the courts. 

511. The right of consuls to assist their nationals in all matters not regulated by the con- 
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sular convention, considering that it is based on the comitas gentium cannot limit the power 
of the territorial authorities to apply the law of their country. Nevertheless, they must 
show the greatest courtesy to the consul who has asked assistance for his fellow citizens, 


Dortes witH REGARD TO THE MerRcHANT MaRINE 


512. Consuls have the right to protect the merchant vessels of their country and to exer. 
cise over them a police jurisdiction consistent with proper respect for the local laws and the 
port regulations. To that end, they may receive the declarations of the captain, members 
of the crew and passengers with regard to events having occurred on board the ship during 
the voyage, examine the ship’s papers and exercise on board the ship all the powers conferred 
on them by their national law. They may furthermore require compliance with the local 
laws and regulations relating to the police of the port the loading and unloading of vessels 
and the safe storage of merchandise. 

513. Consuls may, without opposition from the local authorities, observe the provisions 
of their national law for settling minor difficulties which have occurred on board a national 
merchant vessel provided their consequences do not extend beyond the ship. They may 
also settle disagreements between the captain and the crew by applying their national law 
and render assistance in all cases to the master of the ship when the local authorities are 
permitted by the local laws and regulations to interfere on boards. 

514. Consuls must be regarded as authorized to look after the property belonging to sailors 
of their country who may have died on board during the voyage or at the port of arrival. 
They may therefore proceed to inventory the effects and undertake other steps, except 
requiring acts of sovereignty for the preservation of the property of a decedent’s estate, for 
which their right to apply to the proper territorial authorities must be recognized. 

515. Consuls may, in the interest of their fellow citizens, require the observance of the 
local laws, statutes and regulations relating to the police of ports, the loading and unloading 
of vessels and the safe storage of goods. 

It devolves upon them, however, to carry out their duties of assistance with moderation 
and discretion and on the other hand the local authorities must not on the pretext of irregu- 
larity reject or obstruct the intervention of a consul called upon to protect the merchant 
marine of his country; on the contrary, they should observe toward him all proper courtesy. 

516. Consuls cannot exercise coercive power over members of the crew of national mer- 
chant ships, who have deserted and are in port simultaneously with the ship. They may, 
however, request the assistance of the local authorities in returning on board men who in 
fact belong to the crew and are needed to man the ship. Yet these individuals can only be 
arrested in conformity with the provisions of the appropriate consular convention. 


Duties or Consus In UNCIVInIZED CoUNTRIES 


517. The duties of consuls in uncivilized countries must, in general, be considered as more 
extensive than in civilized countries; they must in principle be governed by special treaties 
or by capitulations. 

518. Consuls must be considered as having in the countries where capitulations are in 
force, a right of jurisdiction in civil and criminal matters, as well as the powers assigned to 
them by the law of their country for the administration of justice and the execution of 
judgments rendered by them. 

519. In principle, consuls enjoy, in uncivilized countries, the immunities, freedom and 
privileges indispensable to the exercise of the powers vested in them. The privilege of 
exterritoriality must be considered as granted to them, and must also be recognized on the 
part of persons attached to the consulate, such as the vice consul, interpreters, dragomen, 
and other clerks of the consulate placed under the immediate control of the consul. 

520. The privilege of exterritoriality must also extend to the house where the consulate 
is established. The local authorities cannot take any jurisdiction over this house; they are 
bound to protect it in case of public disturbance, as well as the consul and the persons at- 
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tached to the consulate. If he requests it, they must give the consul safe conduct and assure 
him sufficient protection to insure the inviolability of his person and residence. 


PREROGATIVES OF CoNSULS UNDER “Common” Law 

521. The rights and prerogatives of consuls under “common”’ law must be accorded in 
principle only to consular envoys (consules missi) that is, to those who are citizens of the 
state which has appointed them expressly to exercise consular functions, with a prohibition 
against carrying on commerce or business. 

522. Consular envoys, whether consuls general or vice-consuls, whenever they are ac- 
cepted and recognized as such under the rules and formalities in use in the country where 
they are to exercise their functions are not personally responsible for acts they perform as 
official representatives of their government, within the scope of their authority under official 
instructions and of their character as public officers. 

As regards acts performed in their official capacity and within the scope of their authority, 
they engage the responsibility of the state which has appointed them. 

523. Consuls must be fully protected in the exercise of their functions. They cannot be 
arrested or detained except for offenses involving severe punishment. They cannot be 
compelled to appear as witnesses before the local courts, nor to appear personally for ex- 
amination in a criminal case; but their depositions must be taken in writing or verbally at 
their residence. 

524. In every instance the local authorities must proceed with a foreign consul with all 
the respect due him by virtue of his public character. When it is necessary to prosecute him 
for serious offenses they must advise the government of his country and if possible delay the 
proceedings until it has taken appropriate measures, either by revoking his instructions or 
otherwise. 

525. In all cases where the consul must appear in person before the local courts, he cannot 
refuse, but the local authorities must invite him to appear with all possible respect for his 
position and the official duties committed to his charge. 

526. Consuls have the right to be exempted from municipal or state burdens or charges 
imposed on citizens and resident foreigners. They are not subject therefore to military 
billeting, to service in the militia, or to any public service of a municipal character. They are 
also exempt from the obligation to pay military taxes and direct personal or sumptuary taxes 
imposed by the state, province or town, unless they own real property or engage in business. 

527. Consuls may place on the outer door of their offices or residence, the arms of their 
state with the inscription, consulate. They may also hoist their national flag on their resi- 
dence or offices when they do not reside in the capital of the country where the legation of 
their country is located. 

ConsuLAR AGENTS 

528. Consular agents, whether they are citizens of the state which appointed them or of the 
state where they exercise their functions do not enjoy the same rights as consuls of the first 
class. Nevertheless, for acts performed in the exercise of their functions by virtue of their 
commission and within the scope of their special authority, they are not personally responsible. 

529. Consular agents may place on the outer door of their residence or offices, the arms 
of the foreign state for which they act, with the inscription, consular agency. 


6. FIELD’S DRAFT CODE, 1876! 
XIII—Consu.s 


SECTION I—GENERAL PROVISIONS 

“Consul’’ defined. 
159. A consul is an agent appointed, by authority of one nation, to reside within the terri- 
tory of another nation for the purpose of facilitating commerce. The word “consul” as 


1 David Dudley Field, Outlines of an International Code, 2nd ed., New York, 1876, pp. 58-77. 
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used in this Code, designates any person empowered to exercise, for the time being, the 
consular functions. 
Classes of consuls. 


160. The various classes of consuls, and their relative rank and powers are fixed by their 
respective nations. 


SECTION II—AUTHORIZATION OF CONSULS 
Duty of nations to receive consuls. 
161. Any nation may appoint consuls in all the ports, cities and places of any other na- 


tion; subject to the right of the latter to exclude the consuls of all nations whatever from 
places where it may not be convenient to recognize such officers. 


Exclusion of consuls. 


162. A nation may withdraw its permission from the consuls of all nations whatever, at 
any place, upon communicating the reason for so doing to the nations parties to this Code, 
whose consuls are thereby excluded. 


Forbidding consuls to engage in business. 
163. A nation may at any time forbid consuls received by it to engage in business. 


Appointment of subordinates. 

164. A nation may authorize its consuls, resident within the territory of another nation or 
its public ministers accredited thereto, to appoint vice-consuls, and other subordinate or 
temporary consular officers, and to remove the same. 


Commission required. 
165. A consul must produce a suitable commission from the authority by which he is 
appointed. 


Formal act of permission required. 
166. A consul can perform no official act until he has received from the nation of his 


residence a formal act of permission. 
Such permission when issued must be free of charge. 


Exception as to temporary consuls. 
167. The last two articles do not apply to subordinate officers temporarily acting in the 
cases authorized by Article 106. 


Notifying appointment to local authorities. 


168. A consul, on arriving at his post or receiving his commission there, must notify his 
appointment to the authorities of the city port or place constituting his district. 


Notifying permission. 

169. A consul receiving a formal act of permission must notify the same to the authorities 
mentioned in the last article. 

From the time of such notification only he is entitled to the immunities provided in this 
chapter. 

SECTION III—POWERS OF CONSULS 

Powers conferred or defined by this Code. 

170. A consul has power: 

1. In reference to deserters, in the cases and to the extent mentioned in Section II, re- 
specting Extradition of Deserters, of Chapter XVIII entitled Extradition; 
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2. In reference to the administration of estates, in the cases and to the extent mentioned 
in Chapter XXVI entitled Rights of Property; 

3. In reference to wrecks, in the cases and to the extent mentioned in Chapter X XVII 
entitled Wrecks; 

4. In reference to marriage, in the cases and to the extent mentioned in the Chapter en- 
titled Marriage, of the Title respecting The Condition of Persons, in Part V concerning 
Private Rights of Persons; 

5. In reference to the sale of ships and adjustment of average in the cases and to the extent 
mentioned in the article entitled Authorizing Sale of Wrecked Property, in Chapter XXVII 
concerning Wrecks and in the artizle respecting Consular Power, in Chapter XXXIV en- 
titled General Average; 

6. In reference to judicial proceedings affecting members of his nation, in the cases and to 
the extent mentioned in the article respecting Power of consuls to appear for members of his 
nation in the Title concerning Judicial Power of Part VI entitled Administration of Justice 
and 

7. In reference to controversies, order and discipline on board ship in the cases and to the 
extent mentioned in the article respecting Judicial Power of Consuls in the Title concerning 
Judicial Power of Part VI entitled Administration of Justice. 


Protection of members of friendly nation. 


171. A consul may exercise the powers mentioned in the last article for the protection of 
the rights of person and property of members of any friendly nation whatever which has no 
public agent at the same place. 


Non-contentious jurisdiction. 

172. A consul has power, subject to such qualification as may be contained in the laws 
or instructions of his government, to take and authenticate at any place within his 
district. 

1. Affidavit and depositions by any inmate of a ship of his nation, or by any member of his 
nation and affidavits and depositions by any person whatever, affecting the interests of a 
member of his nation; 

2. Contracts, transfers or other instruments to which a member or domiciled resident of 
his nation is a party; 

3. Wills made by members of his nation or which by the provisions of this Code may be 
made according to the law of such nation; 

4. Contracts and transactions by or between any parties whomsoever which relate to 
property situated or transactions to be had within the jurisdiction of the consul’s nation; 

5. Protests, declarations and other notarial acts affecting his nation or members or domi- 
ciled residents thereof such as a notary public within his nation may perform and also 

6. To execute commissions, issued out of the courts of his nation for taking the testimony 
of witnesses within his district; and for this purpose he shall have the right to call upon the 
local authorities of his district to compel the attendance of witnesses and their depositions. 


Other powers may be conferred. 


173. A-nation may authorize its consuls: 

1. To issue passports to its own members but to no others; 

2. To sanction and verify the emancipation of minors; and 

3. To do any other act consistent with the provisions of this Code or special compact 
for the facilitation of commerce; the promotion of the lawful interests of his nation 
and those of its members or domiciled residents; and the protection of property bearing 
its national character; subject, however, to the control of the nation in which the consul 
resides. 
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Certified copies of consular acts. 

174. A copy of any instrument which was made or authenticated by virtue of the consular 
powers when certified to be a copy by the consul under his official seal is admissible before al] 
tribunals and officers as sufficient primary evidence of the original. 

Translations into the language of the nation of the consul’s residence of any such instry- 
ments or of official documents of his own nation of every nature certified in like manner to be 
translations are in like manner admissible within the nation of his residence, and with the 
same effect. 


Authority presumed. 
175. Consular acts are presumed to be authorized by the instructions of the consuls unti} 
the contrary appears. 


Protection of rights and complaints against wrongs. 

176. A consul may apply to the authorities whether judicial or executive within his dis- 
trict upon any infraction of the provisions of this Code or special compact between two na- 
tions, affecting his nation on a subject within the scope of his powers; or affecting its members 
or domiciled residents; or for the purpose of protecting the interests of such nation or persons, 

If protection and redress cannot thus be obtained, and there is no public minister of such 
nation accredited to the government of the country whether a nation or a colony or trans- 
marine province in which he resides he may for the same purpose address such government 
directly. 


Diplomatic character. 
177. A consul has no other diplomatic powers than those mentioned in this section. 


Termination of powers. 
178. The powers of a consul are terminated either 


1. By his death; 

2. By the expiration of the term, if appointed for a fixed term; 

3. If serving temporarily, by the resumption of duty by his chief, or by appointment of a 
new chief; 

4. By the revocation of his appointment by the nation or authority by which it was made 
and notice thereof to the consul, to the nation of his residence and to the local authorities; 

5. By his voluntary withdrawal at any time and notice thereof to the nation of his resi- 
dence, and to the local authorities; or, 

6. By revocation of the permission granted by such nation, and notice thereof to the con- 
sul, and to his nation. 


Powers not terminated by change of government. 

179. Notwithstanding a change in the government of either nation, or a cessation of 
diplomatic intercourse, the powers of a consul continue until revoked as provided in the last 
article. 

SECTION IV—IMMUNITIES OF CONSULS 
Right of passage. 

180. A consul, who is not a domiciled member of the nation of his residence, if he has re- 
ceived the formal act of permission required by Article 166, has the right of passage through 
the territory of the nation of his residence, for the purpose of leaving the country; which right 
continues for a reasonable time after his powers have terminated. 


Immunities of consuls. 
181. A consul authorized as provided in the last article, is entitled to the following 
immunities: 
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1. From military billetings in his consular dwelling and office; 
2. From military and naval service of every kind; 

3. From jury and police duty and all other civil service, and 
4. From arrest on civil process in all cases. 


Duty as witnesses. 

182. A consul may be required to attend as a witness in the tribunals of the nation of his 
residence, within five leagues from the consular office, in the same manner as any other 
witness. 

When the testimony of a consul is required for a tribunal beyond that distance it must be 
taken in writing at the consular office in the manner prescribed by the law of the place for 
taking depositions. 


Books, papers, etc., not to be seized. 

183. The local authorities cannot seize, examine or in any way interfere with the books, 
papers or other property held by the consul by virtue of his office. 

But a consul engaged in business must keep the books and papers relating thereto separate 
from those of the consulate; and they may be examined in the same manner as papers of 
other persons; except as provided in the article entitled Searches and Seizures, in the Section 
concerning Rights of Residence, of Chapter XXV entitled Personal Rights of Foreigners. 


Dwelling and office inviolable. 

184. The consular dwelling and office are exempt from the jurisdiction of the nation of his 
residence, but cannot be used as an asylum, except for the protection of members of the con- 
sul’s nation against invasions of rights secured to them by this Code, or by special compact, 
or for the like protection of members of a nation on whose behalf his friendly offices are 
interposed. 


General subjection to local law. 


185. Except as provided in this Title, the consular office confers no exemption from the 
laws and jurisdiction of the country of the consul’s residence. 


7. BLUNTSCHLI’S DRAFT CODE, 1868! 
IV—ConsvLs 


244 


Consuls are not like envoys charged in the capacity of representatives accredited from a 
country to serve as organs of international relations. They have as their mission to repre- 
sent and to protect in the limits of their consular districts the private interests of their 
compatriots. 

245 

Consuls when they are not at the same time chargés d’affaires and in consequence diplo- 
matic agents, receive from the government which names them lettres de provision. These 
lettres de provision are communicated to the minister of foreign affairs of the country where 
the consulate has its seat. 

246 

In order that a consul may be able to enter into his functions in the country where the 
consulate has its seat, it is necessary that the government of this country accord him an 
exequatur, that is to say, give an order to the local or provincial authorities to enter whenever 
it is necessary into official relations with the consul. 


1 Jean Gaspart Bluntschli, Le Droit International Codifié, Translated from French version by M. C. Lardy, 
5th Edition, Paris, 1895, pp. 160-171. 
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247 


Governments can freely accord or refuse the erection of consulates in the different cities 
of the territory. 
248 
The government can equally refuse the exequatur to a person whose choice does not 
appear suitable to it or whom it judges incapable. 


249 


Consuls who devote themselves exclusively or essentially to the consular vocation and 
live from it as functionaries, properly so-called, without exercising on the ‘side a particular 
profession (consuls de carriére, consules missi, Berufs- oder Amtsconsuln) are treated as 
having a diplomatic character in an extensive sense of the word, and can, moreover, demand 
certain customary privileges in favor of diplomats, as distinguished from trading consuls 
(consuls de commerce, consules electi, Wahlconsuln) for whom the administration of the 
consulate is auxiliary. 

At the same time, in each special case, the extension of certain diplomatic privileges to 
consuls in general or to certain classes of consuls is determined by usage and by treaties. 

The distinction between consuls of career and consuls of commerce has no reference to 
rank, competence and the duties of the consul. 


250 

Consuls will be at the same time diplomatic and political agents: 

(a) If they are charged with supervising the execution of commercial treaties or other 
analogous treaties with the mission of appealing directly, in case of contest, to the good offices 
of local authorities or indeed invoking the intervention of their government or of its envoy. 

(b) If they have received from their government the mission of making reports on the 
condition of the country in which they reside. 

(c) If they have received special political powers. 


250 bis 

Consuls are authorized to set up publicly before their dwelling the coat of arms and the flag 
of the state which has commissioned them. 

Their official acts and their correspondence with their government, with the envoy of their 
country or with other consuls are placed under the safeguard of international law and cannot 
be made the object of investigation on the part of the authorities of the state where the 
consulate has its seat. 

250 ter 

Consuls do not have direct relations with the government unless special authorization has 
been given them as is notably the case in non-christian countries. 

On the other hand, consuls can demand directly the protection and the assistance of local 
or regional authorities. 

251 

Consuls are authorized to deliver passports to their nationals and to foreigners who intend 

to go into the state from which they hold their powers. 


252 
Consuls do not have any contentious jurisdiction unless it has been expressly conferred 
upon them and unless it has been recognized by the government of the country where they 
reside. 
253 
They can be named as arbiters in disputes between their compatriots. 
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254 
They have the right and the duty to see that the rights of their nationals absent or insuffi- 
ciently represented are respected abroad and to this end to take the measures which they 
consider necessary or useful. 


255 


They can, consequently, put seals on the property coming from the estates of their na- 
tionals and take the official steps necessary to put in a place of safety the money, the mer- 
chandise, credits and other property left by the deceased. 


256 
Whenever their nationals are prevented from safeguarding their rights or their interests 
themselves, the consuls can take before the local authorities or before the government of the 
country such steps, requests and protests as are necessary for the conservation of the rights 
compromised. 
257 
Consuls are charged with taking, in case of necessity, all the measures necessary to permit 
their nationals to re-enter their own country and to accord, at the expense of the public 
treasury aid to those among them as are in need. 


258 


Consuls in maritime ports or cities situated on rivers or lakes in communication with the 
sea exercise within certain limits the police of the commercial navigation and of the ships of 
their nationals. 

They examine and visé the papers of the ships and deliver certificates of departure or of 
arrival demanded by the laws or regulations. 


259 


They assume the réle of intermediary in disputes which arise between the captain, the crew 
and the passengers of the ship; they can establish in documents having an authentic value the 
facts which appear to them important, and in general take the precautions which they judge 
necessary for safeguarding the rights of their nationals. 


260 
Foreign ships are submitted as a rule to the law and the jurisdiction of the state where 
they are. However, in all difficulties relative to the ship itself and to the persons on board, 
insofar as the public order of the country and of the foreign port is not troubled and insofar 
as the intervention of the local authorities has not been requested, the consul will have the 
right to take the disciplinary measures and the steps necessary to maintain peace and good 
order, 
261 


In case of desertion among the crew, the consul has the right to demand that the authori- 
ties of the country have the deserting seamen arrested and conducted to their ship. 


262 


Consuls arejbound on demand of the parties to establish damages common or particular 
suffered by a ship, and to draw up a procés-verbal of their findings. 


263 
They authorize, if necessary, the repair and even the sale of ships when they are unsea- 
worthy. 
264 
In case of shipwreck in the consular district or in its vicinity, consuls are authorized to 
take all the measures necessary for the salvage or the conservation of the ship and of its cargo. 
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They can to this end proceed to the sale of the objects saved, and they ought, if it seems 
necessary, to take care of liquidation and supervision. They ought to render account to 
those interested by the intermediary of their government, and are responsible for their 
administration. 
265 
Consuls have the right to establish the civil status of their nationals conformably to the 
law of their countries, to serve as notaries to their compatriots and to maintain registers of 
civil status. They inscribe in consequence the birth and the death of their nationals, and 
according to the legislation, they proceed to the celebration of marriages in lieu of and in 
place of officers of civil status. 
266 
They can exceptionally, and in virtue of special powers of their government, proceed to 
the emancipation of minors. 
267 
Consuls do not have the right of exterritoriality. They are, asarule, subject to the courts 
of the place where the consulate has its seat. They have no special right to be exempt from 
taxes. 
268 
The international importance of consuls demands, nevertheless, that the authorities 
exercise discretion in regard to them by reason of their mission and of their official position, 
that they protect them and assure to them the free exercise of their functions. The consul 
cannot be arrested except in case of absolute necessity, and his official papers cannot be the 
object of any search. 


269 
Consuls from Christian states in non-Christian countries receive in general more con- 
siderable powers; they have a right of jurisdiction over their nationals, and enjoy extensive 


immunities analogous to those of envoys. 
270 


The state which names the consul can accord to him a fixed salary, or authorize him to 
take certain fees on the occasion of the exercise of his functions. 


271 


The state which names the consuls regulates also their rank. The erection of a consulate- 
general ought to be approved by the state in which it is erected. 


272 
Consuls have the right to place on their dwellings the flag and the coat of arms of their 
state, and thus to indicate publicly the international character with which they are invested 
(Art. 250 bis). 
273 


The government which names the consul can at any time withdraw his powers. This 
withdrawal ought to be notified to the state in which the consulate has its seat. 


274 


The state on the territory of which the consulate has its seat is authorized to withdraw 
for grave reasons the exequatur which it has accorded him. As soon as the consul has been 
informed of this decision, he ought to suspend his functions. 


275 


If the consul is not a citizen of the state in which the consulate has its seat, this state is 
bound to assure liberty for the consul to return upon recall or dismissal. 
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APPENDIX 5. BIPARTITE CONSULAR CONVENTIONS 
1. Consular Convention Between France and Poland, December 30, 1925! 


Tue GOVERNMENT OF THE FRENCH RepuBLic AND THE GOVERNMENT OF THE POLISH 
Repusuic, recognising the desirability of defining the reciprocal rights, immunities and 
privileges of consuls, and having resolved to conclude a Consular Convention, the under- 
signed, being duly authorised, have agreed on the following provisions: 


Article 1 


Each of the High Contracting Parties shall be entitled to establish Consulates-General, 
Consulates, Vice-Consulates and consular Agencies within the territory of the other Party. 
They nevertheless reserve the right to designate the places which they may deem it desirable 
to except, provided that the said reservation shall apply to all Powers. 

Consuls-General, Consuls, Vice-Consuls and consular Agents, on presentation of their 
credentials, shall be admitted and recognised according to the rules and formalities estab- 
lished in the country in which they reside. The exequatur necessary for the free exercise of 
the functions of the said Agents shall be issued without delay and without charge, and on the 
production of the said exequatur the higher authorities of their consular area shall immedi- 
ately take the necessary steps to enable them to discharge the duties entrusted to them and 
to give them the benefit of the immunities and exemptions connected therewith. 


Article 2 


Consuls-General, Consuls and Vice-Consuls may appoint consular Agents in the towns, 
ports and places in their consular districts, subject to the approval of the Government of 
the State in which they reside. 

These consular Agents may be chosen either from citizens of the two States or from citi- 
zens of other countries, and shall be provided with authorisation in writing issued by the con- 
sul who appoints them and under whose orders they will be placed. 


Article 3 


Heads of consular offices (Consulates-General, Consulates, Vice-Consulates and consular 
Agencies) and Agents of the consular service (acting and assistant Consuls, Vice-Consuls, 
chancellery attachés and secretaries, chief clerks, chancellery assistants, consular attachés 
and secretaries, interpreters, chancellery clerks), when citizens of the State which appoints 
them, shall be exempt from any military requisition, whether personal or in respect of mova- 
ble or immovable property, and from direct imposts on immovable property in the nature of 
a personal tax, imposed by any authority of the State in question. 

They shall also be exempt from Customs duties and other charges on furniture for their 
personal use which they import within a period of six months from the date on which they 
take over their duties. 

If, however, the said Agents are in possession of immovable property, engage in commerce 
or carry on any industry or profession, or have capital invested in industrial or commercial 
undertakings, they are not entitled to claim any privilege in respect of such activities, and 
shall be subject to the same dues, charges and taxes as other private persons under the same 
conditions. Nevertheless, they shall be exempt from any obligation in respect of military 
billeting so far as concerns the premises used for their chancellery and archives, which im- 
munity shall be extended even to Agents who are nationals of third Powers or nationals of 
the State in which they reside. 


Article 4 


Heads of consular offices and Agents of the consular service, whether or not citizens of the 
State which appoints them, shall not be amenable to the jurisdiction of the Courts of the 


1 Translation taken from 41 League of Nations Treaty Series, p. 266, No. 1719. 
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country in which they reside in respect of acts done by them in the exercise of their func. 
tions within the limits of the powers conferred upon them by the present Convention. 

Should an Agent put forward this plea before an authority of the country in which he re. 
sides, such authority shall not take any decision on the matter, since all difficulties of this 
character must always be settled through the diplomatic channel. 

Heads of consular offices and Agents of the consular service who are citizens of the State 
which appoints them may not be subjected to preventive detention except for offences which 
under the local legislation are punishable with imprisonment for not less than five years, 
In the case of arrest or prosecution, the Government of the country of residence shall as 
soon as possible advise the diplomatic representative under whose authority the above- 
mentioned officials are placed. 

Heads of consular offices and Agents of the consular service who are citizens of the State 
which appoints them shall be immune from arrest both in civil matters and in connection 
with isolated commercial acts (such as signing or endorsing a bill of exchange), and if they 
are engaged in commerce they may only be arrested for acts exclusively connected with their 
business, and not for civil matters. 

Heads of consular offices and Agents of the consular service who are not citizens of the 
State in which they reside shall appear as witnesses when called upon to attend by the Courts 
of the State in which they reside, but without any threat of penalties in the event of their 
non-appearance. Nevertheless, they may if necessary adduce the fact that they are pre- 
vented from appearing by the urgent requirements of their service as a legitimate reason for 
postponing their attendance to a later, but not very distant, date. 

They may also refuse to give evidence or to produce documents in their possession on the 
ground that they would be guilty of a violation of professional or State secrecy. Should the 
judicial authority consider that the excuse or plea is not warranted, it shall refrain from em- 
ploying any measures of constraint against the Agent since difficulties of this kind must al- 
ways be settled through the diplomatic channel. 


Subject to the above-mentioned privileges and immunities, heads of consular offices and 
Agents of the consular service shall be amenable both in civil and in criminal matters to the 
jurisdiction of the courts of the country in which they reside under the same conditions as 
nationals. 


Article & 


Heads of consular offices and Agents of the consular service of the two High Contracting 
Parties shall be entitled to place above the outer door of the consular building the coat-of- 
arms of their country with the inscription: Consulate-General, Consulate, Vice-Consulate 
or Consular Agency of .. . 

They may also fly the flag of their country on the consular building on days of public 
solemnities and on other customary occasions, it being understood that these external 
signs shall never be interpreted as constituting a right of asylum. 

Under the same condition and subject to the reservations made in the preceding para- 
graph with regard to the right of asylum, they may also fly the flag of their country on the 
vessel which they employ in the port in the exercise of their functions. 


Article 6 


The consular archives shall at all times be inviolable, and the local authorities may not, 
under any pretext, examine or seize any papers, documents or files forming part thereof. 

These papers, documents and files shall always be kept completely separate from books, 
papers and documents which are of a personal character, or which relate to the commerce or 
industry in which the respective consular officials may be engaged. 

If a head of a consular office or an Agent of the consular service of one of the two High 
Contracting Parties who is called upon by the local judicial or administrative authorities to 
hand over or to produce papers, documents or files kept in such archives refuses to do 80, 
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the judicial or administrative authority shall refrain from employing any measure of con- 
straint against the said official, all difficulties of this nature having to be settled through the 
diplomatic channel. 


Article 7 


Should the head of a consular office be absent, or die, or be prevented for any reason from 
exercising his functions, the Agents of the consular service shall be admitted as of full right, 
in the order fixed by the regulations of the respective High Contracting Parties, to discharge 
the consular duties ad interim. 

The local authorities shall render them assistance and protection, and shall accord them 
during their temporary conduct of business the benefits of the exemptions, prerogatives, 
immunities and privileges reciprocally conferred upon titular consuls by the present Con- 
vention. They shall also give all desirable facilities to such ad interim Agents as the Con- 
suls-General, Consuls and Vice-Consuls may designate to replace temporarily consular 
Agents who have resigned or died. 

Article 8 

Consuls-General, Consuls, Vice-Consuls and consular Agents shall be entitled to protect 
the nationals of the State which has appointed them and to defend, in accordance with in- 
ternational law and usage, all the rights and interests of such nationals. 

To this end they may apply to all authorities in their area for the purpose of protecting 
against any breach of the treaties or conventions existing between the two countries and 
against any abuse of which their nationals may have to complain. Should their complaints 
not be attended to by these authorities, they may apply direct to the Government of the 
State in which they reside only in the absence of any diplomatic representative of their 
country. 

Article 9 

Consuls-General, Consuls, Vice-Consuls and consular Agents shall be entitled to receive 
declarations of births and deaths of their nationals in their offices, but the persons concerned 
shall be obliged to make the declarations required by the law of the country in question. 


Article 10 


On the death of a national of either of the Contracting Parties in the territory of the other, 
the competent territorial authorities shall immediately advise the consular Agent in whose 
area the death took place and forward to him as soon as possible without charge a copy of 
the death certificate. 

Article 11 

Should a French national leave property in Poland or a Polish national leave property in 
France and should the heirs, or some of their number, be unknown or absent, Consuls- 
General, Consuls, Vice-Consuls and consular Agents shall be entitled to demand that seals 
be affixed to the effects, papers and other movable property of the deceased and to be present 
when this formality is carried out. They shall take steps to ensure that the competent au- 
thorities make investigations for the purpose of discovering whether a will exists, and shall 
receive communication of all information and documents which may enable them to ascer- 
tain the heirs. They may, further, should they think it desirable, demand the appointment 
by the competent local authorities of an administrator or curator of the estate, who shall be 
chosen at their suggestion from among the persons designated by law or custom to carry out 
such duties. 

The administrator or curator shall, whenever he is called upon to do so, communicate to 
the Consul-General, Consul, Vice-Consul or consular Agent all information connected with 
the winding up of the estate. 

The Consular authorities may no longer intervene when it is ascertained that none of the 
heirs are of the nationality of the State which appointed the consular Agent or that all the 
heirs are present or represented. 
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Article 12 


When an estate is wound up, the administrator or curator shall immediately notify the 
Consul-General, Consul, Vice-Consul or consular Agent and those heirs whose names and 
addresses are known, in the latter case by registered letter. 

If, within a period of six months from the date of notification to the Consul-General, 
Consul, Vice-Consul or consular Agent, the heirs, or some of their number, have not claimed 
their rights, the above-mentioned Agents may, as legal representatives of the persons absent, 
require that those parts of the assets of the estate which have not been claimed should be 
handed over to them by the administrator, curator or other authority in possession of the 
same. 

For this purpose they shall produce all documents and proof which would be required of 
the heirs themselves. 

Article 13 

The provisions of Articles 11 and 12 shall apply when nationals of one of the Contracting 
States, who are absent or without capacity, and not legally represented, are interested in a 
succession opened on the territory of the other State, whatever be the nationality of the de- 
ceased. The consular authorities, however, may no longer intervene when the heirs of the 
nationality of the State which has appointed the Agent are present or represented. 


Article 14 

Should a French national leave property in Poland or a Polish national leave property in 
France and the territorial authorities assess the value of such property at a sum inferior to: 

500 francs in France, 

500 zloty in Poland, 
the Consul-General, Consul, Vice-Consul or consular Agent may have the property in ques- 
tion handed over to him. He shall have the sole charge of winding up the estate, but may 
not send the proceeds thereof outside the territory of the State in which he resides till all 
liabilities have been discharged and all taxes which may be due have been paid. 

The sums indicated in the present Article should be reckoned on a gold basis. 


Article 15 

When nationals of one or other of the High Contracting Parties are interested in the estate 
of a national of a third Power, the provisions of the present Convention shall not affect the 
rights conferred by earlier treaties on Agents of the consular service of the State of which 
the deceased was a national. 

Article 16 

Consuls-General, Consuls, Vice-Consuls and consular Agents of the two High Contracting 
Parties shall be entitled to receive in their offices, at the residence of the parties and on board 
merchant vessels and warships of the State which has appointed them, the declarations which 
may have to be made by captains, members of the crew, passengers, traders or any other na- 
tionals of the said State. 

They shall also be entitled to receive, as notaries, the testamentary dispositions of na- 
tionals of their country. 

They shall furthermore have the right to receive all acts in their offices provided that these 
acts relate to property situated, to business to be transacted, or to rights to be established 
outside the territory of the country in which they reside. 

Copies of or extracts from acts drawn up in virtue of the preceding paragraphs, duly 
legalised by the said Agents and bearing the official seal of the consular office shall have the 
same validity as the originals for judicial or other purposes, both in Poland and in France, 
and shall have the same character of authenticity and the same value as evidence as if they 
had been executed before a notary or other public officer of either country, provided that 
these acts were drawn up in the form prescribed by the laws of the State which appointed 
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these Agents, that they were stamped and registered and that they satisfy all the other re- 
quirements prescribed in connection therewith in the country in which effect is to be given 
to the act. 

Should any doubt arise as to the authenticity of copies or of extracts from acts drawn up 
in the offices of the respective Consuls, they shall be compared with the originals if the per- 
son interested so requests, and he may be present when this is done if he thinks it desirable. 


Article 17 
Consuls-General, Consuls, Vice-Consuls and consular Agents of the two High Contracting 
Parties may translate and legalise any kind of document emanating from authorities or offi- 
cials of their country, or from authorities or officials of third countries, but in the latter case 
only if the said documents concern their nationals. 
Translations made by them shall have the same force and the same authority in the coun- 
try in which they reside as if they had been drawn up by sworn translations of that country. 
The said consular Agents may also legalise the signature of their nationals. 


Article 18 


Consuls-General, Consuls, Vice-Consuls and consular Agents of the two High Contracting 
Parties may draw the attention of the competent authorities of the State in which they reside 
to the desirability of providing guardianship for nationals of their country who are minors, 
it being understood that the said authorities alone have the right to decide this question. 


Article 19 
The judicial and administrative authorities of the State in which they reside shall be en- 
titled to request Consuls-General, Consuls, Vice-Consuls and consular Agents of the two 
High Contracting Parties to act as interpreters or to designate an interpreter to assist their 
nationals. 
Article 20 
Allowances or compensation due for occupational accidents may be paid to Consuls-Gen- 
eral, Consuls, Vice-Consuls and consular Agents of the State of which the person entitled is a 
national, should he not be at the moment in the territory of the State in which the above- 
mentioned agents reside. 
Ineurance companies and others concerned shall be relieved of liability on obtaining re- 
ceipts given by the said agents. 
Article 21 
Indigent nationals of either High Contracting Party who present in the other country the 
certificate provided for in Article 4 of the Convention of to-day’s date concerning Legal 
Protection and Assistance, shall be entitled to obtain free or at a reduced charge copies of 
extracts from the register of births, marriages, and deaths, if the legislation of the country 
in which these documents are applied for grants a similar right to the nationals of the coun- 
try. Documents necessary for their marriages shall be legalised free of charge by the diplo- 
matic or consular agents of the two High Contracting Parties. 


Article 22 


Consuls-General, Consuls, Vice-Consuls and consular Agents may issue passports and 
other personal documents to their nationals and visa all passports and other documents. 

These passports and documents may be used before the local authorities to the extent al- 
lowed by the practise and by the laws and regulations of the State in which they reside. 


Article 23 


Consuls-General, Consuls, Vice-Consuls, or consular Agents of the two States shall alone 
be competent in regard to acts of inventory and other steps taken for safeguarding property 
or articles of any kind left by seamen and travellers of the nationality of the State which has 
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appointed the said Agents, who died during the voyage or in the port of arrival either on 
land or on board a vessel of the said State. 

Wages, emoluments, securities and effects belonging to seamen or travellers, nationals of 
either of the High Contracting Parties, who die on board a ship of the other Party shall be 
handed over, in the port of arrival to the competent authority of the country of the de. 
ceased, or to the Consul-General, Consul, Vice-Consul or consular Agent of his country. 


Article 24 

Consuls-General, Consuls, Vice-Consuls or consular Agents may proceed in person or send 
representatives on board ships of their country after those ships have been admitted to free 
pratique, may question the captains and crews, examine the ship’s papers, receive declara- 
tions regarding their voyage, their destination and the events of the passage, draw up mani- 
fests and facilitate the departure of their vessels. 

In ports in which a Consul-General, Consul, Vice-Consul or consular Agent of one of the 
two States resides, the judicial and administrative officials and the Customs officers and 
agents of the country may not effect any arrest on board (save in cases in which the offenders 
are taken in the act) or carry out any search or inspection on board other than the usual Cus- 
toms and medical inspection without notifying previously, or in urgent cases at the actual 
moment of the search, the Agent of the country to which the vessel belongs in order that he 
may be present during the examination. They must also give the Consul or consular 
Agent the necessary notice in good time to enable him to be present when any declarations 
are made by captains or crews before the courts or administrative authorities of the country. 

The invitation addressed in the above-mentioned cases to Consuls-General, Consuls, Vice- 
Consuls and consular Agents shall specify the exact hour and, should the above-mentioned 
Agents fail to attend in person or to send a representative, the case shall be dealt with in their 
absence. 

Article 25 

Consuls-General, Consuls, Vice-Consuls and consular Agents shall alone be responsible 
for the maintenance of internal order on board merchant ships of the State which has ap- 
pointed them. They shall themselves decide disputes of all kinds which may arise between 
the captains, officers and seamen of such vessels, especially those relating to pay and the 
execution of contracts entered into between them. 

The local authorities may only intervene when disturbances occurring on board ship are 
of a nature to disturb public tranquillity on land or in the port or when a person belonging to 
the country or not forming part of the crew is involved. 

In all other cases the said authorities shall confine themselves to giving their support to 
the Consuls-General, Consuls, Vice-Consuls or consular Agents, if asked to do so by the 
latter, in order to assist them in the discharge of their duties, and in particular to arrest and 
imprison any person entered as 2 member of the crew, whenever for any reason the said 
Agents deem it necessary, provided he is not a national of the country and, furthermore in 
the case of Poland, a national of the Free City of Danzig. 


Article 26 

Consuls-General, Consuls, Vice-Consuls and consular Agents may cause to be arrested and 
sent back to their ships or to their country seamen or any other persons who belong, in what- 
ever capacity, to the crew of warships or merchant ships of the State which has appointed the 
said Agents, and who have deserted on the territory of one of the High Contracting Parties. 

For this purpose they must apply in writing to the competent local authorities and prove, 
by producing either the registers of the vessel or the muster-roll of the crew, or a certified 
extract therefrom, that the persons claimed really belonged to the crew. 

On the receipt of such a duly authenticated request, the handing over of the deserters may 
not be refused. 

The said consular officials shall, moreover, be given every help and assistance in searching 
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for and arresting such deserters, who shall be placed in a prison of the country and detained 
there on the written request and at the expense of the consular authorities until they are re- 
turned to their vessel or until an opportunity occurs to repatriate them. If, however, such 
opportunity should not occur within two months from the date of arrest, or should the ex- 
pense incurred by their detention not be regularly paid, after notification has been given to 
the consular official three days in advance, the said deserters shall be released and may not 
be re-arrested for the same cause. 

Should the deserter have committed an offence on shore, the local authority may defer his 
release until the court has given judgment and the said judgment has been fully and com- 
pletely carried out. 

The High Contracting Parties agree that seamen and other members of the crew who are 
nationals of the country in which they have deserted (and further in the case of Poland, na- 
tionals of the Free City of Danzig) shall be excepted from the provisions of the present 


Article. 
Article 27 


Whenever no provisions to the contrary have beer agreed on by the shipowners, freighters 
or underwriters, questions relating to damage suffered at sea by ships of the two countries, 
whether they enter the respective ports voluntarily or for some unavoidable reason, shall 
be settled by the Consuls-General, Consuls, Vice-Consuls or consular Agents of their coun- 
try unless nationals of the State in which the said Agents reside, or nationals of a third 
Power, are interested in such damage; in this case and in the absence of a friendly agreement 
between all the parties concerned, they shall be settled by the local authorities. 


Article 28 


When a vessel belonging to the Government or to nationals of one of the two States is 
wrecked or runs aground on the coast of the other, the local authorities shall notify without 
delay the nearest Consul-General, Consul, Vice-Consul or consular Agent. 

All operations connected with the salvage of ships of one of the two States which have been 
wrecked or have run aground in the territorial waters of the other State shall be carried out 
under the direction of the respective Consuls-General, Consuls, Vice-Consuls or consular 
Agents. 

The local authorities of the two States shall only intervene to assist the above-mentioned 
Agents to keep order, to safeguard the interests of salvors not belonging to the crew and to 
ensure the execution of the regulations with regard to the import and export of the goods. 

In the absence and until the arrival of the Consuls-General, Consuls, Vice-Consuls or 
consular Agents, or their representatives, the local authorities shall take all necessary steps 
for the protection of persons and the preservation of effects saved from the wreck. 

No charges of any kind shall be made in respect of the intervention of the local authorities 
in these cases, except those necessitated by the salvage operations and the preservation of 
the salvaged effects, and those to which the ships of the nation itself or of the most favoured 
nation would be liable in similar circumstances. 

In case of doubt as to the nationality of a wrecked vessel, the local authorities shall alone 
be competent to take the measures mentioned in the present Article. 

Salvaged goods and effects shall not be liable to any Customs duty unless they are cleared 
for consumption within the country. 


Article 29 


It is further agreed that heads of consular offices and agents of the consular service of either 
State shall, subject to reciprocity, enjoy in the other State all privileges and immunities 
which are or may hereafter be granted to officials of the same class belonging to the most 
favoured nation. 
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THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


2. Consular Convention Between Germany and Estonia, March 13, 1925.1 
Part I 
ADMISSION OF CONSULAR OFFICIALS 
Article I 
Except in so far as otherwise provided in the present Convention, the term “consul” shall 


in all cases be understood to include consuls-general, consuls, vice-consuls and consular 
agents who are entrusted with consular authority. 


Article II 

Each Contracting Party undertakes to admit, in the ports, cities and commercial centres 
within its territory, the consuls of the other Party, duly appointed by the latter Party in ac- 
cordance with its own regulations. Each Party, nevertheless, reserves the right to except 
from this rule certain localities or parts of its territory, provided however that the same ex- 
ception shall be applied equally to all other Powers. 

Consuls need not be nationals of the Party by whom they are appointed; but if they are 
not, the consent of the other Party must be obtained through the diplomatic channel before 
they are appointed. 

Article III 

Consuls shall be entitled to discharge their official duties in the country to which they are 
appointed as soon as they have been admitted according to the formalities prescribed or 
customary therein. 

Upon production of their credentials, they shall as soon as possible receive free of charge 
the “exequatur” or other warrant of admission. A consul’s official station shall be indicated 
at the time of the production of his credentials; any subsequent change in his consular area 
shall likewise be notified. 

If in any particular case a Contracting Party considers that the exequatur or other warrant 
of admission cannot be granted, or must be withdrawn, it shall communicate its reasons to 
the other Party, and in the case of a withdrawal of the exequatur it shall communicate such 
reasons in advance. The Party taking this action remains sole judge of these reasons. 


Article IV 

In the case of the death, inability to attend or absence of a consul, his attaché, chief clerk 
or secretary shall be authorised to conduct the consular business ad interim, provided that 
the official status of such attaché, chief clerk or secretary, shall have been notified in advance 
to the local competent authorities. 

Persons acting as substitutes for consuls shall, during their temporary tenure of office, 
enjoy the privileges and immunities attached to such office. Nevertheless, persons who act 
as substitutes for regular members of the Consular Service, but who are not themselves regu- 
lar members of that Service, shall, though entitled during their temporary tenure of office to 
the honours and consideration appertaining to regular members of the Consular Service, 
only enjoy the privileges and immunities accorded to honorary consuls. 


Part IT 
PRIVILEGES AND IMMUNITIES OF CONSULAR OFFICIALS 


Article V 
Consuls shall be entitled to display on the buildings in which the offices of their Consulate 
or Chancery are established the arms of the State which has appointed them, with an inscrip- 
tion indicating the nature of their office. They shall further be entitled to fly the flag of their 
country on the said building or on their private residence, as also upon all vehicles used by 
them in the performance of their duties. 


1 Translation from 51 League of Nations Treaty Series, p. 264, No. 1236. 
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Consuls shall be entitled to the honours due to their official position according to local 
custom, especially when attending official ceremonies at the order of the Government of the 
Party which they represent or upon the invitation of the local authorities. 


Article VI 


The consular archives shall at all times be inviolable; under no pretext whatever may the 
State authorities inspect or seize the papers belonging to the said archives. Official papers 
must be kept separate from the officer’s private papers. 

The State authorities may only execute legal warrants in the offices of the Consulate and 
of the Chancery with the consent of the chief consular officer or his deputy, except for the 
prevention of or prosecution for a crime or offence punishable under the laws of the country 
with imprisonment for not less than one year. Even in such cases, however, the official 
papers may not be inspected or seized. 

The provisions of the second paragraph of this Article do not apply to consular agents. 

The offices of the Consulate or of the Chancery may not, under any pretext whatever, be 
used as a place of asylum. 

Article VII 

Consuls and their attachés, chief clerks and secretaries who are regular members of the 
Consular Service and nationals of the Party which appointed them, shall be exempt, in the 
territory of the other Party, from all military obligations, contributions and billeting. They 
shall also be exempt, in respect of the whole of their property, from any confiscation or requi- 
sition and from any seizure arising therefrom, and further from any obligation of personal 
service laid down by public law. 

The exemptions mentioned in the first paragraph of the present Article shall only apply to 
landed property where such property is owned by the consul or his attachés, chief clerks or 
secretaries, and only in so far as such property is utilised for the residence of the said persons 
or for the discharge of the consular duties. 

Further, the persons enjoying the immunities mentioned in the first paragraph shall be 
exempt from all taxes or State charges of a direct or personal character, provided that they 
do not engage in any private commercial or other business occupation in the country in 
which they are stationed. This exemption shall not extend to Customs duties, taxes on 
consumption and circulation, real estate situated in the country of residence, or business 
capital invested therein, or to the income (or earnings) therefrom; neither shall such exemp- 
tion extend to regularly recurrent amounts or allowances paid from public funds of the 
country in which the officials are stationed, in respect of present or future services, or pro- 
fessional activities (salary, pension on retirement, retaining fees, provident fund benefits and 
the like). These forms of revenue shall remain liable to taxation in the aforesaid country. 


Article VIII 


The provisions of Article VII, first and second paragraphs, shall apply to consuls who are 
not regular members of the Consular Service, and who are not nationals of the Party which 
appointed them. If these officials engage in a commercial or industrial occupation, they 
shall be subject to the same military obligations and contributions as the nationals of the 
country. The private residences of honorary consuls shall, however, be exempt from military 
billeting. 

The provisions of the first paragraph shall not apply to consular agents. 


Article IX 


Coats of arms, flags, office furniture and stationery consigned to consuls for their official 
use by the countries which they represent shall be exempt from import and export duties. 

The same provision shall apply to the furniture, household utensils and other used articles 
intended for the personal use of regular members of the Consular Service and their families, 
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and also to all commodities of whatever kind, even if new, taken by the said persons, when 
travelling, for their personal use or consumption. 


Article X 


Consuls shall not be subject to the jurisdiction of the State in which they reside officially 
as regards the carrying-out of their official duties. 


Article XI 


Consular officials who are nationals of the State which appointed them shall not be liable 
to arrest in respect of a civil or commercial suit, whether in execution of a warrant or as a 
preventive measure; further, they shall not be liable to be detained under remand except in 
cases of prosecution for one of the offences mentioned in Article VI, second paragraph. 

In case of the arrest or prosecution of a consular official, the Government of the other 
Party shall immediately inform the diplomatic representative of his State. 


Article XII 


Consuls shall be liable to be called as witnesses before the judicial authorities of the coun- 
try in which they are stationed and must comply with an official requisition, in writing, to 
that effect from the said authorities. They shall not, however, be examined on matters 
relative to their official duties without the consent of the Government which appointed them. 

If the consul, being a national of the country which appointed him, is himself summoned as 
a witness and if he is prevented from attending by illness or the exigencies of his service, the 
judicial authorities shall proceed to his residence in order to examine him orally or to demand 
a written deposition in the manner prescribed by the law of the State. The consul shall 
comply with such a demand and shall submit a written deposition, furnished with his signa- 
ture and official seal, to the authorities, within the period notified to him. 

In the case of a criminal offence, if it is essential under the laws of the country that the 
consul should appear in person before the competent court, and if it is not practicable to 
examine him at his residence and he is prevented by the exigencies of his offical duties from 
attending at the Court for examination, the Court shall fix a day and hour for his examina- 
tion in agreement with him and, if he appears at the appointed time, shall take his evidence 
immediately, without detaining him longer than is absolutely essential. Inno circumstances 
whatsoever may he be threatened with, or subjected to, any measures of compulsion. 


Article XIII 


Should a consul die without leaving a duly authorised representative of his own country, 
the local authorities shall apply to the nearest consul or to the diplomatic representative of 
that country to seal the consular archives. Should the nearest consul or the diplomatic 
representative be unable to act, the local authorities shall themselves proceed to seal the 
archives in the presence of the consular representative of a friendly Power and of two na- 
tionals of the Party which appointed the deceased consul. 

The record of such proceedings shall be drawn up in duplicate, one copy being sent to the 
nearest consulate or the diplomatic representative of the Party which had appointed the 
deceased consul. 

The procedure for the breaking of the seals, with a view to handing over the archives to the 
new consul, shall be the same as that adopted for affixing the seals. 


Article XIV 


The consular officials of each Contracting Party shall, subject to reciprocity, further enjoy 
in the territory of the other Party the same privileges and immunities as the consular officials 
of corresponding status aad rank of the most favoured nation. 


APPENDIX 5 


Part III 
POWERS OF CONSULS 
Article XV 


Consuls are empowered to defend the rights and interests of the nationals of their State 
and, in particular, to protect and promote their commerce and navigation. 

They shall be entitled, in the exercise of their functions, to apply to the judicial and ad- 
ministrative authorities of their official districts, and to make representations to them in case 
of infractions of Treaties or Conventions existing between the two Parties, or in case of viola- 
tion of the general principles of International Law. Should their representations not be 
entertained by the said authorities, they shall be entitled, in the absence of a diplomatic 
agent, to address themselves directly to the Government which has granted their exequatur. 


Article X VI 


Consuls shall be entitled, so far as they are authorised thereto by the laws of their own 
country: 

(1) To receive in their offices, in their private domiciles, at the residence of the parties 
eoncerned, or on board vessels of their country depositions by nationals of the country 
which they represent, by members of the crew, or by passengers on the said vessels; 

(2) To receive, certify and attest the testamentary dispositions of the nationals of the 
country they represent; 

(3) To receive, certify and attest unilateral deeds by nationals of the country which 
they represent, and bilateral or unilateral contracts made between nationals of the said 
country, with the exception of unilateral deeds and contracts referring to the transfer of 
real estate or to the constitution of charges upon real estate in the territory of the State 
in which their consular area is situated; 

(4) To attest the signatures of nationals of the country which they represent on 
bilateral or unilateral contracts between these nationals and those of a third Power; 

(5) To receive, certify and attest unilateral deeds and contracts of any kind whatso- 
ever, irrespective of the nationality of the parties, provided that such deeds and con- 
tracts relate exclusively to objects situated within the territory of the country which the 
consuls represent or to business which should be concluded and executed within the said 
country; 

(6) To translate and authenticate minutes and documents of all kinds emanating 
from the authorities or officials of their own country. 


All such unilateral deeds and contracts which have been received, drawn up or attested by 
the consul and stamped with his official seal, and copies, extracts and translations of these 
documents attested by him and stamped with his official seal, shall be considered in the 
country in which he is stationed as authentic or officially authenticated documents; they 
shall have the same legal validity and shall be admitted as evidence in the same way as if 
they had been received, drawn up or attested by a public official of that country. If they 
refer to business which should be transacted in the said country, these minutes or other 
documents shall be subject to the stamp duties or other charges laid down by the laws of 
that country. 


Article X VII 


Consuls (not including consular agents) and diplomatic representatives shall be entitled to 
register the birth and death certificates of the nationals of their country in the manner laid 
down by the laws of that country. 

The present stipulation does not affect the obligation imposed by the laws of the country 
in question to notify births and deaths to the authorities of the said country. 
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Article X VIII 


With regard to estates left by deceased nationals of one of the Contracting Parties in the 
territory of the other Party, the consul of the country of which the deceased was a national 
shall be enpowered to act as stated below: 


Paragraph 1 

In the case of the death of a national of one of the Contracting Parties in the territory of 
the other Party at or near a place where a consul of the country of which the deceased was a 
national resides, the competent local authorities shall at once notify the consul of the death 
and communicate to him any information in their possession concerning the heirs, their places 
of residence and the existence of any last will or testament. 

Similarly, if a consul is informed of the death of a national of his country, he shall at once 
advise the local authorities. 

Paragraph 2 

The taking of proper measures to safeguard the estate is, in the first instance, the duty of 
the competent local authorities. The latter may only take such measures as are necessary 
for ensuring the integrity of the estate, such as the affixing of the seals and the drawing up of 
an inventory. The authorities must invariably comply with the requests of the consul 
regarding measures for maintaining the status quo, so far as such requests are consistent with 
the laws of the country. 

The consul, either acting in conjunction with the local authorities, or, if these authorities 
have not taken action within a period of forty-eight hours after receiving notice of death, as 
stipulated in the second sub-paragraph of Paragraph 1, acting in place of them and in ac- 
cordance with the laws of the State which he represents, may, in person or through a repre- 
sentative appointed and legally empowered by him, affix his seal to the movable property 
and draw up an inventory of the estate; he may for this purpose obtain the assistance of the 
local authorities. 

Except when prevented by special circumstances, the local authorities and the consul 
should co-operate in the measures for safeguarding the property. If seals have been affixed, 
the local authority concerned shall, in particular, be entitled to affix its seal in addition to 
those already affixed. If the other authority has not taken part in these measures, a duly 
authenticated copy of the record and of the inventory of the estate should be transmitted 
to it. 

The same rules shall apply to the withdrawal of the measures in question, and especially 
to the removal of the seals, which should be effected conjointly by the local authority and the 
consul. Either of these parties may, however, proceed alone to remove the seals, if the other 
authority gives its consent or fails to attend in response to an invitation giving adequate 
notice of the time appointed. 

Paragraph 8 

The local competent authorities shall proceed, if necessary, to publish the announcements, 
which are customary or laid down by law in their country, concerning the opening of the 
succession or with a view to notifying heirs or creditors and they shall communicate such 
notifications to the consul, who may also on his side publish similar announcements. 


Paragraph 4 

The consul may demand that all movable property forming part of the estate which is in 
the keeping of private individuals or local authorities, including the deceased’s papers, shall 
be handed over to him subject to the same conditions as would have applied to such a 
demand if made by the deceased. 

The consul may order the sale by public auction, in the manner laid down by the laws and 
customs of the country in which he is stationed, of movable articles which are liable to 
deterioration or which may be unduly expensive to preserve. 
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The provisions of the first Paragraph of the present Article shall also apply to the testa- 
mentary dispositions made by the deceased in view of death, even if they have been taken 
into official safekeeping, and without prejudice to the right of the authority which has re- 
ceived them to open them before handing them over to the consul. The consul must, 
nevertheless, deliver immediately to the local authority a duly authenticated copy of all 
testamentary dispositions which have come into his possession and have been opened. 

If the consul has come into possession of a testamentary disposition in view of death con- 
taining clauses relating to immovable property, he must deliver the original to the local 
authority at the latter’s request. Should the consul or the authorities of this country find it 
necessary, in individual cases, to consult the original of the last will and testament delivered 
to the local authority, the original shall be handed over to the consul temporarily, upon his 
request and upon his undertaking to return it. 


Paragraph 6 

The consul shall retain as a deposit, effected under the laws of the country in which he is 
stationed, the articles mentioned in the inventory of the succession, any sums arising from 
the sale of the movable property forming part of the estate and the amounts recovered in 
respect of debts, until the expiry of a period of nine months reckoned from the date of the 
last announcement published by the local authority concerning the opening of the succes- 
sion, or in the absence of such publication until the expiry of a period of twelve months 
reckoned from the date of decease. 

The consul may further deduct from the amount of the estate the expenses of the last ill- 
ness and burial of the deceased, the wages of the servants, employees and workers, the rent 
and other sums necessary for the proper administration of the estate, and, in case of urgent 
need, the sums necessary for the maintenance of the family of the deceased, as also all legal 
costs, consular dues and similar expenses. 


Paragraph 6 


Subject to the provisions of the second sub-paragraph of Paragraph 5, the consul shall be 
entitled to take any measures which he may consider to be in the interests of the heirs, witha 
view to maintaining the status quo of the estate. He may administer the estate, either per- 
sonally or through a representative appointed by him and acting in his name; he may also 
furnish the heirs with certificates to enable them to establish their rights of inheritance. 


Paragraph 7 

If a dispute should arise concerning claims to the estate during the period laid down in the 
first sub-paragraph of Paragraph 5, the Courts of the country shall, without prejudice to the 
provisions of the first sub-paragraph of Paragraph 15, decide such dispute, irrespective of the 
nationality of the parties to the dispute. 

Execution may be levied on the objects forming part of the estate even if the consul should 
have received such objects in deposit. Should this execution necessitate the handing over 
of an article forming part of the estate, the competent authority shall request the consul to 
deliver up such article, and the consul shall be bourd to accede to the request. 

Should the amount of the succession not suffice to cover the debts, the creditors may, if 
the laws of the country permit, request the local authorities to open proceedings in bank- 
ruptcy. Upon bankruptcy proceedings being commenced, all the objects forming part of 
the estate shall be handed over to the local authorities or to the receiver in bankruptcy; in 
such an event it shall be the duty of the consul to defend any interests which the na- 
tionals of his country possess in the estate. 


Paragraph 8 


On the expiry of the periods laid down in the first sub-paragraph of Paragraph 5, the con- 
sul may hand over the objects belonging to the estate to the heirs who shall have proved 
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their rights thereto; or, if these rights have not been proved, to the competent authorities of 
his own country. He may, however, not effect this delivery until all public taxes owed by 
the deceased, the legacy duties, and all charges connected therewith, shall have been paid, or 
security given therefor; or before a settlement shall have been made or security given in 
respect of claims concerning the succession which have been notified to the consul, and sup- 
ported by reasonable evidence, as also in respect of debts which have been notified to him as 
owing to nationals or inhabitants of the country in the territory on which the estate is 
situated. This obligation towards prospective heirs and creditors of the estate shall lapse 
if the consul shall not have been notified within a further period of three months that the 
claim on the estate or the debt has been admitted or has been sued for in the Courts of 
Justice. 


Paragraph 9 


In case of the death of a national of one of the Contracting Parties in the territory of the 
other Party in a place in which or near which no consul of the country of the deceased is 
stationed, the competent local authorities shall, in conformity with the laws of the country, 
draw up an inventory of the estate and affix their seals thereto. An authenticated copy of 
the inventory and the death certificate and all documents establishing the nationality of the 
deceased shall be despatched as soon as possible to the nearest consul. 


Paragraph 10 


If the inventory of the estate has been drawn up in the absence of the consul by the local 
authority, as provided in the first sub-paragraph of Paragraph 2, or in Paragraph 9, the 
aforesaid authority shall take all the measures laid down by the laws of the country regarding 
the estate and shall hand over the property as soon as possible after the expiry of the period 
laid down in the first sub-paragraph of Paragraph 5 to the consul or to his representative. 

Immediately upon the arrival on the spot of the consul or his representative, with a view 


to taking the necessary measures in respect of the succession, any local authority which has 
taken action in the meantime shall proceed as laid down in Paragraphs 3 to 8 and 13 of the 
present Article. 


Paragraph 11 


If a member of the crew of a vessel belonging to one country should die in the territory of 
the other country, and if the deceased is not a national of the latter country, the amount of 
wages due to him and his personal effects shall be handed over to the consul of the country of 
which the vessel flies the flag. 

If a national of one country should die when travelling in the territory of the other coun- 
try, and if the deceased is not domiciled and has no habitual residence therein, the effects 
which he had with him shall be handed over to the consul of his own country. 

A consul to whom the effects mentioned in the first and second sub-paragraphs have been 
delivered shall deal with them as laid down in the laws of his country, after having dis- 
charged the debts contracted by the deceased during his stay in the country. 


Paragraph 12 


The provisions of Paragraphs 2 to 11 of the present Article shall not apply to the im- 
movable property forming part of an estate, without prejudice however to the provisions of 
the fourth sub-paragraph of Paragraph 4. 

With regard to the said immovable property, the competent officials of the country in 
whose territory the estate is situated shall alone be entitled, or shall alone be bound, to take 
the measures laid down by the laws of the country, acting in the same way as in the case of 
estates of nationals of their own country. An authenticated copy of the inventory of the 
immovable property shall be forwarded to the competent consul as soon as possible. 
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Paragraph 13 

In all questions relative to the opening, the administration and the liquidation of movable 
and immovable estate left by deceased nationals of one of the two States in the territory of 
the other State, the consul shall be entitled to represent the absent heirs, who are nationals 
of his country and who have not appointed representatives in the other country. He may, 
in no circumstances, be required to show, by the production of a special document, that he is 
entitled to act in this way. 

The consul may accordingly appear before the competent local authorities, either in person 
or through an agent duly authorised thereto under the laws of the country, and may defend 
the common interests of the heirs in all matters concerning the succession, and may also 
intervene with regard to claims made against the estate. 

The consul shall, nevertheless, be bound to inform the executors or heirs who may be pres- 
ent or may be represented of all claims against the estate which have been notified to him, in 
order that they may state their objections to such claims. 


Paragraph 14 


The legal situation as regards succession with respect to the movable estate shall be deter- 
mined by the laws of the country to which the deceased belonged at the time of his death. 
Nevertheless, nationals of the country in whose territory the estate is situated shall be en- 
titled, acting in conformity with the laws of their own country, to put forward claims to the 
succession, even if such claims are only admissible under the said laws. 

With regard to immovable property, the legal situation with respect to succession shall] be 
determined by the laws of the country in the territory of which the estate is situated. 

Any right due to the State or to a juridical person under public law, in case of an estate in 
succession when there is a failure of heirs, shall be treated as a right to inheritance within the 
meaning of this Treaty. 

If the State to which a testator belonged or juridical persons under public law in that State 


should possess a right of inheritance or devolution, or are beneficiaries under a legacy, the 
rights arising therefrom shall be exercised by the other State; the latter shall be bound to 
undertake the liquidation and to hand over the proceeds to those entitled thereto. 


Paragraph 15 


The Courts of the country to which the deceased belonged at the time of his death shall 
alone be competent to deal with actions brought to determine rights of inheritance, claims 
arising out of legacies and claims to the portio legitima of an estate as fixed by law, whenever 
such claims relate to movable property and are not based upon the second sentence of sub- 
paragraph 1 of Paragraph 14. The decisions of the Court shall be recognised in the territory 
of the other country. 

In the case of immovable property, the Courts of the country in whose territory the estate 
is situated, shall alone be competent to deal with the disputes mentioned in the first para- 
graph. 

Paragraph 16 

As regards form, all testamentary dispositions shall be valid if effected in conformity with 
the laws of the place where they were drawn up or with the laws of the country of which the 
deceased was a national at the time that such disposition was drawn up. The same rule 
shall apply to the revocation of such dispositions. 


Paragraph 17 


A certificate issued by the competent authority of the country of which the deceased was a 
national in conformity with the laws of that country, concerning a matter of succession 
rights, in particular the rights of an heir or of an executor, shall suffice in the case of movable 
property as proof in that matter, even in the territory of the other Party. If such a certifi- 
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cate is attested by the consul or by the diplomatic representative of the State to which the 
deceased belonged, this shall suffice to establish its authenticity. 


Paragraph 18 
The provisions of the present Article shall also apply to movable or immovable property 
situated in the territory of one of the Parties and belonging to the estate of a national of the 
other Party who has died outside that territory. 


Article XIX 


Consuls may take steps, so far as allowed by port regulations, to facilitate the arrival and 
departure of vessels of their country and may render them official assistance while they re- 
main in their consular districts. For this purpose a consul may either proceed in person or 
send a representative on board a vessel, as soon as it has been admitted to free pratique; he 
may interrogate the members of the crew, examine the ship’s papers, draw up the manifests, 
receive declarations regarding the voyage, destination and the events en route, as also other 
declarations made by the crew and passengers as provided in paragraph 1 of Article XVI; he 
may also accompany the members of the crew before the Courts and administrative authori- 
ties of the country in which he is stationed and act as interpreter or intermediary, if his 
presence is not incompatible with the laws of the country. 


Article XX 


In case of a legal enquiry (search, seizure, arrest, detention, examination), execution of a 
warrant or any other official act necessitating constraint, having to be carried out in the 
port of one of the Contracting Parties on board a merchant vessel of the other Party, the 
consul who resides in that port, or in the neighbourhood thereof, and is in charge there of 
the interests of the country to which the vessel belongs, must be notified of the exact time of 
the proceedings and invited to attend. If at the time indicated the consul or his delegate 
fails to attend, or if he leaves the spot, the proceedings may be taken in his absence. If 


the matter admits of no delay, or if the consul does not reside in the port or in the neighbour- 
hood thereof, the proceedings may take place without the consul being previously informed; 
he shall, nevertheless, be notified as soon as possible, and shall be informed at the same 
time why he was not notified earlier. 

The above provisions shall also be applicable when members of the crew have to be inter- 
rogated, or are required to make declarations on land before the port authorities, except 
where the presence of the consul would be incompatible with the laws of the country, or in 
case of acts of voluntary jurisdiction, and in particular of declarations drawn up at the 
request of a person on board the vessel. 

The consul will not be notified when vessels are boarded in connection with Customs 
questions, passport or health control, or when such visits are made for the collection of 
navigation taxes. 

Article XXI 

Consuls are alone entitled to deal with questions regarding discipline on board merchant 
ships of their own nation and with disputes between members of their crews, in particular 
disputes relative to wages and the performance of mutual engagements. 

In case of disturbances occurring on board ship, the local authorities shall only be entitled 
to intervene if such disturbances are of a nature to endanger public tranquillity on land or in 
the harbour, or if a person not belonging to the crew is involved. 

In all other cases of disturbances on board, the local authorities shall confine themselves 
to giving their assistance to the consul, and, in the absence of the consul, to the master, if 
they so request. They shall, in particular, take back to their ships or detain members of 
the crews, provided that they are not nationals of the country. Upon a written request to 
the local authorities accompanied by an authenticated extract of the roll of the crew, the 
detention may be prolonged for two months, or, if the stay of the vessel in port extends 
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beyond that period and if the person detained is to be taken back to the ship, until the de- 
parture of the latter. 
The costs of arrest and detention shall be paid by the consul. 


Article XXII 


Consuls may cause members of the crews of warships or any other vessels of their country 
who have deserted to be arrested, with a view to their being sent back to their ship or con- 
veyed to the country to which the vessel belongs. 

For this purpose they must apply in writing to the local authorities and prove, by produc- 
tion of the official documents and, in particular, by authenticated extracts from the muster 
roll of the crew, that the person wanted is a member of the crew. In localities where there 
is no consul this request may be made by the master of the vessel subject to the same 
formalities. Surrender of the deserter can only be refused on the ground that he is a na- 
tional of the country. 

The local authorities shall detain the arrested persons in the local prisons at the request 
of, and at the expense of, the consulate. If, within two months reckoned from the date of 
arrest, the consul has not found an opportunity of sending them back to their ship or con- 
veying them to the country to which the vessel belongs, they shall be released and cannot be 
again arrested for the same cause. 

If the deserter has been guilty, in the territory of the country in which he deserted, of a 
crime or offence punishable by the laws of that country, his transfer to his ship may be post- 
poned till the Courts of the country have decided on his case and till the sentence has been 
fully executed. 

Article XXIII 

The provisions of Articles XXI and XXII regarding the intervention of the local author- 
ities for the conveyance on board, arrest and repatriation of seamen who have deserted, 
shall not be applicable to nationals of a third State unless the consul who has applied for 
such intervention has obtained the consent of the consul who is competent in the case of 
the deserter in question. 

Article XXIV 


Should a vessel flying the flag of one of the Contracting Parties be shipwrecked on the 
coast of the other Party, the local authorities shall communicate the fact as soon as possible 
to the nearest consul of the State whose flag it flies. 

As regards the steps taken with a view to salvage or rendering assistance, the local author- 
ities may not charge any other expenses than would have been paid in the same circumstances 
by vessels of their own country. The articles salved shall not be supject to any Customs 
duty unless they come into the market for internal consumption under conditions laid down 
by the Customs Regulations in force. 


Article XXV 

Except where otherwise agreed between the persons interested in the vessel or her cargo, 
in particular the shipowners, freighters and underwriters, questions relating to damage 
suffered during the voyage by a vessel of one of the Contracting Parties shall be settled by 
the consul of that Party if the vessel puts into a port within his consular district. 

Such questions, however, shall be settled by the local authorities of the country if the 
interests of a national of that country or of a third State are affected by this damage and if 
no final settlement has been agreed upon. 


Article XX VI 
The consuls of each Contracting Party may further, subject to reciprocity, exercise in the 
territory of the other Party the same functions as the consuls of corresponding category and 
rank belonging to the most favoured nation. 
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Part IV 
FINAL PROVISIONS 
Article XXVII 


The provisions of Parts I and II of the present Convention shall also apply to officials, 
belonging to diplomatic missions, who are entrusted with the exercise of consular duties, 
without prejudice to the privileges already enjoyed by these officials in accordance with the 
principles of International Law. 


Article XXVIII 
The present Convention shall be ratified. The instruments of ratification shall be ex- 
changed in Berlin as soon as possible. 


Article X XIX 

The Convention shall come into force one month after the exchange of the instruments of 
ratification and shall remain in force for twenty years. 

If neither of the Contracting Parties has denounced the Convention one year before the 
expiry of the period of twenty years, it shall remain in force for a period of two years from 
the date of its denunciation by either Party. 

In faith whereof the Plenipotentiaries have signed the present Convention and have 
thereto affixed their seals. 

Done in duplicate, in Esthonian and in German, at Tallinn (Reval) on March 138, 1925. 
C. R. Pusta. B. Weppina. 


Finau Protocon 

(A) At the moment of concluding the above Consular Convention the Contracting 

Parties have agreed to the following provisions, which will form an integral part of the said 
Convention: 

(1) The term “attachés,” as used in this Convention, shall be understood to include 

all officials of the higher consular service attached to the consul, and in particular, 

consuls and vice-consuls who are not at the head of the consulate. 


(2) With regard to Article VII 


(a) With respect to the German income tax, exemption shall only be allowed 
within the limits of the Decree of March 11, 1922 (State Legal Gazette, 270), relative 
to the position in regard to income tax of members of foreign missions, etc.; 

(b) Subject to reciprocity, the exemptions stipulated in Article VII can also be 
claimed by consular officials who do not belong to the category of attachés, chief 
clerks and secretaries and, in particular, by the chancery clerical staff. It is never- 
theless agreed that this privilege, which is not covered by the text of Article VII, shall 
only be claimed for a maximum of five persons in each consulate. Officials of the 
regular consular service who are attached to an honorary consulate and belong to 
the State represented by that consulate, may also benefit under this stipulation. 


(3) With regard to Article IX 

The term “ office furniture” includes all articles of furniture, and equipment employed 
for official purposes in the consulate premises, in particular, furniture, safes, office 
counters, carpets, typewriters and stationery of every kind, whether stamped or 
otherwise. 

The order for the admission of the articles, free of duty, will be issued by the Customs 
office which has to effect the final clearance, in virtue of a written declaration, furnished 
with the official seal, by the head of the consular office certifying that the goods con- 
signed, the number, nature, packing marks and contents of which must be indicated, 
are for the use of the consulate. 
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(4) With regard to Article XVIII, Paragraph 14, sub-paragraph 2 


It is agreed that as regards immovable property, forming part of an estate, only 
the country in whose territory the said property lies possesses a legal right of inheritance 
or devolution. The same rule applies to the rights of inheritance and devolution of 
juridical persons under public law. 


(5) As regards Article XX 


The engagement and discharge of seamen shall be effected through the consul of 
the Party to which the vessel belongs. Masters of vessels shall not be obliged, when 
seeking to engage seamen, to apply to the seamen’s employment offices or labour ex- 
changes established in the ports of the other Contracting Party. 

Similarly, seamen belonging to the one Party, seeking engagement on board a vessel 
of that Party, shall not be obliged to apply to the seamen’s employment offices or 
labour exchanges established in the ports of the other Party, or to observe the other 
regulations applicable to seamen of the latter Party as regards soliciting employment. 


3. Consular Articles in Treaty of Commerce and Navigation between Germany and the 
United Kingdom of Great Britain and Northern Ireland, December 2, 19241 


ARTICLE 27 

It shall be free to each of the two Contracting Parties to appoint consuls-general, consuls, 
vice-consuls and consular agents to reside in the towns and ports of the territories of the 
other to which such representatives of any other nation may be admitted by the respective 
Governments. Such consuls-general, consuls, vice-consuls and consular agents, however, 
shall not enter upon their functions until after they shall have been approved and admitted in 
the usual form by the Government to which they are sent. 

The consular officials of one of the two Contracting Parties shall enjoy in the territories of 
the other the same official rights, privileges and exemptions, provided reciprocity be granted, 
as are or may be accorded to similar officials of any other foreign country. 


ARTICLE 28 


When a subject or citizen of one of the two Contracting Parties dies within the territories 
of the other, leaving non-resident heirs, the consular representative of the other party is 
entitled without express authorisation from such non-resident heirs to represent them so far 
as the laws of the country do not expressly prohibit such representation, in all matters per- 
taining to administration of the property and settlement of the estate with the right to col- 
lect the distributive shares of such heirs, provided that the general laws of the country do not 
expressly demand the personal presence of the heirs or provided that an executor has not 
been appointed. 

The consular officers of one of the two Contracting Parties residing in the territories of the 
other shall receive from the local authorities such assistance as can by law be given to them 
for the recovery of deserters from the vessels of the former party. Provided that this stipu- 
lation shall not apply to subjects or citizens of the Contracting Party in whose territories the 
desertion takes place. 


4. Consular Convention Between the Kingdom of Italy and the Czechoslovak Republic, 
March 1, 1924 


Article 1 
(1) Each of the High Contracting Parties shall be entitled to establish Consular offices in 
ports, towns and other places within the territory of the other Party and appoint thereto 


1 Text from 43 League of Nations Treaty Series, p. 105, No. 1050. 
? Translation from 34 League of Nations Treaty Series, p. 56, No. 867. 


44 

d 

e 

d 

ef 

T- 

ill 
he 

to 

ed 

ce 

or 

ms 

ed 

yn- 

ed, 


426 THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


Consuls-General, Consuls, Vice-Consuls or Consular agents. These Consular officers may 
be regular members of the Consular Service or honorary, and, when not members of the Con- 
sular Service, they may be chosen from among the nationals of either State or from among 
foreign nationals. 

(2) The officers referred to in paragraph 1 shall present their letters of appointment, and 
shall be reciprocally admitted and recognised as having jurisdiction within the district fixed 
by the State which they represent, according to the rules and regulations in force in their 
State of residence. Any subsequent modification of the limits of such district shall be com- 
municated to the Ministry for Foreign Affairs of the State in which these officers are serving. 

(3) In order to be able freely to exercise their official functions, the heads of Consular 
offices must obtain an exequatur, which shall be issued free of charge. After this exequatur 
has been submitted to the competent authorities of the State of residence, the latter shall 
immediately take all necessary steps to enable Consular officers to carry out the duties 
appertaining to their office and to ensure that these officers shall enjoy all the exemptions, 
prerogatives, immunities, honours and privileges attached thereto. 

(4) Consuls-General and Consuls, if so authorised by their Governments, may appoint 
Vice-Consuls or Consular agents in ports, towns or other places in their Consular districts, 
subject to the approval of the State of residence. 

(5) These Vice-Consuls and Consular agents shall be provided with a warrant issued by 
the authority which has appointed them and under whose orders they will be placed. 

(6) The two High Contracting Parties reserve the right to determine any localities to 
which they would not deem it desirable to admit Consular officers, it being understood that 
they will not impose in this respect any restrictions which do not apply equally to all other 
States. 

(7) Should one of the High Contracting Parties consider it necessary to withdraw the exe- 
quatur already granted, it shall be bound to communicate to the other High Contracting 
Party its reasons for doing so. 

(8) Heads of a Consular office and all other Consular officials, if they are not nationals of 
the State of residence, shall be provided by the Minister for Foreign Affairs of that State 
with a special identity card bearing the photograph and signature of the holder, certifying 
his official rank and recommending him to the protection of the local authorities. 

(9) In the exercise of their functions and the performance of their official duties, as well as 
in the matter of the most suitable establishment of the office and dwellings of the head and 
his staff, Consular officers shall receive from their State of residence the most liberal support 
and assistance possible. 

Article 2 


(1) Heads of Consular offices, including Consular agents, shall be entitled to display on 
the buildings in which their offices are established the arms of the State which appointed 
them. 

(2) They shall be entitled to fly the flag of the State which has appointed them from the 
Consular buildings on public festivals and other similar occasions. 

(3) Heads of Consular offices shall also be entitled to fly the flag of the State which has 
appointed them on boats in which they embark in the exercise of their official duties. 

(4) It is understood that these external signs may never be interpreted as constituting a 
right of asylum. They shall mainly serve to indicate the Consular office to nationals of the 
country it represents. 

Article 3 


(1) In the case of inability to attend, or the absence or death of Consuls-General, Consuls, 
Vice-Consuls or Consular agents, assistant Consular officers shall be authorised, in the order 
fixed by the State which they represent, to fulfil the duties of head of the Consular office 
ad interim. 

(2) The local authorities, if duly informed beforehand, shall afford them assistance and 
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protection and ensure that, while they are acting in that capacity, they shall enjoy all 
exemptions, prerogatives, immunities, honours and privileges accorded under the present 
Convention to the heads whom they are replacing. 


Article 4 
The heads of Consular offices, and other Consular officers, including honorary officials, 
shall not be subject to the jurisdiction of the State in which they reside as far as the carrying 
out of their official duties is concerned. 


Article § 


(1) Italian Consular officers in the Czechoslovak Republic and Czechoslovak Consular 
officers in the Kingdom of Italy shall enjoy all exemptions, prerogatives, immunities, honours 
and privileges which are or may in the future be enjoyed by Consular officers, of the same 
rank, of the most-favoured nation. 

(2) It is agreed, however, that neither High Contracting Party may, in virtue of the most- 
favoured-nation clause, claim for its Consular officers exemptions, prerogatives, immunities, 
honours and privileges more extensive than those which that Party itself accords to the 
Consular officers of the other High Contracting Party. 

(3) Heads of Consular offices or officials attached to these offices who are members of the 
Consular Service, and the staff exclusively employed by the office or by the families of 
Consular officers, provided they are not nationals of the State of residence, shall be exempt 
from personal military duties. 

(4) Heads of Consular offices and officers attached thereto, if members of the Consular 
Service and of the rank of clerks, shall, provided they are not nationals of the State of 
residence, also be exempt from material military obligations. 


Article 6 
(1) The question of the exemption from taxes and dues will be regulated by special agree- 
ments. 
(2) The following furniture may be imported without permit and free from Customs and 
all other duties levied by the respective States: 
(a) The furniture of Consular officers proceeding to the territory of the State of their 
future residence; 
(b) Office furniture and equipment for the first installation; 
(c) Objects required for the Consular office, such as shields, flags, signs, stamps and 
official printed documents for the current work of the office. 
(3) This provision shall not apply to articles intended for the Chancellery. 


Article 7 


(1) The heads of Consular offices, if they are nationals of the State which has appointed 
them, and other Consular officials who are members of the Consular Service, shall enjoy 
personal immunity: they may neither be arrested nor subjected to preventive detention by 
police or agents of the Court unless apprehended flagrante delicto in the commission of an 
offence which, in conformity with the laws of the State in which it is committed, is punishable 
by at least one year’s imprisonment or a more severe penalty. 

(2) If the persons referred to in the preceding paragraph are arrested, and in every in- 
stance when criminal proceedings are instituted against them, the Government of the State 
in the territory of which criminal proceedings are instituted shall immediately inform the 
diplomatic representative of the country of which the accused is a national. 


Article 8 


(1) Consular officers shall be bound, if so requested by the judicial authorities, to appear in 
Court as witnesses. In the case of a Consular officer in the regular Consular Service, the 
judicial authority shall ask him in writing whether he wishes to have his evidence taken at 
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the Consulate or whether he consents to proceed in person to the seat of the judicial author- 
ity. The officer must reply in writing and without delay. If the examination is to take 
place at the Consulate, it must be so arranged as to make it possible to take such evidence 
within the time-limit, if any, fixed by the judicial authority. 

(2) The examination will take place in accordance with the provisions of the lex fori, and 
the records shall also be drawn up in conformity with these provisions. 

(3) In Court, Consular officers may also refuse to give evidence on a given point on 
grounds of professional secrecy. 

(4) Should the Court not recognise the validity of the reason for refusing to reply as a wit- 
ness on the grounds of professional secrecy, it shall inform its Government, and the latter 
shall communicate with the diplomatic representative of the State of which the Consular 
officer is a national, with a view to settling the dispute through the diplomatic channel. 
The Court shall not apply any coercive measures. 

(5) The provisions of the preceding article shall also apply in the case of procedure before 
administrative authorities. 


Article 9 


(1) The Consular archives shall at all times be inviolable: under no pretext whatever shall 
the local authorities have the right to examine or seize any books, documents, or other ob- 
jects forming part thereof. 

(2) Official books, documents or objects must always be kept separate from private cor- 
respondence, books and documents relating to the trade or industry in which Consular of- 
ficers not in the regular Consular Service may be engaged. 

(3) Official books, documents and objects may not be handed over under any circum- 
stances. 

(4) Official correspondence shall be inviolable and shall not be submitted to censorship. 
The same shall apply to telegrams, wireless telegrams, phonograms, and telephonic com- 
munications. 

(5) Heads of Consular offices in the regular Consular Service, if they are nationals of the 
State which has appointed them, shall be authorised to receive and despatch cipher messages 
in their relations with all the Government authorities of their State, including the diplomatic 
missions and Consulates of that State. 

Article 10 

Consular officers in the regular Consular Service and honorary officers may employ, as 
members of their household staff, persons who are not nationals of the State in which the 
officials reside. Such persons shall not be subjected to any restrictions by the local authori- 
ties. 

Article 11 

(1) Consular officers shall have the right to protect the nationals of the State which has 
appointed them, defend all their rights and interests, within the limits of international law 
and custom and of their own competence, and help to develop economic relations between 
the two States. They shall be responsible for the protection of widows, minors and persons 
incapable of managing their own affairs who are nationals of the State which has appointed 
them. 

(2) They shall also be responsible for the protection of nationals of the State which has 
appointed them when these nationals are passing through the territory where the Consul 
resides as emigrants or re-immigrants, and for their safety during their passage, particularly 
in districts in which there are ports. 

(3) For this purpose they shall be entitled to apply to the authorities of their Consular 
districts to protest against any infraction of rights established under treaties in force between 
the two High Contracting Parties, and against any abuses of which the nationals of the State 
which has appointed them may have to complain. 
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(4) The authorities in question shall be bound to reply to the request made to them by 
Consular officers. If the request is made in writing, the reply must also be sent in writing, 
and if the representations made by the Consular officers remain without effect, resort may 
be had to the diplomatic channel. 

(5) Communications in writing to the authorities of the district shall be drawn up in the 
official language of the State in which the Consular officer resides. 


Article 12 


The Consular officers of each of the High Contracting Parties, if so authorised by the laws 
of the State which has appointed them, shall have the following rights: 

(a) To receive in their chancellery, at the domicile of the parties and on board vessels 
and boats flying the flag of the State which has appointed them, all depositions 
which nationals of their State may have to make; 

(b) To draw up, certify or receive for safe custody the testamentary dispositions of 
nationals of the State which has appointed them and any other act of private law 
concerning such nationals; 

(c) To draw up, certify and receive for safe custody contracts and agreements written 
and concluded between the nationals of the State which the Consular officers 
represent or between such nationals and nationals of the State in which the Consu- 
lar officers reside, as well as acts to which nationals of the latter State are sole 
parties in so far as they refer to immovable property situate in the territory of the 
State which has appointed the Consul officers, or in so far as these acts are in- 
tended to have legal effect in such territory. The declarations and affidavits 
contained in the above-mentioned acts, and the carrying out of the provisions 
thereof, provided such acts have been drawn up in the form prescribed by the 
laws of the State which has appointed the Consular officer and conform to the 
regulations in force in the State in which the act is to become operative, shall, 
after being duly certified by the Consular officer and sealed with the seal of the 
Consular office, possess the same force and authority as if they had been done 
before other competent public officials or a notary of the other High Contracting 
Party. Should any doubt arise concerning the authenticity or the correctness of 
copies of documents registered in the chancellery of one of the Consular offices, 
the Consular authority may not refuse to show the original to the person con- 
cerned for purposes of comparison if that person so requests, and that person shall 
be entitled to be present when such comparison is made; 

(d) To translate and certify acts and documents of every kind issued by the authorities 
or officials of the State which has appointed the Consular officers, or issued by 
the State in which they reside; these translations shall have the same force and 
authority in both States as if they had been made by the public officials or sworn 
interpreters of these two States. 


Article 13 

(1) In case of the decease of a national of one of the High Contracting Parties in the terri- 
tory of the other, the local authorities shall at once notify the Consular representative in the 
district of which the decease occurred. Similarly, if the Consular representative be the first 
to be informed of the decease, he shall inform the local authorities. 

(2) The local authorities shall transmit the death certificate to the Consular representa- 
tive with the notification referred to in the preceding paragraph and, if necessary, a copy of 
the records relevant thereto as certified by the Court. 

(3) The records shall be drawn up in conformity with the local regulations in force in the 
State in which the Consular official exercises his duties. At the request of the competent 
Consular representative the records may also be drawn up in a special form, provided such 
form is not contrary to local laws and regulations. 
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Article 14 


(1) In case of the decease of a national of one of the High Contracting Parties possessing 
property in the territory of the other, the competent local authorities shall hand over the 
personal estate of the deceased situated in their territory to the Consular representative of 
the State of which the deceased was a national in order that the Consular representative may 
take the necessary steps regarding the opening of the succession and the settlement of any 
dispute which may arise in connection with the succession. 

(2) The Consular officers of the High Contracting Party of which the deceased was a na- 
tional shall co-operate with the local authorities and, if necessary, with the Courts according 
to their powers and to the extent laid down in the present Convention in any action taken to 
avoid any dilapidation or damage which may threaten the estate in question, or to protect 
the rights of heirs, legatees, creditors and other persons concerned, if they are nationals of 
the State in which the estate is situated, and to ensure the payment of the public taxes con- 
nected with the succession. 

Article 15 


(1) The Consular representative shall be empowered: 

(a) To safeguard the interests of nationals of the State which he represents if no other 
agent has been appointed by them; 

(b) To assist in person or by delegation at the affixing of seals on movable property 
forming part of the estate; in such instances the Consular representative may 
also affix his own seals to such property; he may likewise affix his seals to the 
property, after informing the local authorities, if the latter have not already done 
so; the seals may only be removed in the presence of the Consular representative 
or his delegate; if, however, the local authorities have notified the Consular repre- 
sentative 48 hours before the expiration of the time-limit inviting the latter 
to be present at the removal of the seals and the invitation has not been complied 
with, the local authorities shall be entitled to remove not only the seals affixed by 
themselves but also those affixed by the Consular representative; 

(c) To be represented at and assist in the drawing up of the inventory of property form- 
ing part of the estate and sign the official record of the proceedings; 

(d) To propose the sale of movable property forming part of the estate which is liable 
to deterioration or which it may be difficult to preserve, such as crops, and of 
effects which might at the time be sold under exceptionally favourable conditions, 
and to be present at the sale; 

(e) To assist in placing in safe custody securities, jewels and effects forming part of the 
estate of the deceased, as well as recovered debts and revenues which may be 
collected by appointing if necessary a reliable person of good standing to ad- 
minister the estate. To assist also in the payment of debts by common agree- 
ment with the persons who have an interest in the estate and its creditors. 

(2) All the measures referred to in paragraphs (b), (c), (d) and (e) of this Article shall be 
taken by the competent local authorities in conformity with the laws of the State in which 
the Consular representative exercises his functions. If the Consular representative of the 
State of which the deceased was a national happens to be in the place in which the personal 
estate of the deceased is situate, these measures may only be taken after the Consular 
representative has been duly notified. 

(3) If the Consular representative referred to in the preceding paragraph does not happen 
to be in the place in which the personal estate of the deceased is situate, he must without 
delay be informed by the competent local authorities of the steps which they have taken with 
regard to such estate. 

(4) At the request of the Consular representative, the above-mentioned measures may 
also be taken in accordance with some special form of procedure, may be altered or annulled 
in so far as such procedure is not contrary to the laws and regulations in force in the locality 
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and is not prejudicial to the interests of the nationals of the State in which the personal estate 
of the deceased is situate. 

(5) When movable property forming part of the estate of the deceased is to be handed 
over, the arrangements made by the Consular representative shall be adhered to as far as 
the laws in force in the locality permit. 


Article 16 


(1) If nationals of the State in which the decease occurred or of a third Power lay claim to 
an estate administered by a Consular official and difficulties arise, particularly in connection 
with claims involving litigation, Consuls-General, Consuls, Vice-Consuls and Consular agents 
shall not be entitled to settle or determine these difficulties, which must be submitted to the 
local judicial authority. 

(2) The aforementioned Consular officials shall then act as representatives of the de- 
ceased’s estate, that is to say, while continuing to administer it and maintaining the right of 
liquidation and the right to effect sales as hereinbefore described, they shall protect the 
interests of the heirs and shall be entitled to appoint attorneys to defend their rights before 
the judicial authorities. It is understood that they shall submit to the latter all papers and 
documents required for the proper appreciation of the questions submitted to them. 

(3) If a judicial authority has delivered judgment and judgment has become executory, 
Consuls-General, Consuls, Vice-Consuls and Consular agents shall be bound to execute such 
judgment, unless they obtain special permission from the judicial authorities, and they may 
then continue de jure to liquidate the estate in cases in which such liquidation has been sus- 
pended by order of the judicial authority until the end of litigation. 


Article 17 


(1) Whenever the local authorities of one of the High Contracting Parties, in the execution 
of their recognised duties, note that a national of the other High Contracting Party is con- 
cerned in an action regarding succession brought before the Courts in their territory, in his 
capacity as heir, legatee, heir entitled to a legal share or donee causa mortis or for any other 
reason, they must immediately inform the competent Consular representative of the other 
High Contracting Power. 

(2) If the person referred to in the preceding paragraph is not present or unable for some 
reason to defend his case in person, the competent head of the Consular office or another 
Consular officer delegated by him shall be authorised to represent such person before the 
local authorities so long as he has not appointed an attorney. 


Article 18 


(1) Consuls-General, Consuls, Vice-Consuls and Consular agents shall be entitled to in- 
stitute, if necessary, and in accordance with the laws of their State, the trusteeship or 
guardianship of nationals of the State which the Consular officials represent. 

(2) The local authorities must without delay notify the nearest Consular office of the other 
High Contracting Party of all cases in which it would be desirable to appoint a trustee or 
guardian in the interest of a national of the State which this Consular office represents. 

(3) It shall be the duty of the Consular office to protect persons subject to trusteeship or 
guardianship, as well as the property and interests of such persons, until the Courts or 
competent authorities of the State of which such persons are nationals have taken other 
measures. In particular, the question of appointing provisional trustees or guardians and 
of relieving them of their duties can only be decided by the local authorities subject to the 
consent of the Consular office. In addition, all important measures concerning the above- 
mentioned persons or their property or interests must be agreed to by the competent head 
of the Consular office or his delegate. 
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Article 19 
Consular officers shall be entitled to receive the allowances, pensions, or compensation due 
to persons entitled to receive them according to the laws of the State which these Consular 
officers represent, in particular in application of social welfare laws. 


Article 20 


(1) Consular officers of the High Contracting Parties shall be entitled to afford every 
assistance to vessels and boats flying the flag of the State which they represent and visiting 
the ports of their Consular district, no distinction being made between maritime and river 
navigation. 

(2) Consuls-General, Consuls, Vice-Consuls and Consular agents shall be entitled either 
to proceed in person or to send delegates aboard the above vessels and boats, as soon as the 
latter have been admitted to free pratique, to interrogate the captain, the crew or any per- 
sons on board, examine the ship’s papers, and receive statements concerning the voyage of 
the vessels and boats, their destination and incidents which occurred during the voyage, 
draw up the manifests and facilitate the departure of these vessels and boats, assist the crews 
in the local Courts and administrative offices, and act as interpreters and intermediaries for 
them in any business which they may have to transact or in the requests which they may 
have to make. 

(3) Except as regards the Customs service and the admission to free pratique by the health 
authorities of the port, it is agreed that officials of the public administration may not, in 
ports in which a Consular officer of one of the two High Contracting Parties resides, conduct 
inspections or searches on board either vessels or boats or yachts, unless they are accom- 
panied by a Consular officer of the State whose flag these vessels or boats are flying. In 
such case, they must give the Consular representative sufficient notice for him to be able to 
be present at the above-mentioned proceedings. They must also notify him in due time of 
depositions which captains and crews may have to make before the Court or local administra- 
tive officials, in order that he may be present to avoid all error or misinterpretation which 
might impair the administration of justice. 

(4) The local judicial authorities may, without delay, intervene and make arrests on board 
merchant vessels or yachts or boats flying the flag of the other High Contracting Party, 
provided the Consular officer of the State of which these vessels or boats fly the flag is 
notified of the fact. 

(5) The invitations sent to the Consular officers in the above-mentioned cases shall 
indicate the exact place and time of the proceedings, and if the Consular officers neglect to 
attend personally or send representatives to the spot, proceedings shall be taken in their 
absence. The competent local authorities shall, however, be bound subsequently and 
without delay to inform the Consular officers of all visits or other official acts referred to in 
the preceding paragraph which have been accomplished in their absence. They shall do 
this also when the Consular officer does not reside in the port. 


Article 21 


(1) In every matter connected with the policing of ports, the loading and unloading of 
vessels and boats, and the safety of goods, property and chattels, the laws, ordinances and 
regulations of the State in whose waters the vessel or boat happens to be shall be observed. 

(2) Consuls-General, Consuls, Vice-Consuls and Consular agents shall be responsible for 
internal order on board merchant vessels and boats flying the flag of the State which these 
Consular officers represent. 

(3) Disputes of every kind between the captain, officers and sailors, and particularly dis- 
putes concerning pay and the fulfilment of contracts concluded between the above, shall be 
settled by the above-mentioned Consular officers if they are qualified to deal with such mat- 
ters under the laws of the State which they represent. Otherwise, the said officers shall 
always have the option of settling such disputes by conciliation. 
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(4) Failing a decision or compromise in accordance with the above paragraph, disputes 
shall be referred to the competent authorities of the State whose flag the vessel or boat is 
flying, subject to the provisions of Article 26. 

(5) The local authorities may only intervene when disorders arising on board vessels and 
boats are such as to disturb public peace and order on land or in the port, or when their own 
nationals or persons who are not members of the crew are concerned in the case. 

(6) In all other cases the above-mentioned authorities shall merely afford all assistance to 
the Consular representatives if the latter request them to do so. 


Article 22 


If persons entered on the roll of the crew, or some other equivalent document, have 
deserted their posts, Consular officers may apply in writing to the competent local authori- 
ties and prove, by submitting the roll of the crew, or equivalent documents, or by producing 
a certified copy of these documents, that the persons in question are really members of the 
crew. At the request of the Consular officers, supported by such documentary evidence, the 
local authorities shall afford the officers all help and assistance in seeking out these persons 
and ordering them to resume their work, minutes being kept of the case. 


Article 23 


In the absence of any stipulation to the contrary between shipowners, freighters and 
underwriters, the question of damage to vessels or boats of the two States, whether these 
vessels or boats enter into the respective ports voluntarily or owing to unavoidable circum- 
stances, shall be settled by the Consuls-General, Consuls, Vice-Consuls, Consular agents of 
the State whose flag the vessel or boat is flying, unless nationals of the other Party or of a 
third Power are concerned in the question. In such case, failing amicable arrangement 
between all the parties concerned, the question of damage must be settled by the competent 
authorities. 

Article 24 

(1) Should one of the vessels or boats flying the flag of one of the High Contracting Parties 
be shipwrecked or run aground on the coast or within the territory of the other High Con- 
tracting Party, the local authorities shall communicate the fact to the Consul-General, 
Consul, Vice-Consul or Consular agent of the district, or the Consul-General, Consul, Vice- 
Consul or Consular agent nearest to the scene of the accident. 

(2) All operations connected with the salvage of Czechoslovak vessels and boats which 
may be shipwrecked or run aground on the coasts or within the territory of the Kingdom of 
Italy shall be directed by the Consuls-General, Consuls, Vice-Consuls or Consular agents of 
the Czechoslovak Republic; similarly, all operations connected with the salvage of Italian 
vessels or boats which may be shipwrecked or run aground on the coasts or within the terri- 
tory of the Czechoslovak Republic shall be directed by the Consuls-General, Consuls, Vice- 
Consuls or Consular agents of the Kingdom of Italy. 

(3) In either State the local authorities shall only intervene to assist Consular representa- 
tives, maintain order, guarantee the interests of salvagers who are not members of the crew, 
ensure the execution of the provisions to be observed for the entry and exist of goods salvaged 
and to safeguard the general interests of navigation. 

(4) In the absence, and until the arrival, of the Consular representative or the person 
delegated by him for this purpose, the local authorities shall take all necessary steps to 
protect individuals and articles salved from the shipwreck. 

(5) No duties of any kind shall be leviable in connection with the action of the local au- 
thorities in these various cases, except such as are occasioned by salvage operations and the 
preservation of articles salved and duties to which national vessels and boats would be 
subject in similar circumstances. 

(6) In case of doubt concerning the nationality of the vessels and boats which may have 
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been shipwrecked or run aground, the measures referred to in this article shall be taken by 
the competent authority. 

(7) The High Contracting Parties agree, moreover, that goods and articles salved shall 
not be required to pay any Customs duty unless they are intended for internal consumption. 


Article 25 
Consular officers shall, in conformity with the regulations of the State which they rep- 
resent, issue and visa passports and other official documents. 


Article 26 
The provisions of the present Convention shall not in any way affect the provisions of the 
Navigation Acts regulating international rivers, nor the provisions arising out of the applica- 
tion of these Acts, nor the provisions regulating navigation on other inland navigable water- 
ways. 
Article 27 
Consular officers are authorised to transact all official business connected with military 
service, the keeping of military registers and the health inspection of conscripts who are 
nationals of the State which they represent. 


5. Articles in the Treaty of Friendship, Commerce and Consular Rights Between the 
United States of America and Germany December 8, 19231 


ArticLe XVII. Each of the High Contracting Parties agrees to receive from the other, 
consular officers in those of its ports, places and cities, where it may be convenient and which 
are open to consular representatives of any foreign country. 

Consular officers of each of the High Contracting Parties shall, after entering upon their 
duties, enjoy reciprocally in the territories of the other all the rights, privileges, exemptions 
and immunities which are enjoyed by officers of the same grade of the most favored nation. 
As official agents, such officers shall be entitled to the high consideration of all officials, na- 
tional or local, with whom they have official intercourse in the state which receives them. 

The Government of each of the High Contracting Parties shall furnish free of charge the 
necessary exequatur of such consular officers of the other as present a regular commission 
signed by the chief executive of the appointing state and under its great seal; and it shall 
issue to a subordinate or substitute consular officer duly appointed by an accepted superior 
consular officer with the approbation of his Government, or by any other competent officer of 
that Government, such documents as according to the laws of the respective countries shall 
be requisite for the exercise by the appointee of the consular function. On the exhibition of 
an exequatur, or other document issued in lieu thereof to such subordinate, such consular 
officer shall be permitted to enter upon his duties and to enjoy the rights, privileges and im- 
munities granted by this Treaty. 

ArticLte XVIII. Consular officers, nationals of the state by which they are appointed, 
shall be exempt from arrest except when charged with the commission of offenses locally 
designated as crimes other than misdemeanors and subjecting the individual guilty thereof to 
punishment. Such officers shall be exempt from military billetings, and from service of any 
military or naval, administrative or police character whatsoever. 

In criminal cases the attendance at the trial by a consular officer as a witness may be de- 
manded by the prosecution or defense. The demand shall be made with all possible regard 
for the consular dignity and the duties of the office; and there shall be compliance on the 
part of the consular officer. 

Consular officers shall be subject to the jurisdiction of the courts in the state which re- 
ceives them in civil cases, subject to the proviso, however, that when the officer is a national 
of the state which appoints him and is engaged in no private occupation for gain, his testi- 
mony shall be taken orally or in writing at his residence or office and with due regard for his 


1 Text from U.S. Treaty Series, No. 725. 
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convenience. The officer should, however, voluntarily give his testimony at the trial when- 
ever it is possible to do so without serious interference with his official duties. 

Articte XIX. Consular officers, including employees in a consulate, nationals of the 
State by which they are appointed other than those engaged in private occupations for gain 
within the State where they exercise their functions shall be exempt from all taxes, National, 
State, Provincial, and Municipal, levied upon their persons or upon their property, except 
taxes levied on account of the possession or ownership of immovable property situated in, 
or income derived from sources within the territories of the State within which they exercise 
their functions. All consular officers and employees, nationals of the State appointing 
them, shall be exempt from the payment of taxes on the salary, fees or wages received by 
them in compensation for their consular services. 

Lands and buildings situated in the territories of either High Contracting Party, of which 
the other High Contracting Party is the legal or equitable owner and which are used ex- 
clusively for governmental purposes by that owner, shall be exempt from taxation of every 
kind, National, State, Provincial and Municipal, other than assessments levied for services 
or local public improvements by which the premises are benefited. 

ARTICLE XX. Consular officers may place over the outer door of their respective offices 
the arms of their State with an appropriate inscription designating the official office. Such 
officers may also hoist the flag of their country on their offices including those situated in the 
capitals of the two countries. They may likewise hoist such flag over any boat or vessel 
employed in the exercise of the consular function. 

The consular offices and archives shall at all times be inviolable. They shall under no 
circumstances be subject to invasion by any authorities of any character within the country 
where such offices are located. Nor shall the authorities under any pretext make any 
examination or seizure of papers or other property deposited within a consular office. Con- 
sular offices shall not be used as places of asylum. No consular officer shall be required to 
produce official archives in court or testify as to their contents. 

Upon the death, incapacity, or absence of a consular officer having no subordinate consular 
officer at his post, secretaries or chancellors, whose official character may have previously 
been made known to the government of the State where the consular function was exercised, 
may temporarily exercise the consular function of the deceased or incapacitated or absent 
consular officer; and while so acting shall enjoy all the rights, prerogatives and immunities 
granted to the incumbent. 

ARTICLE XXI. Consular officers, nationals of the State by which they are appointed, 
may, within their respective consular districts, address the authorities, National, State, 
Provincial or Municipal, for the purpose of protecting their countrymen in the enjoyment of 
their rights accruing by treaty or otherwise. Complaint may be made for the infraction of 
those rights. Failure upon the part of the proper authorities to grant redress or to accord 
protection may justify interposition through the diplomatic channel, and in the absence 
of a diplomatic representative, a consul general or the consular officer stationed at the 
capital may apply directly to the government of the country. 

ARTICLE XXII. Consular officers may, in pursuance of the laws of their own country, 
take, at any appropriate place within their respective districts, the depositions of any occu- 
pants of vessels of their own country, or of any national of, or of any person having perma- 
nent residence within the territories of, their own country. Such officers may draw up, 
attest, certify and authenticate unilateral acts, deeds, and testamentary dispositions of their 
countrymen, and also contracts to which a countryman is a party. They may draw up, 
attest, certify and authenticate written instruments of any kind purporting to express or 
embody the conveyance or encumbrance of property of any kind within the territory of the 
State by which such officers are appointed, and unilateral acts, deeds, testamentary disposi- 
tions and contracts relating to property situated, or business to be transacted, within the 
territories of the State by which they are appointed, embracing unilateral acts, deeds, testa- 
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mentary dispositions or agreements executed solely by nationals of the State within which 
such officers exercise their functions. 

Instruments and documents thus executed and copies and translations thereof, when duly 
authenticated under his official seal by the consular officer, shall be received as evidence in 
the territories of the contracting parties as original documents or authenticated copies, as 
the case may be, and shall have the same force and effect as if drawn by and executed before 
a notary or other public officer duly authorised in the country by which the consular officer 
was appointed; provided, always that such documents shall have been drawn and executed 
in conformity to the laws and regulations of the country where they are designed to take 
effect. 

ArticLe XXIII. A consular officer shall have exclusive jurisdiction over controversies 
arising out of the internal order of private vessels of his country, and shall alone exercise 
jurisdiction in cases, wherever arising, between officers and crews, pertaining to the enforce- 
ment of discipline on board, provided the vessel and the persons charged with wrongdoing 
shall have entered a port within his consular district. Such an officer shall also have juris- 
diction over issues concerning the adjustment of wages and the execution of contracts relat- 
ing thereto provided the local laws so permit. 

When an act committed on board of a private vessel under the flag of the State by which 
the consular officer has been appointed and within the territorial waters of the State to which 
he has been appointed constitutes a crime according to the laws of that State, subjecting the 
person guilty thereof to punishment as a criminal, the consular officer shall not exercise 
jurisdiction except in so far as he is permitted to do so by the local law. 

A consular officer may freely invoke the assistance of the local police authorities in any 
matter pertaining to the maintenance of internal order on board of a vessel under the flag of 
his country within the territorial waters of the State to which he is appointed, and upon such 
a request the requisite assistance shall be given. 

A consular officer may appear with the officers and crews of vessels under the flag of his 
country before the judicial authorities of the State to which he is appointed to render 
assistance as an interpreter or agent. 

ARTICLE XXIV. Incase of the death of a national of either High Contracting Party in the 
territory of the other without having in the territory of his decease any known heirs or testa- 
mentary executors by him appointed, the competent local authorities shall at once inform 
the nearest consular officer of the State of which the deceased was a national of the fact of his 
death, in order that necessary information may be forwarded to the parties interested. 

In case of the death of a national of either of the High Contracting Parties without will or 
testament, in the territory of the other High Contracting Party, the consular officer of the 
State of which the deceased was a national and within whose district the deceased made his 
home at the time of death, shall, so far as the laws of the country permit and pending the 
appointment of an administrator and until letters of administration have been granted, be 
deemed qualified to take charge of the property left by the decedent for the preservation and 
protection of the same. Such consular officer shall have the right to be appointed as ad- 
ministrator within the discretion of a tribunal or other agency controlling the administration 
of estates provided the laws of the place where the estate is administered so permit. 

Whenever a consular officer accepts the office of administrator of the estate of a deceased 
countryman, he subjects himself as such to the jurisdiction of the tribunal or other agency 
making the appointment for all necessary purposes to the same extent as a national of the 
country where he was appointed. 

ArTicLE XXV. A consular officer of either High Contracting Party may in behalf of his 
non-resident countrymen receipt for their distributive shares derived from estates in process 
of probate or accruing under the provisions of so-called Workmen’s Compensation Laws or 
other like statutes provided he remit any funds so received through the appropriate agencies 
of his Government to the proper distributees, and provided further that he furnish to the 
authority or agency making distribution through him reasonable evidence of such remission. 
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ARTICLE XXVI. A consular officer of either High Contracting Party shall have the right 
to inspect within the ports of the other High Contracting Party within his consular district, 
the private vessels of any flag destined or about to clear for ports of the country appointing 
him in order to observe the sanitary conditions and measures taken on board such vessels, 
and to be enabled thereby to execute intelligently bills of health and other documents 
required by the laws of his country, and to inform his Government concerning the extent to 
which its sanitary regulations have been observed at ports of departure by vessels destined to 
its ports, with a view to facilitating entry of such vessels therein. 

ARTICLE XXVII. Each of the High Contracting Parties agrees to permit the entry free of 
all duty and without examination of any kind, of all furniture, equipment and supplies in- 
tended for official use in the consular offices of the other, and to extend to such consular of- 
ficers of the other and their families and suites as are its nationals, the privilege of entry free 
of duty of their baggage and all other personal property, whether accompanying the officer 
to his post or imported at any time during his encumbency thereof; provided, nevertheless, 
that no article, the importation of which is prohibited by the law of either of the High Con- 
tracting Parties, may be brought into its territories. 

It is understood, however, that this privilege shall not be extended to consular officers who 
are engaged in any private occupation for gain in the countries to which they are accredited, 
save with respect to governmental supplies. 

ArtIcLE XXVIII. All proceedings relative to the salvage of vessels of either High Con- 
tracting Party wrecked upon the coasts of the other shall be directed by the consular officer 
of the country to which the vessel belongs and within whose district the wreck may have 
occurred. Pending the arrival of such officer, who shall be immediately informed of the 
occurrence, the local authorities shall take all necessary measures for the protection of per- 
sons and the preservation of wrecked property. The local authorities shall not otherwise 
interfere than for the maintenance of order, the protection of the interests of the salvors, if 
these do not belong to the crews that have been wrecked, and to carry into effect the arrange- 
ments made for the entry and exportation of the merchandise saved. It is understood that 
such merchandise is not to be subjected to any customhouse charges, unless it be intended 
for consumption in the country where the wreck may have taken place. 

The intervention of the local authorities in these different cases shall occasion no expense of 
any kind, except such as may be caused by the operations of salvage and the preservation of 
the goods saved, together with such as would be incurred under similar circumstances by 
vessels of the nation. 

ARTICLE XXIX. Subject to any limitation or exception hereinabove set forth, or hereafter 
to be agreed upon, the territories of the High Contracting Parties to which the provisions of 
this Treaty extend shall be understood to comprise all areas of land, water, and air over which 
the Parties respectively claim and exercise dominion as sovereign thereof, except the Panama 
Canal Zone; for purposes connected with customs administration the territory of Germany 
shall be deemed to be co-terminous with the area included within the German customs lines. 

ARTICLE XXX. Nothing in the present Treaty shall be construed to limit or restrict in 
any way the rights, privileges and advantages accorded to the United States or its nationals 
or to Germany or its nationals, by the Treaty between the United States and Germany 
restoring friendly relations, concluded on August 25, 1921. 


6. Consular Convention between the Union of Socialist Soviet Republics and Poland, 
July 18, 1924.1 
Article 1 


Each of the High Contracting Parties shall be entitled to station consuls in the ports and 
towns of the other Party. The places of residence of the consuls and the districts to which 
their powers shall extend shall be decided in each case by agreement between the two Parties. 


1 Translation taken from 49 League of Nations Treaty Series, p. 201, No. 1183. 
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Consuls, consular secretaries and consular attachés must be nationals of the State which 
has appointed them. They shall not be entitled to engage in commerce or any other lucra- 
tive occupation in the country of their official residence. 


Article 2 


Consuls cannot assume their official functions till they have obtained the assent of the 
Government of the State in which they are to reside. As soon as such assent has been 
granted, they shall enjoy all the rights and privileges conferred by the present Convention. 

The diplomatic representative of the State which has appointed the consul shall communi- 
cate the necessary full powers to the Government of the State to which he is accredited in the 
form of letters of appointment, which must be drawn up separately in each case and must 
state the surname, Christian names, consular rank, nationality, consular district and place 
of residence of the consul. 

The Government of the country of residence shall accord recognition to the consul by 
granting him an “exequatur’’ as soon as possible after it has received communication of the 
letters of appointment. 

If one of the Contracting Parties finds it impossible to grant an “exequatur,” it may refuse 
to do so without being bound to communicate the reasons for its refusal to the other Con- 
tracting Party. 

No change may be made in regard to the consular district specified in the “exequatur,”’ 
except by agreement between the Contracting Parties. 


Article 3 
The number of persons attached to a consulate, including the household staff (chauffeurs, 
hall-porters, etc.) shall be fixed in each case by agreement between the two Parties. 
The names of the persons attached to a consulate shall be communicated in advance to the 
Government of the consul’s country of residence. 


Article 4 

The consuls, consular secretaries and consular attachés of one Contracting Party shall not 
be subject to arrest in the territory of the other Party, whether as an administrative measure 
or with a view to preventive detention or in execution of a sentence delivered by a court, 
except in the following cases: 


(1) In execution of a sentence delivered by a court: in the territory of the Union of 
Soviet Socialist Republics for acts punishable under Articles 85 (parts 1 and 2), 142, 143, 
149, 161, 166, 167, 169, 170, 183, 184 and 213 of the Penal Code of the Federal Socialist 
Republic of the Russian Soviets, which was put in force by a Decree of the Central Execu- 
tive Pan-Russian Committee and promulgated on July 1, 1922, in the Official Bulletin of 
Laws and Decrees; or in the territory of the Polish Republic for acts punishable under 
Articles 427, 429, 430, 431 (paragraph 2), 434, 435, 453, 454, 455, 467, 500 (paragraph 1), 
513, 522, 526, 589, 108 (part 1 and paragraph 6 of part 3) and 119 of the Penal Code of 
1903; or under Articles 106, 107, 108, 109, 111, 112, 114, 115, 116, 118, 119, 120, 121, 199 
(paragraph “d’’), 134, 135, 136, 156, 98, 125, 126, 127, 128, 98, 190, 191, 192, 193, 194, 195, 
141 and 67 of the Penal Code of 1852; and under Articles 146, 147, 149, 275, 211, 212, 214, 
215, 224, 226, 225, 239, 182, 176, 177, 178, 249, 250, 251, 90 (paragraphs 4 and 5) and 92 
(paragraph 1) of the Penal Code of 1871. 

(2) In case of a criminal prosecution for acts punishable under the Articles enumerated 
in the preceding paragraph, when the accused has been detected in the act. 


In case a consul, consular secretary or consular attaché should be found guilty by a court 
: of an act punishable under an article of the Penal Code which is not included in the list in 
4 paragraph 1, the Government of the appointing State shall be bound, at the request of the 
Government of the country of residence, to recall the guilty official forthwith. 
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If a consul or any member of the consular staff, is arrested, indicted or sentenced by a 
Court the Government of the country of residence shall immediately inform the diplomatic 
representative of the appointing State. 

Article 5 

Consuls, and consular officials who are nationals of the appointing State, shall not be 
amenable to the courts of the country of residence in respect of acts accomplished in per- 
formance of their official duties. 

Article 6 


Consuls, consular secretaries and consular attachés shall be liable to be called as witnesses 
before the courts of the country of residence if the local judicial authorities consider their 
evidence necessary. The judicial authorities must, however, in such case, make official 
application to the consulate for their attendance. 

If a consul is prevented from attending at the court by the exigencies of the service, or by 
illness, the judicial authorities shall proceed to his office or residence in order to examine him 
orally in the manner prescribed by the laws of the country; or the judicial authorities may 
demand a written deposition, signed by him and sealed with his official seal, in so far as such 
depositions are admissible under the laws of the country. 

If a consul, consular secretary or consular attaché should fail to attend at the Court, or 
should decline to give evidence, the difficulties arising in this connection can only be settled 
through the diplomatic channel. 

Consular officials who are nationals of the State which appointed the Consul cannot be 
examined, without the consent of their Government, on matters connected with their official 
duties. 

Article 7 

Consuls and consular officials who are nationals of the State which appointed them, to- 
gether with their wives and their children, being miners, shall be exempt from all direct 
personal taxes which are imposed by any authority whatever in the State of residence. 

The persons mentioned above shall also enjoy immunity from personal contributions, or 
from contributions in kind, which are imposed by the State or by local authorities. 

Nevertheless, the above-mentioned exemptions shall not extend to imposts or taxes on any 
immovable property which these persons possess or manage, or to capital which they may 
possess. Similarly, consular officials who are not precluded by the terms of the present 
Convention from engaging in commerce or other lucrative vocations shall not be exempted 
from imposts and taxes to which they may be subject in their capacity as owners of commer- 
cial or industrial enterprises or as recipients of the profits from any business. 


Article 8 
In case of the absence, sickness or death of a consul, or of his being prevented by any other 
circumstance from carrying out his duties, his deputy, who must be one of the consulate 
staff and whose name must have been duly communicated to the Commissariat of the People 
(or to the Ministry) for Foreign Affairs of the consul’s country of residence, shall be author- 
ised, of full right, to fulfil the duties of the consular office ad interim and shall enjoy, while in 
the performance of his duties, all the rights, immunities and privileges which are conferred 
by the present Convention upon the regular consuls. 
If a consul is unable to perform the functions of his office, he must inform the competent 
authorities of his consular district. 
Article 9 
Consuls shall be entitled to affix the arms of the country which has appointed them, with 
the inscription “Consulate of . . . ”, above the main door of the Consulate. They may 
also display the flag of their country on the building in question, and on any vehicles, such 
a8 carriages, motor-cars, etc., which they use in the performance of their duties. 
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Article 10 

The official premises, archives and official correspondence of consuls shall be inviolable. 
The archives and official correspondence must, however, be kept completely apart from the 
personal effects and private property or correspondence of the consul; they may be kept in 
the same apartments, but must be in a separate room. 

The consul may permit the authorities of the country of residence to enter the consular 
offices. These authorities shall not, however, be entitled, on any pretext whatever, to in- 
spect or seize official papers or any objects which are in the Consular Offices and belong to 
those Offices, or to place them under seal. 

The Consular Offices and record offices may never be used for the purpose of asylum. 


Article 11 

Consuls shall be entitled to defend the rights and interests of nationals of the country 
which has appointed them. 

For this purpose consuls shall be authorised in the performance of their duties, provided 
that they comply with the regulations in force in the territories of the Contracting Party in 
question, to approach the competent authorities with a view to obtaining information of any 
description, or to protesting against any infringement of the rights and interests of the 
nationals of the country which they represent, or against any abuses of which the said 
nationals may desire to complain. 

Consuls may not communicate direct with the Ministry (People’s Commissariat) of 
Foreign Affairs of their country of residence or with local authorities whose offices are situ- 
ated outside their consular district. 


Article 12 


Consuls shall be entitled to keep official registers, to furnish nationals of their own coun- 
tries with passports or other personal papers, and certificates relating to official acts carried 


out by the consulate and to receive for safe custody property of any description belonging to 
nationals of the appointing State, and also to visa passports, certificates specifying the origin 
of merchandise and similar documents. 


Article 13 
Subject to the provisions of Article 11 of the present Convention, consuls may apply to the 
authorities of the country of residence for the documents enumerated below to be delivered 
to them, after having been first authenticated in accordance with the regulations. The 
authorities in question shall be bound to comply, so far as possible, with requests of this 
nature submitted by consuls: 


(1) Extracts and copies of certificates of births, marriages and deaths, certificates 
relating to the legitimisation of illegitimate children, and certificates of every description 
regarding personal status, provided that such certificates affect the interests of nationals 
of the appointing State; 

(2) Scholastic certificates and university diplomas, service certificates in respect of 
service up to 1917, and other personal documents of the same character, as also copies of, 
or extracts from, the aforesaid documents, if they concern nationals of the appointing 
country; 

(3) Extracts from and copies of judicial orders, administrative documents, and other 
documents, filed with the authorities of the consul’s country of residence and concerning 
nationals of the appointing country, in so far as such documents, extracts or copies would 
be obtainable by nationals of the consul’s country of residence. 


Any charges levied by the authorities who issue such documents shall be on the same 
scale as the charges exacted from the nationals of the consul’s country of residence. 
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Article 14 


Consuls shall be entitled, in so far as they are authorised thereto by the laws of the country 
which appointed them, to perform the following acts in their offices, in their private resi- 
dences, or in those of the parties concerned, and on board merchant vessels of their own 
nationality : 

(1) To receive, draw up and attest wills, and deeds-poll executed by nationals of the 
country which they represent; 

(2) To receive, draw up and attest deeds, the parties to which are exclusively nation- 
als of their own country, and also deeds the parties to which are, respectively, nationals 
of the Consul’s own country and nationals of the country of residence, with the excep- 
tion of contracts which relate to the conveyance of titles to property, or, which are 
designed to affect immovable property situated in the territory of the consul’s country 
of residence; 

(3) To receive, draw up and attest deeds, the parties to which are nationals of the 
consul’s country of residence, or nationals of a third Power, or who are in part nationals 
of a third Power and in part nationals of the consul’s country of residence, provided that 
such deeds relate exclusively to property or objects situated in the territory of the coun- 
try which the consul represents, or to transactions which must be concluded or carried 
out in that country; 

(4) To attest the signatures of nationals of the country which the consul represents 
to documents of every description; to authenticate certificates and documents of every 
description emanating from the authorities or officials of his own country or of his 
country of residence; and to authenticate copies of all documents; 

(5) To make translations of certificates and documents of every description ema- 
nating from the authorities or officials of the appointing country or of the country of 
residence. 


All the above certificates and documents, as also translations and copies of or extracts from 
them which have been drawn up or authenticated by the consul and sealed with his official 
seal, shall be regarded in the consul’s country of residence as authentic or legally authenti- 
cated documents, copies, extracts or translations; they shall have the same legal effects and 
the same authority as if they had been drawn up, authenticated or translated by a public 
official or by a competent authority in the consul’s country of residence. 

Nevertheless, when the above-mentioned certificates and documents relate to transactions 
which have to be carried out in the consul’s country of residence, they shall be subject to 
stamp and other duties, and must be authenticated in the manner provided by the laws of 
the country of residence. 

Article 15 


Consuls shall be entitled, if authorised thereto by the laws of the country which they 
represent, to draw up birth and death certificates for nationals of their own countries, and to 
perform marriages when both the parties are nationals of the country which appointed the 
consul. 

The above provision is without prejudice to any legal regulations of the country of resi- 
dence which may require the parties concerned to register acts of this nature with the 
competent civil authorities of the country. 


Article 16 


Consuls shall be empowered to act as protectors of minors and the feeble-minded and other 
incapable persons who are nationals of the country which appointed them and reside in their 
consular districts. 

For this purpose they are empowered to appoint guardians or curators, and to supervise 
these persons in the performance of the duties entrusted to them. 
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Article 17 
Until a special agreement has been concluded in regard to succession, the following pro- 
visions shall be observed: 

(1) In case of the decease of a national of either Contracting Party in the territory 
of the other Party, the local authorities shall immediately notify the competent consul 
of whose country the deceased was a national, and communicate to him any information 
which they possess regarding the heirs-at-law, and their addresses, and as to the exist- 
ence of a will. 

If the consul of the State to which the deceased belonged is the first to hear of his 
death, he shall forthwith communicate the information referred to in the preceding para- 
graph to the competent local authorities. 

(2) All personalty left by a deceased national of one of the Contracting Parties in the 
territory of the other Party shall be handed over to the consul of the country to which 
the deceased belonged. The Consul shall not, however, thereby become liable for debts 
which are chargeable against the estate. 

Before handing over the estate to the heirs-at-law or sending it out of the country the 
consul shall be obliged to discharge the succession duties, or to guarantee their payment, 
to provide for the settlement of well-authenticated demands and for the settlement of 
indisputable claims to the succession put forward by nationals of the consul’s State of 
residence or nationals of a third Power who are domiciled in the aforesaid State, so far 
as the estate is adequate to meet such charges. These obligations towards claimants to 
the succession or towards creditors of the estate shall cease to have effect if the consul 
has not been informed within nine months, reckoned from the date of death, that the 
claim on the inheritance, or the debt, has been admitted or is still sub judice. 

(3) In all questions arising out of the opening of the succession, the administration 
and winding up of estates left by nationals of either country in the territory of the other, 
the respective consuls shall be fully entitled, without being required to produce any 
special authorisation, to represent absent heirs-at-law, who are nationals of the appoint- 
ing country, unless the aforesaid heirs-at-law have designated other persons to represent 
them. 

Article 18 
Consuls shall be entitled, in their offices or private residences, or in the private residences of 
the parties concerned, or on board vessels belonging to their own country, to receive deposi- 
tions made by nationals of the country which they represent and by members of the crews or 
by passengers on board of the aforesaid vessels. 


Article 19 

The consuls of both Contracting Parties shall be entitled to give aid and assistance to mer- 
chant vessels and warships of the appointing country. 

For this purpose a consul shall be entitled to go in person or to send a deputy on board any 
vessel belonging to his own country, to interrogate the master and members of the crew, to 
examine the ship’s papers, to receive depositions regarding the voyage and destination and 
regarding occurrences during the journey, to draw up manifests and similar documents, to 
facilitate the clearing of the vessel, and to accompany the master and the members of the 
crew if they have to appear as plaintiffs (or prosecutors) or defendants (or accused) before 
the courts or administrative authorities of the country, and to act as their interpreter or 
intermediary, provided that his presence is not incompatible with the laws of the country. 


Article 20 
Consuls are alone entitled to deal with questions regarding discipline and maintenance of 
order on board merchant vessels of their own country lying in harbours in their consular 
districts; they alone may deal with disputes of any description between the master and the 
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members of the crew, in particular with disputes relating to wages or the execution of 
contracts. 

In case of disorder occurring on board, the local authorities may only interfere if the dis- 
order is calculated to disturb public tranquillity on shore or in the port, or if some person 
not belonging to the crew is involved. Even in such cases the local authorities must, if 
possible, notify the consul before they take action. 

The local authorities must in all cases afford assistance to the consul if he applies for it. 


Article 21 


If any search, visit, arrest, interrogation or other form of investigation or if any official 
measure of constraint is to be carried out in a port of one of the Contracting Parties on board 
a merchant vessel belonging to the other Party, the competent consul shall be notified in 
advance, in order that he may be present. The communication addressed to the consul in 
this connection shall name the exact hour at which the contemplated measures will be carried 
out. Incase the consul, after having been duly notified, fails to attend or to send a deputy 
to represent him, the action in question may be taken in his absence. 

The local authorities shall nevertheless be bound to inform the consul at once of the execu- 
tion of the measures referred to in the preceding paragraph. The same procedure is to be 
followed if the local authorities take action affecting members of a crew who have gone on 
shore. 

The above provisions do not apply to the ordinary visits of the Customs and health offi- 
cials or to measures for passport control, when these formalities are carried out in conformity 
with the laws and administrative regulations in force in the consul’s country of residence. 


Article 22 


In the absence of any stipulation to the contrary between shipowners, freighters and un- 
derwriters, damage which a merchant vessel of one Contracting Party may have suffered at 


sea or in the ports of the other Party, which they have entered voluntarily or owing to un- 
avoidable circumstances, shall be settled by the consul of the State to which the vessel 
belongs, unless the interests of nationals of the consul’s country of residence or of a third 
Power are affected by the damage in question. 


Article 23 

If a vessel belonging to the Government or to nationals of either Contracting Party is 
wrecked or runs aground on the coasts of the other Party, the local authorities shall at once 
inform the nearest consul and afford him all necessary assistance for the protection of per- 
sons and the preservation of articles saved from the wreck. 

Until the consul or his representative arrives, the local authorities shall take the necessary 
steps for the protection of the persons and the preservation of the articles which have been 
saved from the wreck. 

No charges of any description shall be leviable in connection with the action of the local 
authorities in these various cases, except on account of expenditure incurred in the life-saving 
and salvage operations. 

Article 24 


Consuls may cause deserters from warships or merchant vessels of their own country to be 
searched, arrested or sent back to their ships or repatriated. For this purpose they must 
send a written application to the local authorities and must show by the production of the 
muster roll of the crew or other official documents, or officially certified documents, that the 
persons whose return is applied for are members of the ship’s crew. The local authorities 
may not refuse to hand over a deserter unless it is proved that he is a national of their own 
country. 
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The local authorities shall keep deserters, who are detained at the request of the consul, in 
the local prisons at the expense of the consulate, until they can be sent back to their ships or 
until an opportunity arises of repatriating them. If, however, no such opportunity arises 
within two months, reckoned from the date of their arrest, they shall be released and cannot 
be again arrested for the same reason. 

If a deserter has been guilty of a crime or offence in the territory of the country in which he 
deserted, his transfer to his ship may be postponed until the courts of the country have 
decided on his case or until the sentence, if any, has been served. 


Article 25 
The provisions of the present Convention relating to consular officials shall also apply to 
officials belonging to diplomatic missions, in so far as they perform consular functions in their 
country of residence. 
Article 26 
Wherever the term “consul” is used in the present Convention, it shall be understood to 
include consuls-general, consuls and vice-consuls; similarly, the word “consulate”’ shall be 
understood to include consulates-general, consulates and vice-consulates. 


ADDITIONAL PROTOCOL 


to Articles 4, 7, 15, 20 and 24 of the Consular Convention between Po.anp, of the one part, 
and THE UNION oF Soviet Sociauist Repus.ics, of the other part. 


I. With a view to defining and amplifying the provisions of Article 4 of the Consular 
Convention, the two Contracting Parties have agreed as follows: 

(1) The Penal Codes which are referred to in Article 4 of the Consular Convention 
may only be applied to consular officials who are nationals of the country which ap- 
pointed them, if the crime of which they have been guilty was committed in the territory 
of their country of residence. 

(2) Article 10 of the Penal Code of the Federal Socialist Republic of the Russian 
Soviets cannot be applied to consular officials of the Polish Republic who are Polish 
nationals. 

(8) Article 213 of the Penal Code of the Federal Socialist Republic of the Russian 
Soviets, Article 108 (Part 1 and paragraph 6 of Part 3) and Article 119 of the Penal Code 
of 1903, Article 67 of the Penal Code of 1852 and Articles 90 (paragraphs 4 and 5) and 92 
(paragraph 1) of the Penal Code of 1871 cannot be applied to the consular officials men- 
tioned in Article 4 of the Consular Convention who are nationals of the country which 
appointed them except in a case of military espionage on behalf of a third Power and 
if the offence was committed while the aforesaid third Power was at war with the coun- 
try of residence of the accused, or if general mobilisation had been officially proclaimed. 

(4) Articles 134, 135, 136 and 138 of the Penal Code of 1852 shall not be applicable 
to cases in which the murder was committed under the influence of violent emotion 
provoked by an act of arbitrary violence, or by a grave outrage on the part of the victim. 

(5) Paragraph “d”’ of Article 119 of the Penal Code of 1852 shall only be applicable 
in cases of offences in connection with postage stamps, railway tickets, tickets of State 
navigation companies, and other vouchers for payments made to the State. 

(6) Article 93 of the Penal Code of 1852 shall only be applicable to cases of the 
deliberate confinement of a sane person in a lunatic asylum. 

(7) Article 98 of the Penal Code of 1852 shall only be applicable to cases in which the 
person has been forced by constraint to engage in prostitution. 

(8) Article 239 of the Penal Code of 1871 shall only apply to cases of the deliberate 
confinement of a sane person in a lunatic asylum. 
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II. In amplification of the provisions of Article 7 of the Consular Convention, the two Con- 
tracting Parties have agreed that motor-cars and other means of transport belonging to a 
Consulate of one of the Contracting Parties in the territory of the other Party shall be 
exempted from requisition by the Military Transport Authorities, provided that such means 
of transport are indispensable for the business of the Consulate. 

III. With a view to defining and amplifying the provisions of Article 15 of the Consular 
Convention, the two Contracting Parties have agreed that consuls shall only be allowed to 
perform marriages if the laws in force in their country of residence authorise civil marriages. 

IV. With a view to defining and amplifying the provisions of Article 20 of the Consular 
Convention, the two Contracting Parties have agreed that, where the assistance which has to 
be afforded under Article 20 takes the form of the arrest of a person or the application of any 
other measure of constraint, such action shall only be taken by the local authorities at the 
request of the consul, if the offence of which the individual in question is accused is punish- 
able under the penal laws in the country of the authorities to whom the application for 
assistance is made. 

V. With a view to defining and amplifying the provisions of Article 24 of the Consular 
Convention, the two Contracting Parties have agreed that the assistance referred to in 
Article 24 shall not be accorded to the consul by the local authorities, if the person whose 
return to his ship has been applied for is accused of a political offence by the State which 
has demanded his surrender. 

The present Additional Protocol shall constitute an integral part of the Consular Con- 
vention, and shall come into force and shall cease to be valid at the same time as the said 
Convention. 


ADDITIONAL PROTOCOL 


to Article 12 of the Consular Convention concluded between Po.anp, of the one part, and, 
THE UNIon or Soviet Socrauist Repusuics, of the other part. 


With a view to defining and amplifying the provisions of Article 12 of the Consular Con- 
vention, the two Contracting Parties have agreed that their respective consuls shall not 
issue passports, unless an agreement has been reached with the local authorities in each indi- 
vidual case, to persons who have opted for the nationality of either Contracting Party, 
under Article VI of the Treaty of Peace, signed at Riga on March 18, 1921, and who have not 
yet left the territory of the other Party. 

The present Additional Protocol constitutes an integral part of the Consular Convention. 
It shall come into force at the same time as the said Convention, and shall cease to be valid 
as soon as the Governments of the two Parties are satisfied that the procedure for option laid 
down in Article VI of the Treaty of Peace has been concluded in all its stages in the territories 
of both the Contracting Parties. 


No. 316. 
Moscow, July 18, 1924. 
Sir, 

On the occasion of the signature on this day of the Consular Convention between the 
Union of Soviet Socialist Republics and Poland, I have the honour to inform you that, in 
order to ensure every facility for official communications between the diplomatic Mission 
and the Consulates of the Polish Republic established in the territory of the Union of Soviet 
Socialist Republics, the latter agrees that the diplomatic Mission and the Consulates may 
make use of their employees for the exchange of official correspondence, such correspondence 
being sealed with the seals of the despatching office. Employees who carry such official 
correspondence must be provided with a special certificate, issued by the despatching 
office and specifying the destination of the correspondence which they are carrying. The 


to 
to 
be 
rt, 
ar 
on 
Lp- 
Ty 
an 
ish 
aD 
de 
92 
n- 
ch 
nd 
n- 
n 
mn. 4 
le 
te 
he 


446 THE LEGAL POSITION AND FUNCTIONS OF CONSULS 


said certificates must be visé by the People’s Commissary for Foreign Affairs, or by the 
representative of the People’s Commissary for Foreign Affairs who is stationed at the Con- 
sul’s place of residence. It must be stated in this visa that the correspondence so carried 
may not in any circumstances whatever be detained or opened. 

Official correspondence may not be despatched in this manner more than twice a month by 
each Consulate, no matter whether it is addressed to the diplomatic Mission or to other 
Polish Consulates established in the territory of the Union of Soviet Socialist Republics. 
Similarly, the diplomatic Mission shall not despatch official correspondence more than twice 
a month to any one Consulate. 

The weight of the correspondence despatched in the manner indicated above must not 
exceed six kilogrammes on each occasion, irrespective of the place to which the correspond- 
ence is addressed. 

I have the honour, etc. 

(Signed) V. Kopp. 
M. K. WyszyNskI, 
Chargé d’ Affaires of the Polish Republic, 
Moscow. 
No. 317. 
Moscow, July 18, 1926. 
Sir, 

On the occasion of the signature on the present day of the Consular Convention between 
the Union of Soviet Socialist Republics and Poland, I have the honour to inform you that the 
Government of the Union of Soviet Socialist Republics desires to open Consulates at Lodz 
and Lwéw and a Consulate-General at Danzig, as soon as the above-mentioned Convention 
shall have come into force. I beg that you will be good enough to inform me if the Polish 
Government consents to the Consulates in question being established by the Government of 
the Union of Soviet Socialist Republics. 

For my part, I have the honour to inform you that the Government of the Union of Soviet 
Socialist Republics consents to Consulates being opened by the Polish Government at Lenin- 
grad, Kiew and Khabarovsk as soon as the Consular Convention has come into force, and toa 
Consulate-General being opened at Tiflis as soon as the Government of the Union has re- 
ceived consent for the opening of a Consulate-General at Danzig. 

If the Polish Government should subsequently desire to open a Consulate at Novo- 
Nikolayevsk, the Government of the Union of Soviet Socialist Republics will consent, pro- 
vided that it is authorised at the same time to open a Consulate of the Union of Soviet 
Socialist Republics at Cracow. 

I have the honour, etc. 

(Signed) V. Kopp. 
M. K. WyszyNskI, 
Chargé d’ Affaires of the Polish Republic, 
Moscow. 


7. Consular Convention between Japan and Belgium, December 22, 1896.! 


Art. I. Each of the High Contracting Parties agrees to receive from the other, Consuls- 
General, Consuls, Vice-Consuls, and Consular Agents in all its ports, cities, and places, except 
in the localities where it may not be convenient to recognize such officers. 

This reservation, however, shall not apply to one of the High Contracting Parties without 
also applying to every other Power. 

II. The Consuls-General, Consuls, Vice-Consuls, and Consular Agents of each of the two 
High Contracting Parties shall enjoy reciprocally, in the States of the other, all the privileges, 
exemptions, and immunities that are enjoyed by officers of the same rank and quality of the 


1 Text from 88 British and Foreign State Papers, p. 410. 
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most favoured nation. The said officers, before being admitted to the exercise of their fuac- 
tions and to the enjoyment of the immunities thereto pertaining, shall present their com- 
missions in the forms established by laws in their respective countries. The territorial 
Government of each of the two High Contracting Parties shall issue to them, free of charge, 
the exequatur necessary for the exercise of their functions, and, on the exhibition of this 
instrument, they shall enjoy the rights, prerogatives, and immunities granted by the present 
Convention. 

The Government issuing the exequatur shall have the right to withdraw the same on 
explaining the reasons for which it has deemed it expedient to do so. 

III. Consuls-General, Consuls, Vice-Consuls, and Consular Agents, subjects of the State 
by which they have been appointed, shall be exempt from preliminary arrest, except in the 
case of offences which the local legislation qualifies as crimes and punishes as such; they shall 
be exempt from military billetings, from all service in the regular army or navy, in the na- 
tional or civic guard or in the militia; they shall likewise be exempt from all direct taxes, 
State, provincial, or municipal, imposed upon persons in the nature of capitation tax, unless 
such taxes become due on account of the possession of real estate, or for interest on capital 
invested in the country where the said officers exercise their functions. This exemption 
shall not, however, apply to Consuls-General, Consuls, Vice-Consuls, or Consular Agents 
engaged in any profession, industry, or commerce; but said officers shall in such case be 
subject to the payment of the same taxes that would be paid by any other foreigner under 
the like circumstances. 

IV. When a Court of Justice of one of the two countries shall desire to receive the judicial 
declaration or deposition of a Consul-General, Consul, Vice-Consul, or Consular Agent who 
is a subject of the State which appointed him and who is engaged in no commercial business, 
it shall request him, in writing, to appear before it; and in case of his inability to do so, but in 
civil suits only, it shall request him to give his testimony in writing, or shall visit his residence 
or office to obtain it orally. 

It shall be the duty of such officer to comply with this request with as little delay as 
possible. 

V. Consuls-General, Consuls, Vice-Consuls, and Consular Agents may place over the 
outer door of their offices a shield with the arms of their nation and with this inscription: 
“Consulate-General, or Consulate, or Vice-Consulate, or Consular Agency of Belgium or of 
Japan.” 

They may also raise the flag of their country on their offices, except in the capital of the 
country when there is a Legation there. They may in like manner raise the flag of their 
country over the boat employed by them in the port for the exercise of their functions. 

VI. The offices of the Consular officers who are subjects of the country by which they 
have been appointed, and who moreover are not engaged in commercial or industrial busi- 
ness or in any other branch of trade, shall at all times be inviolable. The local authorities, 
except in the case of criminal proceedings, shall not, under any pretext, invade them. Inno 
case shall they examine or seize the papers therein deposited. In no case shall the Consular 
offices be used as places of asylum. When a Consular officer is engaged in other business, 
the papers relating to the Consulate shall be kept separate and the said papers shall be, at all 
times, inviolable. 

VII. In the event of death, incapacity, or absence of Consuls-General, Consuls, Vice-Con- 
suls, and Consular Agents, their Chancellors or Secretaries, whose official character will have 
previously been made known to the Minister for Foreign Affairs in Belgium or to the Minister 
for Foreign Affairs in Japan, shall be entitled to take charge ad interim of the business of the 
respective Consulate, and while thus acting they shall enjoy all the rights, prerogatives, and 
immunities granted to the incumbents. 

VIII. Consuls-General and Consuls may, so far as the laws of their country allow, with 
the approbation of their respective Governments, appoint Vice-Consuls and Consular 
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Agents in the cities, ports and places within their Consular district. These Agents may be 
selected from amongst the subjects of Belgium or of Japan, or those of other countries. 
They shall be furnished with a regular commission and shall enjoy the privileges stipulated 
for Consular officers in this Convention, subject to the exceptions and reservations specified 
for the said officers. 

IX. Consuls-General, Consuls, Vice-Consuls, and Consular Agents shall have the right to 
address the administrative and judicial authorities, whether of the State, province, or 
commune, throughout the whole extent of their Consular district, in order to complain of 
any infraction of the Treaties and Conventions existing between Belgium and Japan, and 
for the purpose of protecting the rights and interests of their countrymen. 

If the complaint should not be satisfactorily redressed, the Consular officers aforesaid, in 
the absence of a Diplomatic Agent to their country, may apply directly to the Government of 
the country where they exercise their functions. 

X. Consuls-General, Consuls, Vice-Consuls, and Consular Agents of each of the two High 
Contracting Parties may take at their offices, at their private residence, at the residence of 
the parties, or on board ship, the depositions of the captains and crews of vessels of their own 
country, of passengers on board of them or of any other subject of their nation. 

They may also draw up at their offices, conformably to the laws and regulations of their 
country, the certificates of birth, acknowledgments of illegitimate children, certificates of 
marriage and of death, concerning the subjects of their nation, but they shall at once notify 
the registration thereof to the authorities of the country. They may draw up in the like 
manner all contracts between the subjects of their country and the subjects of other inhabit- 
ants of the country where they reside, and even all contracts between the latter, provided 
they relate to property situated, or to business to be transacted, in the territory of the nation 
to which the said Consular officer may belong. 

Such papers and official documents of every kind, whether in the original, in copies or in 
translation, duly authenticated and legalized by the Consuls-General, Consuls, Vice-Consuls, 
and Consular Agents, and sealed with their official seal, shall be received as legal documents 
in Courts of Justice throughout Belgium and Japan. 

XI. The respective Consuls-General, Consuls, Vice-Consuls, and Consular Agents shall 
have exclusive charge of the internal order of the merchant-vessels of their nation, and shall 
alone take cognizance of all differences which may arise, either at sea or in port, between the 
captains, officers, and crews, for whatever cause it may be, particularly in reference to the 
adjustment of wages and the execution of contracts. 

The local authorities shall not interfere, except when the disorder that has arisen is of such 
a nature as to disturb tranquillity and public order on shore or in the port, or when a 
person of the country or not belonging to the crew shall be concerned therein. 

In all other cases, except when their countrymen are concerned, the aforesaid authorities 
shall confine themselves to lending aid to the Consular officers, if they are requested by them 
to do so, in causing to be arrested and kept in prison at their disposal, while the ship remains 
in port, any person whose name is inscribed on the crew-list, whenever the said officers shall 
think proper. 

It is agreed, however, that this stipulation applies to cases only where such arrest and 
detention shall be deemed necessary by the local authorities. 

The expenses of such arrest and detention shall be borne by the Consular officers. 

XII. Consuls-General, Consuls, Vice-Consuls, and Consular Agents of each of the High 
Contracting Parties shall receive from the local authorities of the country where they reside 
all assistance that can be granted to them by the law for the arrest of deserters of the ships 
belonging to their respective countries, except when the deserter is a subject of the country 
where the desertion took place. To this end they shall address the competent local authori- 
ties of the respective countries, in writing, and shall make them a written request for the 
deserters, supporting it by the exhibition of the register of the vessel and list of the crew, 
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or by other official documents, to show that the persons claimed belong to the said ship’s 
company. 

Upon such request alone thus supported, the delivery to them of the deserters cannot be 
refused, unless it should be duly proved that they were subjects of the country where their 
extradition is demanded, at the time of their being inscribed on the crew-list or of their ar- 
rival in port. The deserters so arrested shall be detained and kept in the prisons of the 
country, at the request and expense of the Consular officers, until there may be an opportu- 
nity for sending them away. If, however, such an opportunity should not present itself 
within the space of three months, counting from the day of the arrest, the deserters shall 
be set at liberty, nor shall they be again arrested for the same cause. 

If the deserter had committed any misdemeanour, and the Court having the right to take 
cognizance of the offence shall claim and exercise it, the delivery of the deserter shall be 
deferred until the decision of the Court has been pronounced and executed. 

XIII. In the absence of an agreement to the contrary between the owners, freighters, and 
insurers, all damages suffered at sea by the vessels of the two countries, whether they enter 
port voluntarily or are forced by stress of weather, shall be settled by the Consuls-General, 
Consuls, Vice-Consuls, and Consular Agents of the respective countries. 

If, however, the Consular officer has any interest in the ship or its cargo, or if he is an agent 
thereof, and if any inhabitant of the country or subject or citizen of a third Power shall be 
interested in the matter, and the parties cannot agree, the competent local authorities shall 
decide. 

XIV. In case of the death of any subject of Belgium in Japan or of a subject of Japan in 
Belgium, the competent local authorities shall give immediate information of the event to 
the nearest Consul-General, Consul, Vice-Consul, or Consular Agent of the nation to which 
the deceased belongs; the said Consular officers, on their part, shall give the same information 
to the local authorities when they shall be informed first of the event. 

The competent local authority shall complete the aforesaid information by forwarding a 
copy, in due form and free of charge, of the certificate of death. 

In case of the incapacity or absence of the heirs or in case of absence of testamentary 
executors, Consular officers shall have the right, jointly with the competent local authorities, 
to execute all deeds necessary for the preservation and administration of the succession, 
particularly to affix and to remove the seals, to make up the inventory, to administer and 
wind up the succession, in one word to take all necessary measures to safeguard the interests 
of the heirs, except in case disputes should arise, which should be decided by the competent 
Courts of the country where the succession is open. 
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COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 
PART I. USE OF TERMS 
ARTICLE 1 


As the terms are used in this Convention: 

(a) A ‘‘State” is a member of the community of nations. 

‘State’ includes the government of a State and the head of State, but 
does not include a political subdivision of a State. 

(b) A “court” of a State is a judicial tribunal, or an administrative tri- 
bunal exercising judicial or quasi-judicial functions, created by the State or 
by a political subdivision thereof. 

(c) A ‘‘complainant” is a party which institutes a proceeding in a court. 

(d) A ‘‘respondent” is a party against which a proceeding is instituted 
in a court. 

(e) A “counterclaim” is a claim by a respondent against a complainant. 

(f) A ‘‘direct counterclaim” is a counterclaim arising out of the facts or 
transactions upon which a complainant’s claim is based. 

(g) An ‘‘indirect counterclaim” is a counterclaim arising out of facts or 
transactions extrinsic to those upon which a complainant’s claim is based. 


PART II. STATES AS COMPLAINANTS IN THE COURTS OF OTHER 
STATES 


ARTICLE 2 


A State shall not refuse, on the ground that the complainant is a State, to 
permit such State to institute a proceeding in its courts. 


ARTICLE 3 


A State may refuse to permit another State to institute or to continue a 
proceeding in its courts if it does not recognize that State or if diplomatic 
relations are not maintained between the two States. 


ARTICLE 4 


A State may refuse to permit another State to institute or to continue a 
proceeding in its courts if such other State fails or refuses to comply with the 
usual rules of the forum relative to the institution or continuation of pro- 
ceedings, except as otherwise provided in Articles 6 and 18. 


ARTICLE 5 


A complainant State, by instituting a proceeding in a court of another 
State, submits to the jurisdiction of that court in respect of a direct counter- 
Claim. 
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ARTICLE 6 


A complainant State, by instituting a proceeding in a court of another 
State, submits to the jurisdiction of that court in respect of an indirect coun- 
terclaim only if that counterclaim is one for which the respondent could 
maintain an independent proceeding in that court against the complainant 
State. 


PART III. STATES AS RESPONDENTS IN THE COURTS OF OTHER 
STATES 


ARTICLE 7 


A State may not be made a respondent in a proceeding in a court of 
another State, except as otherwise provided in this Convention. 


ARTICLE 8 


A State may be made a respondent in a proceeding in a court of another 
State: 

(a) When it gives express consent at the time the proceeding is insti- 
tuted; or 

(b) When, after notification of the proceeding, it takes any steps relating 
to the merits in that proceeding before asserting its immunity; or 

(c) When, by the contract upon which the proceeding is based, it has 
previously consented to the institution of such a proceeding; or 

(d) When, by treaty with the State in whose court the proceeding is 
brought, it has previously consented to the institution of such a proceeding; 
or 

(e) When it has previously, by law or regulation or declaration in force 
when the claim of the complainant arose, indicated that it would consent 
to the institution of such a proceeding. 


ARTICLE 9 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to rights or interests in, or to the use of, 
immovable property which is within the territory of such other State and 
which the respondent State owns or possesses or in which it has or claims 
an interest. 

ARTICLE 10 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to its acquisition by succession or gift 
of property subject to the jurisdiction of such other State. 


ARTICLE 11 


A State may be made a respondent in a proceeding in a court of another 
State when, in the territory of such other State, it engages in an industrial, 
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commercial, financial or other business enterprise in which private persons 
may there engage, or does an act there in connection with such an enterprise 
wherever conducted, and the proceeding is based upon the conduct of such 
enterprise or upon such act. 

The foregoing provision shall not be construed to allow a State to be made 
a respondent in a proceeding relating to its public debt. 


ARTICLE 12 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to its title, rights or obligations as the 
actual or beneficial owner of shares in a corporation or other association for 
profit organized under the laws of such other State. 


ARTICLE 13 


If the law of a State permits a proceeding against property without re- 
quiring the joinder of any person as respondent, such a proceeding may be 
instituted in a court of the State against property in which another State has 
or claims an interest when, in accordance with this Convention, such other 
State might be made a respondent in respect of the claim or claims upon 
which that proceeding is based. 


PART IV. PROCEDURE 


ARTICLE 14 


A State which is a party to a proceeding in a court of another State shall in 
such proceeding conform to the procedural rules of the forum, except as 
otherwise provided in this Convention. 


ARTICLE 15 


A complainant State, when it institutes a proceeding in a court of another 
State, shall give notice thereof to the government of that State through the 
diplomatic channel. 

ARTICLE 16 


A State may provide that a complainant State, when it institutes a pro- 
ceeding in one of its courts, shall designate an agent within the jurisdiction 
of the court, authorized to represent it for the purposes of that proceeding. 


ARTICLE 17 


A State may provide that when a proceeding is instituted in one of its 
courts by another State, the complainant shall indicate clearly that such 
proceeding is instituted by a State; and that the complainant, if it fails so 
to indicate, may not thereafter in that proceeding avail itself of the privileges 
and immunities which would otherwise appertain to it as a State. 
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ARTICLE 18 


A State which is a party to a proceeding in a court of another State shall 
not be required: 

(a) to produce documents concerning which it deems a disclosure in- 
compatible with its general national interests; or 

(b) to produce evidence as to matters concerning which it deems a dis- 
closure incompatible with its general national interests; or 

(c) to produce as a witness a person having diplomatic immunity ; 

Nevertheless, if a State declines to produce documents or evidence, the 
proceeding may be stayed or dismissed in the interests of justice. 


ARTICLE 19 


When a party desires to institute a proceeding against a State in a court 
of another State, he shall apply to the court which, according to the law of 
the forum, has jurisdiction of such causes of action for permission to insti- 
tute the proceeding; such permission shall not be given until after notice 
by the government of the State of the forum to the government of the State 
against which the proceeding is sought to be instituted and after reasonable 
opportunity is given to the latter State to object to the jurisdiction of the 
court. The proceeding shall be deemed to have been instituted when the 
permission is given. 

A State may provide that if permission is thus given, the complainant need 
not transmit to the respondent State any other notice or service of process 
which the law of the forum may require in the institution of a proceeding 
against a private person. Any further notices, orders or pleadings in the 
proceeding may be transmitted by the court to the representative of the 
respondent State duly designated for that purpose and in the event that no 
such representative is designated, to the principal diplomatic or nearest 
consular officer of the respondent State within the territory of the State of 
the forum. 

ARTICLE 20 


A State shall permit another State to bring, through any specifically 
authorized agent, a claim of immunity in accordance with the provisions of 
this Convention, directly before the court for its decision. At the request 
of such other State, the State of the forum, without obligation to comment 
on the merits of such a claim of immunity, shall transmit it to the court for 
its decision. 

ARTICLE 21 


When, in accordance with this Convention, a State has become a party 
to a proceeding in a court of another State, its continuance or withdrawal as 
a party to that proceeding shall be determined in accordance with the law 
of the forum not inconsistent with this Convention. 
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PART V. ENFORCEMENT OF COURT ORDERS 


ARTICLE 22 


A State shall not permit orders or judgments of its courts to be enforced 
against another State or its property, except as otherwise provided in this 
Convention. 

ARTICLE 23 


A State may permit orders or judgments of its courts to be enforced against 
the property of another State not used for diplomatic or consular purposes: 

(a) When the property is immovable property; or 

(b) When the property is used in connection with the conduct of an enter- 
prise such as is described in Article 11. 

In no case, however, shall a State permit any order or judgment of a 
punitive nature to be enforced against the property of another State. 


ARTICLE 24 


A State against which a proceeding has been instituted in a court of 
another State in accordance with this Convention, shall be permitted to give 
such security as the court may deem sufficient for the satisfaction of any 
judgment which may be rendered against it and if this security is given, the 
State of the forum shall not permit other property of the respondent State 
to be proceeded against for the satisfaction of the judgment. 


ARTICLE 25 


A State shall not permit orders or judgments of its courts to be enforced 
against property of another State until after that State has been notified and 
has been given adequate opportunity to object to such enforcement as not 
being in accordance with Articles 22, 23 or 24. 


PART VI. GENERAL PROVISIONS 


ARTICLE 26 


A State need not accord the privileges and immunities provided for in this 
Convention to such juristic persons as corporations or associations for profit 
separately organized by or under the authority of another State, regardless of 
the nature and extent of governmental interest therein or control thereof. 


ARTICLE 27 


Nothing in the present Convention shall affect the provisions of the Con- 
vention for the Unification of Certain Rules Concerning the Immunities of 
State-owned Ships signed at Brussels, April 16, 1926, nor shall this Con- 
vention preclude any of the parties from entering into any agreement in- 
consistent with this Convention in so far as it may concern only the interests 
of the parties thereto. 
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ARTICLE 28 


1. If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present Con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of interna- 
tional disputes. 

2. In case there is no such agreement in force between the parties 
to the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, the 
dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16, 1920, relating 
to the Statute of that Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16, 1920, to an arbitral tribunal constituted 
in accordance with the provisions of the Convention for the pacific settle- 
ment of international disputes, signed at The Hague, October 18, 1907. 
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INTRODUCTION 


The subject matter of this Convention has become of increasing impor- 
tance in recent years. Although classical writers on international law 
usually asserted the general principle of the immunity of the Prince from any 
exercise of jurisdiction over him by other princes, the intricacies of the 
problems that exist today were rarely discussed in detail until near the close 
of the nineteenth century. Professor Gabba’s articles in Clunet’s Journal in 
1888, 1889 and 1890 and Féraud-Giraud’s two volume treatise—‘ Etats et 
Souverains devant les Tribunauzx étrangers’’—which appeared in 1895, were 
among the first thorough monographs on the subject. Féraud-Giraud 
followed his predecessors in linking the subject of state immunity with that 
of the immunity of diplomatic and consular officials. It is perhaps signifi- 
cant that many of the earlier discussions derive the immunity of the Prince 
from the well-known immunity of the ambassador; whereas, in more recent 
times, courts and commentators frequently reveal a disposition to establish 
the immunity of the ambassador as derived from that of his sovereign. The 
cases involving foreign sovereigns which actually came before the courts prior 
to the nineteenth century involved chiefly questions related to the rights of 
sovereign princes in marriage contracts, in relation to the inheritance of 
property, or to similar subjects in respect of which the Prince combined in 
his person the functions of head of state and those of a private person. 

The Industrial Revolution, with the consequent extension of trade and 
commerce within and without the boundaries of nations, and the increasing 
interest of the state in the promotion of the economic development of its 
people, brought about a definite change in the factual situation which was 
soon reflected in international law theory. The doctrines of absolute and 
unmodified sovereignty, which Chief Justice Marshall enunciated, have been 
modified in order to bring theory into closer correlation with reality. But 
even Marshall could say that when a sovereign descended into the market 
place, he should be treated on a par with a private trader. 

The state has more and more assumed the control of various activities 
which were formerly left to private initiative. The state operation of rail- 
ways, telegraphs, radio and numerous other enterprises, as well as state 
monopolies such as those of tobacco, salt, matches and other common articles 
of commerce, have necessarily brought the state into commercial relation- 
ships with private individuals and have accordingly resulted in numerous 
litigations which have been brought before the courts of many states. 
National courts have been slow to break away from the traditional concep- 
tions of state sovereignty, independence and equality, but gradually the de- 
mands of justice and the necessities of the situation have been reflected in 
& growing tendency in the jurisprudence of many countries to emphasize 
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exceptions to state immunity rather than to emphasize the basic rule itself. 
The Italian and Belgian courts took the lead toward the end of the nineteenth 
century in their development of the theory of a distinction between acts 
of a state jure gestionis and acts jure imperti. This lead has been followed 
by the courts of other countries, notably the Mixed Court of Appeal in 
Egypt and the courts of Switzerland. The theory that a state was subject 
to the jurisdiction of the courts of other states when it consented to that 
jurisdiction, was a proposition easily accepted, and it was but a short step 
to the elaboration of theories of consent implied from various acts of the 
state. 

It is because the state so frequently appears in present times as a litigant 
in the courts of other states that this subject appears ripe for codification. 
This was the conclusion reached by the League of Nations Committee of 
Experts for the Progressive Codification of International Law, in its report 
of April 2, 1927. That states consider this subject a suitable one for regula- 
tion by international convention is indicated by provisions of the peace 
treaties after the late war, by the Brussels Convention of 1926 on the im- 
munity of state-owned ships and cargoes, and by such bipartite treaties as 
that of May 6, 1921, between Germany and the Soviet Republic, that of 
February 7, 1924, between Italy and the Soviet Republic and that of June 
11, 1929, between Greece and the Soviet Republic. 

The present draft convention is an endeavor to offer a set of rules on this 
subject which may prove acceptable to the States of the world. The con- 
vention does not purport to be merely a declaration of existing international 
law. 

An attempt has been made to draw together under the various articles of 
the Convention, materials which reflect existing practices and points of view, 
although many of the suggested rules are made de lege ferenda and do not 
purport to state existing law. A large part of this material consists of ex- 
tracts from decisions of the courts of numerous countries. The Reporters 
have not been able to present a full picture of the jurisprudence and legisla- 
tion of every country of the world, but some thirty different jurisdictions, 
international as well as national, are represented in the extracts which have 
been included. 

1 The Reporters desire to express their appreciation and indebtedness to many who have 
assisted them in their work. They especially desire to mention the assistance of Mr. 
Frederic C. Smedley, of the New York Bar, whose untiring and painstaking researches 
facilitated to a large extent the collection and organization of the materials used in the com- 
ments. Mr. Norman W. Schur, of the New York Bar, helped in the translation of Italian 
and Dutch texts. The translation of the Czechoslovak texts was obtained through the 
kindness of His Excellency, Dr. Edouard BeneS, Minister of Foreign Affairs of the Czecho- 
slovak Republic. The Hungarian Foreign Office, through the kind intervention of His 
Excellency, Count L&szl6 Széchényi, Hungarian Minister to the United States, generously 
assisted in the collection of material in Hungary. The Polish decisions were obtained 
through the kindness of the Polish Embassy in Washington. 
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COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 
PART I. USE OF TERMS 
ARTICLE 1 (a) 


As the terms are used in this Convention: 


(a) A “State” is a member of the community of nations. 
“State” includes the government of a State and the head of State, but 
does not include a political subdivision of a State. 


COMMENT 


It is not considered necessary to include in the Convention a formal defini- 
tion of a State. It seems sufficient to indicate that the term is used in its 
international connotation. Although difficulty might arise in determining 
whether a particular party to a suit is or is not a State, it is doubtful 
whether a definition could be framed which would adequately solve the 
difficulty. The explanation of the use of the term in the text avoids the 
difficulty of considering the various characteristics alleged to be essentials of 
statehood. It may, of course, frequently be necessary for the court to decide 
whether an entity appearing as a party in litigation should be considered 
a “State” which can claim the immunities and privileges provided for in 
this Convention. 

The term as used would include the British Dominions; membership in 
the League of Nations would seem to constitute membership in the com- 
munity of nations. (The Commonwealth of Australia was treated as a 
State in the case of In re Patterson-MacDonald Shipbuilding Co., McLean v. 
Commonwealth of Australia (Circuit Court of Appeals, Ninth Circuit, 1923), 
293 Fed. 192.) It is intended to exclude those entities which have some 
aspects of international personality but are not generally called ‘‘States”’ 
as that term is used in international law. Thus, certain protectorates, 
mandated territories, the European Commission of the Danube, the Bank for 
International Settlements and other similar entities would be excluded. 
But cf. a decision of the Tribunal civil of Beyrouth of May 6, 1925 (54 Journal 
du droit international (1927), 156) holding that ‘‘l’Etat libanais soumis au 
mandat de la France, n’en constitute pas moins un Etat distinct de cette 
puissance, laquelle ne peut, si elle n’y consent, étre citée devant un tribunal 
libanais.” Cf. also Gouvernement impériale du Maroc ce. Laurans (Cour 
@appel, Aix, 1929), 1930. 1. Gaz. Pal. 246. The term as used would also 
exclude groups whose insurgency or belligerency has been admitted but 
Which have not yet achieved independence. On the other hand, the term 
used would not exclude entities generally dealt with as separate members of 
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the community of nations, even though they may be subject to some limita- 
tion or control by another State. 

It is to be noted that the exclusion resulting from this use of the term 
results merely in leaving untouched the position of entities, the status of 
which as full-fledged members of the community of nations might be ques- 
tioned. The convention does not deal with them and is not to be interpreted 
as affecting in any way any privileges or immunities to which they may be 
entitled. 

As a matter of convenience, no distinction has been made in the text 
between the State and its Government. Asa matter of fact, the State and 
its Government are generally inseparable for purposes of this convention 
since, when the State is a party to a litigation, its Government is involved and 
vice versa. The only situation wherein it may be necessary to draw a ma- 
terial distinction, is one involving the recognition of a State as distinct from 
the recognition of a Government. As to this point see infra, Article 3, p. 
503, especially the Comment, pp. 503-504. 

Most writers who discuss the position of States before foreign courts, 
include a consideration of the position of the person of the head of state, 
frequently described as a “personal sovereign.’”’ This question may have 
been of greater significance in former times, but the problem of the legal 
status of such persons in jurisdictions other than their own, may still arise. 
In the Resolutions adopted by the Institut de droit international in 1891 
(revised in 1892), heads of states are mentioned in the same articles with 
States. (Tableau général des travaux, 1873-1913, p. 150.) In practice, no 
material distinction seems to be made between a State and a person who is 
the head of State, at least while he holds that position. It accordingly seems 
suitable to make no differentiation in this convention between the State and 
the head of State. It should be understood that the definition applies only 
while the person is actually invested with that office. 


Opinions and Decisions 
United States: 


‘“* * * The first question raised is as to the right of the French Em- 
peror to sue in our courts. On this point not the slightest difficulty exists. 
A foreign sovereign, as well as any other foreign person, who has a de- 
mand of a civil nature against any person here, may prosecute it in our 
courts. To deny him this privilege would manifest a want of comity and 
friendly feeling. * * * ” (The Ship Sapphire v. Napoleon III, Emperor of 
the French (Supreme Court, 1871), 11 Wallace 164, 167.) 


Great Britain: 


“T do not know whether your Lordships have any doubt as to this ques- 
tion, but Ihave none. I have no doubt but a foreign sovereign may sue 1D 
this country, otherwise there would be a right without a remedy. He sues 
here on behalf of his subjects, and if foreign sovereigns were not allowed to 
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do that, the refusal might be a cause of war. * * * There is no ground for 
the notion, that a foreign sovereign cannot sue in the courts of this coun- 
try. It appears to me clear that he can sue, and it would be monstrous 
injustice if he could not. * * * ” (Lord Redesdale in Hullet & Co. v. King 
of Spain (House of Lords, 1828), 1 Dow & Clark 169, 175; 6 Eng. Rep. 
488.) 


‘“‘We think the defendant’s plea is bad for not stating that he was a 
sovereign at the time of commencing the suit, or of plea pleaded. That he 


was a sovereign prince when he made the contract is an immaterial fact; 
* 


“Tf, indeed, being sovereign prince de facto, he had, in that character, 
made such a contract with the plaintiff, and so had not bound himself as 
an individual, that might perhaps constitute a good defense to the action, 
not a good plea to the jurisdiction. But sovereign princes may contract 
obligations in their private capacity on considerations purely personal. 
***” (Charlotte Munden v. The Duke of Brunswick (Queen’s Bench, 
1847), 10 Q. B. 656, 661; 116 Eng. Rep. 248.) 


“In the first place, it is quite certain upon general principles, and upon 
the authority of the case of The Duke of Brunswick v. The King of Hanover, 
recently decided in the House of Lords, that an action cannot be main- 
tained in any English Court against a foreign potentate, for anything done 
or omitted to be done by him in his public capacity as representative of the 
nation of which he is the head; and that no English Court has jurisdiction 
to entertain any complaints against him in that capacity. Redress for 
such complaints affecting a British subject is only to be obtained by the 
laws and tribunals of the country which the foreign potentate rules, or by 
the representations, remonstrances or acts of the British Government. 
To cite a foreign potentate in a municipal court, for any complaint against 
him in his public capacity, is contrary to the law of nations, and an insult 
which he is entitled to resent.””’ (De Haber v. Queen of Portugal (Queen’s 
Bench, 1851), 17 Q. B. R., 171, at 206-07; 117 Eng. Rep. 1246.) 


France: 


“Pour décliner la compétence du tribunal, il faudrait que 1|’ex-reine 
d’Espagne justifidt avoir acquis les objets figurant aux factures dont on 
poursuit le remboursement, en sa qualité de personne souveraine et au 
compte du Trésor espagnol.”’ (Isabelle de Bourbon c. Mellerio (Trib. civ., 
Seine, 1872); affd. (Cour d’appel, Paris, 1872), 1872 Dalloz, Pér. 2.124; 
1872 Sirey 2.293.) 


“Considérant qu’il est de principe, 4 raison de l’indépendance réciproque 
des Etats, que les tribunaux francais n’ont pas juridiction pour juger les 
engagements contractés par les souverains étrangers, agissant comme 
chefs d’Etat au titre de puissance publique. * * * (Héritiers de l’empereur 
Maximilien c. Lemaitre (Cour d’appel, Paris, 1872), 1873 Dalloz, Pér. 2.24; 
1872 Sirey, 2.68.) 


Hungary: 


[Suit instituted against Prince Lippe Schaumburg to collect lawyer’s 
fees. The District Court of Pécs declared itself competent. Reversed on 
appeal by the Supreme Court.] 
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[TRANSLATION] 


‘Considering that by virtue of §34 
of the Code of Civil Procedure, the 
rules of competence therein estab- 
lished can be applied only to the 
extent that the foreigner concerned 
can be sued at all in the local courts; 
considering that it would be contrary 
to the principle of exterritoriality, 
based on international law, which is 
not affected by the Code of Civil 
Procedure, that the courts of another 
State should exercise jurisdiction in 
a personal action over a reigning 
foreign sovereign without an explicit 


declaration of his submission there- 
to * * 


“Tekintve, hogy a perrendtartds 
34§—a szerint az abban megidllapitott 
illetékességi szabdly csak annyiban 
nyerhet alkalmazdst, amennyiben az 
illeté6 idegenek az orszigban egydl- 
taliban beperelhetdk; tekintve, hogy 
a perrendtartds dltal nem érintett 
nemzetkézi jogon alapulé teriileten- 
kiviiliség elveivel ellenkeznék. hogy 
egy uralkodé kiilféldi fejedelem 
elleni személyes keresetek félétt 
belenyugvdsdnak vildigos kijelentése 
nélkiil mds dllam_ birés4ga_birds- 
kodjék. * * *” 


(X. ¢. Prince Lippe-Schaumburg (M. kir. Kuria [Supreme Court], 1875), Dec. 
No. 12272.14 (old ser.), Sammlung von Gerichtsentscheidungen, 25, Nr. 73;7 
Zeitschrift fiir Vélkerrecht (1913) 163; Déntvénytdr, r. f. XIV, p. 25.) 


[Suit against the Imperial Ottoman Treasury for breach of contract and 
damages. Plaintiff agreed to transport 500 carloads of goods, property of 
the Turkish government, from Trieste to Dedeagach. The Turkish gov- 
ernment failed to put these goods at plaintiff’s disposal, and thus plaintiff 
suffered a loss of almost 20 million crowns. The Court of Appeals of 
Budapest, in affirming the trial court’s decision, which refused to entertain 


the suit, said, inter alia:] 
[TRANSLATION] 


“Tt is true that there is no inter- 
national treaty between the Hun- 
garian and the Turkish State which 
would exclude the enforcement by 
Hungarian courts of a private law 
claim which might arise against the 
Turkish State or against its sovereign. 

“However, international law, 
which is based on the legal convic- 
tion unanimously shared by States, 
is manifested not only in conven- 
tional rules but also in continuous 
practice of States; and the practice 
concerning the matter which this 
court has to decide is as follows: 

“Tf a foreign State or its sovereign 
could be compelled to be a party 
litigant before a local court and sub- 
mit itself to the local administration 
of law, this would result in submis- 
sion to the local sovereignty, and 
thus would be contrary to the inde- 


“Tgaz ugyan, hogy a magyar 
Allamnak a toérék dllammal nines 
oly nemzetkézi szerzédése, mely 
a térédk dAllam ellen vagy annak 
uralkoddéja ellen fenndll6 magdnjogi 
igényeknek a magyar birésdg elédtti 
érvényesitését kizirnd. 

‘“Amde az dllamok egybehangzé 
jogi meggyézédésén alapulé nem- 
zetk6zi jog nemesak tételes (szerz6- 
déses) szabdlyokban, hanem a2 
4lland6 nemzetkézi joggyakorlatban 
is nyilv4nul; a most eldéntendé 
kérdésben pedig a gyakorlat a kévet- 
kezékben alakult ki: 

“Ha tehadt a kilféldi 4llamot vagy 
Allamfét arra lehetne kényszeriteni, 
hogy a belfdldi birés4g elétt perbe 
bocs4tkozzék s ennek a jogszolgil- 
tatdsdt igénybe vegye, ez a belféldi 
fllamhatalomnak valé aldvetését 
eredményezné és ellentétbe dllana 


id 
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pendence and equality of sovereign 
States mutually recognized in inter- 
national intercourse and forming, 
indeed, the basis of international 
law. 

“Whence it follows that foreign 
states and foreign sovereigns cannot 
be subjected to local jurisdiction, 
not only with respect to acts of a 
public character performed in the 
exercise of sovereignty, but,—apart 
from certain exceptions,—not even 
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a szuverén 4llamoknak a nemzetk6zi 
érintkezésben kélesénésen elismert 
és a nemzetkézi jog alapjdt képezé 
fiiggetlenségével és egyenldségével. 


“Ebbél kévetkezik, hogy a kiilf- 
dllamokat és dllamféket nemesak 
kézjogi jellegii 4llamhatalmi cselek- 
ményekbél kifolyélag,—hanem_bi- 
zonyos kivételektél eltekintve—még 
szorosan vett magdnjogi iigyletekbél 
kifolyélag sem lehet a belféldi biré- 


with respect to transactions strictly sdg joghatésdga al4 vonni. * * * ” 


within the domain of private 

law. * * 

(X. c. Imperial Turkish Treasury (Itélétdbla [Court of Appeals], Budapest, 
1916), Dec. No. P. IV. 5081, Perjogi Déntvénytdr, 1917, Vol. II. No. 445.) 


Italy: 
Carlo d’Austria ce. Nobili, (Corte di Cassazione, Roma, 1921), 1921 
Giurisprudenza Italiana 1.47. 


See also: Gabba, De la compétence des tribunaux ad l’égard des Souverains 
et des Etats étrangers, 15 Journal du Droit International (1888), 180 ff.; 16 
ibid. (1889), 543 ff.; 17 ibid. (1890), 27 ff. 


The term “‘State,”’ as used in this convention, specifically excludes political 
subdivisions of the State. Thus the State of New York, the Province of 
Quebec, the Départment de la Seine, the city of Hamburg, etc., are not in- 
cluded when the word ‘‘State”’ is here used. 

Some courts have failed to draw a distinction between States and their 
political subdivisions. This may be due in part to the fact that they classify 
both as juristic persons (personnes morales). This attitude, however, seems 
to rest upon considerations of private law more than on a decision as to the 
position of political subdivisions in public international law. 


Treaties and Conventions 
“Each contracting State, as a juristic person, has full capacity to acquire 
and exercise civil rights and to assume obligations of the same character 
within the territory of the others, without restrictions other than those 
expressly established by the local law.’”’ (Code of Private International 
Law, Sixth International Conference of American States, Habana, 1928, 
Art. 31, Final Act of the Conference, p. 24.) 


‘El Estado en el cardcter de persona juridica tiene capacidad para ad- 
quirir derechos y contraer obligaciones en el territorio de otro Estado, de 


conformidad a las leyes de este ultimo.” (Tratado de derecho civil inter- 
nacional, Congreso Sud-A mericano de derecho internacional privado (Monte- 
video, 1889), Tit. I, Art. 3, Restelli, Actas y Tratados del Congreso, etc. 
(Buenos Ayres, 1928), p. 850.) 


1 Italics inserted. 
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Opinions and Decisions 

Belgium: 

“‘Attendu que les Etats étrangers sont, en tant que personnes civiles et 
au méme titre que les autres étrangers, justiciables des tribunaux belges;”’ 
(Société anonyme des chemins de fer Liégeois-Luxembourgeois c. Etat néer- 
landais (Ministére du Waterstaat) (Cour de Cassation, 1903), 1903 Pasicrisie 


Belge, I. 294, 302.) 


Italy: 

[TRANSLATION] 

“On the other hand, if the acts of 
the state organ are in the domain of 
private business, they are subject to 
the familiar principle jure privatorum 
utitur. In such case, the state 
assumes the character of a juristic 
person, and in the relations which 
follow from its activity as such, it 
may not avoid the jurisdiction of 
another state, within the limits, of 
course, which the latter may have 
fixed for the activity of its Judicial 
organs as regards foreigners.”’ 


“Se per contrario gli atti pro- 
venienti dall’organo statale siano 
di ordine patrimoniale, subentra il 
noto principio jure privatorum utitur. 
In tal caso lo Stato assume la figura 
di una qualsiasi persona giuridica e 
nella disciplina dei rapporti che 
conseguono dallo svolgimento della 
sua attivitA non pud sottrarsi alla 
giurisdizione di un altro Stato, ben 
s’intende, entro i confini che questo 
pud aver prefisso all’attivita dei 
proprii organi giudiziarii in confronto 
degli stranieri.” 


(Societd riunite di assicurazione e riassicurazione c. United States Shipping 
Board (Corte d’appello, Napoli, 1925), 67 Monitore det Tribunali (1926) 336.) 


[TRANSLATION] 


“When a foreign state engages in 
a purely commercial activity, and, 
in the administration of its property, 
operates more et jure privatorum, it 
appears no different from any foreign 
juristic person; whence the legal con- 
sequence that with regard to it, the 
jurisdictional power cannot be con- 
fined within the limits of interna- 
tional law, but must be applied 
within those limits which every state 
assigns to the activities of its own 
judicial organs with respect to for- 
eigners.”’ 


“Quando uno Stato estero estrin- 
seca una attivitaé meramente patri- 
moniale, e, amministrando i suoi 
beni, opera more et jure privatorum, 
non altrimenti esso appare che quale 
persona giuridica straniera; donde 
la legittima conseguenza che di 
fronte a lui la potesta giurisdizionale 
non possa trovare limiti giuridici 
internazionali, ma debba esplicarsi 
entro quei confini che ogni Stato 
assegna alla attivité dei propri 
organi giudiziari in confronto di 
stranieri.”’ 


(Governo Francese ec. Serra (Corte d’appello, Genova, 1925), 66 Monitore det 


Tribunali (1925) 777, at 778.) 


[TRANSLATION] 


“Whereas the court deems it futile 
to pursue the question [whether the 
government of Tunis was autono- 
mous and sovereign though under 
the protectorate of France] inasmuch 


“ Attesoché la Corte ritenga inutile 
di esaminare si ffatta questione non 
accenttando il principio invocato 
come massima generale ed assoluta. 
Essa invero distingue, come ha fatto 


‘g 
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as it cannot accept the principle in- 
voked as a general and absolute 
maxim; for it draws a distinction, as 
it has done before this time, between 
the state as a political power and the 
state as a civil person, and, together 
with the Corte di cassazione of 
Florence, which affirmed a previous 
judgment of this court, considers 
that, although the acts of a govern- 
ment relating to its high political 
mission may not be subject to the 
control or criticism of another power 
or foreign authority, and the exercise 
of sovereignty may not be sub- 
ordinated to the jurisprudence or 
jurisdiction of a foreign power, 
nevertheless, when these high pre- 
rogatives are not employed, and the 
government, as a civil body, de- 
scends into the sphere of contracts 
and transactions so as to acquire 
rights and to assume obligations, just 
as a private person might do, then 
the independence of the state is 
immaterial, for in such case it is a 
question solely of private acts and 


obligations which are to be gov- 
erned by the rules of the general 
law.” 

(Hamspohn c. Bey di Tunisi (Corte d’ A ppello, Lucca, 1887), 12 Il Foro Italiano 
474, at 485-486.) 


[TRANSLATION] 


“The State does not figure among 
the juristic persons mentioned in 
Art. 2 of the Civil Code, but it can- 
not be denied to be the juristic 
body par excellence, embracing all 
others, and enclosing them within 
its orbit. It has no need of being 
recognized by laws or decrees which 
could emanate from no higher au- 
thority; it exists by the nature of 
things both as political entity to 
represent the nation abroad, to 
defend it from enemies, and to pro- 
mote its increase and welfare, and 
as a legal entity in the limited sense 
of the private law because, it being 
incumbent upon it to provide for the 
administration of the public body 
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altra volta, lo Stato quale potere 
politico, dallo Stato quale persona 
civile, e considera, insieme alla Corte 
di cassazione di Firenze, la quale 
confermd un suo precedente giudicato, 
che mentre non é permesso che gli 
atti di un Governo concernenti 
alta sua missione politica, vadano 
soggetti al sindacato di altra Potenza 
o straniera autorita e che |’esercizio 
della sovranita cada sotta la giuris- 
prudenza, anzi giurisdizione di un 
potere straniero, quando perd queste 
eminenti prerogative sono in salvo, 
ed il Governo, come ente civile, 
scende nel campo dei contratti ed 
opera nel senso di acquistare diritti e 
di assumere obbligazioni, come fa- 
rebbe una persona privata, allora 
nulla ha che vedere l’indipendenza 
dello Stato, perché allora si tratta 
soltanto di azioni ed obbligazioni 
private e debbonsi sequire le regole 
del guis comune (App. Lucca, 22 
marzo 1886; Cass. Firence, 25 luglio 
1886; Cass. Napoli, 27 marzo 1886; 
Foro it., 1886, 1 col. 490, 913, 399).” 


“‘Lo Stato non figura tra i corpi 
morali menzionati nell’ art. 2° Codice 
civ., ma non si pud negare che 
non sia il corpo morale per eccellenza, 
che abbraccia tutti gli altri e li 
racchiude nella sua orbita. Esso 
non ha bisogno di essere riconosciuto 
con leggi o decreti, che da nes- 
suna autorita superiore potrebbero 
emanare: esiste per necessita di cose 
tanto come ente politico per rap- 
presentare la nazione presso le 
potenze estere, difenderle dai nemici 
e promuoverne l’incremento ed il 
benessere, quanto come persona 
giuridica nel senso ristretto del 
diritto privato, perché dovendo pure 
provvedere all’ amministrazione 
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and for the material interests of the 
individual citizens, it must acquire 
and own property, it must contract, 
it must sue and be sued, and, in a 
word, it must exercise civil rights 
in like manner as any other juristic 
person or private individual.” 


della cosa pubblica ed ai materiali 
interessi dei singoli cittadini gli @ 
d’uopo d’acquistare e possedere beni, 
contrattare, stare in giudizio ed in 
una parola esercitare i diritti civili 
al pari di un altro corpo morale o 
privato individuo qualunque.”’ 


(Morellet c. Governo Danese (Corte di Cassazione, Torino, 1882), 35 Giuris- 
prudenza Italiana (1883) I. 125, at 130-31.) 


Laws and Doctrine 

Argentine: 

[TRANSLATION] 

“Foreign States, each of their 
provinces or municipalities, estab- 
lishments, corporations, or associa- 
tions existing in foreign countries, 
and existing therein under condi- 
tions similar to those set forth in the 
preceding article, are also juristic 
persons.” 


“Son tambien personas juridicas 
los Estados estranjeros, cada una de 
sus Provincias 6 municipios, los 
establecimientos, corporaciones, 6 
associaciones existentes en paises 
estranjeros, y que existieren en ellos 
con iguales condiciones que los del 
articulo anterior.” 


(Argentine Republic, Codigo Civil (Ed. Official, 1883), Bk. I, §I, Tit. I, Art. 


34, pp. 15-16.) 


Guatemala: 


‘El reconocimiento del Estado en el orden politico, como entidad en las 


relaciones internacionales, trae consigo el reconocimiento juridico, pues es 
evidente que no podria negarse al Estado, calificado ascertadamente por 
Savigny, como persona moral necessaria, resultante del conjunto de todos 
los ciudadanos de una nacién, lo que se otorga a sociedades compuestas de 
una parte de los individuos de aquella. Es en virtud de esa facultad re- 
conocida al Estado extranjero, distinguiendo su capacidad politica de su 
capacidad juridica de derecho privado, que puede éste en otros paises, 
emitir empréstitos, adquirir bienes y ser proprietario de los edificios para 
su representaci6n diplomatica. Los casos prdcticos ocurridos y las solu- 
ciones acordadas demuestran la exactitud de esa afirmacién. * * * 

“‘E] derecho guatemalteco reconoce la existencia y capacidad de las per- 
sonas morales, ya las de derecho ptiblico, como los Estados extranjeros, ya 
las que ejercen su accién en el terreno de las relaciones privadas. 
Cédigo Civil y la Ley de Extranjeria dicen que no hay diferencia en cuanto 
al goce de los derechos civiles entre nacionales y extranjeros. De donde 
l6gicamente se deduce que al reconocer a los extranjeros la plenitud de sus 
derechos, siendo el de asociarse uno de éstos, el Estado extranjero, en 
cuanto a su cd4racter de persona juridica privada, queda igualmente com- 
prendido en el principio, pues su reconocimiento como persona juridica de 
derecho ptblico, es una consecuencia de la comunidad internacional. El 
Estado extranjero, como corporacién, como persona juridica en el campo del 
derecho privado, puedo adquirir, ejercitar y demandar todos esos derechos, 
ser sujeto activo y pasivo de ellos, responder ante los Tribunales y ser con- 
denado por ellos. Sin embargo, el Estado donde ejerza esa aptitud, sé 
reserva el derecho de limitar esas facultades y reglamentar su ejercicio de 
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acuerdo con sus conveniencias e intereses. En la prdctica, fuera de los 
casos particulares que hemos citado, el asunto no reviste mayor importancia 
porque generalmente se reduce a la compra de propiedades para la residen- 
cia de las legaciones, considerdndose entonces al adquirente como una per- 
sona juridica privada cualquiera, y como tal, sujeta a las leyes del pais. 


‘‘Pudiera sin embargo presentarse el caso de que un Gobierno extran- 
jero, en su cardcter de persona juridica privada fuere adquiriendo bienes 
inmuebles en al territorio nacional, con grave peligro para la soberania; 
pero entonces, interpretando el Estado sus intereses vitales, puede dictar 
las disposiciones oportunas y atin aplicar la expropiacién forzosa para con- 
jurar todo riesgo. Nuestra Ley de Extranjeria previsoramente establece 
que el extranjero en ningtin caso podrda transmitir la propriedad de los 
bienes raices que adquiera en la Reptiblica a ningin Gobierno extranjero 
(Art. 109).”’ (Matos, Curso de derecho internacional privado (Guatemala, 
1922), §§119, 120, pp. 181-183.) 


The use of the term ‘‘State”’ as explained in this article results in exclud- 
ing political subdivisions from the scope of the Convention. Their position 
before the courts of another State is accordingly left untouched. No State 
is hereby precluded from according to political subdivisions of other States 
the privileges and immunities which this Convention requires it to accord to 
the States themselves. 

The problem of the position of political subdivisions of States in the courts 
of another State is a very important one and its importance is increasing with 
the growth in the number of federal states. It is believed, however, that the 
topic is distinct from that dealt with in this Convention and should be the 
subject of separate study and agreement. It seems to be correct to assert 
that the status in international law of political subdivisions of a federal state 
is not the same as that of the federation itself, irrespective of the nature of 
their relation to the federation as defined in the respective constitutions. 
But before final judgment could be passed and definite proposals made in 
respect of political subdivisions, the constitutional aspects of the subject 
would have to be carefully canvassed. It must also be noted that the 
problem is not confined even to the comparatively narrow field of the prin- 
cipal component parts of a federal State; it would also be necessary to con- 
sider the position of provinces, departments, counties, municipalities, ete. 
For these several reasons it seems proper to exclude political subdivisions 
from the purview of this Convention. 

As already noted, some courts have failed to distinguish between States 
and their political subdivisions, partly because of the tendency to treat both 
as foreign juristic persons. Not enough cases have arisen in practice to 
justify the conclusion that any rule of international law on this point has 
come into being. Some courts have denied that political subdivisions are 
entitled to the privileges and immunities of States. The following excerpts, 
together with those already quoted (supra p. 480 ff.), indicate differing points 
of view which have been expressed. 
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Opinions and Decisions 
Supporting a distinction between States and their subdivisions: 


Belgium: 

‘‘ Attendu que le pouvoir exécutif belge a reconnu comme un Etat souve- 
rain les Etats-Unis du Brésil; que semblable reconnaissance qui rentre dans 
le cercle de ses attributions spéciales et exclusives, notamment en vertu des 
articles 66 et 68 de la Constitution, implique la reconnaissance comme 
souverain de |’Etat étranger tel qu’il est constitué; 

“‘Attendu que la République fédérative a été proclamée au Brésil le 15 
novembre 1889 et que le Congrés constituant a adopté la Constitution des 
Etats-Unis du Brésil, qui fut proclamée le 24 février 1891; 

““Attendu que les Etats-Unis du Brésil se composent d’un certain nom- 
bre d’Etats et d’un district fédéral qui lui-méme forme un Etat distinct; 

“Attendu que ces Etats, parmi lesquels figure |’Etat de Bahia ici en 
cause, se disent souverains, mais qu’en somme la souveraineté absolue et 
compléte, au point de vue du droit international, n’appartient qu’aux 
Etats-Unis du Brésil, c’est-d-dire 4 l’ensemble de tous les Etats particuliers 
et du district fédéral, chacun d’eux ayant des pouvoirs distincts dont seule 
la réunion implique la souveraineté compléte; 

“‘Attendu, en effet, que la Constitution fédérale porte (art. 63) que 
chaque Etat sera régi par la Constitution et par les lois qu’il adoptera, sous 
la seule réserve de respecter les principes constitutionnels de l’union, et 
que, d’autre part, la Constitution de l’Etat de Bahia, du 2 juillet 1891, 
reconnait a l’assemblée générale le droit de légiférer sur tous objets intéres- 
sant l’Etat, a l’exception de ceux qui sont spécialement réservés au pouvoir 
fédéral ou au pouvoir municipal (art. 36, §31); * * * 

“‘ Attendu que l’autorisation donnée le 30 aodt 1903 par le gouverneur de 
l’Etat de Bahia ne constitue pas un acte de souveraineté, mais un simple 
pouvoir donné a un tiers de rechercher a |’étranger un préteur, de débattre 
les conditions de l’emprunt et de les rapporter ensuite au gouverneur de 
l’Etat de Bahia qui seul avait compétence pour les approuver, les modifier 
ou les rejeter et contracter ensuite l’emprunt; 

“Que ce pouvoir comportait non pas une délégation, mais le mandat 
donné 4 un intermédiaire ou courtier de faire certaines recherches et 
démarches préliminaires en vue de |’émission d’un emprunt; que semblable 
pouvoir ne pouvait conférer qu’un droit civil, et ne touchait en rien 4 la 
souveraineté de ]’Etat de Bahia, * * * 

‘“‘ Attendu que l’indépendance réciproque des Etats souverains exige, il 
est vrai, que l’acte souverain d’un Etat ne puisse étre jugé par un autre; 
mais que cela revient 4 rechercher si l’acte, dont les conséquences sont 
soumises aux tribunaux, émane de la souveraineté de |’Etat étranger ou 
reléve du droit civil,—s’il a été accompli par le souverain ou par une entité 
exercant des droits privés; * * * 

““ * * * dit pour droit que les tribunaux belges sont compétents pour 
connaftre des conventions intervenues entre l’appelant et |’Etat de Bahia 
ou ses mandataires relativement a certain emprunt que voulait contracter 
cet Etat. * * * ” (Feldman c. Etat de Bahia (Cour d’appel, Bruxelles, 
1907), 1908 Pasicrisie Belge II, 55, 56-68 passim.) 


France: 
[Suit against the State of Céara of Brazil for the payment of matured in- 
terests and sinking fund on a loan issued in France in 1910. The respond- 
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ent filed a plea to the jurisdiction on the ground of sovereign immunity. 
The trial court overruled the plea; on appeal, affirmed.] 

“‘Attendu qu’en vertu d’un principe de droit international basé sur le 
respect de la souveraineté et de l’indépendance réciproque, des états 
étrangers ne peuvent étre traduits devant les tribunaux d’un autre état a 
raison des engagements qu’ils ont pu contracter envers les ressortissants 
de ce dernier; que cette immunité de juridiction, dérogatoire du droit 
commun frangais (art. 14 C. civ.), édictée par le droit des gens et dérivant 
du respect mutuel que se doivent les souverainetés, implique la possession 
par l’Etat qui en revendique le bénéfice, des attributs de la souveraineté 
relativement aux Etats étrangers; qu’un Etat ne saurait étre reconnu 
comme un [tat souverain en droit international si, quelle que soit l’étendue 
de ses pouvoirs internes, la constitution qui le régit ne lui reconnait aucune 
capacité pour exercer les attributs de la souveraineté dans le domaine inter- 
national: 

“Attendu qu’aux termes de I’art. 48 de la Constitution de la Répub- 
lique fédérative des Etats-Unis du Brésil du 24 février 1891, il est du res- 
sort exclusif du Président de la République, chef de pouvoir exécutif de la 
République, de déclarer la guerre et faire la paix, de nommer les membres 
du corps diplomatique et les agents consulaires, d’entamer les négociations 
internationales et conclure des arrangements, des conventions et des 
traités; qu’ainsi la République fédérale des Etats-Unis du Brésil étant seule 
pourvue des attributs de la souveraineté extérieure dans les relations de 
l'Union avec les Etats étrangers, L’Etat de Céara ne saurait invoquer le 
bénéfice de l’immunité de juridiction devant les tribunaux frangais;”’ 
(Etat de Céara c. Dorr (Cour d’appel, Colmar, 1928), 1928, 2. Gaz. Pal. 614.) 


“‘Attendu que le Crédit foncier d’Algérie et de Tunisie, détenteur de 
1.000 obligations 6% or 1912 du département d’ Antioquia (République de 
Colombie) qui lui ont été remises en garantie d’engagements pris par le 
Crédit financier pour |’Industrie, demande au département d’Antioquia, 
assigné en la personne du sieur Restrepo, son représentant 4 Paris, 
de lui payer, au taux du change or, le montant des coupons échus 
et du capital amorti desdites obligations;—Sur la recevabilité: Attendu 
que Restrepo, chargé d’affaires de la République de Colombie 4 Paris, ne 
saurait se prévaioir dans la présente instance de l’immunité de juridiction 
attachée 4 la qualité d’agent diplomatique; que ce n’est pas, en effet, en 
son nom personnel qu’il est assigné, ni comme représentant de la Répub- 
lique de Colombie, mais en tant que mandataire d’un département colom- 
bien, lequel n’étant pas Etat souverain, peut étre valablement cité devant 
les tribunaux frangais conformément 4 l’article 14 du Code civil: * * *” 
(Crédit foncier d’ Algérie et de Tunisie c. Département d’ Antioquia (Trib. 
civ., Seine, 1922), 1923. 1. Gaz. Pal. 439, 444). 


“* * * Considérant, tout d’abord, sur ce dernier moyen, que la ville de 
Genéve, simple commune de |’Etat de Genéve, ne saurait 4 aucun titre 
bénéficier de l’immunité qu’elle réclame et que la Confédération suisse, 
composée de vingt-deux cantons entre lesquels est réparti son territoire, 
pourrait seule invoquer; que, dans ses rapports avec les puissances étran- 
géres, en effet, elle seule peut se prévaloir de la qualité de puissance sou- 
veraine, ayant seule, 4 l’exclusion des divers Etats cantonaux qui la com- 
posent, des représentants accrédités auprés des gouvernements étrangers, 
et auprés de laquelle seule ces gouvernements sont diplomatiquement rep- 
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résentés; * * * ” (Ville de Genéve c. Consorts de Civry (Cour d’appel, Paris, 
1894), 1894 Dalloz, Pér. 2. 513, 515; affirmed by Cour de Cassation, Req., 
1895, 1895 Dalloz, Pér. 1. 344.) 


This decision was the subject of a report by the Swiss Conseil fédéral to 
the Assemblé fédérale: 

** * Or, l’action introduite nominalement contre la Ville de 
Genéve est, en réalité, dirigée contre le canton de Genéve, soit contre un 
Etat souverain étranger (Constitution fédérale, article 1 et 3), puisque, 
d’aprés le droit public genevois, qui entre ici exclusivement en ligne de 
compte, la ville n’est qu’un organe de 1’Etat. 

“En droit des gens comme en droit international privé, l’incompétence 
des tribunaux frangais parait donc établie. I] est 4 espérer que l’exception 
soulevée par la défenderesse finira par étre acceptée et qu’un conflit inter- 
national, qui ne s’harmoniserait guére avec les excellentes relations qui 
existent si heureusement entre la Suisse et la France, pourra étre ainsi 


évité. 
de gestion.” 
tional (1894) 1063.) 


Italy: 

[TRANSLATION] 

“In law, observed the Court pre- 
liminarily: by the circumstance that 
the concept of the modern state has 
the character of a civil person along- 
side of a political entity, it can not be 
doubted that the autonomous state 
of Séio Paulo in the Republic of the 
United States of Brazil, must, like 
every foreign state, be considered 
in Italy as an alien in consequence of 
private acts if not in consequence of 
governmental acts accomplished by 
it. And since an alien in Italy may 
in certain cases be sued before the 
judicial authority of the kingdom for 
suits with Italians, it is certain that 
the state of Sio Paulo was properly 
sued by Signor Somigli before this 
tribunal by virtue of the provisions 
of Art. 107 of the Code of Civil Pro- 
cedure which treats of the case of “‘an 
alien who has not a residence, habi- 
tation, or elected domicile in the 
kingdom” and furthermore by virtue 
of No. 2 of Art. 105 of the same Code, 
that is to say, for obligations which 
arise from contracts and facts which 
must receive or have received execu- 
tion in Italy. The existence of the 
first condition need not be demon- 
strated since it is notorious that the 
state of Sio Paulo does not have in 


Nous aurons a revenir sur cette affaire dans notre prochain rapport 
(Feuille fédérale, 4 mai 1892; 21 Journal du Droit Interna- 


“In diritto, osserva preliminar- 
mente il Collegio: che, per la circostan- 
za che il concetto dello Stato moderno 
é quello di una persona civile qualsi- 
asi, oltreché di un ente politico, non 
vi ha dubbio che lo Stato autonomo 
di San Paulo nella Repubblica con- 
federata del Brasile, come ogni Stato 
estero, in seguito ad atti, anziché 
d’impero, di gestione, quali i dedotti 
dal sig. Somigli, deve considerarsi 
ed aversi in Italia come uno straniero. 

“KE, poiché lo straniero in Italia pud 
in certi casi essere convenuto avanti 
Vautorité giudiziaria del regno per 
controversie con italiani, é@ certo 
altresi che lo Stato di San Paulo ben 
fu dal sig. Somigli chiamato in 
giudizio avanti questo tribunale, in 
base alla disposizione dell’art. 107 
cod. proc. civ.; per essere evidente 
che trattasi del caso di ‘‘straniero 
che non ha residenza, dimora, 0 
domicilio eletto nel regno” e del caso, 
altresi, di cui al n. 2 del precedente 
art. 105 dello stesso codice, cioé 
di obbligazione che avrebbero origine 
da contratti e fatti che per lo meno 
dovevano avere ed ebbero esecuzione 
in Italia. 

“La ricorrenza della prima condi- 
zione non ha bisogno di essere 
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Italy a special representation and dimostrata, perché lo Stato di San 
that his Excellency the Minister of Paulo é di notorieta che non ha in 
Brazil in Rome represents there the Italia uno speciale rappresentante e 
Confederacy of that country as a che S. E. il ministro del Brasile in 
political entity. * * * ” Roma rappresenta ivi la Confedera- 
zione di quel paese come ente 
politico * * * ” 
(Somigli c. Stato di San Paulo nel Brasile (Tribunale Firenze, 1906), 2 Rivista 
di diritto internazionale (1907), 379-380.) 


Contra: 


United States: 


The Mexican state of Yucatan has been permitted to sue in a court of 
the United States; State of Yucatan v. Argumedo (Supreme Court of New 
York, 1915), 92 Misc. Rep. 547; 157 N. Y. 8. 219. 


Belgium: 

“Attendu qu’en supposant méme que l|’on puisse admettre, contraire- 
ment 4 la thése absolue adoptée par le premier juge, que les tribunaux 
belges soient compétents 4 l’égard d’un Etat étranger qui se comporte en 
personne civile et fait des contrats de droit civil, encore faudrait-il re- 
connaitre que ces tribunaux sont toujours incompétents lorsqu’on leur 
demande de juger un acte gouvernemental posé par |’Etat étranger dans 
l’exercice de son imperium, tel notamment que la nomination ou la révoca- 
tion d’un agent: Le principe de l’indépendance des Etats, dit Laurent, 
Droit international privé, t. III, p. 74 et suiv., ne permet pas que les actes 


d’un gouvernement, agissant dans l’exercice de sa souveraineté, tombent 
sous la juridiction et la controle d’un pouvoir étranger; quand un gouverne- 
ment fait acte d’autorité, quand il exerce l’imperium, son indépendance est 
4 l’abri de toute atteinte;” (De Bock c. l’ Etat indépendant du Congo (Cour 
d’appel, Brussels, 1891), 1891 Pasicrisie Belge, 2. 419, 420.) 


Laws and Doctrine 


Brazil: 


“En parlant d’une facgon générale et reprenant le point de vue encore 
accepté par presque toutes les législations, disons qu’il faut tout d’abord 
excepter du besoin d’une reconnaissance par acte exprés l’Etat étranger, 
dont la personnalité juridique découle, comme une conséquence naturelle, 
de sa personnalité internationale, incontestable pour tous les pays qui ont 
reconnu officiellement son existence politique. 

‘“‘A ces personnes morales de droit pubiic, 4 qui Savigny a donné la dé- 
nomination de nécessaires, 4 |’Etat, il faut adjoindre, pour les mémes 
raisons, les provinces, les municipes, les communes, les circonscriptions ad- 
ministratives, enfin, qui, dans une échelle politique descendante, ont la 
— nature que |’Etat méme et dont la réunion constitue matériellement 

tat. 

“A ces personnes morales, par la spécialité de leur nature et la nécessité 
de leur existence, on ne peut pas méconnaitre la capacité juridique ou faire 
dépendre sa reconnaissance de démarches ou formalités. 

_ “Lexercice de cette capacité ne saurait cependant étre absolu. Il est 
incontestable que les Etats ont le droit, selon les convenances de leurs in- 
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téréts politiques, de limiter cet exercice, ce qui a été fait surtout au sujet de 
lacquisition de la propriété immobiliére. 

‘“‘Au Brésil, il n’existe aucune restriction de ce genre et la capacité juri- 
dique des personnes morales d’existence nécessaire, auxquelles il fait encore 
adjoindre le Saint-Siége, est donc parfaite sur le terrain du droit privé; 
elles peuvent acquérir des biens, exercer tous les droits et ester en justice 
activement et passivement. 

‘*A ce dernier rapport, la Constitution Fédérale est expresse, établissant 
dans son article 59, paragraphe I* a, la compétence exclusive de la Cour 
Supréme Fédérale pour connaitre des questions entre les nations étrangeres 
et le Brésil ou les Etats brésiliens, et celle de la Justice fédérale, en général, 
dans sa compétence ordinaire, pour les questions entre les Etats étrangers 
et les citoyens brésiliens (art. 60 e).’”’ (Octavio, Le droit international 
privé dans la législation brésilienne (Paris, 1915), pp. 112-113.) 


ARTICLE 1 (b) 


[As the terms are used in this Convention:] 

(b) A “court” of a State is a judicial tribunal, or an administrative 
tribunal exercising judicial or quasi-judicial functions, created by the State 
or by a political subdivision thereof. 


COMMENT 


The term “‘court’’ as used in the text is intended to have a broad connota- 
tion. The term is intended to include not only the strictly judicial bodies 
commonly comprised in the term, but also administrative tribunals exercis- 
ing judicial or quasi-judicial functions. Thus, in the United States, the 
Board of Tax Appeals, in France, the Conseil d’Etat, in Germany, the 
Reichsfinanzhof would be included. Some support for this broad use of the 
term is found in the discussion on Responsibility of States at the Hague 
Codification Conference, 1930, where the word ‘“‘courts’’ seems to have been 
taken to include administrative tribunals. Basis of Discussion No. 27 for 
the Conference had read, ‘“‘ * * * courts of the State (which term includes 
administrative tribunals) * * * ” (League Doc. C. 75.M.69.1929. V., 139). 
The parenthetical expression was omitted by the Conference Committee, 
apparently on the theory that it was unnecessary. (See Borchard, ‘‘‘Re- 
sponsibility of States’ at the Hague Conference,” 24 American Journal of 
International Law (1930), 517, 532.) 

In French, a distinction is made between “cour” (appellate court) and 
“tribunal” (court of first instance), but it appears that this difficulty of 
translation could be avoided only by a general descriptive phrase which 
does not seem wholly desirable. The French text of Basis of Discussion 
No. 27, referred to above, employed the terms “‘ * * * les juridictions de 
)’Etat (y compris les juridictions administratives) * * * ” It may also be 
noted that in French the official title of the Permanent Court of International 
Justice is ‘Cour permanente de justice internationale,” although this is not 
an appellate court. 


ii 
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ARTICLE 1(c), (d) 489 


By virtue of Article 1 (a), the political subdivisions of a State are not 
included in the term ‘“‘State”’ as used in this Convention (see Comment under 
Article 1 (a), p. 483) because the intention there was to exclude from the 
operation of this convention questions involving such political subdivisions. 
On the other hand, the intention here is to make it clear that the provisions 
of the Convention shall be made applicable by the signatory States to pro- 
ceedings in all courts within their territory or under their jurisdiction. 
Therefore, it seems necessary to specify in the definition of the term ‘‘court”’ 
that the courts established by the political subdivision of a State are included. 
Thus, for example, while the State of New York, and the Canton of Geneva 
are not “‘States” for the purposes of this Convention, the United States and 
Switzerland must see that the courts of New York and of the Canton of 
Geneva comply with the provisions contained therein. 


ARTICLE 1 (c) and (d) 
(As the terms are used in this Convention] 
(c) A “complainant” is a party which institutes a proceeding in a court. 
(d) A *‘respondent”’ is a party against which a proceeding is instituted in a 
court. 
COMMENT 


The selection of terminology used here is largely a matter of convenience. 
The Anglo-American terms “ plaintiff’ and ‘‘defendant”’ seem to have less 
direct counterparts in other languages than the terms selected. The Anglo- 
American terms frequently used in Admiralty Law are “‘libellant” and 
“respondent”’ or ‘‘claimant,’’ but the use of this last word here has a differ- 
ent connotation. In French, the terms “demandeur” and ‘“défendeur”’ 
are used. (See Code de procédure civile, I** Partie, Liv. I, Tit. I, Art. 1.) 
The terms used in German are “‘Klager”’ and “Beklagte’’; the term 
“Klager’’ is an equivalent of ‘‘complainant.’’ The Italian terminology is 
“attore’’ and “‘convenuto.”’ (See Codice.di Procedura Civile, Lib. I, Tit. 
Ill, Art. 134.) In Spanish, the terms “‘demandante”’ and ‘“‘demandado”’ 
are used. (See Ley de Enjudiciamiento Civil, Lib. I, Tit. II, Cap. IV, Art. 
720.) 

Before the Permanent Court of International Justice, the terms “appli- 
cant’ (“‘demandeur’’) and “‘respondent’’ (‘‘défendeur’’) are used. See 
Article 40 of the Statute, and Publications of the Court, Series A, No. 1, 
pp. 11 and 15; No. 2, p. 6. 

The Rules of Procedure of the United States and Great Britain Claims 
Commission, under the Special Agreement of August 18, 1910, use the terms 
“claimant Government” and “respondent Government.”’ (Report of Fred. 
K. Nielsen, American Agent, p. 11.) 

The statute of the Central American Court of Justice, in Article XV, 
used the term “‘demandado” for defendant. (Anales de la corte de justicia 
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Centroamericana, Vol. I, pp. 2,6.) Inits practice, the Court used the terms 
“E] demandante,” “‘la Alta Parte demandante,” “la Alta Parte actéra”’ 
and ‘“‘la Alta Parte demandada.” (See Anales de la corte de justicia Centro- 
americana, Vol. I, p. 208; Vol. VI, pp. 97, 108 and 111.) 

It would seem that the terms ‘‘complainant” and “respondent”’ are not 
subject to misinterpretation and may therefore be usefully employed in the 
Convention. 

The expression “institutes a proceeding” is intended to have a broad 
meaning. It includes all suits, petitions or other proceedings for setting in 
motion the judicial process. It includes intervention in a proceeding which 
has previously been instituted by another and joinder as a party complainant 
orrespondent. Ifa State seeks permission from a court to intervene or to be 
joined as a party, it should be deemed a complainant or respondent accord- 
ing toitscontentions. Similarly if another party seeks to draw in a State by 
interpleader or otherwise, such action should be considered to constitute the 
institution of a proceeding. 


ARTICLE 1 (e) (£) (g) 


[As the terms are used in this Convention] 

(e) A ‘‘counterclaim” is a claim by a respondent against a complainant. 

(f) A “direct counterclaim” is a counterclaim arising out of the facts or 
transactions upon which a complainant’s claim is based. 

(g) An ‘‘indirect counterclaim” is a counterclaim arising out of facts or 
transactions extrinsic to those upon which a complainant’s claim is based. 


COMMENT 


Some terminology should be adopted to describe the types of cross-action, 
which under most codes of procedure a respondent may present against a 
complainant. The adoption of such terminology involves difficulties, since 
in English law and the laws of the several states of the United States various 
meanings have been ascribed to the terms ‘‘counterclaim,”’ ‘cross-action,” 
“set-off,’’ and ‘“‘recoupment.”’ No one of these terms, therefore, presents a 
precise or fixed meaning. A considerable body of authority supports the 
division of counterclaims into ‘‘set-offs” and ‘‘recoupments.”’ 

The entire doctrine of counterclaim in the Anglo-American law is now 
based upon statute, although an earlier doctrine of recoupment of damages 
was built up by judicial decision. (Pomeroy, Code Remedies (5th ed., 1929), 
§607, *731.) In the development of the statutory law early in the 19th 
century, 


“‘Recoupment * * * although frequently confused with set off, is 
recognized as a distinct principle, namely, the right to present in opposi- 
tion to the plaintiff’s claim, for its reduction or extinguishment, a right of 
action in the defendant for loss or damages sustained by him in the same 
transaction through breach of contract or duty on the part of the plain- 
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tiff.’ (William H. Loyd, ‘‘Development of Set-Off,” 64 University of 
Pennsylvania Law Review (1915-16), 541, 563.) 


“Counterclaim” is sometimes used as a broad term, including ‘‘recoup- 
ment” and ‘“‘set-off,’’ and at other times it is used merely as a correlative 
classification with set-off. (Cf. Bouvier’s Law Dictionary (Rawle’s Ed., 
1897), p. 449; 25 Halsbury’s Laws of England (London, 1913), §852; cf. also 
Kingdom of Norway v. Federal Sugar Refining Co. (1923), 286 Fed. 188, at p. 
192-3; see also, in general, Clark and Surbeck, ‘‘The Pleading of Counter- 
claims,” 37 Yale Law Journal (1927-28), 300.) Although modern.statutory 
definitions vary, it is frequently provided that the counterclaim (“‘recoup- 
ment,”’ “‘set-off’’) must be one having some relation to the plaintiff’s claim, 
e.g., in a suit on a contract a counterclaim must also be based on a contract. 
For example, Section 266 of the New York Civil Practice Act of 1920 reads 
as follows: 


‘A counterclaim * * * must tend to diminish or defeat the plaintiff’s 
recovery, and must be one of the following causes of action against the 
plaintiff, or, in a proper case, against the person whom he represents, 
and in favor of the defendant: * * * ” 

‘“‘1, A cause of action arising out of the contract or transaction set forth 
in the complaint as the foundation of the plaintiff’s claim, or connected 
with the subject of the action. 

“2. In an action on contract, any other cause of action on contract, 
existing at the commencement of the action.” (Laws of 1920, ch. 925.) 


The distinction between recoupment (counterclaim arising from the same 
cause of action) and set-off or cross-action (counterclaim arising from a 
different cause of action) does, in fact, exist in Continental Law, but various 
terms are used interchangeably and indiscriminately to denote these two 
different types of counterclaims. 

In Roman law, whence this type of cross-action came into modern civil 
law, the compensatio, set-off, in certain cases operated by itself, without 
defendant’s pleading, and the judge disallowed plaintiff’s claim to the 
amount due from him to defendant. (See W. W. Buckland, A Tezt-Book of 
Roman Law (1921), pp. 700 ff., Sec. 238.) 

This type of cross-action, taken over from the Roman law, finds a coun- 
terpart in many modern European codes, under such names as compensation, 
compensazione, compensacion, Aufrechnung. (French Civil Code, Articles 
1289-1299; Italian Civil Code, Articles 1285 ff.; Spanish Civil Code, Articles 
1195 ff.; German Civil Code, Articles 387-396. ) 

It will be observed that compensatio in any of these legal systems is a 
remedy or defense in a definite and limited type of action. It is dealt with 
in that part of the codes which, under the heading of contracts and obliga- 
tions, defines the relations of creditor and debtor. Hence, none of the 
modern terms equivalent to the Latin compensatio corresponds to the Anglo- 
American terms “set-off” or “counterclaim.” 
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Relative to the distinction between compensatio in modern civil law and 
the common-law set-off, it was said, by the Supreme Court of the Philippine 


Islands: 


“Tt will be seen, however, that the compensation here provided for [i.e., 
Articles 1195 and 1196 of the Spanish Civil Code], while it resembles in 
many respects the common law set-off, and certain counterclaims provided 
for in the Code of Civil Procedure, differs therefrom in that a set-off or a 
counterclaim must be pleaded to be effectual; whereas compensation takes 
place by mere operation of law, and extinguishes reciprocally the two debts 
as soon as they exist simultaneously, to the amount of their respective 
sums * * *” (Yap Unki v. Chua Jamco (1909), 14 Philippine Reports 
602, 609.) 


More nearly equivalent to the English term counterclaim, are the French 
term, ‘‘demande reconventionnelle”’ and the German terms, ‘“‘ Wiederklage”’ 
and ‘‘Gegenforderung.”’ 


‘“‘La demande reconventionnelle est une demande incidente formée par 
le défendeur et qui tend soit 4 faire écarter la demande principale, soit A en 
restreindre les effets, soit méme 4 obtenir une condamnation contre le de- 
mandeur. * * * Actuellement, une demande reconventionnelle est re- 
cevable, lorsqu’elle satisfait 4 l’une des trois conditions suivantes, savoir: 
1° lorsqu’elle sert de défense a l’action principale; 2° ou qu’elle tend a une 
compensation judiciaire; 3° ou lorsqu’elle est simplement connexe 4 la de- 
mande principale. * * * ” (Dalloz, Répertotre pratique, under Demande 
reconventionnelle. Cf.: Glasson-Tissier, T'raité théorique et pratique d’or- 
ganisation judiciaire, de compétence et de procédure civile (3d ed., 1925), 
Vol. I, pp. 601 ff., §§237-244; Garsonnet-César-Bru, Précis de procédure 
civile (9th ed., 1923), pp. 124 ff., §§170—-177.) 

“‘Im Zivilprocess ist Wiederklage die wihrend eines Processes von dem 
Beklagten, dem Widerklager, gegen den Klager, den Widerbeklagten, in 
demselben Verfahren und zum Zwecke gleichzeitiger Verhandlung erho- 
bene Gegenklage, mit welcher ein selbstindiger Anspruch, in §33 ZPO 
Gegenanspruch gennant, geltend gemacht wird * * * ” (Stier-Somlé and 
Elster, Handwérterbuch des Rechiswissenschaft, Vol. 6 (1929), 906.) 


Article 40 of the Rules of the Permanent Court of International Justice 
contains provision for ‘‘counterclaims”’ (demandes reconventionnelles). (Pub- 
lications of the Court, Series D, No. 1, p. 52.) In its Judgment No. 13, the 
Court uses the term “set-off” (“‘compensation concrét’’), and speaks of the 
“set-off of any counterclaim” (“‘compensation’’). (Publications of the 
Court, Series A, No. 17, p. 60.) 

For the purpose of this Convention, the factual distinction represented by 
the terms “‘recoupment”’ and “‘set-off,’’ seems to be one which it is useful to 
preserve. It is not a question of abandoning a fixed terminology, since none 
exists. A new term of art may therefore be created. For this purpose, it 
would be possible to speak of ‘‘Counterclaims, Class A,’’ and ‘‘Counter- 
claims, Class B.” Less awkward and more descriptive terms have been used 
in the text, namely, “direct counterclaims” and “indirect counterclaims.” 


4 
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The use of the term ‘‘transaction” in the definitions in paragraphs (f) 
and (g), finds precedents in many American statutes and has been the subject 
of many interpretations. (See note in 33 Yale Law Journal (1923-24), 862 
and authorities there cited.) Although American judicial experience indi- 
cates some difficulty in fixing the meaning of this term, it is believed to be 
sufficiently clear to permit its incorporation in the Convention. It may be 
suggested that the term is used as equivalent to the French expression 
“causes et faits.”’ 

A reference to Articles 5 and 6 will show the extent to which the idea of 
counterclaims is utilized in the Convention and further authorities are col- 
lected in the Comments under these Articles. 


PART II. STATES AS COMPLAINANTS IN THE COURTS 
OF OTHER STATES 


ARTICLE 2 


A State shall not refuse, on the ground that the complainant is a State, to 
permit such State to institute a proceeding in its courts. 


COMMENT 


States have generally permitted other States to institute proceedings in 


their courts and there is no evidence of a disposition to alter this practice. 
On the other hand, it has sometimes been asserted that a foreign State is 
permitted to institute a proceeding in the court of another State merely as 
a matter of comity and not as a matter of right. 


Opinions and Decisions 
United States: 


(See Comment, Article 1 (a) for quotation from the opinion of the Su- 
preme Court of the United States in The Sapphire, supra, p. 738). 


“In Wulfsohn v. Russian Fed. Soviet Republic (234 N. Y. 372) we held 
that our courts would not entertain jurisdiction of an action brought with- 
out its consent against an existing foreign government, in control of the 
political and military power within its own territory, whether or not such 
government had been recognized by the United States. We have now to 
determine whether such a government may itself become a plaintiff here. 

“Tf recognized, undoubtedly it may. * * * Conceivably this right may 
depend on treaty. But if no treaty to that effect exists, the privilege rests 
upon the theory of international comity. * * * We reach the conclusion, 
therefore, that a foreign power brings an action in our courts not as a matter 
of right. Its power to do so is the creature of comity.””! (Russian Socialist 
Federated Soviet Republic v. Cibrario (Court of Appeals, New York, 1923), 
235 N. Y. 255, at 257, 262.) 


1 Italics inserted. 
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Great Britain: 

(See Comment, Article 1 (a) for quotation from the opinion of Lord 
Redesdale in the House of Lords in Hullet & Co. v. King of Spain, supra, 
p. 739.) 


Poland: 

[Suit by the commercial representation of the U.S. S. R., holder of a bill 
of exchange upon which the respondent was liable and which had been 
duly protested. Complainant applied to the District Court of Warsaw 
for leave to put in force the execution clause (klauzula egzekucyjna) 
whereby he may secure execution by merely bringing the bill into court 
and having it stamped. Under Polish law, the respondent may then 
commence an independent action to have the execution clause cancelled. 
The application of complainant was dismissed on the ground that as a 
foreign State could not be sued without its consent before Polish courts, 
the respondent could not bring an action against complainant for the can- 


cellation of the execution clause. 
[TRANSLATION] 

‘“ * * * According to generally 
accepted principles, a foreign State 
is entitled to enforce its civil rights 
if it is recognized by the State in 
which it sues, provided, of course, 
that the claim is not contrary to the 
law of that State or to public order. 
The very fact of political recognition 
of a foreign State implies (subject 
to contrary reservation) the recog- 
nition of its juristic personality at 
private law. It is unnecessary to 
obtain a separate act of recognition 
of its personality in private law. 
Whence follows such foreign State’s 
capacity to conclude contracts with 
the citizens of this country and to 
acquire property (subject to certain 
reservations, especially with respect 
to real estate). As a further conse- 
quence of the same principle, a for- 
eign State cannot be deprived of the 
right of enforcing its interests by 
legal proceeding in accordance with 
the law of this country. * * * 


On appeal, reversed.] 


Wedlug powszechnej opinji, obce 
pafstwo jest uprawnione do _ pos- 
zukiwania swoich praw cywilnych, 
o ile jest uznane przez pahstwo, 
w kt6rem wszczyna proces, byleby, 
naturalnie, roszezenie nie byto prze- 
ciwne prawu tego pafistwa lub 
porzadkowi publicznemu. Sam fakt 
uznania obcego panstwa pod wzgle- 
dem polityeznym (o ile niema prze- 
ciwnego zastrzeaenia) mieSci w sobie 
uznanie osobowosci prawnej pod 
wzgledem cywilnym. Nie ma wiec 
ono potrzeby uzyskiwania jeszcze 
odrebnego aktu uznania osobowoéci 
cywilnej. Stad plynie dla obcego 
pafstwa prawo zawierania kontrak- 
t6w z obywatelami miejscowymi 
i nabywania majatku (z pewnemi 
zastrzezeniami, zwiaszcza co do 
nieruchomosci). W dalszej konse- 
kwenciji tej zasady obce pafistwo 
nie moze byé pozbawione moznosci 
obrony swoich interes6w majatkow- 
ych w drodze, przewidzianej przez 
prawo miejscowe. 


(Commercial Representation of the U. S. S. R. ¢. Towarzstwo Przemyslowo 
Handlowe Maurycy Fajans (Supreme Court, 1928), 7 Orzecynictwo Sadow 
Polskich [Decisions of Polish Courts] 364.) 


The text of this article is phrased in such a way as to eliminate any doubt 
on this point and to confer on a foreign State the capacity to sue in the courts 


of another State as a matter of right. 


This is done on the supposition that 
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the practice is now so general that no State would be unwilling to have it 
crystallized in a rule of law, subject to the limitations which will be found 
in other articles of the Convention, notably in Articles 3 and 4. 


Doctrine 


“« * * * un Etat a le droit de s’adresser aux tribunaux étrangers pour y 


faire reconnaitre et sanctionner ses droits, dans tous les cas ou une action 
en justice est ouverte 4 un étranger contre les nationaux devant les tribu- 
naux de ces derniers. 

“En France ce principe a été admis de tout temps par les tribunaux 
* * * C’est d’ailleurs une jurisprudence conforme que |’on trouve adoptée 
par les tribunaux des différents pays. 

“‘La doctrine est généralement d’accord sur ce point avec la jurispru- 
dence.” (Féraud-Giraud, Etats et Souverains (1895) Vol. I, pp. 108-109. 
In support of this view he cites Pict, de Bar, Lainé, Lawrence, Laurent, 
Spée, F. de Martens, Gabba, P. Fiore, Ducrocque, Merlin, Renault, Weiss, 
Desjardins, and others.) 


As has been mentioned in the Comment under Article 1 (c) (supra, p. 490), 
intervening in a proceeding is equivalent to instituting a proceeding. There- 
fore, permission to institute a proceeding should be understood to include 
permission to intervene in a proceeding already instituted by another party; 
but, in seeking to intervene, the foreign State must proceed in accordance 
with the law of the forum; cf. Articles 4 and 14. 

The explanation in Article 1 (b) of the use of the term “court” makes it 
clear that this article applies both to courts established by a central govern- 
ment and to those established by a political subdivision thereof. 

It may be pointed out that permission to institute proceedings does not 
imply granting jurisdiction to a particular court or to any court ratione per- 
sonae or ratione materiae. These questions of the competence of the national 
courts must remain within the regulation of the nationallaw. Since the Con- 
vention merely requires that opportunity be given to “institute a proceeding,” 
there is no implication of requiring that any particular claims can thus be 
enforced. It seems desirable to mention particularly that permission to 
institute a proceeding does not of itself include permission to institute a pro- 
ceeding against the State of the forum or against any other State. The 
State of the forum of course is free to permit such a proceeding against itself, 
but the text should not carry any implication that it is compelled to permit 
the settlement of inter-state claims in this way. The Convention should be 
directed to the litigation of disputes between a State and a national of an- 
other State. Under this Article, State Z might institute in a court of State 
X, a proceeding against a national of State Y or against a national of State 
X. It is with such cases that this Convention is primarily concerned. It is 
conceivable that State X might also permit State Z to institute in one of its 
courts a proceeding against State Y, but it is not intended to complicate this 
Convention by introducing a new forum for the adjustment of controversies 
between States. Any State remains free to open its courts to two foreign 
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States; but it should be clearly understood that this Convention is not de- 
signed to regulate such litigations. Cf. The Nikolaos: Etat grec c. Etat 
italien (Cour d’appel, Bordeaux, 1917), 1916-1917 Gaz. Pal. 1016. 

This article, under which a foreign State may, as a matter of right, insti- 
tute proceedings in the courts of another State, is not intended to require a 
State to open its courts for the enforcement of the penal or revenue laws of 
the complainant State. Courts and commentators usually assert that a 
State will not assist in enforcing the penal or revenue laws of another State. 
Various reasons are given and many objections to the rule have been made. 
The following quotations indicate past and present views on the subject: 


Opinions and Decisions 
United States: 


[A ship of Spanish registry was seized off the coast of the United States 
for engaging in the slave trade and its cargo of slaves was libelled. Some 
of the slaves aboard had been captured from Portuguese ships and some 
from an American ship. The Portuguese and Spanish consuls filed claims. 
The court decreed for the libellant for the proportion of slaves found to 
have been taken from the American ship.] 

“‘Tf it [slave trade] is consistent with the law of nations, it cannot in it- 
self be piracy. It can be made so only by statute; and the obligation of 
the statute cannot transcend the legislative power of the state which may 
enact it. 

“Tf it be neither repugnant to the law of nations, nor piracy, it is almost 
superfluous to say, in this court, that the right of bringing in for adjudica- 
tion in time of peace, even where the vessel belongs to a nation which has 
prohibited the trade, cannot exist. The courts of no country execute the 
penal laws of another; * * * ” (Marshall, C. J.,in The Antelope (Supreme 
Court, 1825), 10 Wheaton (23 U.S.) 66, 122-123.) 


[Treasurer of a county of Indiana sued executors of estate of a former 
resident of Indiana, for taxes alleged due and unpaid to the county. Suit 
was brought in Federal district court in New York and complaint dis- 
missed. Affirmed on appeal.| 

“While the origin of the exception in the case of penal liabilities does 
not appear in the books, a sound basis for it exists, in my judgment, which 
includes liabilities for taxes as well. Even in the case of ordinary munici- 
pal liabilities, a court will not recognize those arising in a foreign state, if 
they run counter to the ‘settled public policy’ of itsown. Thus a scrutiny 
of the liability is necessarily always in reserve, and the possibility that it 
will be found not to accord with the policy of the domestic state. This is 
not a troublesome or delicate inquiry when the question arises between 
private persons, but it takes on quite another face when it concerns the 
relations between the foreign state and its own citizens or even those who 
may be temporarily within its borders. To pass upon the provisions for 
the public order of another state is, or at any rate should be, beyond the 
powers of a court; it involves the relations between the states themselves, 
with which courts are incompetent to deal, and which are intrusted to 
other authorities. It may commit the domestic state to a position which 
would seriously embarrass its neighbor. Revenue laws fall within the 


4 
a 
a 
| 
a 
a 
Med 
| 


ARTICLE 2 497 


same reasoning; they affect a state in matters as vital to its existence as its 
criminal laws. No court ought to undertake an inquiry which it cannot 
prosecute without determining whether those laws are consonant with its 
own notions of what is proper.’”’ (Concurring opinion of Learned Hand, 
Circuit Judge, in Moore v. Mitchell (Circuit Court of Appeals, 2d Circuit, 
1929), 30 F (2d) 600, 604.) 


Great Britain: 

[Queen of Holland claimed as creditor of estate of Dutch subject in pro- 
ceedings to settle his estate in England, basis of claim being succession 
duty imposed by Dutch law on estates of Dutch nationals.| 

«¢ * * * My own opinion is that there is a well recognized rule, which 
has been enforced for at least 200 years or thereabouts, under which these 
Courts will not collect the taxes of foreign States for the benefit of the 
sovereigns of those foreign States; and this is one of those actions which 
these Courts will not entertain. That being so, this application must suc- 
ceed. The statement of claim must therefore be struck out and the action 
dismissed; and, as the sovereign State has submitted to jurisdiction by 
coming here, I am in a position to order the sovereign State to pay the 
costs of the action.” (H. M. The Queen of Holland (Married Woman) v. 
Drukker (Chancery Division, 1928), L. R. [1928], 1 Ch. 877, 884.) 


[Finnish ship had been sold in British port to satisfy liens for wages and 
supplies. Finnish Government entered a claim for part of sale price under 
Finnish law taxing sale of Finnish ships abroad.] 

‘“There remains the application on behalf of the Finnish Government. 
It is said that the Eva is a Finnish ship, and that by Finnish law that Gov- 
ernment takes 244 per cent. of the sale price of Finnish ships sold out of 
Finnish nationality. * * * To my mind the fact that by Finnish law 
the Finnish Government upon the voluntary sale out of the Finnish Registry 
of a Finnish ship can charge the owners 24 per cent. on the sale price, 
gives them absolutely no right in regard to such a sale as has taken place 
in this Court. It does not appear that in Finnish law there is any right 
in rem or a maritime lien in respect of this charge, although I have no 
doubt that a ship sold in Finland can be prevented from leaving that 
country until the tax is paid. But the Eva was not sold under Finnish law. 
She was sold like any other chattel belonging to a foreigner which has 
been seized in this country under the powers of this Court, and the title 
passes not by reference to Finnish law, but by reference to English law. 
To such a sale taxes leviable in a foreign country upon the voluntary trans- 
fer of a ship appear to me to have no reference whatever.” (The Eva (Pro- 
bate, Divorce and Admiralty Division, 1921), L. R. [1921] P. 454, 457-8.) 


Germany: 

[Suit by a Russian city against a former Russian national, now a Prus- 
sian citizen, for municipal taxes for 1883-1907. Held for defendant.] 
[TRANSLATION] 

** * For no sovereign State * * * Denn kein souverdner 
will permit—apart from treaties—a Staat gestattet—von Staatsvertrigen 
foreign State to exercise sovereign abgesehen,—dass ein fremder Staat 
rights within its territory, or that its innerhalb seines Gebietes Hoheits- 
organs should give assistance to the rechte ausiibt, oder dass seine Organe 


at 
a 
of 
a 
e 
8. 
t- 
of 
y 
st 
AS 
1e 
or 
it 
s- 
eS 
h 
if 
it 
is 
n 
e 
0 
yr 
8, 
0 
h 
e 


498 


latter in the exercise of foreign sov- 
ereign rights, especially in the col- 
lection of taxes serving to supply its 
needs, whether state or municipal. 
Therefore it is not the function nor 
the business of courts to examine the 
legal validity of the claims for taxes 
of a foreign State against its sub- 
jects, to adjudicate [such claims] or 
to enforce [such claims] by its own 
machinery.” 


COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


jenem bei Ausiibung des fremden 


Hoheitsrechts, insbesondere bei Ein- 
ziehung der Steuern zur Deckung 
seiner staatlichen oder gemeind- 
lichen Bediirfnisse, dienstbar sind. 
Es ist daher nicht Aufgabe und 
Sache der Gerichte, die Steueran- 
spriiche eines fremden Staates gegen 
seine Untertanen auf ihre Rechts- 
missigkeit zu untersuchen, festzu- 
stellen und mittels Zwangsgewalt des 


eigenen Staates zur Durchfihrung 
zu bringen.” 
(Kammergericht XIV, Ziv. Sen., November 19, 1908, 20 Rechtsprechung des 
Oberlandesgerichtes, 91.) 


Doctrine 

‘“‘ Penal Laws.—‘ The common law considers crimes as altogether local, 
and cognizable and punishable exclusively in the country where they are 
committed. * * * The same doctrine has been frequently recognized in 
America. * * * Chief Justice Marshall, in delivering the opinion of the 
Supreme Court, said: ‘‘The Courts of no country execute the penal laws of 
another.”’’ * * * 

“Hence the High Court cannot entertain either an action for the recovery 
of a penalty due under the law of a foreign country, or an action on a for- 
eign judgment for such penalty. 

“Revenue Laws.—While refusal to enforce penal laws is easily under- 


stood, it is at first sight more difficult to justify the refusal of English 


Courts to enforce the revenue laws of foreign States. Not only can no 
action be brought to recover a revenue demand of a foreign Government, 
whether embodied in a judgment or not, but statutory authority exists 
under which negotiable instruments which are not duly stamped according 
to the law of their place of issue are nevertheless held valid in England. 
The ground of this refusal to exercise jurisdiction may have been in some 
degree commercial convenience, and it may then be compared with the 
rule that contracts in England will not be held invalid merely because they 
aim at the contravention of foreign revenue laws, a doctrine which appears 
still to be part of the law of England. The refusal may, however, be justi- 
fied on grounds of public policy. Revenue legislation by foreign States 
might be definitely injurious to British interests, or it might be aimed at 
foreigners under circumstances, e.g., in the case of political refugees, in 
which enforcement in England would be held to be contrary to public 
policy. Inasmuch as the application of this principle and consequent 
differentiation between foreign revenue demands might prove a source of 
political embarrassment, the Courts, in refusing, as a matter of principle, 
to enforce any revenue legislation, may be deemed to be observing a doc- 
wor ps — importance.” (Dicey, Conflict of Laws (4th ed., 1927), pp. 
5, 226. 


“Tt is a universal rule that the penal laws of a country are of no effect 
beyond its limits; consequently judgments proceeding on such laws will 
not be recognized in any other State. ‘The rule has its foundation in the 
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well-recognized principle that crimes, including in that term all breaches 
of the public law punishable by pecuniary mulct or otherwise, at the in- 
stance of the State Government or of some one representing the public, are 
local in this sense, that they are only cognizable and punishable in the 
country where they are committed!’ (Huntington v. Altrill.) * * * 

“It is also a universal rule that the revenue laws of a country will not be 
taken notice of by another country; consequently also, judgments proceed- 
ing on such laws will not be recognised. * 

“Tt has ‘long been laid down as a settled principle, that no nation is 
bound to protect or to regard the revenue laws of another country (Lord 
Mansfield, C. J., Holman v. Johnson); and, therefore, a contract made in 
one country by subjects or residents there to evade the revenue laws of 
another country is not deemed illegal in the country of its origin.’ [Story, 
Conflict of Laws, §257.] 

“Story considers this to be indefensible. He adds— 

“ ¢ Against this principle Pothier argued strongly, as being inconsist- 
ent with good faith and the moral duties of nations. Valin, however, 
supports it, and Emerigon defends it upon the unsatisfactory ground 
that smuggling is a vice common to all nations. An enlightened policy, 
founded upon national justice as well as national interest, would seem 
to favour the opinion of Pothier in all cases where positive legislation 
has not adopted the principle as a retaliation upon the narrow and 
exclusive revenue system of another nation. The contrary doctrine 
seems, however, firmly established in the actual practice of modern 
nations; too firmly, perhaps, to be shaken, except by some legislative 
Act abolishing it.’”’ (Piggott, Foreign Judgments (London, 1908) 88, 90— 
91, 92, 93.) 


“ ** * Unfortunately, from a very questionable subserviency to mere 
commercial gains, it has become an established formulary of the juris- 
prudence of the common law, that no nation will regard or enforce the 
revenue laws of any other country; and that the contracts of its own 
subjects, made to evade or defraud the laws or just rights of foreign na- 
tions, may be enforced in its own tribunals. Sound morals would seem to 
point to a very different conclusion. Pothier has, as we shall presently 
see, reprobated the doctrine in strong terms, as inconsistent with good 
faith and the just duties of nations to each other.” (Story, Conflict of 
Laws (7th ed., 1872), p. 283.) 


“Territorialité des jugements criminels—En matiére criminelle, on 
rencontre un principe bien connu en droit international: le principe de la 
territorialité du droit. La territorialité des lois pénales est le point de 
départ de toutes les solutions admises en cette matiére; elle signifie que 
tout ce qui touche 4 l’administration de la justice criminelle dans un pays 
est nécessairement renfermé dans les limites de ce pays. Le principe de 
la territorialité des lois pénales présente quelques difficultés lorsqu’on 
cherche a le motiver. On a dit que la territorialité des lois pénales est la 
suite de la territorialité de la souveraineté. La souveraineté de chaque 
pays ayant pour fonction certaine la distribution de la justice criminelle, 
il parait logique que de la territorialité de la souveraineté dérive la terri- 
torialité de ladite justice. * * * 

“Ces raisons sont trop générales, et il est plus juste de rapporter la 


den | 
ung 
nd- | 
nd. 

nd 
an- 
gen 
hts- | 
| 
des | 
ung 
des 
eal, 
are | 

in 
the 
s of 
ery 
for- 
der- 
lish 
1 no 
ent, | 
ists 
ling | 
und. =| 
ome 
the | 
hey 
ears 
sti- 
ates fj 
d at 
in 
blic | 
ent 
eof | 
ple, i 
10C- 
pp. 
fect | 
will 
the | 


500 COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


territorialité de la justice criminelle 4 cette idée que cette justice a été in- 
stituée pour faire cesser le trouble que causent dans chaque pays les 
infractions des délinquants. Ce trouble agitant le pays ov le délit a eu 
lieu, c’est la loi de ce pays et ce sont ses juridictions qui doivent étre compé- 
tentes quant 4 l’infraction. Mais encore, quoique cette derniére raison 
soit juste et permette de rattacher 4 un principe solide cette idée pratique- 
ment certaine de territorialité, elle n’est pas suffisante pour expliquer la 
rigueur extréme avec laquelle le principe a été maintenu, dans la pratique. 
En réalité, la paix publique ne serait pas ébranlée parce que |’on appli- 
querait parfois dans un Etat une loi pénale étrangére ou parce que des 
sentences pénales de magistrats étrangers y recevraient exécution; elle 
gagnerait par contre quelque chose 4 ce que l’expatriation n’engendrat plus 
Vimpunité. 

““Malgré toutes les objections, le principe est demeuré intact, excessif 
méme dans ses applications, jusqu’A nos jours. Comme il existe depuis 
fort longtemps et que l’on peut dire en général d’une institution trés 
ancienne qu’elle a des causes profondes incontestables et qu’elle représente 
quelque nécessité sociale, il faut chercher ailleurs encore les raisons d’étre 
de ce principe. Pour moi, ces raisons sont complexes et consistent plutét 
dans la diffusion de certaines opinions que dans |’existence de différences 
trés sensibles entre le civil et le criminel. 

“En réalité, il n’existe pas, en matiére pénale, de communauté juridique 
entre les nations. En matiére civile, au contraire, cette communauté 
s’est formée sans trop de peine; elle a pour manifestation le droit inter- 
national privé. Pourquoi cette différence? Elle tient 4 des raisons 
diverses. 

““D’abord a ce que le systéme des délits et le systéme des peines n’est 
pas le méme de nation 4 nation, de sorte que, pour cette raison déja, il 
parait difficile de formuler sur un territoire des inculpations qui ne figure- 
raient pas dans la loi locale, ou de faire subir des peines qu’elle ne connai- 
trait pas. Ona pu reculer aussi devant cette idée qu’une internationalisa- 
tion du droit criminel pourrait aboutir 4 donner une action trop étendue 4 
la répression des délits politiques, et 4 obliger ainsi une nation étrangére 4 
organiser ou 4 souffrir la punition d’actes qui ne sont point en eux-mémes 
des actes immoraux et qui ne sont dangereux qu’au pur point de vue de la 
politique nationale d’un autre Etat. Peut-étre ajouterait-on avec quel- 
que raison que la défiance professée 4 l’égard des sentences des juges 
étrangers a contribué dans une mesure appréciable 4 restreindre stricte- 
ment aux limites du territoire l’action du droit et de la juridiction criminels. 

“A ces raisons on peut en ajouter une derniére. 

“‘Les divers Etats, ou plutét les divers gouvernements ont probablement 
jugé excessif de se plier 4 une collaboration mutuelle aussi grande; ils 
collaborent sans trop de difficulté 4 l’administration du droit privé, et 
s’ils ne le faisaient pas, ils s’exposeraient aux incessantes réclamations des 
particuliers lésés par ce défaut de droit; mais quant au droit criminel dont 
Etat seul a, en quelque sorte, la gestion et dont il fait seul l’application, 
il a pu paraitre qu’il y aurait pour un Etat une collaboration trop intime 
avec les autres 4 vouloir aider ceux-ci dans leurs devoirs d’administration 
de la justice répressive. * * * 

“‘Jugements rendus en matiére fiscale. * * * 

‘“‘Les jugements rendus en matiére criminelle ne sont pas les seuls qui 
soient soumis & la loi de la territorialité absolue. Les jugements rendus en 
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matiére fiscale ne sont eux non plus susceptibles d’aucune exécution & 
l’étranger, et l’on n’a méme jamais songé 4 la possibilité de faire exécuter 
sur le territoire de l’un d’eux une sentence relative aux droits fiscaux de 
l’Etat qui aurait été rendue sur le territoire d’un autre. 

“On a ressenti, 4 notre époque, les inconvénients de ce régime de sé- 
paration compléte, mais jusqu’ici le principe lui-méme n’a pas été entamé et 
la limitation de l’effet de ces jugements au territoire du pays ov ils ont 
été rendus peut passer pour une vérité incontestable.” (Pillet, Droit 
international privé (Paris, 1924), Vol. II, pp. 569-572, 588.) 


“La décision 4 exécuter ne doit pas étre une condamnation pénale ou 
fiscale. Le droit de punir et le droit de percevoir des impdts sont considé- 
rés, en effet, comme des attributs exclusifs de la souveraineté, comme des 
droits ‘régaliens.’ De cette idée dérive la théorie, admise dans le monde 
entier, suivant laquelle les lois et les décisions judiciaires qui présentent un 
caractére pénal ou un caractére fiscal n’ont d’efficacité que sur le territoire 
du pays ov elles ont été portées, les autorités des autres Etats ne devant en 
tenir aucun compte. Par suite, il ne sera jamais permis, ni 4 un particulier, 
ni 4 une administration publique étrangére, d’obtenir |’exequatur pour 
un jugement de cette nature. 

“Mais cette régle comporte deux tempéraments. D’abord, 4 notre avis 
elle n’est pas applicable aux condamnations purement civiles qu’un tri- 
bunal de répression peut avoir prononcées au profit de la victime d’une 
infraction; pourquoi, effectivement, la nature de la juridiction qui a statué 
ou de la procédure suivie devrait-elle influer sur le sort d’une condamna- 
tion qui ne présente aucun caractére pénal et qui aurait pu émaner tout 
aussi bien d’une juridiction purement civile? En second lieu, depuis quel- 
ques années notre législation, réalisant un progrés trés appréciable, admit 
que les condamnations prononcées contre un Francais 4 |’étranger peuvent 
servir de base 4 des déchéances qu’il encourra méme dans notre pays.” 
a Manuel de droit international privé (Paris, 1914), §570, pp. 797- 
798. 


“Nur in Einem Falle muss die Vollstreckung und Anerkennung eines in 
Auslande ergangenen Urtheils immer verweigert werden. Es ist dies der 
Fall einer Verurtheilung auf eine wirkliche Strafklage. Das behuf der 
Vollstreckung angegangene Gericht kann hier nur soweit mitwirken, als 
seine Gesetze die Verurtheilung fiir absolut gerecht erkliren; die noch- 
malige Priifung der Sache ist daher unumginglich nothwendig. * * * 

“Die Uebertretung finanzgesetzlicher Bestimmungen endlich wird 
schon deshalb regelmissig die Auslieferung nicht begriinden, weil die 
hierfiir bestimmten Strafen meist nur das Vermégen treffen und polizei- 
licher Natur sind. * * * Festzuhalten aber ist, dass bei finanzgesetzlichen 
Uebertretungen ohne besonderen Vertrag Rechtshiilfe nie erwartet werden 
kann.” [Discussing extradition.] (Bar, Internationales Privatrecht (Han- 
over, 1862), pp. 475, 599.) 


Whether or not the arguments against this rule be sound, the rule is still 
observed in many countries. Pillet, in the above quotation, attributed the 
observance of the rule to the lack of a “communauté juridique entre les 
nations.” The present situation is thus summarized in the report of Dr. 
Schiicking as Rapporteur of a subcommittee of the League of Nations Com- 
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mittee of Experts for the Progressive Codification of International Law. 
(League Doc. C.201.M.75.1927.v. [C. P. D. I. 99 (2).].) Dr. Schiicking 
makes the following statements: 

“Nevertheless, the practical needs of international life are leading 
States to afford each other assistance, even in penal matters. This fact 
is revealed in a large number of conventional provisions, even though, as 
we have already pointed out, no special convention yet exists relating 
exclusively to judicial co-operation in penal matters. * * * Clearly, then, 
the idea of international judicial co-operation, based on rules of law, is 
undoubtedly making progress even in regard to penal matters. It would 
therefore seem particularly desirable to give this idea practical shape by 
means of a multi-State convention, as has already been done in the case of 
judicial co-operation in civil procedure. * * * It is clear from the fore- 
going pages of this report that in the matter of international judicial 
co-operation in penal cases there is already in existence a large body of 
legal principles relating to many important questions which are commonly 
accepted and have found expression in a large number of inter-State 
treaties. It would therefore seem possible to codify these principles in a 
collective agreement.” 


He gives a long list of treaties providing for judicial coéperation in penal 
matters. In addition, attention may be called to the following treaties: 
United States and Great Britain in Respect of Canada, to Suppress Smug- 
gling, June 6, 1924, U. S. Treaty Series No. 718; United States and Mexico, 
to Prevent Smuggling and for Certain Other Objects, December 23, 1925, 
ibid. No. 732; United States and Cuba, to Suppress Smuggling, March 11, 
1926, ibid. No. 739. The tendency to assist penal proceedings in other 
States through the medium of letters rogatory, is especially notable. 

In order not to set up any obstacle in the way of increased judicial codpera- 
tion in penal or fiscal matters, it seems best to leave it to the individual 
States whether and to what extent they wish to open their courts to foreign 
States for the enforcement of penal or revenue laws. It is believed that in 
its present form, Article 2 assures States which are not yet prepared to assume 
commitments in this respect, that giving opportunity to a foreign State to 
appear as a matter of right, as complainant in the local courts, will not lead 
to such a result. On the other hand, there is nothing in Article 2 to prevent 
a State, which has already assumed or which subsequently assumes a special 
conventional obligation to assist in the enforcement of the penal or revenue 
laws of another State, from doing so. Moreover, a State is at liberty to en- 
force such laws if it chooses to do so even in the absence of conventional 
obligations. 

The expediency of leaving, for the present, affirmative rules on this sub- 
ject to special conventions, is indicated by the provisions which were included 
in the Convention on Private International Law, adopted at Habana in 
1928: 

“Art. 304. No contracting state shall apply in its territory the penal 
laws of the other.” 
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“Art. 436. No contracting state shall execute the judgments rendered 
in one of the others in penal matters in respect to the sanctions of that 
class which they impose. 

“Art. 437. They may, however, execute the said judgments in respect 
to civil liability and the effects thereof upon the property of the convicted 
person if they have been rendered by a competent judge or tribunal in 
accordance with this code and upon a hearing of the interested party and 
if the other conditions of form and procedure established by the first 
chapter of this title have been complied with.”” (Code on Private Inter- 
national Law, 1928, Final Act of the Sixth International Conference of 
American States, pp. 60 and 79.) 


ARTICLE 3 


A State may refuse to permit another State to institute or to continue a 
proceeding in its courts if it does not recognize that State or if diplomatic re- 
lations are not maintained between the two States. 


COMMENT 


The text of this article is involved in a drafting difficulty due to the fact 
that under Article 1 (a) the term “‘State’’ includes the government of a 
State. It is accordingly difficult to distinguish in the text between cases of 
non-recognition of States and non-recognition of governments. The text 
must be read as meaning ‘“ * * * if it does not recognize that State or if 
it does not recognize the government of that State. * * * ” 

After a new State comes into existence, as by the separation of a colony 
or province from the State of which it formerly was part or by the dissolution 
of a confederation, there usually elapses a period of time before that new 
State is recognized by other States. During such an interval, a State 
which has not recognized the new State may refuse to permit it to institute 
a proceeding. 

In the case of a change of government in a State, foreign States may not 
recognize the new government, although the recognition of the State itself 
is not called into question. Cf. Lehigh Valley R. Co. v. State of Russia 
(Circuit Court of Appeals, Second Circuit, 1927), 21 Fed. (2d) 396. A State 
which does not recognize the new government may, under this article, refuse 
to permit the institution of a proceeding on behalf of the State which the 
unrecognized government purports to represent. 

It is obvious that States always act through agents. The agent may be 
the government, which in turn may designate an individual as its agent for 
the purpose of instituting a proceeding in a court of another State. Whena 
State does not recognize another State or its government, it may also refuse 
to admit that any individual has been or can be properly authorized to 
tepresent either the State or the government. A State which has recently 
come into existence may have been recognized by a sufficient number of 
other States to justify the conclusion that it is a member of the community 
of nations, and therefore a “State” in the sense of this Convention under 
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Article 1 (a). But if the new State has not been recognized by State X, 
State X should not be placed under a duty to permit the new State to insti- 
tute a proceeding in a court of X. Under Article 2, State X may not refuse 
such permission “‘on the ground that the complainant is a State’”’; under this 
article, State X may refuse permission on the ground that it does not recog- 
nize the complainant as a State whether or not it be such in fact and within 
the meaning of this Convention. 

In the case of non-recognition of a new government it is doubtful whether 
a State which has not recognized such a government would be willing to 
accept an obligation (as imposed by Article 2) to open its courts to it. It 
might be inclined to open its courts to an unrecognized government which 
had been in power for several years if it were seeking to enforce a claim in its 
own right and not merely as successor to a preceding government. 

Where the situation is one of non-maintenance of diplomatic relations with 
a recognized government, the reasons are perhaps less conclusive. The 
strongest case would be one wherein the State of the forum was at war with 
the State which desired to institute a proceeding. In such a case, it seems 
clear that no duty could be laid upon the State of the forum to permit the 
institution of a proceeding. Among other difficulties may be mentioned 
that arising from the common rule against communications with the enemy. 
If war has not been declared, but diplomatic relations have been severed, it 
might be desirable for one disputant State to leave its courts open to the 
other, but it is doubtful whether States would accept an obligation to do so. 
Much would depend upon the extent of the irritation or disagreement which 
led to breaking off relations. The text also leaves a State free to withhold 
permission to institute a proceeding from a State toward which it may be 
well disposed, but with which it has never opened or has not continued diplo- 
matic relations, perhaps because of a lack of contacts. In such cases it may 
be assumed that the permission would be accorded, though the State would 
be under no obligation to do so. 

Not enough evidence of a general practice has been found to justify the 
statement that this article is expressive of existing international law. 
Whether or not this be an existing rule of law, it seems doubtful whether the 
converse proposition would be generally acceptable. Under this article as 
drafted States are left free to accord or withhold this privilege at will. 
Opinions and Decisions 

United States: 


“The Soviet Republic never having been recognized as a sovereign 
state by this government, it may not maintain this libel in the federal 
courts. Its alleged agent would have no better or greater rights than his 
principal.” (The Penza (District Court, Eastern District, New York, 
1921), 277 Fed. 91, 94. Cf. Republic of China v. Merchants’ Fire Assur. 
Corp. (Circuit Court of Appeals, Ninth Circuit, 1929), 30 F. (2) 278.) 


_ “We reach the conclusion, therefore, that a foreign power brings an ac- 
tion in our courts not as a matter of right. Its power to do so is the 
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creature of comity. Until such government is recognized by the United 
States, no such comity exists. The plaintiff concededly has not been so 
recognized. There is, therefore, no proper party before us.” (Russian 
Socialist Federated Soviet Republic v. Cibrario (New York Court of Appeals, 
1923), 235 N. Y. 255, 262. Cf. U. S. S. R. ¢. Cibrario (Corte d’appello, 
Genova, 1930), 1930 Giurisprudenza Italiana I. 2. 437.) 


Great Britain: 

“Mr. Romilly, for the Plaintiff, * * * moved, that the Governor and 
Company of the Bank of England and the South Sea Company may be 
restrained from permitting a transfer of, and the trustees from transferring, 
certain funds, standing in their names under a purchase by the old Gov- 
ernment of Berne before the Revolution. 

“Mr. Piggott and Mr. Wooddeson, for the Bank of England, and Mr. 
Mansfield and Mr. Steele, for the Trustees, opposed the motion; on the 
ground, that the existing Government of Switzerland, not being acknowl- 
_— by the Government of this Country, could not be noticed by the 

ourt. 

“The Lord Chancellor would not make the Order; observing, that he was 
much struck with the objection; and it was extremely difficult to say, a 
judicial Court can take notice of a Government, never authorized by the 
Government of the Country, in which that Court sits; and, whether the 
Foreign Government is recognized, or not, is matter of public notoriety.”’ 
(The City of Berne in Switzerland v. The Bank of England (Chancery, 1804), 
9 Vesey, Jr., 347; 32 Eng. Rep. 636.) 

Belgium: 

[Suit by the commercial representation of the U. 8.8. R. at Paris against 
a Belgian firm with respect to goods manufactured by the latter. The 
trial court entertained the proceeding. Reversed.|] 

“* * * Attendu qu’un Etat étranger n’a l’accés du prétoire en Belgique 
que si son gouvernement a été officiellement reconnu par le Gouvernement 
belge, qui seul a le pouvoir de le faire; que c’est un principe de droit public 
que la prérogative de la reconnaissance d’un Etat appartient au pouvoir 
exécutif seul, le pouvoir judiciaire n’ayant 4 cet égard que le droit de 
constater la situation de fait établie par le Gouvernement de son pays 
* * *: Attendu, que le Gouvernement des Soviets n’a pas été reconnu par 
le Gouvernement belge; que refuser de reconnaitre un Etat étranger, c’est, 
de la part du pouvoir exécutif, lui refuser toute capacité juridique, * * * 
Par ces motifs, la Cour * * * met 4 néant le jugement dont appel, declare 
action non recevable * * * ” (Despa et fils c. Union des Républiques So- 
cialistes Soviétiques (Cour d’appel, Liége, 1931), 1931 Pasicrisie Belge II. 108.) 


Doctrine 
See, O. K. Fraenkel, ‘‘The Juristic Status of Foreign States, Their 
Property and Their Acts,” 25 Columbia Law Review (1925), 544-552, and, 
for a position opposite to that taken in the text, E. M. Borchard, ‘‘Can 
an Unrecognized Government Sue?” 31 Yale Law Journal (1922), 534. 


ARTICLE 4 


A State may refuse to permit another State to institute or to continue a 
Proceeding in its courts if such other State fails or refuses to comply with 
the usual rules of the forum relative to the institution or continuation of pro- 
ceedings, except as otherwise provided in Articles 6 and 18. 
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COMMENT 


As explained in the Comment under Article 1 (c), supra, p. 490, the institu- 
tion of a proceeding includes intervention in a proceeding already instituted. 
The term “usual rules” in this article means those existing in or for the 
court in which the proceeding is instituted. Special rules for complainant 
States as distinguished from complainant private persons would be proper, 
but these rules should not be framed ad hoc to apply to one particular litiga- 
tion. Nor should there be rules discriminating in favor of one State or 
against another. The rules should be general in the sense of being applicable 
to all similar litigants and to all similar litigations, the State of the forum 
being free to make reasonable classifications of both litigants and litigations. 
The exceptions noted in Articles 6 and 18 refer to possible rules of the 
forum requiring submission to certain indirect counterclaims and to the pro- 
duction of certain documents or evidence. See infra pages 517 ff. and 665 ff, 
It seems reasonable that if a State wishes to institute a proceeding in the 
courts of another State, or to continue a proceeding already instituted, it 
should comply with the rules of the forum which are in force relative to the 
institution or continuation of such a proceeding by any private party. Arti- 
cle 2 lays down the general rule that a State shall not, on the ground that the 
complainant is a State, refuse to permit another State to institute a proceed- 
ing in its courts. Article 3 authorizes a State to refuse such permission on 
the ground of non-recognition or the non-existence of diplomatic relations. 
This article authorizes a refusal of permission on the ground that the com- 
plainant State fails or refuses to comply with certain procedural rules. 
Article 4 in part overlaps Article 14 but is distinguishable from it in two 
respects. Article 14 places upon a State which is a party to a proceeding ina 
court of another State, a general duty to conform to the procedural rules of 
the forum; it applies to both complainant and respondent States. This 
article is directed exclusively to complainant States and relates only to cer- 
tain rules of the forum. Moreover, while Article 14 merely imposes a duty 
on a litigant State, Article 4 empowers the State of the forum to treat 
compliance with the rules of the forum as a condition of the institution or 
continuance of a proceeding, and accordingly authorizes it to stay or suspend 
the proceeding until the complainant State doescomply. By this device the 
State of the forum may avoid wounding the susceptibilities of a complainant 
State by issuing direct commands to it. Thus the court may decline to 
consider the proceeding properly instituted if certain steps preliminary 
to the institution of a proceeding have not been taken by the complainant 
State. For instance, in France it is required that before a proceeding is in- 
stituted, the complainant shall summon the respondent before the justice of 
the peace for a conciliation procedure (Code de procédure civile, Art. 48), un- 
less the claim is one which is exempted from such conciliation procedure 
(Ibid., Art. 49). The provisions of Article 4 make it clear that unless special 
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provisions in the law of the forum exempt a foreign complainant State from 
going through such preliminaries, it will have to take these steps before it 
can properly institute the proceeding. Or the proceeding may not be con- 
tinued if the complainant State fails to give discovery or security for costs 
under circumstances wherein the rules of the forum require a complainant to 
do so. This device of suspending proceedings has been followed by the 
English courts and is apparently not unfamiliar in other jurisdictions. Cf. 
in France: Navire ‘‘ Western Wave,”’ infra, Art. 14, p.651; in the Netherlands: 
Het Ottomaansche Keizerrijk t. Roselius en Co., infra, Art. 14, p. 652. 


Opinions and Decisions 
Great Britain: 


“« * * * Tn the ordinary case of a corporation being Defendant, the 
Plaintiff is entitled to ask that some officer of the corporation shall be 
made a Defendant with the corporation for the purpose of giving the dis- 
covery which the Plaintiff would get from a private individual in a suit 
against him—that is, discovery upon oath. The case of a foreign gov- 
ernment is the same as that of a corporation, and the ordinary practice 
applicable to a corporation must be adapted, as well as it will admit, to the 
case of a foreign government, whether it be a republic or a sovereignty. 
Considering the decision in United States of America v. Wagner, I hold 
that it is a matter of right on the part of the Plaintiffs in the cross suit to 
have upon oath the discovery in their suit which they seek to obtain, and 
that for that purpose they are entitled to have named by the Defendants 
in the cross suit a person or persons to be made a Defendant or Defend- 
ants. The mode of proceedings must be the same as that pointed out in 
United States of America v. Wagner, and all the proceedings in the original 
suit must be stayed until the name or names have been given.”’ (Republic 
of Peru v. Weguelin; Weguelin v. Republic of Peru (Equity 1875), L. R. 20 
Eq. 141-142.) 


[Motion to rescind an order of the registrar made on the 21st of De- 
cember, by which he ordered all proceedings in an action for damage by 
collision to be stayed until the plaintiffs gave security to answer the de- 
fendants’ counterclaim. 

“The action was brought by the owners, master and crew of the Louise 
Marie against the Newbattle, the owners of which vessel had given bail. 
The Louise Marie, it was admitted, was the property of the King of the 
Belgians, and a public vessel of that government employed as a mail packet 
for mails, passengers, and merchandize between Dover and Ostend. The 
defendants counterclaimed, and on application to the registrar he made 
the order against which the plaintiffs appealed.’’} 

[Opinion of Cotton, L. J.]: “I think that this order appealed against 
was right. There is here a counterclaim, which is the same as a cross 
action, and s. 34 of the Admiralty Court Act, 1861, gives the Court power 
to make the order subject to the question whether it can be made against 
a foreign sovereign. It was decided in The Parlement Belge, that a ship 
belonging to the Belgian government could not be seized when that govern- 
ment were defendants in an action. But when a government comes in 
as a suitor, it submits to the jurisdiction of the Court and to all orders 
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which may properly be made. Regard must of course be had to the fact 
that in this case the King of the Belgians is a sovereign prince, but the 
order is nevertheless a proper one. It is a reasonable principle that a 
plaintiff whose ship cannot be seized, and against whom a cross action 
has been brought, shall put the defendant in the same position as if he (the 
defendant) were a plaintiff in an original action against a defendant whose 
ship could be arrested as security.” (The Newbatile (Court of Appeal, 
1885), L. R. 10 P. D., p. 33, 35.) 


[The United States sued for an accounting from an agent of Confederacy 
for cotton and proceeds of sale of cotton for the Confederacy. The de- 
fendant demurred to the bill on the ground that it failed to provide a means 
for his serving process in the action. The trial court upheld the demurrer 
but was reversed on appeal.| 

[Opinion of Lord Cairns, L. J.]: ‘‘ * * * Lapprehend that the only rule 
is, that the person, state, or corporation which has the interest must be the 
Plaintiff, and the Court willdo the best the law admits of to secure to the 
Defendant such defensive discovery and relief as he may be entitled to. 
The Court can in all cases suspend relief on the original bill until justice 
is in this respect done to the Defendant.” (United States of America v. 
Wagner (1867), L. R. II Chancery App. 582, 595.) 


France: 

The general procedural rule in France on an order to furnish cautio 
judicatum solvi seems to be as follows: 

“‘Ainsi, il a été jugé; * * * que le demandeur étranger qui n’a pas 
fourni caution dans le délai n’est past déchu de son action (Bordeaux, 23 
juin 1828, R. 92), mais doit étre déclaré seulement non recevable quant 4 
présent (Bordeaux, 24 janv. 1851, D. P. 52.2.18). * * * Que l’inobserva- 
tion du délai imparti n’entraine pas, pour |’étranger demandeur, la dé- 
chéance de son action, mais simplement la déchéance de l’instance (Paris, 
23 janv. 1891, D. P. 92. 2.327—V. toutefois Liége, 15 juill. 1835, R. 93).” 
(5 Dalloz, Répertoire Pratique, p. 742, sub Exceptions et Fins de Non- 
Recevoir, No. 98.) 


The applicability of various procedural rules to litigant States is discussed 
under Article 14 (infra, p. 646 ff) where precedents are also collected. 


ARTICLE 5 


A complainant State, by instituting a proceeding in a court of another State, 
submits to the jurisdiction of that court in respect of a direct counterclaim. 


COMMENT 


For the use of the term ‘direct counterclaim” see Article 1 (f). As to 
indirect counterclaims, see Article 6. 

This Article, in postulating submission of the complainant State to the 
jurisdiction of the court in respect of a direct counterclaim, is a specific 
application of the general principle of Article 4. It also may be considered 
as falling within the scope of Article 14, because the rules regarding the ad- 
missibility of counterclaims are usually classed with other rules of procedure. 


ARTICLE 5 509 


This article, however, is couched in terms of submission to the jurisdiction 
in order to assure the receivability of a direct counterclaim when a State is 
complainant. The number of instances in which courts have been forced to 
rule on counterclaims filed against foreign States, as well as the importance 
attached to this question in doctrinal discussions regarding the position of 
States before the courts of another State, indicate that the problem is of 
sufficient importance to warrant the inclusion of a special provision on this 
point. 

A counterclaim may be allowed on the theory that if complainant should 
owe a sum of money to respondent, then respondent should not be required 
to pay complainant before the accounts are balanced. On the other hand, 
a counterclaim may be allowed on the theory that it is in reality a defense to 
the complainant’s action. A third theory on which counterclaims have 
been allowed is that multiplicity of suits will thereby be avoided. The 
second of these theories seems the most appropriate one to follow when the 
complainant is a State. Where the counterclaim arises out of the same 
transaction, it should be treated as a proper defense and the claim of the 
State need not be adjudicated separately. It would seem to be manifestly 
unjust to place a respondent in a position in which he was not allowed to set 
up as a defense, a claim arising out of the same transaction, merely because 
the complainant is a State. 

The rule adopted in this article is supported by a considerable body of 
authority, although the cases are not uniform. 

Even where it has been admitted that the court may pass upon a counter- 
claim, doubt has arisen as to whether an affirmative judgment should be 
rendered against the complainant State. There seems no valid reason for 
not rendering such a judgment, although its execution must be governed by 
the provisions of Part V. of this convention, g. v. 

Attention may be called to the fact that Article 40 of the Rules of the 
Permanent Court of International Justice contains the following as to 
counterclaims: 

“‘Counter-cases shall contain: * * * 4. Conclusions based on the facts 


stated; these conclusions may include counterclaims, in so far as the latter 
come within the jurisdiction of the court; * * * ” 


Cf. Anzilotti D., La demande reconventionnelle en procédure internationale, 
57 Journal du droit international (1930), 857 ff. and infra, p. 516. 


Opinions and Decisions 


United States: 


[Bill by agent of British Government to redeem certain mortgaged 
premises. The respondent filed an answer and cross-bill, in the latter 
setting up a larger demand against the British Government, which they 
claimed the right to set off against the demand of the petitioner. | 

“The respondents claimed upon the argument, that, if there was any 
balance in their hands to which the petitioner was entitled, they had a 
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right to set-off against the claim, a large claim which they had against the 
British government, for whose benefit confessedly the petitioner was suing, 
consisting in part of the sum of $25,950, besides some interest upon it, 
found to have been ‘retained’ by the British government to satisfy a pen- 
alty of $5 for each rifle undelivered by the respondents within a certain 
time, within which by their contract with the British government the 
respondents were to deliver them, but which were afterwards delivered, 
and in part of the sum of $2,570.18 for the value of property destroyed or 
injured by the agents of the British government in inspecting the rifles 
manufactured under the contract—besides a further sum for loss sustained 
from delay in the payment for the guns, caused by the delay of the deliv- 
ery. As before suggested, we need not decide this question, but we can 
see no good reason why the respondents should not be allowed the amount 
retained by the British government as a forfeiture, since it is found by the 
committee that the delay arose entirely from the interference of the agents 
of the British government, in changing the orders from time to time with 
regard to the form of the arms and the work upon them, while in the prog- 
ress of manufacture. We think it is inequitable for the British govern- 
ment to withhold this sum. We regard the claim as essentially founded 
on contract, and since the British government is here asking for equity, 
and seeking to draw money out of the hands of the respondents, we think 
that this claim, however it may be with regard to the others, may properly 
be set-off against its demands. 

“And we think that this may be done, although the British govern- 
ment, as a foreign sovereignty, may not be liable to be sued in our courts, 
as we are inclined to think that it is not, since it is here asking for the 
interposition of the court, and has voluntarily come under our jurisdic- 
tion.” (Rowan v. Sharps’ Rifle Manufacturing Company (Supreme Court 
of Errors, Connecticut, 1860), 29 Conn. 282, 329.) 


[Suit by the Kingdom of Norway for money had and received in the sum 
of $165,000, to which the plaintiff was alleged to be equitably entitled. 
This sum was received by defendant from the United States Sugar Equali- 
zation Board in settlement of a claim for tortious interference with 
defendant’s contract to sell sugar to the plaintiff. Defendant filed a 
counterclaim for $219,000 on the ground that plaintiff had unlawfully failed 
to perform its contract for the purchase of 4,500 tons of sugar.] 

“A sovereign state, generally speaking, is not obliged to go into court; 
but, if it seeks the assistance of the court, it would seem to be in accord 
with the best principles of modern law that it should be obliged to submit 
to the jurisdiction of the court in respect of any set-off or counterclaim 
properly assertable as a defense in a similar suit between private litigants. 
Although, perhaps, the defendant should not be permitted to assert any 
counterclaim which would not be, in whole or part, a defense to the action 
brought by the state, yet, if it is necessary to examine a counterclaim for 
the purpose of determining whether there is a defense to the original ac- 
tion, it would seem inconsistent with the duty of a court of general juris- 
diction to do complete justice for the court not to determine the whole 
nature and extent of the counterclaim, even though it involved incidentally 
a determination that a sovereign state was indebted or obligated to the 
defendant. 

“There is no principle of public law exempting a sovereign state from 
its obligations under the law. It should not be assumed that a state de- 
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sires to deny or evade its obligations. There may be sound reasons of 
public policy why a state should be immune from the harassment of liti- 
gation in forums and under conditions not agreeable to the state. But, 
once the state has chosen its forum, there seems little reason in law or 
policy why it should not be subject to the substantive requirements of 
law and justice.” (Kingdom of Norway v. Federal Sugar Refining Company 
(District Court, So. Dist., New York, 1923), 286 Fed. 188, 193. Cf., 
United States of Mexico v. Rask, infra, p. 688.) 


Great Britain: 

[Action brought by owners, master and crew of the Louise Marie, a 
Belgian state-owned vessel employed as a mail packet for mails, passen- 
gers, and merchandize, against the Newbattle for collision damages. The 
Newbattle counterclaimed for its damages in the same collision, and an 
order was made that plaintiffs’ action be stayed until they gave security to 
answer the counterclaim. On appeal the order was sustained. |] 

[Opinion of Cotton, L. J.]: “I think that this order appealed against was 
right. There is here a counterclaim, which is the same as a cross action, 
and §34 of the Admiralty Court Act, 1861, gives the Court power to make 
the order subject to the question whether it can be made against a foreign 
sovereign. It was decided in The Parlement Belge, that a ship belonging 
to the Belgian government could not be seized when that government 
were defendants in an action. But when a government comes in as a 
suitor, it submits to the jurisdiction of the Court and to all orders which 
may properly be made. Regard must of course be had to the fact that in 
this case the King of the Belgians is a sovereign prince, but the order 
is nevertheless a proper one. It is a reasonable principle that a plaintiff 
whose ship cannot be seized, and against whom a cross action has been 
brought, shall put the defendant in the same position as if he (the de- 
fendant) were a plaintiff in an original action against a defendant whose 
ship could be arrested as security.” (The Newbattle (Court of Appeal, 
1885), L. R. 10 P. D., p. 33, 35.) 

Belgium: 

[Suit by the Peruvian government against a Belgian company for re- 
covery of guano, sold to respondent’s assignor, by revolutionary authority, 
temporarily in control of this State monopoly. Respondent counter- 
claimed for damages asserted to amount to 300,000 fes. caused by prevent- 
ing respondent from disposing of the guano. Complaint’s claim dismissed; 
counterclaim allowed in principle, subject to further proof of actual dam- 
age.| (L’Etat du Pérou c. Kerglinger et cons. (Cour d’appel, Bruxelles, 
1857), 1859 La Belgique Judiciaire 331.) 


France: 

“ * * * Attendu que le Gouvernement Ottoman a formé contre Letort 
une demande tendant 4 la résiliation aux torts et griefs du défendeur, de 
conventions verbales intervenues entre eux, au remboursement d’une 
somme de 10.635 frances versée en vertu de ces conventions, et 4 une in- 
demnité de 10.000 francs; Attendu que Letort, décédé depuis l’assignation, 
est représenté par ses héritiers qui ont déclaré reprendre l’instance; qu’ils 
concluent au rejet de la prétention du Gouvernement Ottoman et deman- 
dent reconventionnellement le paiement d’une somme de 13.556 francs 40, 
demeurant due en vertu des conventions verbales susrappelées et d’une 
somme de 10.000 francs 4 titre de dommages-intéréts; Attendu que la 
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demande reconventionnelle recevable en la forme est connexe et doit 
étre jointe 4 l’instance principale; * * * 

‘Donne acte aux héritiers Letort de leur reprise d’instance; Les déclare 
recevables en leur demande reconventionnelle, en ordonne la jonction 
avec la demande principale; 

““Déclare le Gouvernement Ottoman mal fondé en toutes ses demandes, 
fins et conclusions, ]’en déboute; Déclare les héritiers Letort bien fondés 
en leur demande reconventionnelle dans la mesure ot elle tend au rem- 
boursement d’une somme de 650 frances pour frais de voyage; les déclare 
mal fondés dans le surplus de leurs demandes, fins et conclusions, les en 
déboute; 

“‘Condamne le Gouvernement Ottoman a leur payer la dite somme de 
650 francs avec les intéréts de droit; 

“Le condamne aux dépens.” (Letort c. Gouv. Ottoman (Tribunal civil, 
Seine, 1914), 5 Revue juridique internationale de la locomotion aérienne 
(1914), 142, 143, 146.) 


Germany: 
[TRANSLATION] 


“Furthermore, it is generally rec- 
ognized that a State may volunta- 
rily submit to the jurisdiction of 
another State in a private law litiga- 
tion, and that such submission will 
be considered implied with respect 
to a counterclaim by the defendant, 
whenever a foreign State institutes a 


“Ferner ist allgemein anerkannt, 
dass in einem Privatrechtsstreite der 
eine Staat sich freiwillig der Gerichts- 
barkeit eines anderen Staates unter- 
werfen kann, welche Unterwerfung 
beziiglich der vom Gegner erhobenen 
Wiederklage anzunehmen sein wird, 
wenn der fremde Staat die Klage bei 


einem inlandischen Gerichte erhoben 
hat.” 

Bardorf g. Belgische Staats- und Eisenbahnfiskus (Reichsgericht, 1905) 
62 Entscheidungen des Reichsgerichts in Zivilsachen [RGZ] 165, at 167.) 


[A vessel owned by Portugal was damaged while passing through the 
Kaiser-Wilhelm Canal and the Portuguese government brought suit for 
damages against the German Reich on the basis of the Reich’s Liability 
Statute (Reichshaftungsgesetz), alleging that the collision with the bridge 
was the consequence of the pilot’s negligence. The German government 
filed a counterclaim for the damages inflicted on the bridge. The Court of 
Appeals awarded to complainant half of the damages claimed by it and 
awarded to respondent half of the counterclaim. On appeal by both 
parties, complainant’s appeal dismissed; respondent was awarded the full 


proceeding in a local court,”’ 


counterclaim.| 
[TRANSLATION] 


“That the latter, [i.e., the com- 
plainant], although a foreign State 
cannot be sued in the local courts on 
claims arising out of private law 
relations, (103 RGZ. 274), can never- 
theless be proceeded against by way 
of counterclaim is not doubtful in 
view of the connection between the 


“Dass dieser [der Klager], wenn 
auch ein ausliindischer Staat wegen 
privatrechtlicher Anspruche an sich 
vor den inlaindischen Gerichten nicht 
verklagt werden kann (RGZ. Bd. 
103, S. 274), mit einer Wiederklage 
vor diesem belangt werden kann, 
ist wegen des Zusammenhangs 


ARTICLE 5 


claim and the counterclaim in the 
case at bar. As for the rest, com- 
plainant has raised no objection to 
making use of the local courts and 
has thereby manifested its submis- 
sion to German jurisdiction (111 
RGZ 149).” 
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zwischen Klage-und Wiederklagean- 
spruch in gegebenen Falle nicht 
bedenklich. Im iibrigen, hat der 
Klager gegen die Inanspruchnahme 
vor dem inlindischen Gerichte auch 
keinen Wiederspruch erhoben und 
dadurch seine Unterwerfung unter 


die deutsche Gerichtsbarkeit zu er- 
kennen gegeben (RGZ. Bd. 111, 
S. 149).” 
(Portugesischer Staat g. Deutsches Reich (Reichsgericht, 1925), 111 Entscheid- 
ungen des Reichsgerichts in Zivilsachen [RGZ] 375, 380.) 


Italy: 

To an action on insurance policies brought by the U. 8. Shipping Board, 
the respondent insurance company interposed a counterclaim for premi- 
ums. The Shipping Board pleaded lack of jurisdiction to entertain the 
counterclaim on the ground of its identity with the government of the 
United States. Held that the counterclaim was proper and damages were 
awarded subject to the counterclaim of the insurance company. (Societd 
riunite di assicurazione e riassicurazione c. U. S. Shipping Board (Corte 
d’appello, Napoli, 1925), 67 Monitore dei Tribunali (1926), 336.) 


Contra: 
Opinions and Decisions 


United States: 
[France brought suit for recovery of $330,000. paid to defendants on a 


contract. Defendants counterclaimed for $600,000. for alleged breach of 
the same contract.| 

“Does such sovereign, by the mere fact of going into the courts of a 
friendly foreign jurisdiction, so by waiver give its consent to being sued by 
way of counterclaim? I am constrained to hold that it does not. It is, 
of course, apparent that an insuperable difficulty, perhaps even an utter 
impossibility, will inevitably be met in enforcing the payment of any 
judgment which might be obtained upon the counterclaim against the 
plaintiff herein. But this is not decisive, since the courts ordinarily will 
not stop to consider whether a judgment, if decreed, can or cannot be 
collected. Such a consideration is negligible upon the question of the right 
tomaintainanaction. Here, short of a serious disturbance of international 
peace, it may be conceded that a judgment against the Republic of France 
in favor of defendant upon its counterclaim could never be collected save 
with the consent of France. And while in a sense, upon this consideration, 
the point involved here is academic, it is yet of great pith and moment as a 
principle of international law. 

“Keeping in mind the nature and effect of an action by way of counter- 
claim, I think the authorities, the analogous cases, and the reason of the 
thing all sustain the conclusion, which I reach, that such a proceeding is 
not permissible. While there is scarcely a dissenting view upon the point 
that, as against a sovereign electing to sue an individual or a public or 
private corporation in its own courts, or in the courts of a friendly foreign 
Jurisdiction, such defendant may, as a defense to the demand of the sov- 
ereign, set off a part, or the whole, of plaintiff's demand by pleading a 
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demand which might otherwise form the subject-matter of a counterclaim, 
* * * and that such a foreign sovereign is amenable, just as is any other 
plaintiff, to mere matters of practice and procedure, yet no affirmative 
judgment can be sustained as upon a counterclaim against the sovereign, 
whereby the sovereign shall be compelled or adjudged to pay money or 
any other thing of value * * * ” (French Republic v. Inland Navigation 
Company (District Court, East. Dist. Mo., 1920), 263 Fed. 410, 412.) 


France: 

{Russian Government sued defendants on a contract for military supplies, 
claiming late delivery and defects in goods delivered. Defendants coun- 
terclaimed for payment on the contract in sum greater than that demanded 
by plaintiff. ] 

“‘Attendu que, par assignation du 16 aodt 1905, le gouvernement russe 
a demandé la résiliation du contrat passé en Russie avec les défendeurs le 
23 février 1905, le remboursement de |’acompte versé et des dommages- 
intéréts, en raison de |’inexécution des conventions;—Attendu que, par 
conclusions subséquentes, le gouvernement russe a réduit 4 25.000 francs 
la somme dont il réclame le remboursement ;—Attendu que, de leur cété, 
les défendeurs ont formé une demande reconventionnelle, en exécution du 
contrat, et en paiement de dommages-intéréts ;—que, subsidiairement, ils 
concluent 4 une expertise, 4 l’effet de rechercher si les appareils fournis 
réunissaient les conditions requises; * * * Attendu qu’il resort de ce qui 
précéde que la demande reconventionnelle formée par les défendeurs ne 
serait pas susceptible 4 étre accueillie;—Mais, attendu que |’exception 
d’incompétence soulevée par le gouvernement russe est fondée; qu’en 
statuant sur cette demande et en y faisant droit, le tribunal enjoindrait 
4 la force publique de contraindre le gouvernement russe A |’exécution de 
sa décision, ce qui porterait atteinte manifestement 4 l’indépendance de 
l’Etat russe ;—Attendu qu’il ne s’agit point d’une demande en compensa- 
tion, mais d’une demande tendant 4 obtenir du demandeur le paiement 
d’une somme plus important que celle qui est réclamée et des dommages- 
intéréts ‘pour les agissements du représentant du ministére de la guerre 
russe,’ suivant les conclusions des défendeurs;—Attendu que |’instance 
principale, introduite par le gouvernement russe, n’implique point re- 
nonciation aux principles fondés sur l’indépendance réciproque des Etats 
souverains ;—Attendu que les dépens de l’instance doivent étre, pour la plus 
grande partie, mis 4 la charge des défendeurs, qui succombent dans leur 
demande d’expertise, dans leur demande reconventionnelle, et qui ont 
obligé le gouvernement russe 4 solliciter une décision de justice; * * * Se 
déclare incompétent pour statuer sur la demande reconventionnelle con- 
tenue dans les conclusions du 22 novembre 1907; dit qu’il sera fait masse 
des dépens, dont les trois quarts seront supportés par les défendeurs et le 
quart par le demandeur.” (Gouv. russe c. Simonnet, Heslouin et Cie. 
(Trib. civ., Brest, 1908), 1908. 2 Gaz. des Trib. II, 224, 226.) 


Doctrine 
“But in this case, are we, or are we not, to consider as cases of tacit 
waiver the following kinds of action: * * * 
“2. Cross actions brought against foreign Governments by individuals 
whom such Governments are suing: * * * ?”’ (Conclusions of M. 
Matsuda, Rapporteur for the Sub-Committee of the League of Nations 
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Committee of Experts for the Progressive Codification of International 
Law, Oct. 11, 1926. League Doc. C. 204. M. 78. 1927. V.) 


“Du moment ou un Etat fait un tribunal juge de ses différends avec une 
partie qu’il cite devant lui, il faut bien admettre que cette partie pourra 
présenter toutes les exceptions qui peuvent étre considérées comme une 
défense a l’action dirigée contre elle, et méme qu’elle pourra porter devant 
le tribunal saisi par |’Etat étranger, une demande reconventionnelle qui, 
se trouvant liée 4 l’instance principale, devra suivre son sort au point de 
vue de sa recevabilité. Quz non cogitur in aliquo loco judicium pati, si ipse 
ibi agat, cogitur accipere actiones et ad eumdem judicem mitti. 

“—D’autre part l’Etat cité comme défendeur, s’il accepte la compétence 
du tribunal investi, pourra présenter toutes les exceptions consacrées par 
le droit commun, et se porter reconventionnellement demandeur.” (Fé- 
raud-Giraud, op. cit., I, 109.) 


“Le fait, de la part de celui 4 qui revient |’exterritorialité, d’intenter 
une action a-t-il pour conséquence sa soumission (volontaire ou non) 4 la 
juridiction invoquée par lui, méme pour une demande en reconvention 
dirigée contre lui? II existe 4 ce sujet une grande divergence d’opinions. 
Toutefois l’opinion qui se prononce en principe pour la négative gagne de 
plus en plus de terrain. C’est ainsi que les jurisprudences anglaise et 
nord-américaine tiennent pour non recevable la demande en reconvention 
contre des personnes exterritoriales, spécialement contre des Etats et 
chefs d’Etat, si c’est une demande proprement dite; elles la tiennent toute- 
fois si c’est un simple moyen de défense. Dans ce dernier cas pourtant, 
ou bien c’est comme s’il n’y avait pas action en reconvention, et par suite 
la question disparait entiérement, ou bien l’exception en vue doit étre 
appelée une inconséquence, et il n’y a pas lieu del’accepter. En France la 
question formulée dans les premiéres lignes de ce no. 105 a également été 
tranchée dans le sens négatif, 4 propos d’une demande en reconvention, 
ayant une valeur plus haute que celle de la demande en convention, par 
le tribunal de Brest, le 3 juin 1908.—En Allemagne par contre la Cour 
supréme (Rezchsgericht), dans son arrét du 12 déc. 1905, a considéré que 
du fait d’intenter une action en convention on pourrait inférer une sou- 
mission volontaire en reconvention. Le 9 avril 1907 le tribunal consulaire 
allemand de Shanghai (contrairement 4 la sentence dont appel du tribunal 
de Tsing-tau du 22 nov. 1906) a admis la reconvention sans limites. 

“Pitt Cobbett, se ralliant aux considérations de la jurisprudence an- 
glaise, estime permise contre des personnes exterritoriales une demande en 
reconvention basée sur la méme transaction que celle qui a donné lieu 4 
l’action en convention, afin que le juge puisse faire compléte justice. Ce 
qui revient 4 dire que, dans le cas que Pitt Cobbett a en vue, la soumission 
ala jurisprudence étrangére serait commandée par |’équité, savoir par les 
exigences d’une jugement équitable. Niemeyer se prononce dans le 
méme sense, mais pour toute action en reconvention. Cette thése de 
Niemeyer ne saurait, me semble-t-il, étre maintenue, et méme 4 mon avis 
celle de Pitt Cobbett dans sa généralité vatroploin. Cene peut étre une 
exigence de l’équité qu’un seul jugement soit prononcé pour les deux ac- 
tions en convention et en reconvention, si elles ne sont pas connexes, quand 
méme la loi locale permet de le faire. Et il s’en faut que ce soit le cas & 
mon avis de toutes les actions nées du méme fait juridique. Ce ]’est bien 
pourtant, si les deux actions ont le méme droit pour objet, par ex. si les 
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deux parties réclament une reconnaissance de propriété des mémes effets, 
ou en général dans ce qu’on appelle un conflit de prétendants. Pareille- 
ment si l’action en reconvention tend au maintien d’un droit résultant de 
l’action du demandeur on convention, telle que par ex. |’action en con- 
damnation du demandeur aux dépens, ou |’action en indemnité pour une 
saisie effectuée par le demandeur en convention. C’est seulement dans de 
tels cas exceptionnels que |’équité, et aussi la bonne administration de la 
justice, demandent que |’action en reconvention soit autorisée aussi contre 
des personnes exterritoriales. in dehors de ces cas toutefois elle ne peut 
a mon avis étre admis contre elles. I] ne saurait étre question selon moi 
pour la demande en reconvention d’une soumission volontaire qui ré- 
sulterait du fait qu’a été intentée l’action en convention, quoique le 
contraire ait été souvent prétendu par ceux qui estiment permise en gé¢- 
néral l’action en reconvention contre des personnes exterritoriales. 
‘“‘Quoique l’immunité en droit international public de juridiction soit 
un obstacle 4 la compétence du juge pour une action en reconvention 
contre une personne exterritoriale, elle n’empéche pas, si la lex fori le 
comporte, qu’une telle action néanmoins intentée ne soit traitée comme un 
pur moyen de défense, et par conséquent examinée comme si c’était simple- 
ment une exception qui serait présentée. Mais dans ce cas la décision la 
concernant ne pourra pas avoir autorité de chose jugée, car autrement le 
droit international public serait violé: les régles nationales de droit rela- 
tives A l’autorité de la chose jugée doivent étre interprétées d’une maniére 
restrictive, conformément au droit international public.” (L. Van Praag, 
Juridiction et droit international public (1915), §105, pp. 290 ff.) 


‘“‘But a foreign state or person entitled to the privilege of exterritoriality, 
bringing an action in England, will be bound as a private corporation or 
person would be bound, to do complete justice to the defendant with regard 
to the matters comprised in the action, and will be subject to all cross 
actions, counterclaims, defences and steps of procedure, which as between 
private parties would be competent to the defendant for the purpose either 
of obtaining such complete justice or of defending himself against the 
plaintiff’s claim. It was the old maxim of the court of chancery that he 
who seeks equity must do equity; and Paulus says qui non cogitur in aliquo 
loco judicium pati, si ipse ibi agat, cogitur excipere actiones et ad eundem 
judicem mitte: Dig. 5, 1, 22.”” (Westlake, A Treatise on Private Interna- 
tional Law (1880), §182, p. 214.) 


“Nous avons déja dit qu’une correcte interprétation du Statut [de la 
Cour permanente de justice internationale] porte 4 considérer que la de- 
mande reconventionnelle ne peut étre admise qu’exceptionnellement dans 
le cas od cette demande se trouve en rapport spécial avec la demande 
principale. I] est, en effet, absurde que l’Etat qui introduit une demande 
puisse se trouver exposé 4 voir avancer contre lui, dans la méme instance, 
n’importe quelles prétentions, de telle sorte que toute requéte unilatérale 
puisse ouvrir la voie 4 des contestations indéfinies et imprévisibles. 

“‘Tl y a, au contraire, des cas dans lesquels la demande du défendeur est 
tellement connexe avec celle du demandeur principale que, outre qu’il sem- 
ble avantageux de juger l’une et l’autre dans un méme procés et par consé- 
quent suivant des critéres uniformes, il importe, comme une véritable 
raison de justice, que le demandeur n’obtienne ce qu’il prétend lui étre da 
qu’ 4 moins d’étre en méme temps obligé d’exécuter |’obligation qu'il 4 
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envers le défendeur.” (Anzilotti, D., La demande reconventionnelle en 
procédure internationale, 57 Journal du droit international (1930), 857 ff., at 
870). 


ARTICLE 6 


A complainant State, by instituting a proceeding in a court of another 
State, submits to the jurisdiction of that court in respect of an indirect 
counterclaim only if that counterclaim is one for which the respondent could 
maintain an independent proceeding in that court against the complainant 
State. 

COMMENT 


For the use of the term “indirect counterclaim”’ see Article 1 (g). 

The purpose of this article—which is the complement to Article 5—is two- 
fold. In the first place, it extends the principle of Article 5 to a limited group 
of indirect counterclaims. The group which is thus admitted against a com- 
plainant State is limited to those claims for which the respondent could by 
virtue of Article 8, 9, 10, 11 or 12, institute an independent proceeding against 
the State which is the complainant. Thus the Article does not afford a new 
basis for jurisdiction over a State; it merely permits the consolidation of 
actions if the law of the forum so provides. It is obvious that the stipulation 
of submission to the jurisdiction herein set forth would not require a court to 
admit the indirect counterclaim if under the law of the forum such a counter- 
claim would not be admitted against a private complainant. This article 
merely has the effect of raising the bar of state immunity when, according 
to the applicable procedure, it is pertinent to examine into that immunity. 

Thus if State X institutes in a court of State Y a proceeding against A to 
recover damages for breach of a contract to sell locomotives, State X thereby 
submits to the jurisdiction of the court in respect of a counterclaim by A 
arising out of a lease of immovable property (Article 9). If under the law of 
the forum such an indirect counterclaim is not admissible, A’s counterclaim 
will be rejected by the court on that ground but not on the ground of the 
immunity of State X. 

In the second place, this article assures a complainant State that by in- 
stituting a proceeding in a court of another State, it will not be forced to 
respond to an indirect counterclaim for which an independent action could 
not be maintained by the respondent against the complainant State. For 
example, if State X institutes a proceeding against A in a court of State Y, 
for breach of a contract to sell wheat, A would not be able in the same pro- 
ceeding to adjudicate a claim which he might have against State X for injur- 
ies received from the negligent operation of a mail truck operated by an agent 
of StateX. Under the procedural rules of some forums, such actions might be 
joined in order to avoid multiplicity of actions or for other reasons; but the 
text of this article is intended to prevent the possibility of State X being sued, 
merely because it became a complainant, in an action which otherwise could 
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not be maintained against it by the respondent and which action, moreover, 
is based on claims arising out of matters extrinsic to those on which the 
original claim of the complainant State is based, and, therefore, not in the 
nature of a defense to the complainant’s action. 

The precedents collected in the comment under Article 5 (supra, pp. 509- 
14) together with those that follow indicate existing views on the subject- 
matter of this article. 


Opinions and Decisions 


Permanent Court of International Justice: 


[Proceedings by Germany to determine the amount of indemnity due 
from Poland to Germany for taking over a nitrate factory in Silesia in 
which the German government possessed certain contingent rights, and 
which was owned by two German corporations whose interests the court 
had previously found Poland to have expropriated in violation of a treaty 
with Germany. Poland sought to set off against the German claim, a 
claim which she had against Germany arising out of sums for social 
insurance in upper Silesia which had been found to be due Poland under the 
terms of Art. 312 of the Treaty of Versailles providing that Germany 
should allocate portions of the funds set aside for social insurance to the 
countries to which she ceded territory.] 

‘On the other hand, it is possible and convenient at once to decide the 
so-called question of set-off to which submission No. 4 (d) of the Applicant 
and submission C of the Respondent respectively relate. 

“The claim of the German Government in regard to this matter has, 
in the last instance, been couched in the following terms: 


[Translation] 


““*Tt is submitted that the Polish Government is not entitled to set-off, 
against the above-mentioned claim for indemnity of the German Gov- 
ernment, its claim in respect of social insurances in Upper Silesia; that it 
may not make use of any other set-off against the above-mentioned claim 
for indemnity; 

in the alternative, that set-off is only permissible if the Polish Govern- 
ment puts forward for this purpose a claim in respect of a debt recognized 
by the German Government or established by a judgment given between 
the two Governments.’ 


“The Polish Government, for its part, has simply asked for the rejec- 
tion of this submission. 

‘Tf the German submission is read literally, it is possible to regard it as 
mainly designed to prevent a specific case of set-off, that is to say, the 
setting-off in this case of the claim which the Polish Government contends 
that it possesses in respect of social insurances in Upper Silesia, and which 
was the cause of the failure of the negotiations between the two Govern- 
ments following Judgment No. 7. But, if we consider the submission In 
the light of the observations contained in the Case and more especially in 
the Reply, it is easy to see that the claim in respect of social insurances 10 
Upper Silesia is only taken asanexample. In reality, the German Govern- 
ment asks the Court for a decision of principle, the effect of which would 
be either to prevent the set-off of any counterclaim against the indemnity 
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fixed in the judgment to be given by the Court, or, alternatively, only to 
allow such set-off in certain defined circumstances. 

“Though, as has been seen, the Polish Government for its part confines 
itself in its submission to asking the Court to reject the German submis- 
sion the arguments advanced in support of its claim clearly show that it 
considers the said German submission to be both premature and inadmis- 
sible, and that the Court has therefore no power to deal with it. 

“The question of the Court’s jurisdiction is thus clearly raised. Since 
there is no agreement between the Parties to submit to the Court the so- 
called question of set-off, it remains first of all to be considered whether 
the Court has jurisdiction to pass judgment on the German submission No. 
4 (d) in virtue of any other provision, which, in the present case, could 
only be Article 23 of the Geneva Convention. 

“Tt is clear that the question whether international law allows claims to 
be set-off against each other, and if so, under what conditions such set-off 
is permitted, is, in itself, outside the jurisdiction derived by the Court from 
the said article. But the German Government contends that the question 
raised by it only relates to one aspect of the payment which the Polish 
Government must make and that, this being so, it constitutes a difference 
of opinion covered by the arbitration clause contained in the article. 

“The Court considers that this argument must be interpreted in the 
sense that the prohibition of set-off is asked for in order to ensure that in 
the present case reparation shall be really effective. 

“Tt may be admitted, as the Court has said in Judgment No. 8, that 
jurisdiction as to the reparation due for the violation of an international 
convention involves jurisdiction as to the forms and methods of repara- 
tion. If the reparation consists in the payment of a sum of money, the 
Court may therefore determine the method of such payment. For this 
reason it may well determine to whom the payment shall be made, in what 
place and at what moment; in a lump sum or maybe by instalments; where 
payment shall be made; who shall bear the costs, etc. It is then a question 
of applying to a particular case the general rules regarding payment, and 
the Court’s jurisdiction arises quite naturally out of its jurisdiction to 
award monetary compensation. 

“But this principle would be quite unjustifiably extended if it were taken 
as meaning that the Court might have cognizance of any question what- 
ever of international law, even quite foreign to the convention under con- 
sideration, for the sole reason that the manner in which such question is 
decided may have an influence on the effectiveness of the reparation asked 
for. Such an argument seems hardly reconcilable with the fundamental 
principles of the Court’s jurisdiction, which is limited to cases specially 
provided for in treaties and conventions in force. 

“The German Government’s standpoint, however, is that the power of 
the Court to decide on the exclusion of set-off is derived from the power 
which it hi.s to provide that reparation shall be effective. Now, it seems 
clear that this argument can only refer to a plea of set-off raised against the 
beneficiary by the debtor, of such a nature as to deprive reparation of its 
effectiveness. Such for instance would be the case if the claim put for- 
ward against the claim on the score of reparation was in dispute and was to 
lead to proceedings which would in any case have resulted in delaying the 
entry into possession by the person concerned of the compensation 
awarded tohim. On the contrary, if a liquid and undisputed claim is put 
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forward against the reparation claim, it is not easy to see why a plea of set-off 
based on this demand should necessarily prejudice the effectiveness of the 
reparation. It follows that the Court’s jurisdiction under Article 23 of the 
Geneva Convention could in any case only be relied on in regard to a plea 
raised by the respondent Party. 

“Now it is admitted that Poland has raised no plea of set-off in regard 
to any particular claim asserted by her against the German Government. 

“Tt is true that in the negotiations which followed Judgment No. 7 
Poland had put forward a claim to set off a part of the indemnity which 
she would have undertaken to pay the German Government, against the 
claim which she put forward in regard to social insurances in Upper 
Silesia. But the Court has already had occasion to state that it can take 
no account of declarations, admissions or proposals which the Parties may 
have made during direct negotiations between them. Moreover, there is 
nothing to justify the Court in thinking that the Polish Government would 
wish to put forward, against a judgment of the Court, claims which it may 
have thought fit to raise during friendly negotiations which the Parties 
intended should lead to a compromise. . . . 

“‘In these circumstances the Court must abstain from passing upon the 
submissions in question.”’ (Case Concerning the Factory at Chorzow 
(P. C. I. J. 1928), Publications of the Court, Series A, No. 17, pp. 60-63.) 


United States: 


[The Kingdom of Roumania brought suit against the defendant bank for 
the balance of an account it had on deposit with the defendant. One 
Arditti had previously started an action against the bank and the King- 
dom of Roumania based on an alleged contract for supplying shoes to the 
Roumanian army. The Bank obtained an order that Arditti be substi- 
tuted as defendant in the action by the Kingdom of Roumania, on the 
bank’s paying the fund into court. On appeal this order was reversed.| 

“It is the long-accepted law that a foreign sovereign cannot be sued nor 
his property attached in the courts of a foreign friendly country without his 
consent. * * * Nor can the defendant when sued by a foreign sovereign 
avail himself of any counterclaim or set-off except perhaps a set-off arising 
out of the same transaction. * * * 

“« * * * The relation between the Kingdom of Roumania and the Guar- 
anty Trust Company being the usual one of debtor and creditor existing 
between banks and depositors, we are clear that the action by the Kingdom 
of Roumania to recover a debt owed it by the Guaranty Trust Company 
was not a waiver of its immunity as a sovereign to be sued by other parties. 
If this be not so, the immunity can be frittered away either by interpleader 
or attachment in any case where a foreign sovereign undertakes to collect 
a debt owed it.”” (Kingdom of Roumania v. Guaranty Trust Co. of New 
ob (Circuit Court of Appeals, 2nd Circuit, 1918), 250 Fed. 341, 343-4, 
345. 


Great Britain: 


[Suit by the Soviet Government as successor of the Imperial Russian 
Government to obtain delivery of, and an injunction against the use of 
books, records and documents of the Russian Government Committee, set 
up in London in 1916. These documents related to financial obligation 
incurred by that Committee. In 1918 the committee ceased to function 
and the documents were handed over to a board of trustees of which 
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respondent, who was a member of the committee, became the president. 
There were pending against respondent, certain actions arising out of 
matters to which these documents related. In addition to other defenses, 
respondent counterclaimed for an indemnity against any liability of his in 
these other actions, and for all necessary accounts and inquiries. Judg- 
ment for complainant.| 

“« * * * Tt is said on behalf of the plaintiffs that, as they are a sovereign 
State, it is not possible to set up a counterclaim of this sort against them. 
The question whether that is so depends first on the exact principle which 
governs the law as to counterclaiming against a sovereign State. I think 
that the principle has been very clearly laid down by North, J. in South 
African Republic v. La Compagnie Franco-Belge du Chemin de Fer du Nord 
(77 L. T. Rep. 555; (1898) 1 Ch. 190), where he cited the judgment of 
James, L. J. in Strousberg v. Republic of Costa Rica (29 Weekly Reporter 

“It is said in this case that in order to allow complete justice to be done 
I should allow the counterclaim. I cannot do so. I may be allowed to 
express the opinion that it should be unnecessary; be that as it may, 
Colonel Belaiew has got these documents belonging to the plaintiffs that 
he may hold them, and for nothing else. If I allowed the counterclaim I 
would be enforcing a claim for liabilities which Colonel Belaiew may have 
incurred not as custodian of the documents, but as agent of the sovereign 
State for quite different purposes. * * * I can find no case which goes so 
far as I am asked to go in this case in bringing in matters not immediately 
connected with the claim. * * * If the indemnity which Colonel Belaiew 
is seeking in this case had been an indemnity in respect of some liability 
incurred in and about the custody of these documents it would have been 
a clear case on the other side of the line, but I think that I would be extend- 
ing the doctrine farther than it had ever been carried if I were to allow 
this claim. * * * ” (Union of Soviet Republics v. Belaiew (King’s Bench, 
1925), 134 Law Times Rep. 64, 65-66.) 


[Action by the South African Republic to restrain defendants (inter 
alia) from dealing with funds realized from sale of bonds and on deposit 
under agreement for their withdrawal in a certain manner for use by the 
defendants in constructing a railroad in the territory of the plaintiff. 
Defendant counterclaimed for damages resulting from alleged breaches 
of the terms of the concession and for libel, and asked that plaintiff be 
restrained from certain proceedings in its own courts, or, in the alternative, 
liquidated damages. The part of the counterclaim relating to libel was 
ordered stricken out by the Court of Appeal.] 

“They have applied now that the other portion of the counterclaim may 
be struck out too. They say that a foreign Government coming here to sue 
can be met by defence or counterclaim with respect to the matters incident 
to the subject-matter of the action brought by the foreign Government; 
but the plaintiffs deny, and the defendants allege that, by the foreign 
Government coming here as plaintiffs, they have submitted to the general 
jurisdiction of the Court, so as to be capable of being caught and sued here 
in respect of any matter which would be a proper subject of litigation be- 
tween them if the two parties were private individuals, both resident in 
this country, and subject to the jurisdiction of its Courts. * * * 

“Now, I believe the law is still exactly as it was stated to be at the time 
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Lord Langdale laid it down in the way in which hedid. Here the defendant 
has brought in a counterclaim, and there seem to me to be two questions 
on it, first of all, whether it is a case in which, having regard to the action 
in which the foreign Government has submitted to the jurisdiction, this is 
a case in which a counterclaim such as this can properly be put in; and, 
secondly, if it is, whether as a matter of convenience, assuming the Court 
could allow it, it is more convenient that the subject-matter should be dealt 
with in a separate action, or in this action. 

“The great object of the defendants in getting it joined in this action is 
this. In ordinary cases it probably would not matter very much whether 
they proceeded by counterclaim or cross-action; but if there has to be a 
cross-action, it cannot be served upon a foreign Government in this coun- 
try. They want to get a counterclaim to enable them to serve it upon the 
plaintiffs in action, and so get jurisdiction against them in respect of these 
matters. * * * The claim, if any, is against the Government for particular 
sums, which would have to be paid by the Government out of its general 
revenues, and for which there is no claim on the fund in question in any 
way. That being so, I do not see how the claim to recover those sums 
against the Government can be right, having regard to the passages which 
I have read from those two cases, and passages similar to which may be 
found in many other cases. It is a pure pecuniary claim against the Gov- 
ernment, entirely outside of and independent of the subject-matter of the 
present action. It is not in reality a defence at all to the case set up by 
the Government in that action. 

“Under these circumstances, it seems to me that these sums are not 
sums which can be made the subject of counterclaim against the Govern- 
ment; in other words, I do not think the Government can be sued in respect 
of these matters by way of counterclaim; but even if they could, I cer- 
tainly think they are so foreign to the subject-matter of the present action 
that it would not by any means be convenient to unite these matters with 
the subject-matters of the action at all. Under these circumstances, the 
counterclaim must be struck out; but without costs, because I see no reason 
why the two applications to strike out parts of the counterclaim should 
not have been combined in one.” (South African Republic v. La Com- 
pagnie Franco-Belge du Chemin de Fer du Nord (Chancery, 1897), L. R. 
[1898], 1 Ch. Div. 190, 194-195, 197-199.) 


[Suit against the Republic of Costa Rica by Strousberg, who formerly 
was an agent of the respondent, to enjoin respondent from enforcing a 
judgment, previously obtained against complainant [The Republic of Costa 
Rica v. Strousberg (L.R. 5 P.D. 197)] until payment by respondent to 
complainant of certain sums alleged to be due from the former to the 
latter. An order for substituted services on a law firm which acted as 
solicitors for the Republic in the former action was issued and Costa Rica 
appealed from that order. Order discharged. 

“Jessel, M. R. * * * It is an action against a foreign State to make 
that State pay its debts to the plaintiff. If that is so it may be asked how 
so learned and experienced a judge as Mr. Baron Pollock came to make the 
order. The answer is not far to seek. He was told, and he seems to have 
adopted the statement without sufficient knowledge of the prior proceed- 
ings, that it was in the nature of a counterclaim or cross-action; and in 
that case, no doubt, you can make a Sovereign State a defendant, with a 
view of doing justice in the original action brought by the Sovereign State. 
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However, that is not so. It was not, as it appears to have been repre- 
sented then, and believed by him, merely that the plaintiff in the former ac- 
tion had obtained a decree for an account; they had obtained, not only a 
decree for an account, but a final order in the nature of a final judgment for 
payment, and there was an end to the former action. When we, therefore, 
come to consider the matter, there is no case of counter-claim or cross- 
action in the nature of a counter-claim at all. * * * This is simply an 
independent action against a foreign State, and it is clear that no such 
action can be maintained or ought to be allowed to proceed one step 
further. * * * 

“James, L. J. * * * It appears to me that it is due from one nation to 
another, that our Sovereign should not assume or usurp jurisdiction over 
another Sovereign. * * * There is but one exception, if it can be called 
an exception, to the rule, and that is where a foreign Sovereign or State 
comes into the courts of this country for the purpose of obtaining some 
remedy; then by way of defence to that proceeding, the person sued here 
may file a cross-claim against that Sovereign or State for enabling com- 
plete justice to be done between them. The defendant in that case is, in 
fact, only giving to the foreign Sovereign’s attorney or solicitor notice of 
the proceedings—for that is, in substance, what it comes to—so as to bring 
in whatever defence or counter-claim there might be as a set-off. * * * Of 
course Mr. Baron Pollock did nothing that was inconsistent with the view 
which I have expressed, for he was induced to take the view that this was 
in substance a case of the first character which I have described—namely, 
a case of defence to the original suit. But when the original suit was 
brought to such a point that it could by no possibility be used as a defence 
in that suit, and the position resolved itself into this: that because the 
Republic of Costa Rica once brought an action in this country against 
Mr. Strousberg and obtained a judgment against him, he may come to 
this country at any time afterwards because there had been at one time 
that action pending between them, and say, ‘I submitted to the jurisdic- 
tion in your claim, and I now claim that you must submit yourself to the 
jurisdiction in my claim.’ This is really the effect of the present pro- 
ceeding. * * * ” (Strousberg v. Republic of Costa Rica (Court of Appeal, 
1880), 29 Weekly Reporter 125). 


Germany: 

[In the case of von Hellfeld, the respondent sought to establish a coun- 
terclaim to an action based on a contract whereby von Hellfeld was to 
deliver a ship to the Russian Government. The counterclaim was based 
on an alleged contract for delivery of arms entered into in the following 
year. The Imperial Court of Kiautschou, on November 22, 1906, re- 
jected the counterclaim on the ground that the Russian Government had 
not consented to the jurisdiction with respect thereto. The Imperial Con- 
sular Court in Shanghai, on April 9, 1907, overruled the decision on the 
ground that by instituting the original action, the Russian Government 
had consented to the jurisdiction with respect to the counterclaim. The 
case was subsequently referred to the Prussian Court of Jurisdictional 
Conflicts in Berlin on the question of the execution of the judgment 
on the counterclaim. In this proceeding, the German Imperial Min- 
ister for Foreign Affairs made a declaration including the following 
statement :] 
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[TRANSLATION] 

“By bringing an action as plaintiff 
in the local courts of another state a 
foreign state does not make itself 
amenable ipso facto to every coun- 
terclaim which is maintainable ac- 
cording to the laws of the jurisdiction 
sued in. Such a submission might 
be inquired into when and in so far 
as the counterclaim is solely a de- 
fense to the claim. But in cases 
where counterclaims of the defend- 
ant are independently sued on, the 
admissibility of the right of action 
on the counterclaims must be judged 
not otherwise than if the counter- 
claim had been asserted in an inde- 
pendent action. 


‘“‘ According to an official explana- 
tory note of the Russian Govern- 
ment, that government had not only 
not subjected itself to the jurisdic- 
tion exercised for the Protectorate of 
Kiautschou in the matter of the said 
counterclaim which dealt indisput- 
ably with investigations of inde- 
pendent transactions, but had, on 
the contrary, expressly reserved all 
its rights. In so far as this is found 
to be true the judgment of Septem- 
ber 27, 1909, pronounced against 
the Russian Government, is in con- 
flict with the principles of the law of 
nations. It is null and _ void.” 
(Translation by E. M. Borchard in 
5 American Journal of International 
Law (1911) 490, 496.) 


“Tn der Ausstellung der Klage vor 
den inlindischen Gerichten durch 
einen auslindischen Staat liege nicht 
seine Unterwerfung unter jede Wider- 
klage, die nach den inliandischen 
Gesetzen bei dem Gericht der Klage 
erhoben werden kénne. Eine solche 
Unterwerfung mége in Frage kom- 
men, wenn und soweit die Wider- 
klage lediglich eine Verteidigung 
gegen die Klage enthalte. Handele 
es sich aber darum, Gegenanspriiche 
des Beklagten selbstindig zu ver- 
folgen, so sei die Zulissigkeit des 
Rechtswegs fiir die Widerklage nicht 
anders zu beurteilen, als wenn der 
Gegananspruch in einer besonderen 
Klage geltend gemacht werde. 

“Nach einer amtlichen Erklarung 
der russischen Regierung habe sich 
diese der fiir das Schutzgebiet Ki- 
autschou ausgeiibten Gerichtsbar- 
keit in Ansehung der hier in I'rage 
stehenden Widerklage, bei der es 
sich unzweifelhaft um die selbstin- 
dige Verfolgung von Gegenans- 
priichen des Beklagten handele, 
nicht nur nicht unterworfen, sondern 
umgekehrt ausdriickliche Verwab- 
rung dagegen eingelegt. Soweit dies 
zutreffe, widerspreche das_ gegen 
den russischen Fiskus ergangene 
Urteil vom 27.9.09 den vélker- 
rechtlichen Grundsitzen. Es sei 
nichtig und wirkungslos.”’ 


(v. Hellfeld g. den Fiskus des russischen Reiches (Preussische Gerichtshof zur 
Entscheidung der Kompetenzkonflikte, 1910), 20 Zeitschrift fiir internationales 
Recht (1910), 416, 422. The question of submission to the counterclaim 
was not passed upon by the Court of Jurisdictional Conflicts.) 


[Suit by the French Republic for the recognition of certain rights as 4 


stockholder in a German corporation. The defendant, denying the exist- 

ence of such rights, sought, by way of a counterclaim, the delivery of the 

stocks. The court held itself to be incompetent to entertain the counter- 
claim.] 
[TRANSLATION] 

‘« * * * Defendant infers such a 
submission from the mere fact of the 
filing of the complaint. He asserts, 
in the first place, that from the in- 


** * Die Beklagte will eine 
solche freiwillige Unterwerfung be- 
reits aus der Tatsache der Erhebung 
der Klagefolgern. Sie meint in erster 
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stitution of a proceeding it follows 
that the plaintiff submits to the jur- 
isdiction of the court according to the 
principles of procedure, with respect 
to all defenses, including the counter- 
claims admissible under §§33, 280, 
ZPO. [Code of Civil Procedure] 
of which defendant may avail him- 
self. The court could not adhere to 
this view which is not supported by 
the decisions of the RG. [Supreme 
Court] and cannot be deduced from 
the decisions [reported] in 111 RGZ 
149 and 375 which were cited in 
support [of the defendant’s con- 
tention.] The court itself has al- 
ways considered this as a question 
of the particular instance and of 
interpretation whether and how far 
a submission to foreign jurisdiction 
can be conceded; and has repeatedly 
held the issue of jurisdictional conflict 
[to be] properly raised separately as to 
the claim and its execution as well 
as to the counterclaim. * * * 

“On the other hand, it should be 
emphasized that the court, to which 
the controversy has been submitted, 
naturally cannot be precluded from 
the examination of such incidental 
issues which are necessary for the 
determination of the original claim, 
nor is it conceivable that plaintiff 
could give the court instructions as 
to the legal precepts on which the 
adjudication of the claim should 
proceed. It must be assumed, there- 
fore, that a foreign state appearing 
as plaintiff in a German court, has 
submitted to it also with respect to 
all questions which must be de- 
cided in the examination of the 
Gim. ” 
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Linie, aus der Klagerhebung ergebe 
sich schon nach verfahrensrechtlichen 
Grundsitzen, dass sich der Klager 
dem angegangenen Gericht beziig- 
lich aller Verteidigungsmittel des 
Gegners, also auch jeder nach §$§33, 
280 ZPO. zulassigen Wiederklage 
unterwerfe. Dem kann nicht beige- 
treten werden, und etwas Derartiges 
entspricht auch nicht der Recht- 
sprechung des RG., ist insbesondere 
nicht aus den dafiir angefiihrten 
Entscheidungen RG. 111, 149 and 
375 zuentnehmen. Der Gerichtshof 
selbst hat es stets als Frage des 
Einzelfalles und der Auslegung be- 
trachtet, wieweit eine Unterwerfung 
unter die fremde Gerichtsbarkeit 
habe ausgesprochen werden sollen, 
und hat in wiederholten Entschei- 
dungen, wie fiir die Klage und die 
Zwangsvollstreckung, so auch fiir 
die Wiederklage, die gesonderte 
Erhebung des Kompetenzkonfliktes 
fiir zulassig gehalten. * * * 

Sodann ist aber andererseits zu 
betonen, dass es selbestverstindlich 
nicht angingig ist, das iiber die 
Klage entscheidende Gericht von der 
Priifung derjenigen Inzidentfragen 
auszuschliessen, die fiir die Ent- 
scheidung iiber den Klageanspruch 
notwendigerweise massgebend sind, 
und dass es auch nicht zulassig 
wire, wenn der Klaiger das Gericht 
mit Anweisungen dariiber versehen 
wollte, von welchen rechtlichen Vo- 
raussetzungen es bei Entscheidung 
der Klage ausgehen solle. Deshalb 
ist in den Regelfillen weiter davon 
auszugehen, dass ein als Kliger vor 
deutschen Gerichten auftretender 
fremder Staat sich diesen auch fiir 
die Entscheidung aller derjenigen 
Fragen habe unterwerfen wollen, 
die bei Priifung des Klageanspruchs 
zu entscheiden sind. * * * ” 


(Franzésische Republik g. X (Preussische Gerichtshof zur Entscheidung der 
Kompetenzkonflikte, 1928); 59. I. Juristische Wochenschrift (1930), 213, 214.) 


Netherlands: 


[Suit for accounting and payment of a sum, the proceeds of sale of wheat, 
deposited with the defendant on the account of the complainant Belgian 
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state. 
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Defendant rendered an account but, by way of counterclaim, 


sought to obtain the payment of moneys due to him from the Belgian State 


for the hire of ships.] 
[TRANSLATION] 

to the counterclaim: 

‘“Whereas, in accordance with the 
argument invoked by the Belgian 
State, the court is absolutely without 
jurisdiction to entertain the counter- 
claim; whereas de Badts argues that 
the exception is not well taken here 
because the Belgian State, in bring- 
ing the principal action before a 
Dutch court, has subjected itself to 
the jurisdiction of the latter,—but 
the Court does not share this view; 


‘‘whereas a State, though it recog- 
nize the jurisdiction of a foreign 
state in one case, does not lose the 
right to raise objection thereto in 
another case; 


‘fas the same rule applies when the 
two cases are tried in the courts not 
separately but, as here, by way of 
action and counterclaim, the coun- 
terclaim not losing its character as a 


separate and distinct action, as 
follows from article 250, §§2, 3, 
article 252 and article 253, 2 B. R.; 


‘as this is the more so because the 
Belgian State appears in the princi- 
pal action in the capacity of a purely 
private-law subject, while in the 
counterclaim it is sued in a matter 
involving the exercise of its sovereign 
rights; 

“Passing judgment: * * * 

to the counterclaim: 

““'The Court] Declares itself with- 
out jurisdiction to entertain the 
matter; 


“Grants costs against de Badts 
** * 9) 


reconventie: 

“dat de Rechtbank ten gevolge 
van het door den Belgischen Staat 
ingeroepen verweer onbevoegd is 
van deze zaak kennis te nemen; dat 
de Badts weliswaar meent, dat hier 
die exceptie niet opgaat, omdat de 
Belgische Staat, door zelf zijn con- 
ventioneele vordering voor den Ned- 
erlandschen Rechter te brengen, zich 
aan diens rechtsmacht onderworpen 
heeft, maar de Rechtbank deze 
opvatting niet deelt; 

“dat toch een Staat, wien het 
vrijstaat zich op bedoelde exceptie 
te beroepen, die bevoegdheid niet 
verliest, wanneer hij in een ander 
geding de rechtsmacht van een 
vreemden Staat wel erkent; 


“dat daarin geen verandering 
komt, wanneer die twee gedingen 
niet ieder afzonderlijk bij den 
Rechter worden aanhangig gemaakt, 
maar, zooals hier, bij wijze van 
conventie en reconventie, daar im- 
mers de reconventioneele vordering 
haar karakter van een zelfstandig 
geding niet verliest, zooals volgt uit 
de artt. 250, 2°. en 3°., 252 en 253 lid 
2B.R.; 

‘dat dit alles te meer klemt, nu de 
Belgische Staat in conventie op- 
treedt uit hoofde van een zuiver 
privaatrechtelijke verhouding, maar 
in reconventie wordt aangesproken 
ter zake van de uitoefening van zijn 
Soevereiniteitsrechten; * * * 

‘Recht doende: * * * 

‘fin reconventie: 

“‘Verklaart zich onbevoegd van 
deze zaak kennis te nemen; 


‘* Veroordeelt de Badtsin de kosten 
van dit geding * * * ” 


(De Belgische Staat t. E. A. G. de Badts (Rechtbank, Rotterdam, 1922), 
Weekblad van het Recht (1923), No. 10978, 2, 3:2.) 
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ARTICLE 7 


PART III. STATES AS RESPONDENTS IN THE COURTS 
OF OTHER STATES 


ARTICLE 7 


A State may not be made a respondent in a proceeding in a court of an- 
other State, except as otherwise provided in this Convention. 


COMMENT 


The general proposition that a State may not be made a respondent in the 
courts of another State is widely accepted. It is the usual point of departure 
in the discussion of jurists, and in the opinions of courts. The rule is said to 
be implicit in the principles of the independence and the equality of States. 
One sovereign can not exercise jurisdiction over another: jurisdictio inhaeret, 
cohaeret, adhaeret imperio; par in parem non habet judicitum. Again it has 
been said that although the jurisdiction of a State within its own territory is 
necessarily exclusive and absolute, foreign States enter the territory under an 
implied promise that such jurisdiction will not be exercised over them. It is 
also argued that jurisdiction may not be exercised over a foreign sovereign 
because that would be incompatible with his ‘‘regal dignity.’”’ Another 
explanation offered is that the power to command does not exist in the ab- 
sence of the duty to obey. 

Historically the rule may be traced to a time when most States were ruled 
by personal sovereigns who, in a very real sense, personified the State— 
“L’ Etat, c’est mot.”’ In such a period, influenced by the survival of the 
principle of feudalism, the exercise of authority on the part of one sovereign 
over another inevitably indicated either the superiority of overlordship or 
the active hostility of an equal. The peaceful intercourse of States could be 
predicated only on the basis of respect for other sovereigns. ‘‘ When states 
were identified with their sovereigns, and the relations of states were in great 
measure personal relations of individuals, considerations of courtesy were 
naturally prominent. * * * Supposing reasons of courtesy to be disregarded, 
immunities would still be required upon the ground of practical necessity. 
If a sovereign, while in a foreign state, were subjected to its jurisdiction, the 
interests of his own state might readily be jeopardised by the consequences 
of his position.” (Hall, International Law, 7th ed. by Higgins, (1917), 178.) 
This practical necessity of international intercourse exists to an equal degree 
in the present relations of States. Friendly relations would inevitably be 
disturbed if the courts of one State undertook to exercise unlimited jurisdic- 
tion over another State. 

As a fundamental point of departure, the rule regarding State immunity 
persists. It is constantly reiterated by the courts of many countries. Ex- 
ceptions, however, have made their appearance as the necessities of modern 
life have changed and developed. More and more States have adopted 
legislation by which they have submitted to suits by private persons in their 
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own courts. The old English principle that the King can do no wrong has 
lost much of its force as an operative legal doctrine. (For a complete and 
lucid exposition of the development, see Borchard, ‘‘Government Liability 
in Tort,” 34 Yale Law Journal (1924) 1, 129, 229; ‘‘Governmental Responsi- 
bility in Tort,” 36 ibid. (1927) 1,757,1039; ‘‘Theories of Governmental 
Responsibility in Tort,”’ 28 Columbia Law Review (1928) 577, 734.) Possibly 
because they have become accustomed to exercising jurisdiction over their 
own States, courts have become more receptive to the suggestion that juris- 
diction may be taken in at least some circumstances, over foreign States. 
Since jurisdiction over the State of the forum has always been predicated 
upon the State’s consent—usually expressed in statutory form—it is natural 
that jurisdiction over foreign States should also be predicated upon consent, 
whether express or implied. (See Article 8 and Comments thereunder, infra 
pages 540, 543, 548, 560, and 569.) The tendency seems to be to enlarge the 
field in which consent is implied. The trend is most marked in cases involv- 
ing business activities of the State. In these cases, the jurisdiction of the 
court is frequently posited on the proposition that when a State acts jure 
gestionis, questions of sovereign immunity are not involved. (See Com- 
ment under Article 11, infra.) 

In view of the above considerations, this Convention has been drafted so as 
to include in this Article 7 the basic principle of immunity and to include in 
Articles 8, 9, 10, 11 and 12 the limitations which precedent or sound doctrine 
indicate would now be likely to secure acceptance through the medium of a 


treaty. 


Opinions and Decisions 


United States: 

‘“‘The jurisdiction of courts is a branch of that which is possessed by the 
nation as an independent sovereign power. 

“The jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed by 
itself. Any restriction upon it, deriving validity from an external source, 
would imply a diminution of its sovereignty to the extent of the restric- 
tion, and an investment of that sovereignty to the same extent in that 
power which could impose such restriction. 

‘‘ All exceptions, therefore, to the full and complete power of a nation 
within its own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source. 

‘This consent may be either express or implied. In the latter case, it is 
less determinate, exposed more to the uncertainties of construction; but, 
if understood, not less obligatory. 

“The world being composed of distinct sovereignties, possessing equal 
rights and equal independence, whose mutual benefit is promoted by 
intercourse with each other, and by an interchange of those good offices 
which humanity dictates and its wants require, all sovereigns have con- 
sented to a relaxation in practice, in cases under certain peculiar circum- 
stances, of that absolute and complete jurisdiction within their respective 
territories which sovereignty confers. 
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“This consent may, in some instances, be tested by common usage, and 
by common opinion, growing out of that usage. 

“‘A nation would justly be considered as violating its faith, although 
that faith might not be expressly plighted, which should suddenly and 
without previous notice, exercise its territorial powers in a manner not 
consonant to the usages and received obligations of the civilized world. 

“This full and absolute territorial jurisdiction being alike the attribute 
of every sovereign, and being incapable of conferring extraterritorial 
power, would not seem to contemplate foreign sovereigns nor their sover- 
eign rights as its objects. One sovereign being in no respect amenable 
to another; and being bound by obligations of the highest character not to 
degrade the dignity of his nation, by placing himself or its sovereizn rights 
within the jurisdiction of another, can be supposed to enter a foreign 
territory only under an express license, or in the confidence that the im- 
munities belonging to his independent sovereign station, though not 
expressly stipulated, are reserved by implication, and will be extended to 
him. 

“This perfect equality and absolute independence of sovereigns, and 
this common interest impelling them to mutual intercourse, and an inter- 
change of good offices with each other, have given rise to a class of cases in 
which every sovereign is understood to waive the exercise of a part of that 
complete exclusive territorial jurisdiction, which has been stated to be the 
attribute of every nation.”’ (Opinion of Marshall, Ch. J. in The Schooner 
Exchange v. M’Faddon and others (Supreme Court, 1812), 7 Cranch’s 
Rep. 116, 136.) 


[Suit by complainant, owner of a stock of furs, stored in Russia, against 
the Russian government, to recover for the confiscation of his goods. In 
vacating an attachment issued by the lower courts, the Court of Appeals 
said :] 

‘Here, however, we need no proof [i.e. of the existence of a government 
in Russia]. The fact is conceded. We have an existing government 
sovereign within its own territories. There necessarily its jurisdiction is 
exclusive and absolute. It is susceptible of no limitation not imposed by 
itself. This is the result of its independence. It may be conceded that 
its actions should accord with natural justice and equity. If they do not, 
however, our courts are not competent to review them. They may not 
bring a foreign sovereign before our bar, not because of comity, but be- 
cause he has not submitted himself to our laws. Without his consent 
he is not subject to them. Concededly that is so as to a foreign govern- 
ment that has received recognition. * * * But whether recognized or not 
the evil of such an attempt would be the same. *** ” (Wulfsohn et al. 
v. Russian Socialist Federated Soviet Republic (Court of Appeals, N. Y. 
1923), 234 N. Y. 372, 375-76.) 


Great Britain: 

“From all these authorities it seems to us, although other reasons have 
sometimes been suggested, that the real principle on which the exemption 
of every sovereign from the jurisdiction of every Court has been deduced 
is that the exercise of such jurisdiction would be incompatible with this 
regal dignity,—that is to say, with his absolute independence of every 
superior authority * * * ” (The Parlement Belge (Court of Appeal, 
1880), L. R. 5 P. D. 197, 207.) 
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Argentina: 
[TRANSLATION] 

“ According to the statement of the 
applicant, the claim which has been 
interposed, is directed against the 
Republic of Paraguay, which is 
contrary to law, since the National 
Constitution, in its Articles 100 and 
101, and consequently, law 48 in its 
Article 1, which enumerate the 
causes of action over which the 
Supreme Court has original jurisdic- 
tion, do not include actions against a 
foreign government, in conformity 
with the principles of international 
law, which recognize the jurisdic- 
tional independence of States. 
(Fallos, Vol. 79, p. 124.) 


“For this reason, I request your 
excellencies to please to declare that 
the present claim does not fall within 
the cognizance of this Supreme 
Court.”’ 
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‘“‘La demanda interpuesta se dirige 
contra el gobierno de la Repitblica 
del Paraguay, segtin lo expresa el 
recurrente, lo que la hace improce- 
dente desde que la Constitucién 
Nacional en sus articulos 100 y 101, 
y por consiguiente la ley 48, en su 
art. 1° al enumerar las causas cuyo 
conocimiento atribuye e la juris- 
dicciéné originaria de esta Corte 
Suprema, no incluyen las acciones 
contra un gobierno extranjero con- 
forme a los principios del derecho 
internacional que reconocen la inde- 
pendencia jurisdiccional de _ los 
Estados (Fallos, tomo 79 pdgina 
124.) 

“Por ello, pido a V. E. se sirva 
declarar que la presente demanda no 
corresponde al conocimiento de esta 
Corte Suprema.”’ 


(Sefiores Baima y Bessolino c. el Gobierno del Paraguay (Dictamen del. Sr. 
Procurador General, Corte Suprema, Buenos Aires, 1915), 123 Fallos de la 


Suprema Corte Nacional (1916) 58.) 


Austria: 


[Suit by the Austro-Hungarian bank to enjoin the Hungarian govern- 
ment from recovering money illegally taken from the Hungarian Legation 
at Vienna, which money was in fact recovered and held by the Viennese 


police. 
[TRANSLATION] 

“In the case at bar, while the 
question relates to a temporary 
injunction, that is to say, to a con- 
servatory measure, nevertheless, it 
is a measure of compulsion against 
the Hungarian State; therefore, first 
of all, an inquiry should have been 
made as to whether a local court 
may exercise jurisdiction over this 
litigation. * * * 

“The question is whether a foreign 
State is subject to the local jurisdic- 
tion unless it has voluntarily sub- 
mitted or unless the litigation relates 
to immovables situated within the 
country. 

“Even admitted that a foreign 


The injunction issued by the lower court vacated.] 


“Da es sich in der vorliegenden 
Rechtssache um eine einstweilige 
Verfiigung, also trotz des blossen 
Sicherungszweckes jedenfalls doch 
um eine Zwangsmassnahme gegen 
den ungarischen Staat handelt, war 
vor allem anderen die Frage zu 
untersuchen, ob die inlindische Ge- 
richtsbarkeit fiir den vorliegenden 
Fall gegeben ist. * * * 

“Es fragt sich nun, ob ein fremder 
Staat der inlindischen Gerichts- 
barkeit unterstehen kann, falls er 
sich nicht freiwillig unterwirft oder 
es sich um inlindische unbewegliche 
Giiter handelt. 

“Mag man nun auch der Ansicht 
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State has the capacity to appear as 
complainant or respondent with 
respect to its private rights, the local 
jurisdiction nevertheless cannot be 
exercised in a case where the sover- 
eignty of a foreign State may be 
violated. Suits in a local court in 
such a case are absolutely barred by 
principles of international law.” 


beitreten, dass ein auslindischer 
Staat befahigt ist, als Traiger von 
Privatrechten in der Rolle des Klig- 
ers oder des Beklagten aufzutreten, 
so darf doch die inlandische Gerichts- 
barkeit nie eintreten, wenn es sich 
um eine Frage handelt, die eine 
Verletzung der Souverinitatsrechte 
des fremden Staates betreffen kann. 
Hier stehen unbedingt vélkerrecht- 
liche Grundsitze der Klage vor 
einem inlindischen Gerichte ent- 
gegen.” 


(Oesterreich-Ungarische Bank g. Ung. Regierung (Oberste Gerichthof, 1919, 
GZ. R. II. 152/19), 28 Niemeyer’s Zeitschrift fiir internationales Recht (1920) 


506.) 
Belgium: 


[Suit for damages resulting from a collision between complainant’s 


automobile and a truck operated by an American soldier stationed at the 
American naval base in Belgium. The trial court rendered a decision by 
default against the government of the United States. On appeal by the 
Attorney General of Belgium, reversed.] 

“Attendu que le premier juge était incomp¢étent pour connaitre de 
l’action; qu’il ne pouvait, sans violer l’ordre public, s’arroger le droit de 
censurer les actes d’un gouvernement étranger agissant comme puissance 
publique; * * * 

“Par ces motifs [La Cour], * * * 


‘Met a néant le jugement a quo et, faisant ce que le premier juge aurait 
du faire, se déclare incompétente pour connaitre de l’action; * * * ” 
(Toebinte et Theuns c. Gouv. des Etats-Unis d’Amérique (Cour d’appel, 


Bruxelles, 1920), 1920 Pas. Belge, II. 122.) 


Czechoslovakia: 


[Suit brought against the Austrian Republic for the death of complain- 
ant’s son, who was shot by Austrian troops engaged in subduing a riot in 
Prague, at a date when the Austro-Hungarian Monarchy was sovereign in 
Prague. The lower court sustained a plea of immunity by the respondent. 


On appeal, affirmed.] 
[TRANSLATION] 
_ “Courts of law, representing the 
judicial sovereignty of their State, 
have the right, in judicial proceed- 
ings, to demand of parties obedience 
to judicial orders within the limits 
and conditions of the law, and to 
enunciate the legal consequences of 
disobedience to judicial orders when 
the obligation to obey these orders is 
broken. The final aim of anaction 
1s to provide the claim or the right 
claimed at law with an indisputable 


“Postupujice v fizeni soudnim 
maji soudové jakoZto nositelé jus- 
ti¢ni vysosti svého stditu prdvo, 
zAdati na strandch v mezich a za 
podminek zdikona procesudlni pos- 
lusnost a vysloviti pri poruSeni 
povinnosti k procesudlni poslusnosti 
zikonné ndsledky procesudlni nep- 
oslusnosti. Koneénym cilem roze- 
pre jest, by uplathovanému néroku 
nebo prdvu dostalo se neodporova- 
telného formalisovdini a propiajéila 
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formalization and right to execution. 
The chief attribute of the power to 
issue judicial orders, to command 
respect for the formalization of a 
right or a claim and to execute a 
judgment, is the power to issue or- 
ders and the juridical supremacy of 
the State organ issuing such orders, 
formalizing claims or rights or lend- 
ing the power of execution to its 
judgments and, conversely such 
powers require also obedience to 
judicial orders by the party against 
whom such orders or directions are 
issued. Where there is no obliga- 
tion to submit to and to obey the 
rulings of the ordering power, such 
power is naturally non-existent. 
It is equally obvious that a power 
may give orders to an equal power 
only where there are special reasons 
for such action. In exercising the 
right of judicial supremacy through 
the medium of courts of law, a State 
is exercising its national sovereignty. 
This sovereignty, however, does not, 
according to the principles of inter- 
national law affect another State, 


which possesses an equal, independ- 
ent sovereignty, equal in quality, 


power and force. A foreign State, 
which does not voluntarily submit to 
the juridical rulings of the State of the 
forum, cannot be required to obey ju- 
dicial orders, nor can it be ordered to 
respect the formalization of claims 
and rights pronounced against its in- 
terests, nor to submit as regards judg- 
ments to the power of execution of the 
State in which the case has been 
tried in a court of justice. * * *” 
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se mu _ vykonatelnost. Zdkladni 
podminkou procesudlni moci nafi- 
zovaci, respektovani formalisace 
priva nebo ndroku a vynutitelnosti 
procesudIniho vyroku jest nafizo- 
vaci moc a procesudlni nadfizenost 
stitniho orgdinu, jenZ procesudlni 
prikaz vyddvd, ndrok nebo prdvo 
formalisuje nebo v¥roku svému vy- 
konatelnost propijéuje a, rubem 
véci posuzovano, procesudlni pos- 
luSnost toho, proti némuZ nafizovaci 
moc v naznatenych smérech se 
projevuje. Kde neni zdvazku k 
podrobeni se a posluSnosti vidi 
vyrontim moci nafizovaci, neni 
rozené mista pro moc nafizovaci. 
RovnézZ jest ziejmo, Ze rovny rov- 
nému jen tam smi nafizovati, kde 
jest to zvldést odtivodnéno. Vy- 
kondvaje soudy prdvo justi¢ni vy- 
sosti nastupuje stadt jako nositel 
své stdtni svrchovanosti. Tato 
vsak nepostihuje dle zdsad mezin- 
drodniho prdva jiny stdt jakozto 
rovnocenny, samostatny subjekt 
svrchovanosti téZe jakosti, moci a 
sily. Na jiném statu, jen% dobro- 
volné nepodrobil se soudnimu roz- 
hodovani stditu domdacfho, nelze 
ZAdati ani posluSnost oproti pro- 
cesudlnim pfrikazim, aniZ mu 
uklddati, aby dbal formalisace 
roku nebo prdva, jeZ proti nému 
byla by vyslovena, nebo podrobil se 
co do rozsudku donucovaci moci 
stdétu soudu procesniho. * * *”’ 


(Decision No. R. I. 364/19 (Nejvys% Soud [Supreme Court], 1919), 1 
Rozhodnutt nejvyssho soudu Ceskoslovenské republikyve vécech obcanskych 
[Decisions of the Supreme Court of the Czechoslovak Republic in Civil 


Cases] 352, 353.) 


France: 


[Suit on a note given by the Spanish Government in payment of shoes 


supplied by complainant. 


Respondent failed to meet the note. 


Lower 


courts gave judgment in default against respondent; reversed.] 
““ * * * Attendu que l’indépendance réciproque des Etats est l’un des 
principes les plus universellement reconnus du droit des gens;—Que, de ce 
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principe, il résulte qu’un gouvernement ne peut étre soumis, pour les 
engagements qu’il contracte, 4 la juridiction d’un Etat étranger;—Qu’en 
effet, le droit de juridiction qui appartient 4 chaque gouvernement pour 
juger les différends nés 4 l’occasion des actes émanés de lui, est un droit 
inhérent 4 son autorité souveraine, qu’un autre gouvernement ne saurait 
s’attribuer, sans s’exposer 4 alt¢rer leurs rapports respectifs; * * * ” 
(Gouvernement Espagnol c. Lambége et Pujol (Cour de Cassation, Civ., 
1849), 1849 Dalloz Per., I, 5, 9.) 


Germany: 

{Suit by the complainant as holder of certain shares of respondent rail- 
road company, issued for a loan, to recover matured interest. While the 
appeal was pending against an order of execution given in complainant’s 
favor, the railroad company was taken over by the Austrian State by 
virtue of a contract whereby the latter assumed all obligations of the 
railroad company. When, in consequence of this change, the Austrian 
State appeared as party and pleaded to the jurisdiction on the ground of 
sovereign immunity, the Bavarian Ministry of State raised the question 
of jurisdictional conflict. ‘The Court of Jurisdictional Conflicts held the 
lawsuit admissible because the claim arose out of a private-law relation- 
ship, and because, by contract, the Austrian State had expressly assumed 


all the obligations of the railroad company. 


In discussing the general 


principle of immunity of foreign State, the Court said inter alia:] 


[TRANSLATION] 


“ * * * it is now incumbent 
upon the Court to inquire into the 
further question whether in the case 
at bar in its present state of facts, 
ie. its being now directed against 
the Austrian State, a law-suit is 
permissible? 

“The examination of this question 
leads to the following results: 

“The jurisdiction of a State is an 
attribute of its sovereignty. 

“It originates from that part of 
sovereignty which, within the State’s 
life, appears as the completeness of 
the state-power, as summum im- 
perium or, in the reverse, as subordi- 
nation to such imperium. 


“In its foreign relations, i.e., with 
another sovereign State, or, in other 
words, in its international law as- 
pects, the center of gravity in the 
concept of sovereignty is to be found 
In the independence of one State 
from the imperium of another. 

“This independence in itself is the 
basis, on the one hand, of the right 


* * * so erwachst dem Gerichts- 
hof die Aufgabe, in die Beurtheilung 
der weiteren Frage einzutreten, ob in 
vorwirfiger Streitsache nach ihrer 
gegenwartigen Gestaltung, h. 
nunmehr gegen den 6sterreichischen 
Staat, der Rechtsweg zuliissig sei? 

“Die Priifung dieser Frage ergibt 
Folgendes: 

Gerichtsbarkeit des Staates 
ist Ausfluss der Souverinetit. 

“Sie entspringt in Sonderheit 
jenem Theilinhalte der Souverine- 
taits-Rechte, welcher sich nach der 
Innenseite des Staatslebens als 
staatliche Machtvollkommenheit, als 
summum imperium, beziehungsweise 
auf der Kehrseite als Unterord- 
nung unter dieses imperium darstellt. 

‘‘Nach ihrer Aussenseite, in den 
Beziehungen zu anderen souverinen 
Staaten, somit in vélkerrechtlicher 
Hinsicht, fallt dagegen der Schwer- 
punkt des Souverinetatsbegriffs in 
die Unabhingigkeit des einem Staates 
von dem imperium des andern. 

“Diese Unabhingigkeit begriin- 
det von selbst einerseits das Recht 
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of refusing all consequences of such a 
completeness of the state-power 
which are sought to be enforced by 
legal compulsion on the part of one 
sovereign State against another; on 
the other hand [is also the basis] 
of a duty imposed on the other 
State, by virtue of another principle 
of international law, that of the 
equality of sovereign States, to 
recognize and respect the independ- 
ence of the [first] sovereign State. 


“‘Proceeding from these premises, 
one must necessarily recognize that 
in principle, in the theory of inter- 
national law,—which has already 
been many times stated and accepted 
as a rule by the recent practice of 
States and, especially, by the deci- 
sions of courts,—a sovereign State 
is, as a rule, not subject to the juris- 


diction of another sovereign State. 
* * * #9) 
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zur Ablehnung jeder Consequenz 
einer solechen Machtvollkommenheit, 
welche sich seitens eines souverinen 
Staates gegeniiber einem anderen 
mit einem Rechtszwange geltend 
machen wollte, anderseits aber auch 
nach dem weiteren vélkerrechtlichen 
Grundsatze der principiellen Gleich- 
stellung souveraner Staaten fiir den 
gegenbetheiligten Staat die Ver- 
pflichtung, die Unabhiangigkeit des 
anderen souverinen Staates anzuer- 
kennen und zu achten. 

“Von diesen Gesichtspunkten aus- 
gehend, gelangt man von selbst im 
Principe zur Anerkennung des in der 
volkerrechtlichen Theorie, wie in 
der neueren Staats-und  speziell 
auch Gerichtspraxis bereits vielseitig 
aufgestellten und  anerkannten 
Grundsatzes, dass ein souveriner 
Staat der Gerichtsbarkeit eines an- 
deren souverinen Staates in der Regel 
nicht unterworfen ist. * * * ” 


(Heizer g. Kaiser-Franz-Joseph-Bahn A. G. (Gerichtshof fiir Kompetenzkon- 
flikte, Bavaria, 1885), Gesetz-uwnd Verordnungs-Blatt fiir das Kénigreich 


Bayern, 1885, Beilage I, 1, 15-16.) 


[Suit against Belgium for breach of contract concluded between a Ger- 
man merchant and the Belgian state railway administration for the de- 


livery of railroad materials. 
[TRANSLATION] 

* * * Asit has been pointed out by 
the Court of Appeals, there isunanim- 
ity in the literature that a State is 
not subject to the jurisdiction of an- 
other State when the question arises 
with respect to acts performed by the 
State in the exercise of its public 
sovereign power; on the other hand, 
there is a divergence of opinion as to 
whether the same conclusion could 
be reached also in a case, such as the 
case at bar, wherein the State appears 
not in its sovereign capacity, but as a 
juristic person, as fiscus, in the do- 
main of private-law relationship. 
It is certain that the higher courts 
of Germany, Austria, France, Eng- 
land and the United States of 
America as well as, until recently, 
those of Italy and Belgium,—that is 


Dismissed. ] 


“« * * * Nun besteht, wie auch das 
OLG. hervorgehoben hat, in der 
Literatur zwar im allgemeinen darin 

bereinstimmung, dass, wenn es sich 
um Akte des Staates handelt, die er 
in Ausiibung der Staatsgewalt nach 
6ffentlichem Rechte vollzieht, der 
eine Staat der Gerichtsgewalt eines 
anderen Staates nicht unterworfen 
ist, dagegen herrscht Streit dariiber, 
ob in diesem Sinne auch dann zu 
entscheiden ist, wenn, wie im vor- 
liegenden Fall, der Staat nicht in 
seiner Eigenschaft als déffentliche 
Gewalt, sondern als juristische Per- 
son, als Fiskus, auf dem Gebiete des 
Privatrechts in Betracht kommt. 
Es steht fest, dass die hoheren 
Gerichte in Deutschland, Osterreich, 
Frankreich, England und in den 


q 


= 
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to say the greater civilized nations 
having an influence on international 
relations,—have in their respective 
decisions almost always adhered to 
the principle that a foreign State is 
not, as a rule, subject to the local 
courts even with respect to claims 
arising out of private-law relation- 
ships. * * * 


“This conclusion is in conformity 
with the principle of mutual inde- 
pendence and equality of sovereign 
States, which is accepted in interna- 
tional relations and on which interna- 
tional law is based. The sovereignty 
inherent in a State manifests itself 
in the activity of its organs; thus 
also in the administration of law, 
its courts perform this function 
in the name of the State or of its 
ruler who represents the State. 
The State establishes through judi- 
cial decisions, by virtue of its sover- 
eignty, the law between the litigating 
party and supplies the necessary 
coercive power for the enforcement 
of such a decision. But it follows 
therefrom necessarily, that if the 
foreign State could be compelled, 
even in private-law litigation, to sue 
in local courts it would be subjected 
to the local sovereignty and thus its 
independence enjoyed by virtue of 
international law would be impaired. 
Therefore, it must be accepted as a 
principle of international law that a 
foreign State cannot be proceeded 
against in the local courts even 
with respect to claims arising out 
of purely private-law  relation- 
ships. * * * ” 


Vereinigten Staaten von Nord- 
amerika, sowie bis vor einiger Zeit 
auch in Italien und in Belgien, also 
in den grésseren, den internationalen 
Verkehr beeinflussenden Kultur- 
staaten, in ihren betreffenden Ent- 
scheidungen fast standig den Grund- 
satz zum Ausdrucke gebracht haben, 
der auswirtige Staat sei in der Regel 
auch bei privatrechtlichen Ans- 
priichen der Gerichtsbarkeit der 
inlandischen Gerichte nicht unter- 
worfen. * * * 

“Dieses Ergebnis entspricht der 
im internationalen Verkehr aner- 
kannten gegenseitigen Unabhangig- 
keit und Gleichheit der souveranen 
Staaten, worauf das V6élkerrecht 
beruht. Die dem Staate innewoh- 
nende Herrschermacht offenbart sich 
in der Tiatigkeit seiner Organe, also 
auch in der Rechtsprechung seiner 
Gerichte, diese iiben ihre Tatigkeit 
im Namen des Staates oder des 
denselben reprisentierenden Staats- 
oberhauptes aus. Der Staat stellt 
kraft seiner Gewalt in dem gericht- 
lichen Urteile dasjenige fest, was 
zwischen den Streitenden Rechtens 
ist und gewahrt zur Durchfiihrung 
der Entscheidung die erforderlichen 
Zwangsmittel. Daraus folgt aber 
mit Notwendigkeit, dass, wenn der 
auslindische Staat, auch in Privat- 
rechtssachen, gezwungen werden 
kénnte, vor inlindischen Gerichten 
Recht zu nehmen, er der inlindischen 
Staatsgewalt unterworfen sein und 
an seiner voélkerrechtlichen Unab- 
hingigkeit Einbusse erleiden wiirde. 
Daher muss als ein Rechtssatz des 
Volkerrechts anerkannt werden, dass 
ein auslindischer Staat auch aus 
rein privatrechtlichen Anspriichen 
vor den inlindischen Gerichten nicht 
belangt werden kann. * * * ” 


(Bardorf g. Belgischen Staats-und Eisenbahnfiskus (Reichsgericht, 1905), 62 
Entscheidungen des Reichsgerichts in Zivilsachen 165, 166-67; 35 Juristische 


Wochenschrift (1906) 90.) 


Hungary: 
(Suit for damages for breach of a transportation contract by plaintiff, a 
shipper, against the Turkish Government. Dismissed.] 
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[TRANSLATION] 

“The administration of justice 
as a branch of the State’s sovereign 
power, is performed by the courts in 
the name of the State or of its head; 
and the State, through the decision 
of its court, and by virtue of its sov- 
ereignty, establishes between the 
litigant parties the contested right 
and supplies also the means of coer- 
cion necessary to the execution of 
such decision. 

“In consequence, if the foreign 
State or ruler could be compelled to 
litigate in a local court and to seek 
the local administration of justice, 
this would result in submission to the 
local sovereignty, and thus would be 
contrary to the principle of inde- 
pendence and equality of sovereign 
States which is mutually recognized 
in international intercourse and 
which forms indeed the basis of 
international law. 

“Whence it follows that foreign 
States and rulers cannot be subjected 
to the local jurisdiction not only 
with respect to acts of a public 
character, performed in the exercise 
of sovereignty, but—apart from 
certain exceptions—not even with 
respect to transactions strictly 
within the domain of private law. 
* * * 


(X. v. Imperial Turkish Treasury 


domination to claim the same. 


The trial court entertained the suit. 


COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


“Az igazsdgszolgdltatast, mint az 
fllamhatalom mukédésének egyik 
Agazatat, a vagy az dllam 
vagy az Allamfé nevében gyakoroljak; 
és a biréség hatdrozatdban az dllam, 
az fennhatésdgdbél kifolydélag 4l- 
lapitja meg a peres felek kézétt 
vitds jogot és 6 szolgdltatja a haté- 
rozat végrehajtdsdéhoz  sziikséges 
kényszereszk6z6ket. 


“Ha tehat a kilféldi dllamot vagy 
Allamf6ét arra lehetne kényszeriteni, 
hogy a belféldi birésdég elétt perbe 
boesétkozzék s ennek a jogszolgil- 
tatdsdt igénybe vegye, ez a belféldi 
Allamhatalomnak valé  aldvetés¢t 
eredményezné és ellentétben dllana 
a szuverén dllamoknak a nemzetk6zi 
érintkezésben kélesénésen elismert 
és a nemzetkézi jog alapjdt képezé 
fiiggetlenségével és egyenléségével. 


“Ebb6l kévetkezik, hogy a kiilfél- 
di Allamokat és dllamféket nemesak 
kézjogi jellegii dllamhatalmi cse- 
lekményekbél kifolyélag,—hanem 
bizonyos kivételekt6l eltekintve— 
még szorosan vett magdnjogi iigy- 
letekb6l kifolyédlag sem lehet a 
belféldi birédség joghatésdiga ald 


(Kir. Itélétdbla [Court of Appeals], 
Budapest, 1916), Perjogt Déntvénytdr, 1917, Vol. II, No. 445.) 


Italy: 
[Suit against the Greek state for an accounting of property of which 
plaintiff’s ancestors had been deprived by Turkey and which had passed 
to Greece by virtue of a treaty. By a legislative act of 1825, Greece had 
recognized the rights of families deprived of property during the Turkish 


On 


appeal by Greece, the decision was reversed, the court holding that the 
cause of action arose from a sovereign act of Greece over which no foreign 
court can exercise jurisdiction without the consent of the Greek state.] 


[TRANSLATION] 

“The function of courts, in truth, 
is a function of sovereignty, since its 
essential substance is the power of 
command and of coercion, which may 
be exercised as against a subordinate 


“La funzione giurisdizionale, in- 
vero, é funzione di sovranita, poiché il 
suo contenuto sostanziale é un potere 
di comando e di coercizione, che pud 
essere esercitato in confronto di enti 
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but not against a codrdinate body 
which is entirely equal and com- 
pletely autonomous. Itisnecessary, 
therefore, to distinguish clearly 
between the State as a subject of 
relations governed by international 
law and the State as a subject of 
relations governed by municipal 
fie. private] law. This principle 
may be said to have been followed 
constantly by Italian judicial prac- 
tice which has distinguished in a 
foreign State its character as a 
political personality in international 
law from its being a subject of patri- 
monial and private relationships, 
admitting that in the first case the 
foreign State may invoke its juris- 
dictional immunity from Italian 
courts, but denying this in the 
second hypothesis. * * * The con- 
tract or act claimed to be the basis 
of the claim is apparently derived 
from the decree of 1825 of Captain 
Chiefala. * * * The Italian magis- 


trates would have no power to pass 
upon a transaction of public law 


between a foreign State as a sover- 
eign and its exiled subjects and their 
descendants. * * * Furthermore, 
whatever may have been the legal 
nature of such an act, it cannot be 
doubted that it is to be deemed 
a political and governmental act, a 
unilateral legal transaction of a 
State with respect to its subjects, 
political and economic in character, 
which may in no sense be held 
subject to the organs of a foreign 
jurisdiction. * * * ” 
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subordinati e non di enti coordi- 
nati, e cioé, perfettamente uguali e 
completamente autonomi. Bisogna 
quindi, nettamente distinguere fra 
lo Stato subbietto di rapporti regol- 
ati dal diritto internazionale e lo 
Stato subbietto di rapporti regolati 
dal diritto interno. E tale principio 
si pud dire costantemente seguito 
dalla giurisprudenza italiana, la quale 
ha distinto nello Stato straniero 
la personalita politica di diritto 
internazionale dalla subbiettivita 
d’indole patrimoniale e privata, am- 
mettendo che lo Stato estero possa 
opporre nel primo caso l’immunita 
giurisdizionale di fronte ai Tribunali 
italiani negando cid nella seconda 
ipotesi. * * * Si deduce che il con- 
tratto od il fatto produttivo di 
obbligazione debba ricercarsi nella 
enciclica del Capitano Chiefala del 
1825. * * * Néi magistrati italiani 
avrebbero potesta di giudicare un 
negozio di diritto pubblico fra lo 
Stato estero ente sovrano ed i suoi 
sudditi esiliati e discendenti da 
essi. * * * D’altronde, qualunque 
sia stata la natura giuridica di 
quell’atto, niun dubbio esso dovrebbe 
sempre qualificarsi come atto politico 
e di governo, un negozio giuridico 
unilaterale di uno Stato verso i sui 
sudditi di carattere politico ed 
economico, che sfugge a qualsiasi 
potesta di organi giurisdizionali stra- 


(Stato di Grecia c. Di Capone (Corte d’Appello, Napoli, 1926), 19 Rivista di 


diritto internazionale (1927), 102, 105.) 


Japan: 


[Complainants, assignees of two notes drawn by the then Chinese 
Chargé d’affaires in Tokyo brought suit against the Republic of China in 
the person of the present Chinese Minister for payment of these notes 
which were duly protested on maturity. Dismissed.] 

[TRANSLATION]! 

‘‘ * * * Tnasmuch as no State acknowledges the authority of another 

except as an act of voluntary submission, a foreign State, in principle, is 


1The Reporters were unable to obtain the original text on this decision. 
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not amenable to our law in a civil process unless some peculiar ground, such 
as the fact of the proceedings being in rem, exists. That there may be an 
exception is undoubted under international law when, and in so far as, such 
State deliberately accepts our jurisdiction; and this may comprise occa- 
sions provided for by a treaty or those in which it has expressed its willing- 
ness to abide by the decision of our courts in the particular instance, or in 
contemplation of certain specific cases. But concessions of that nature 
must always and necessarily be made between the States concerned. 
Thus, although an agreement might be concluded between a foreign 
State and an individual Japanese subject in which the former, on its part, 
agreed to recognise the competence of our Civil Code, the agreement would 
not operate per se to bring that State under our jurisdiction. 

“That being so, a suit against a foreign State cannot be entertained in 
the courts of this country save in special circumstances of the kind just 
mentioned, where its jurisdiction has been formally acquiesced in; which 
sufficiently shows that the present action is not maintainable. In conse- 
quence, the argument at the bar that the drawing of the notes in question 
implied, as between the parties, the Republic of China’s assent to be bound 
by our law in respect of them, must fail, since the implied undertaking is, 
of itself, incapable of producing that result. It is true that the view that 
upon the institution of any litigation against a foreign State it is still the 
duty of the court, quite apart from the exceptional cases alluded to, to 
issue a writ of summons and cite the parties to appear at an appointed 
date, so that an opportunity may be afforded of ascertaining the intention 
of the defendant (in this case the Republic of China), is a plausible one. 
It must nevertheless be pointed out that such issue of the writ and citation 
ex officio, under Articles 193 and 161 of the Law of Procedure, is in itself 
an exercise of our authority and cannot be effected against a State which 
does not submit to our jurisdiction. Accordingly, neither of the appel- 
lants’ propositions can be accepted. The decree of the second court, while 
not fully explicit, is, therefore, upheld on the point of the dismissal of the 
action, and the appeal is rejected.”” (Matsuyama and Sano v. The Repub- 
lic of China (Supreme Court, 1928), Annual Digest, 1927-1928, Case 


No. 107, p. 168.) 


Netherlands: 

[Suit for damages against the German Empire for the sinking of a ship 
and cargo owned by complainant. On judgment rendered by default 
against respondent, the Dutch government intervened, praying to set 
aside the judgment. Prayer granted on appeal, affirmed.] 

[TRANSLATION] 


“Considering, * * * “‘Overwegende, * * * 


“that the generally accepted view 
is that the law of nations does not 
allow the local courts to entertain 
suits against a foreign State for 
damages for injury inflicted by such 
foreign State, at least when the for- 
eign State gives no sign of submitting 
to the jurisdiction of the aforesaid 
courts; 


“toch, dat naar algemeen aan- 
vaarde opvatting het volkenrecht 
den burgerlijken rechter niet toestaat 
kennis te nemen van een vordering 
tegen een vreemden Staat tot ver- 
goeding van door oorlogsdaad veroor- 
zaakte schade, althans niet indien 
de vreemde Staat geen blijk geeft 
de rechtsmacht van den rechter te 
erkennen; 
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“whereas the aforesaid judgment 
violated this rule of international 
law and thereby not only offended 
the right of the foreign State in 
holding it liable for damages, but 
also prejudiced the Dutch State’s 
interests in the maintenance of 
friendly relations with a foreign 
State, which relations would be im- 
perilled if the Dutch authorities, to 
their own prejudice, should allow 


acts violating the law of nations; 
* * * 9) 
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“dat het evengemelde vonnis op 
dien regel van volkenrecht inbreuk 
maakt en daardoor niet slechts 
krenkt het recht van den tot schade- 
vergoeding veroordeelden vreem- 
den Staat, maar tevens benadeelt 
het belang dat de Nederlandsche 
Staat heeft bij ongerept blijven van 
de goede betrekkingen tot dien 
vreemden Staat, die in gevaar ge- 
raken, indien Nederlandsche au- 
toriteiten zich te zijnen’ nadeel 
handelingen veroorloven strijdig met 
het volkenrecht; * * * ” 


(De Bootj t. den Staat der Nederlanden and het Duitsche Rijk (Gerechtshof, 
s’Gravenhage, 1922), 1923 Weekblad van het Recht, No. 11050, 2:2.) 


Poland: 


[Suit against the Treasury of Czechoslovakia to recover damages for 
injuries suffered by complainant in an accident caused by an automobile 


which was owned by respondent. 


The trial court’s decision, overruling a 


plea to the jurisdiction based on sovereign immunity, reversed.] 


[TRANSLATION] 

“The provision of §9 of the stat- 
ute of August 9, 1908 (RGBI. Nr. 
162) concerning the competence of 
the court where the automobile acci- 


dent occurred, will of course be 
applicable only when the respondent 
is at all subject to local jurisdiction. 
This condition precedent does not 


exist in the case at bar. The Treas- 
ury of Czechoslovakia is merely a 
designation of that State in its 
capacity as owner of property ($1742 
B.G.B.). Polish courts are not, 
as a rule, entitled to decide lawsuits 
against foreign States. For States 
as legal entities, are not dependent 
upon each other, are not subject to 
one another and their relations are 
regulated by treaties and by the law 
of nations. *** No State can, in 
principle, exercise jurisdiction over 
another; exceptions can exist only 
by virtue of an express rule of inter- 
national law, such as in the case of 
express submission or in case of 
proceeding relating to real property 
(of. Art. III and IX EG. zur JN. and 
§85 JN.) As in the case at bar the 
issue is the liability for the act of a 


““Przepis §9 ustawy z 9 sierpnia 
1908 nr 162 dzpp. o wlaSciwosci sadu 
ze wzgledu na miejsce wypadku 
samochodowego mozna_ stosowaé 
oczywiscie tylko w razie, jezeli 
pozwany podlega tutejszym sadom 
wogole, tak jednak nie jest w ninie- 
jszej] sprawie. Skarb pafistwa czes- 
ko-stowackiego jest tylko oznacze- 
niem tegoz pafstwa, jako podmiotu 
prawa majatkowego (§1742 kc.), a 
sady polskie nie sq powolane w 
zasadzie do sadzenia spraw przeciw 
obcemu pafistwu. Pafstwa bowiem 
jako osoby prawne, niezawiste wza- 
jemmie od siebie nie sq sobie podle- 
gle, a stosunki ich wzajemne regu- 
luja traktaty miedzynarodowe i 
prawo narodéw. * * * zadne paf- 
stwo nie moze z reguty nad drugiem 
wykonywaé sadownictwa a wyjatki 
mogtyby tylko zaj&¢ w razie wyraé- 
nego przepisu prawa narodéw, w 
razie dobrowolnego poddania sie i 
w razie orzecznictwa realnego (por. 
art. III i IX ust. wprow. n.j.i. 
§n.j.) Poniewaz w danym wypadku 
chodzi 0 odpowiedzialnosé za kierow- 
nika samochodu rzadowego czesko- 
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driver of a Czechoslovak state- 
vehicle, which does not come within 
either of the above-mentioned ex- 
ceptions, the inadmissibility of such 
a complaint before a Polish court, 
as decreed by the Court of Appeals, 
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stowackiego, ktéra nie podpada pod 
zaden 2% powyzszych wyjatkéw, 


przeto stusznie uznal sad apelacyjny 
skarge wniesiong przed sad _ polski 
jako niedopuszczalng (§477 1. 6 


pe.).” 


was correct (§477 Z. 6. ZPO.).” 

(Anna D. v. Treasury of Czechoslovak Republic (Supreme Court, 1926), 5 
Orzecznictwa Sadow Polskich [Decisions of Polish Courts] 440; 1 Zeitschrift 
fiir Ostrecht, (1927) 275.) 


Doctrine 

“A. It is unanimously admitted that the courts of one State have no 
jurisdiction over another State when the foreign State is sued for acts 
accomplished by it in the exercise of its sovereign rights. 

“B. Apart from this case, the opinion of writers and experts in the 
various countries is divided.’”’ (Conclusions of M. Matsuda, Rapporteur 
for the Sub-Committee of the League of Nations Committee of Experts 
for the Progressive Codification of International Law, Oct. 11, 1926, 
League Doc. C. 204. M. 78. 1927. V. 


ARTICLE 8 (a) 


A State may be made a respondent in a proceeding in a court of another 
State: 

(a) When it gives express consent at the time the proceeding is in- 
stituted; or 

COMMENT 

The expression ‘‘may be made a respondent” as used in this article as well 
as in Articles 9-12, requires some explanation. Under Article 1 (d), “a 
‘respondent’ is a party against which a proceeding is instituted in a court.” 
It is obvious that anyone may—e.g. by serving a summons and complaint— 
“institute a proceeding”’ against a State as against a private person at any 
time and upon the basis of any claim. (The question of service of process is 
considered later under Article 19, infra, p. 676.) In this sense, the State 
would forthwith be ‘‘made a respondent.’”’ Unless, however, such pro- 
ceeding is justified under the principle of one of the articles of this Conven- 
tion, it is improper a.d must be dismissed by the court. When such a 
proceeding is thus dismissed, the record is purged and, in legal contempla- 
tion, the State has never been a respondent party. When the Convention, 
therefore, provides that a State ‘‘may be made a respondent”’ it means that 
the complainant is permitted to institute the proceeding and that the court 
may take jurisdiction in so far as the question of the respondent State’s 
immunity is concerned. This does not, of course, imply that the court may 
not dismiss the proceeding because of lack of jurisdiction either rationae 
materiae or ratione personae, according as its jurisdiction may be limited by 
the law of the forum. (Compare the Comment under Article 2, supra, page 
495.) Thus where a court is given jurisdiction over claims not in excess of 
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$5,000, a proceeding instituted against a State to recover $10,000 will be 
dismissed. Similarly, if by the law of the forum, the court may not take 
jurisdiction unless the respondent is previously notified in a certain manner, 
a proceeding will be dismissed if such notice has not been given. 

This article is concerned with the initial questions of the cireumstances or 
conditions under which a State may be made arespondent. The question of 
the State’s continuance as a party is considered subsequently under Article 
21, infra, page 687 and is not discussed here. 

Article 8 enumerates cases where consent has been given by some overt 
positive act of the foreign State; it sets forth limitations upon the besic rule 
expressed in Article 7. Articles 9, 10, 11 and 12 deal with circumstances 
wherefrom an implied consent might perhaps be deduced, although the 
rules contained therein do not necessarily need to be supported by the theory 
of implied consent. 

If a State consents to be made a respondent, there is no reason why a 
court should refrain from entertaining the proceeding brought against it. 
State immunity is in the nature of a personal privilege which may be waived 
by the beneficiary, rather than in the nature of an inherent limitation upon 
the power of the court such as the common restriction upon the sum of 
money involved in the litigation. In discussing the possible circumstances 
under which a foreign State may be sued in the courts of another State, 
courts and text-writers almost without exception indicate that consent, 
express or implied, will remove the bar of immunity. There would rarely be 


occasion for a respondent State to file a formal expression of consent to the 
institution of a proceeding. The same purpose would be more naturally 
achieved merely by pleading to the merits or by entering a general appear- 
ance. Cf. paragraph (b), infra, p. 543. Possibly an oral statement of con- 
sent might be made in court by some agent or attorney representing the 
State. It should be considered a case of express consent when a State peti- 
tions a court for permission to intervene as a party respondent. 


Opinions and Decisions 
United States: 

“But one contention is argued, that is, that the district court had no 
jurisdiction to entertain the suit against Porto Rico ‘without its consent 
and against its active opposition.’ Porto Rico v. Rosaly y Castillo, 227 
U.S. 270, 57 L. ed. 507, 33 Sup. Ct. Rep. 352, is cited to sustain the con- 
tention. It was said in that case that the government ‘established in 
Porto Rico is of such a nature as to come within the general rule exempting 
a government sovereign in its attributes from suit without its consent.’ 
This case, however, is not within the rule. In that case Porto Rico was a 
defandant in the first instance. In this case it voluntarily petitioned to be 
made a party, asserting rights to the property in controversy, and, against 
the opposition of the plaintiff (defendant in error), it was made a party 
defendant. And this action was not improvident. Its attorney general 
took time to consider. He applied for and obtained a continuance of the 
case to determine the best course to secure the interests of the people of 
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Porto Rico,—whether to assert its rights in the then litigation, or attempt 
to keep them under the immunity of its sovereignty from attack. * * * 
Porto Rico, therefore, through its attorney general, not only gave its con- 
sent to be a party to the cause, but invoked and obtained the ruling of the 
court against the resistance of the plaintiff to make it a party to the cause. 
The complaint having been amended as moved and directed, and nearly a 
year having elapsed, there came a change of view; but the immunity of 
sovereignty from suit without its consent cannot be carried so far as to 
permit it to reverse the action invoked by it, and to come in and go out of 
court at its will, the other party having no right or resistance to either 
step.”’ (People of Porto Rico v. Bonocio Ramos (Supreme Court, 1914), 232 
U. 8. 627, 631-32.) 


No case has been found which records an express consent at the time of the 
institution of a proceeding against a State, although British courts have been 
inclined to insist that consent previously given must be confirmed by consent 
when the court is called upon to act. The following language typifies this 
viewpoint: 


‘« * * * We had not then to deal with the question of a foreign sover- 
eign submitting to the jurisdiction; everybody knows and understands 
that a foreign sovereign may do that. But the question is, How? What 
is the time at which he can be said to elect whether he will submit to the 
jurisdiction? Obviously, as it appears to me, it is when the Court is about 
or is being asked to exercise jurisdiction over him, and not any previous 
time. Although up to that time he has perfectly concealed the fact that 
he is a sovereign, and has acted as a private individual, yet it is only when 
the time comes that the Court is asked to exercise jurisdiction over him 
that he can elect whether he will submit to the jurisdiction. If it is then 
shewn that he is an independent sovereign, and does not submit to the 
jurisdiction, the Court has no jurisdiction over him * * * ” (Mighell v. 
Sultan of Johore (Court of Appeal, 1893), L. R. [1894] 1 Q. B. 149, 159.) 


Despite the probable infrequency of the application of this paragraph, it 
should be included for the sake of completeness. In support, attention may 
be drawn to a Resolution of the Institut de Droit International: 


‘“‘Les seules actions recevables contre un Etat étranger sont: * * * 

“4. Les actions pour lesquelles |’Etat étranger a expressément reconnu 
la compétence du tribunal. * * * ” (Resolutions of the Institut de droit 
international, 1892, Article 4 (Tableau général des travaux, 1873-1913, p. 
150.)) 


Attention may also be drawn to Article 333 of the Code of Private Interna- 
tional Law adopted at Havana in 1928: 


“The judges and courts of each contracting State shall be incompetent 
to take cognizance of civil or commercial cases to which the other contract- 
ing States or their heads are defendant parties, if the action is a personal 
one, except in cases of express submission or of counterclaims.’’! (Final 
Act of the Sixth International Conference of American States, pp. 65-66.) 


1 Italics inserted. 
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ARTICLE 8(b) 


ARTICLE 8 (b) 


[A State may be made a respondent in a proceeding in a court of another 
State :] 

(b) When, after notification of the proceeding, it takes any steps relating 
to the merits in that proceeding before asserting its immunity; or 


COMMENT 


The phrase “‘any steps relating to the merits” is used to include many 
types of pleas which do not raise the issue of State immunity or serve as a 
necessary preliminary thereto. It does not seem reasonable to require the 
State in all cases directly to raise the plea of immunity in limine. For exam- 
ple, the complaint may be drawn in such general terms that the State would 
not be in a position to decide whether or not to claim immunity. Under 
Anglo-American procedure, for example, it may, in such a case, ask for a bill 
of particulars. Although such a plea might ordinarily be deemed a waiver of 
jurisdictional defects, such as improper service, it seems fitting to provide 
that it shall not preclude a subsequent plea of immunity asa State. On the 
other hand, it is intended to require the State to choose between a plea of 
immunity and other defenses which might be available to it. If it pleads to 
the merits, demurs, counterclaims, invokes the statute of limitations, the 
statute of frauds, or in some other way challenges the soundness or correct- 
ness of the complainant’s case, it should be deemed to have submitted the 
determination of the issues involved to the jurisdiction of the court. If the 
respondent State is unsuccessful in maintaining one of these defenses, it may 
not thereafter fall back on the plea of immunity. Conversely, a special 
appearance for the purpose of pleading immunity as a State will not be a 
basis for making the State a respondent. When, under the loca! law, the 
effect of such special plea to the jurisdiction is not lost by filing contem- 
poraneously an alternative plea to the merits, such pleading would be ap- 
propriate also under this text. 

The instant paragraph of this Article is intended to provide for cases in 
which the respondent State may be said to indicate its willingness to have 
the court take jurisdiction by responding to the complainant’s proceedings 
without previously pleading its immunity. Whereas paragraph (a) dealt 
with cases of express consent, this paragraph covers an instance of what has 
been frequently called, both by courts and text writers, implied consent. 

Article 19 is designed to assure the possibility of informing the Court that 
the respondent is a State without subjecting it to the jurisdiction. It seems 
undesirable to follow the rule of several United States Supreme Court cases 
and one English case sustaining statutes whereunder the court secures 
jurisdiction by the respondent’s appearing specially solely for the purpose of 
pleading to the jurisdiction of the court, if such plea is overruled. See York 
v. Texas (1891) 187 U. S. 15; Kauffman v. Wooters (1891) 138 U. S. 285; 
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Western Indemnity Co. v. Rupp (1914) 235 U.S. 261; and Harris v. Taylor 


[1915] 2 K. B. 580. 

It will be noted from the quotations which follow that when the court has 
obtained jurisdiction over a foreign State by its participation in the pro- 
ceeding, such jurisdiction cannot, as a rule, be ousted by the State’s subse- 
quent assertion of immunity; see Article 21, infra, page 687. 


Opinions and Decisions 


United States: 

“Taxes for the fiscal year 1911-1912, amounting to $7,038, were assessed 
against defendant in error on account of certain personal property, and 
were paid under protest. Purporting to proceed under Act No. 35, Laws 
of Porto Rico, 1911 * * * , and claiming the assessment was wholly 
illegal, the Sugar Company brought this suit to recover the sum so paid. 
In due season the Treasurer of Porto Rico, appearing by its attorney 
general, made full answer to the original complaint; a day for trial was 
fixed by stipulation; an amended and also a supplemental complaint were 
filed and appropriately answered. Eight months after institution of the 
action the court’s jurisdiction was first challenged by motion to dismiss, 
and thereafter the point was persistently urged. The company recovered 
judgment for amount claimed * * * ; and the cause has been argued 
here by counsel. 

“Tt is not now seriously maintained that the tax was lawfully de- 
manded—in effect, the contrary is conceded. 

‘“‘A reversal of the district court’s action is asked upon the theory that 
the proceeding is against Porto Rico, a government of sovereign attributes, 
which has only consented to be sued in its own courts. * * * Whatever 
might have been the merit of this position if promptly asserted and ad- 
hered to, we hold, following the principles announced in Porto Rico v. 
Ramos, * * * that having solemnly appeared and taken the other steps 
above narrated, plaintiff in error could not thereafter deny the court's 
jurisdiction. * * * The judgment is affirmed.” (Richardson v. Fajardo 
Sugar Company (Sup. Ct., 1916), 241 U. S. 44, 46-47.) 


[Libel against the ship Mormugao, owned by the Portuguese Govern- 
ment. A general appearance in behalf of respondent was entered, fol- 
lowed by an answer alleging sovereign immunity, and by subsequent 
participation on the part of respondent in the taking of testimony of wit- 
nesses in Portugal. To the amended libel the respondents filed an 
amended answer, together with a notice attempting to withdraw its notice 
of appearance. Decree in favor of complainant.] 

“‘Upon this state of the record it is clear that the immunity of sovereignty 
claimed by the respondent cannot be asserted, * * * because immunity 
from suit was clearly waived by the respondent’s general appearance and 
subsequent participation in the litigation, which was quite inconsistent 
with its assertion of immunity from suit.’”” (L. Mundet and Son, Inc., V. 
Transportes Maritimos do Estado (District Court, 8. D. N. Y. 1925), 1925 
American Maritime Cases 1057, 1059.) 


Czechoslovakia: 
[Suit against the German Treasury for damages complainant sustained 
in that his goods transported by the German State Railways were de- 
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livered in damaged condition. 
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The trial court dismissed the complaint; 


on appeal, the suit was entertained. Affirmed.] 


[TRANSLATION] 

“Tt is in the first place necessary 
to solve the question whether in the 
case at bar, wherein the treasury of 
a foreign State is sued for damages, 
the action can be brought before a 
Czechoslovak court; and whether the 
course of law is not excluded on ac- 
count of the inviolable right of sov- 
ereignty of the respondent, the 
Treasury of a foreign State. In 
view of the fact that respondent 
made an appearance in this action 
without any reservations and partic- 
ipated in the proceedings, it is to be 
assumed that he has voluntarily sub- 
mitted to the jurisdiction of Czecho- 
slovak courts and, therefore, it is not 
possible to deny the plaintiff the 
right to the course of law.”’ 


“Pfedevsim sluSelo rozfesiti ot4- 
zku, zdali v rozepfi této, ve které 
Zalovin jest fiskus ciziho statu, 
mohlo byti Zalovino pied tuzem- 
sk¥mi soudy a nenf-li pro nedotknut- 
elné v¥sostni prdvo Zalovaného fisku 
ciziho statu této rozepfi pofad prava 
zatarasen. Vzheldem k tomu, Ze 
Zalovany bez ohrazeni vstoupil do 
této rozepfe a do jejiho projedn4- 
vani, bylo uznati, Ze se podrobil 
dobrovolné pravomoci tuzemskych 
soudi a proto Zalobci nemiZe bfti 
odpirdn pofad prava.”’ 


(Decision No. Rv. I 46/23 of June 20, 1923 (Nejvyssi Soud [Supreme Court], 
1923), 5 (a) Rozhodnutt nejvyssiho soudu ceskoslovenské republiky ve vécech 
obéanskych No. 2748 [Decisions of the Supreme Court of the Czechoslovak 
Republic in Civil Cases] 1084. This decision of the Supreme Court, rendered 
in 1923, seems to overrule the following decision of the same court rendered 


four years earlier.) 


[Suit for damages against the Treasury of the Austrian Republic. 


Dis- 


missed for lack of jurisdiction on plea of sovereign immunity although 
respondent apparently had pleaded to the merits.] 


[TRANSLATION] 
“Even the circumstance that the 
Treasury of the Austrian Republic 
has appointed an attorney, that it 
has responded to the law-suit brought 
against it and that it has participated 
in the legal proceedings, cannot be 
regarded as a submission to Czecho- 
slovak jurisdiction, as the said 
action was an action dictated by 
circumspection and necessity of the 
process, and undertaken naturally 
without prejudice to the adopted 
objection concerning the incompe- 
tence of the court of justice in ques- 
tion.” 
(Decision No. R. I. 364/19. 


ani v tom, Ze spoluzalovany 
erdr republiky Rakouské Zridil si 
pro spor zdstupce, na Zalobu od- 
povédél a do jedndni se pustil, nelze 
spatfovati podrobeni se tuzemské 
pravomoci, jeZto fetené ikony byly 
tkony procesudlni opatrnosti a nez- 
bytnosti a podniknuty byly pfirozené 
s vyhradou namitané mistni nep- 
FsluSnosti.” 


(Nejvys% Soud [Supreme Court], 1919) 1 


Rozhodnutt nejvyssiho soudu éeskoslovenské republiky ve vecech obéanskych, 


No. 343, 


in Civil Cases] 552, 553.) 


[Decisions of the Supreme Court of the Czechoslovak Republic 
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Danzig, Free City of: 


COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


[Plaintiff sued the Free City of Danzig for the delivery of some kettle- 


wagons, 


The Polish State asked leave to intervene and take the place of 


the Free City, declaring that once permitted to intervene, it would assert 


its immunity and would refuse to litigate on the merits. 


The trial court, 


in its decision of May 27, 1922, permitted the intervention and substituted 


Poland as defendant. 


In the following oral hearing the plea of Poland to 


the jurisdiction on the ground of sovereign immunity was overruled. On 
appeal by Poland, the trial court’s decision was affirmed.] 


[TRANSLATION] 

“The submission can be express 
but it may follow impliedly from 
conclusive actions. In the case at 
bar, the LG [the trial court] con- 
sidered that the declaration of the 
Polish Republic to take over the suit 
from the original respondent, the 
Free City of Danzig, amounted to 
such a conclusive action. This view 
must be approved by this Court. 
The declaration to take over the suit 
was, it is true, made with the reserva- 
tion that as soon as the taking over 
of the process would be effected, 
Poland would refuse to plead on the 
merits before the Danzig courts. 
The question whether the declara- 
tion to which such a reservation was 
attached, could be regarded as a 
proper declaration, has already been 
decided in the affirmative by the 
decision of May 27, 1922 and cannot 
be reopened at this stage of the pro- 
ceedings. If Poland’s declaration 
to take over the suit in the place of 
the original respondent, the Free 
City of Danzig, was thus effective, 
it must be regarded as also contain- 
ing an expression of willingness to 
act before the Danzig Courts in the 
same way as the Free City of Danzig 
would have done, had she remained 
the party litigant. This means with 
respect to this suit voluntary sub- 
mission to the jurisdiction of Danzig. 


“Die Unterwerfung kann eine 
ausdriickliche sein, sie kann aber 
auch stillschweigend durch ent- 
sprechende Handlungen erfolgen. 
Im vorliegenden Falle hat das LG. 
[Landgericht] eine solche schliissige 
Handlung in der Erklirung der Re- 
publik Polen erblickt, den Rechts- 
streit an Stelle der urspriinglich 
beklagten Freien Stadt Danzig iiber- 
nehmen zu wollen. Dieser Ansicht 
kann der Senat nur beitreten. Die 
Erklarung der Ubernahme war zwar 
von vornherein mit der Erklirung 
verbunden, dass, sobald die Uber- 
nahme des Processes erfolgt sei, 
Polen die Einlassung zur Sache 
selbst vor den Danziger Gerichten 
verweigern werde. Die Frage nun, 
ob trotz Beifiigung eines derartigen 
Vorbehalts die Erklirung tiberhaupt 
noch als wirksame Ubernahme auf- 
zufassen sei, ist bereits durch Urteil 
v. 27 Mai 1922 in bejahendem Sinne 
entschieden und kann im gegen- 
wartigen Stande des  Verfahrens 
nicht mehr zur Erérterung gezogen 
werden. Ist aber in der Erklarung 
der Republik Polen eine wirksame 
Erklarung, an Stelle der beklagten 
Freien Stadt Danzig den Process 
iibernehmen zu wollen, enthalten, 
so muss sie zugleich als Ausserung 
des Willens aufgefasst werden, in 
dieser Sache vor den Danziger Ge- 
richten in derselben Weise Recht zu 
nehmen, wie das die Freie Stadt 
Danzig getan haben wiirde, wenn sie 
im Process verblieben wire. Das 
aber bedeutet fiir diesen Process die 
freiwillige Unterwerfung unter die 
Danziger Gerichtsbarkeit. 


ARTICLE 8 (b) 


“The declaration of submission 
once given, is irrevocable. Loening, 
p. 128! and Triepel, in 28 Archiv 
fiir Gffentliches Recht, p. 234, who 
represented this as a principle of 
international law, have not been 
contradicted. * * * ” 
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“Die einmal abgegebene Erkla- 
rung der Unterwerfung ist unwied- 
erruflich. Loening, S. 128! und 
Triepel, im Archiv fiir 6ffentliches 
Recht 28, 234 welche dies als 
Grundsatz des Vdélkerrechts aus- 
sprechen, haben keinen Wieder- 
spruch erfahren. * * * ” 


(X g. die Republik Polen (Obergericht, Danzig, 1923), 53. I Juristische 


Wochenschrift (1924) 710.) 
Italy: 


[In a suit, arising from delay in sailing and unloading of a vessel, char- 
tered by the United States Shipping Board to a private corporation, the 


Shipping Board intervened and appeared, as owner of the vessel. 


To its 


plea of immunity the court held that the Shipping Board had voluntarily 
appeared and thus impliedly consented to the jurisdiction of Italian 


courts. ] 

[TRANSLATION] 

“« *** The fact is that the 
Shipping Board voluntarily appeared 
in the action and, in substituting it- 
self for the actual agent, the Pioneer 
Co., a private corporation, has 
impliedly consented to be subject to 
Italian jurisdiction to the degree that 
the Pioneer Co. would have been 


“* * * Tl vero é che lo ‘Shipping 
Board’ é@ intervenuto volontaria- 
mente in causa, e sostinendosi alla 
propria mandataria ‘Pioneer’, so- 
cieta privata, ha implicitamente con- 
sentito a sottostare alla giurisdizione 
italiana, in quanto vi fosse soggetta 


subject thereto. * * * ”’ 
(U. S. Shipping Board ec. Societd Italiana Cementi et al. (Corte d’appello, 
Genoa, 1925), 1925 Giurisprudenza Italiana, I. 2. 271, at 275.) 


Luxemburg: 

[Suit against the railway administration of Alsace, under the direct 
control of the German Government, for damages suffered by complainant 
in an accident while in respondent’s employ. Respondent pleaded to the 
merits at the trial court and on appeal. Before the Supreme Court it 
pleaded, inter alia, immunity from jurisdiction on the basis of its identity 
with the German Government. Plea of immunity overruled.] 

“Attendu que si, * * * d’autre part, un principe universellement 
reconnu du droit international est celui de la souveraineté et de |’indé- 
pendance des nations l’une 4 l’égard de |’autre, principe qui ne permet pas 
qu’un Etat soit soumis, contre son gré, 4 la juridiction d’un autre Etat, un 
Etat étranger est toutefois justiciable des tribunaux d’un autre pays 
lorsqu’il défére librement une contestation au juge de ce pays;—que la 
manifestation expresse ou tacite de la volonté d’accepter la juridiction 
étrangére exclut, en effet, l’idée de contrainte, qui seule est en opposition 
avec le principe du droit des gens, et qui peut donc seule aussi motiver 
l’incompétence ;— 

“Att. en fait, que, tant en premiére instance qu’en instance d’appel, la 
partie demanderesse en cassation a non seulement plaidé au fond, mais 


1 Gerichtsbarkeit tiber fremde Staaten.—Reporters. 
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méme formulé une demande reconventionnelle; que ces faits impliquent 
renonciation, et que, dans ces conditions, il devient oiseux de rechercher si, 
en principe, l’exception d’incompétence visée par le premier moyen est 
seulement fondée si l’Etat défendeur agit comme réprésentant de la puis- 
sance publique, jure imperiz, ou méme chaque fois qu’il accomplit seule- 
ment des actes de la vie civile, ¢’est-d-dire qu’il agit jure gestions; que la 
partie demanderesse en cassation qui ne s’est plus recevable A opposer 
l’exception d’incompétence devant la Cour de cassation.’’ (Direction 
générale impériale des chemins de fer d’ Alsace-Lorraine c. Grosch (Cour de 
cassation, 1908), 8 Revue de droit international privé (1912) 504, 507. 


Saar Territory: 

[Suit to recover from the German State Railway Administration dam- 
ages sustained in transportation of complainant’s goods from Metz to 
Saarbriicken. Respondent objected to the jurisdiction ratione loci which 
was overruled by an interlocutory judgment. No appeal was taken from 
this interlocutory decision. Subsequently, respondent made a declara- 
tion that it would not contest the suit on the merits, but proceeded, in fact, 
to do so. Thereupon the trial court rendered judgment in favor of com- 
plainant. Appeal on the ground of sovereign immunity. Dismissed.| 

“Le défendeur en effet, au lieu d’en appeler du jugement interlocutoire 
de premiére instance, s’est soumis tacitement et volontairement 4 la 
compétence des juridictions sarroises. I] a continué 4 faire des actes de 
procédure devant le Tribunal régional, il a pris position quant au fond de 
l’affaire et a méme déclaré qu’il reconnaissait, toujours quant au fond, la 
prétention de l’adversaire, actes qui foreément font conclure 4 une soumis- 
sion volontaire 4 la juridiction sarroise, * * * ” (X.c. Fisc des Chemins 
de fer d’Empire (Cour Supréme, Sarrelouis, 1924), 21 Revue de droit 
international privé (1926), 69, 71.) 


It might be urged that a State should also be made a respondent if it took 
no action within a certain time after being properly notified (see Article 19) 
of the institution of a proceeding on the theory that such failure to act might 
be considered as implied consent. But it does not seem reasonable to require 
a State to act upon all notices of proceedings, however frivolous. As ex- 
plained in the Comment under Article 7 (supra, p. 527), the State’s immunity 
from suit should be considered basic and only those exceptions essential to 
the demands of justice should be allowed. Cf. B. A. de Boij t. den Staat der 
Nederlanden en het Diutsche Rijk (Gerechtshofs’ Gravenhage, 1917), 1917 Week- 
blad van het Recht, 10170, 2: 2, supra, Comment under Article 7, p. 538. 


ARTICLE 8 (c) 


[A State may be made a respondent in a proceeding in a court of another 
State :] 

(c) When, by the contract upon which the proceeding is based, it has 
previously consented to the institution of such a proceeding; or 


COMMENT 


If a State agrees by contract to submit claims arising out of such contract 
to the jurisdiction of the courts of a foreign State, such a case seems to involve 
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clear equities in favor of the [contracting] complainant. Courts generally 
hold that a consent given in a contract removes the bar of immunity. This 
is in line with the doctrine of Copin v. Adamson (1874) (9 Exch. 345; affirmed 
(1875) L. R. 1 Exch. Div. 17) where an assignee in bankruptcy of a French 
company sued on a judgment rendered by the T'ribunal de Commerce of the 
Seine. The respondent pleaded that he was given no notice of the suit. 
Complainant answered that as a shareholder in a French company, the 
respondent was bound by the articles of association which provided that 
disputes over liquidation of the company should be settled by the commercial 
court of the Department of the Seine, and if the shareholder should not elect 
a domicile at Paris, election would be implied at the office of the imperial 
procurator of the civil tribunal of the Department in which the office of the 
company was located. Hence, complainant argued, defendant was validly 
served by summons issued by the 7’ribunal de Commerce and delivered for 
respondent at the office of the designated procurator. Respondent demurred 
and the court held for the complainant saying ‘‘ * * * a man may contract 
with others that his rights shall be determined not only by foreign law, but 
by a foreign tribunal, and thus by reason of his contract * * * would become 
bound by that tribunal’s decision.”” The court based its decision upon the 
respondent’s agreement as embodied in the articles of association. In 
affirming this decision, the Court of Appeal said per Lord Cairns: ‘‘It appears 
to me that, to all intents and purposes it is as if there had been an actual and 
absolute agreement by the defendant; and that * * * the service of the pro- 
ceedings at the office of the imperial procurator * * * would be good serv- 
ice.” The authority of this case still seems to hold good; but it should be 
noted, the English courts do not seem to follow this doctrine when a State is 
involved as respondent. 

The English courts seem to take the view that despite its contractual 
engagement, the court has no jurisdiction if the State refuses its consent at 
the time of the institution of the proceeding. This view is not generally 
shared by courts in other countries; the opinion of the Supreme Court of 
Czechoslovakia, quoted below, rests upon special considerations affecting the 
equities of the case. The rule adopted in this paragraph seems so obviously 
equitable that its general acceptability may be assumed. 

It should be observed that, in considering submission of a foreign State to 
the jurisdiction of local courts by contract, courts usually make such submis- 
sion conditional upon the fact that the contract was concluded or was to be 
performed within the territory of the State of the forum, or even that both 
factors be present. On the other hand, such contractual submissions have 
been found to exist in several instances in stipulations on bonds sold by a 
foreign State, guaranteeing payment in the currency of the State of the 
forum. On this point see especially the following cases quoted infra: 
Rochaid-Dahdah c. Gouvernement tunisien, Crédit Foncier d’Algérie et de 
Tunisie c. Département d’ Antioquia, (France), Heizer g. Kaiser-Franz-Joseph 
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Bahn A. G. (Germany), K. k. Oesterreich. Finanzministerium g. Dreyfus 
(Switzerland). 

It might be argued that the consent of the State is the point of basic im- 
portance; and that it is immaterial whether the suit is or is not one for breach 
of the contract in which the consent is expressed. For example: assume that 
State X enters into a contract with A in State Y whereby A undertakes to 
operate a factory in State Y as the agent of State X. The contract pro- 
vides that in all matters relating to the operation of the factory, State X 
assumes full responsibility as the principal of A and agrees that in all such 
matters it will submit to the jurisdiction of the courts of State Y. B sup- 
plies coal to A for the operation of the factory; in case of non-payment of the 
purchase price, B might be permitted to proceed against State X in reliance 
on the contractual consent, although the suit would not be based on that 
contract. It is immaterial for purposes of this example that B might also 
proceed in reliance upon Article 11. Similarly, a workman in the factory, 
injured as a result of the use of defective machinery, might be able to pro- 
ceed against State X in the courts of State Y if the employer in such a case 
is chargeable with responsibility for the installation of the defective machine. 
It seems undesirable, however, to give so wide an effect to contractual 
consent. 

It should be noted also that the contractual consent may be either express 
or implied. Thus in a loan contract by State X, there may be a provision 
that in case of default in the payment of interest or principal, the creditor 


may have satisfaction out of funds deposited in a private bank in State Y; 
such a provision should be construed as consent to the jurisdiction of State 
Y in respect of an appropriate action against the fund in question. 

The following quotations will indicate the trend of judicial opinion on the 
subject-matter of this paragraph. 


Opinions and Decisions 


Great Britain: 

[Opinion of Lord Sumner] ‘ * * * The Sultan’s contract to arbitrate 
in accordance with the Arbitration Act is not, either in itself or in combina- 
tion with anything else in this case, a submission to the jurisdiction of the 
High Court. It is not an undertaking given to the Court itself. It is an 
agreement inter partes, and no more. An agreement inter partes that the 
Court shall be enabled to do something, which by law it cannot do, is of no 
avail, whether it is by statutory rules that the Court is thus incompetent 
* * * or by a genera! rule of the common law, like that which gives or 
creates a foreign sovereign’s immunity. Ordinary persons can contract 
themselves out of the formalities, which the orders and rules prescribe for 
proceedings, which the Court has power to take * * * So too, acting 
under statutory authority, the High Court allows service of its writ, or of 
notice of its writ as the case may be, on parties outside the jurisdiction, 
who, if within it, would have been personally amenable. Sovereigns, 
however, are not amenable at all, except by their own consent, and there is 
no principle upon which such consent can be deemed to have been given 
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short of action taken towards the Court itself, such as is commonly called 
a submission to the jurisdiction. It is, therefore, necessary to find some- 
thing voluntarily done by the foreign sovereign in or towards the Court 
and to find in what is done something that really evinces an intention to 
submit. This seems to me to be beyond the limits of presumption or 
fiction, for the foundation of the jurisdiction is not any rule of municipal 
law but the action of an independent personage, who himself is beyond its 
reach.” (Duff Development Company, Ltd. v. Government of Kelantan and 
Another (House of Lords, 1924), L. R. [1924] A. C. 797, 809-10, 829.) 


Czechoslovakia: 

[Suit against the Austrian State Railways for a claim arising from a 
business transaction concluded in October, 1918, shortly before the 
break-up of the Austro-Hungarian Monarchy. Dismissed, although the 
invoice received by the respondent contained a stipulation whereby 
the respondent was to be deemed to have consented to the jurisdiction of 


the local courts unless he expressly refused within a fixed time.] 


[TRANSLATION] 


“Nevertheless the fact that the 
receiver of the goods did not in time 
protest against this provision cannot 
be regarded as the respondent’s 
consent to submit to local jurisdic- 
tion. The invoice was made out 
shortly before the break-up of the 
monarchy. * * * At this time of 
disorder and of general instability of 
conditions, it would not be expected 
that the Treasury sued in this case, 
which had only begun to organize its 
existence, would take into consid- 
eration that, by not opposing the 
provision in the invoice, it was 


“‘NeZ v tom, Ze pfijemce 
netinil snad zavéas ndmitky proti 
tomuto dodatku, nelze spatfovati 
podrobeni se Zalovaného pod tu- 
zemskou soudni pravomoc. Faktura 
byla vyhotovena krdtce pfed stétnim 
prevratem a dola-li v éase, minéném 
v §88 odstavec druhy j. n., dosla v 
dobé statniho prevratu. V tétodobé 
zmatkii a nejasnosti poméri nelze 
tvrditi, Ze by Zalovany erdr, jen% v 
tuto dobu se prdvé osamostatnoval, 
byl i jen si uvédomil, Ze, mlée k 
doloZce na faktufe, podrobuje se 
pravomoci statu ciziho.”’ 


submitting to the jurisdiction of a 

foreign State.” 

(Decision No. R. II. 211/20 (Nejvyss Soud [Supreme Court], 1920), 2 
Rozhodnutt nejvysstho soudu Ceskoslovenské republikyve ve vecech obcansktch 
No. 705 [Decisions of the Supreme Court of the Czechoslovak Republic in 
Civil Cases] 575, 576.) 


France: 


[Suit by bondholders for the payment of matured interest and sinking 
fund of a loan issued in France by a political subdivision of the Republic of 
Colombia. The proceeding was instituted against a Mr. Restrepo, the 
representative of the respondent in Paris. Plea to the jurisdiction on the 
ground of sovereign immunity overruled.] 

“ * * * Or, attendu que le Gouvernement d’Antioquia * * * a, par 
acte notarie du 28 juin de la méme année [1912], dont il est mention dans 
les titres des obligations susvisées, conféré au sieur Jorge Rodriguez des 
pouvoirs complets pour contracter |’émission de l’emprunt et notamment 
pour représenter légalement le Gouvernement d’Antioquia dans tout ce 
qui aurait rapport audit emprunt; que Rodriguez, ainsi, que divers manda- 
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taires qui successivement lui furent substitués, ayant cessé leurs fonctions, 
le gouverneur d’Antioquia * * * a constitué un nouveau mandataire en 
la personne de Frédéric Restrepo, auquel il a conféré les pouvoirs les plus 
étendus pour représenter le Gouvernement ou département d’Antioquia 
tant comme demandeur que comme défendeur dans ‘tous procés, contro- 
verses ou question judiciaires’ concernant l’emprunt de 1912; * * * ” 
(Crédit foncier d’ Algérie et de Tunisie c. Département d’ Antioquia (Trib. 
civ., Seine, 1922), 1923. 1. Gaz. Pal. 439, 444.) 


“« * * * Mais attendu que le gouvernement tunisien ayant opposé 
l’incompétence du tribunal de la Seine, la question s’est élevée de savoir 
dans quelle mesure le bey de Tunis, en acceptant l’arbitrage, avait renoncé 
a ses droits de souverain pour se soumettre A la juridiction des tribunaux 
francais;—Attendu que, tout en se soumettant 4 l’arbitrage de l’empereur, 
le bey de Tunis s’est réservé ses droits souverains, tant pour le complément 
que pour |’exécution de la sentence 4 intervenir; que le rapport du comte 
Walewski approuvé par l’empereur et annexé 4 la sentence arbitrale porte 
expressément que les comptes seront désormais établis 4 Tunis, et que 
cette décision a été notifiée aux parties; * * * ” (Ben Aiad ec. Gouverne- 
ment tunisien (Cour de Cassation, Civ., 1896), 1897 Dalloz, Pér. I. 305, 312.) 


“‘Attendu que la somme réclamée par Rochaid-Dahdah au gouverne- 
ment tunisien représente le solde de la valeur nominale de ‘teskérés’ ou 
bons créés par ce gouvernement en vertu d’une convention portant la date 
du 1 janvier 1867, et passée entre le méme Rochaid-Dahdah, agissant 
alors comme mandataire du bey de Tunis, et Pinard, agissant tant pour lui- 
méme que pour divers autres banquiers;—Attendu que cette convention 
a été ratifiée par le bey; qu’il est stipulé en son article 4 que toutes contes- 
tations 4 l’occasion de son exécution seront soumises aux tribunaux fran- 
cais du département de la Seine, auxquels les parties font attribution de 
juridiction a cet effet, et que la loi francaise sera seule appliquée ;—Attendu 
que les expressions précitées dudit article ne permettent pas d’en res- 
treindre la portée 4 la seule exécution de la clause relative aux garanties 
stipulées; que l’attribution de juridiction est générale pour tout ce qui se 
rapporte a4 la convention et est obligatoire pour l’une comme pour |’autre 
des parties contractantes;—Qu’en effet, si le principe de l’indépendance 
respective des divers Etats permet 4 un gouvernement étranger de récuser 
la compétence des Tribunaux francais méme pour |’exécution d’obligations 
par lui contractées en France avec des Francais, il lui est d’autre part 
loisible d’accepter cette juridiction et méme de s’y soumettre par avance 
au moment du contrat et pour tout ce qui se rattache 4 son exécution; 
qu’une semblable stipulation constitue l’un des éléments essentiels du 
contrat et ne saurait, une fois acceptée, étre annulée par le fait personnel 
de l’un des contractantes;—* * * Mais qu’en ]’état de la cause, il y a 
lieu d’affimer [sic] et de maintenir la compétence du Tribunal de la Seine; 
—Par ces motifs——Se déclare compétent; etc.’”’ (Rochaid-Dahdah c. 
gouvernement tunisien (Trib. civ., Seine, 1888), 1888. 1. Gaz. Pal. 626.) 


[Respondent seeks to set aside an order of attachment of its funds in 4 
suit brought on a contract whereby respondent purchased goods to be 
resold to its nationals. The court refused to set the order aside.] 

“‘Attendu qu’aussi bien il a été admis, méme si en dépit des considéra- 
tions qui précédent il était permis de couvrir de ]’immunité les dettes 
privées de |’Etat roumain, qu’un état étranger pouvait renoncer de se 
prévaloir du bénéfice de cette immunité et que cette renonciation pouvait 
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étre tacite pour se déduire du fait par cet Etat de conclure un contrat en 
France avec un Frangais;” (Htat Roumain c. Pascalet et Cie. (Trib. com., 
Marseille, 1924), 1924 Dalloz, Hebd., 260.) 


[Suit by bondholders for payment in gold of interest and sinking fund of 
Moroccan loan contracted for and floated in France by French banks. 
Plea to jurisdiction on ground of sovereign immunity overruled.] 

“« * * * Attendu que le contrat de l’emprunt de 1904 n’ayant pas 
déterminé expressément quel serait le tribunal compétent pour examiner 
et trancher les difficultés qui pourraient se produire touchant |’application 
et l’interprétation dudit contrat, il convient de rechercher A |’aide des 
clauses mémes de la convention et des circonstances qui l’ont précédée et 
suivie, quelle a été dans cet ordre des idées l’intention tacite des parties; 
* * * 

“Attendu qu’il faut voir encore dans l’institution de ce dépét de fonds 
de garantie * * * la preuve qu’implicitement l’Etat du Maroc s’est 
soumis 4 la juridiction francaise relativement 4 une instance dont il 
pourrait faire l’objet relativement 4 ce contrat; que sur ce mode d’inter- 
prétation de la volonté des parties * * * ou peut souligner la presque 
unanimité de la doctrine et de la jurisprudence; * * * que dans ces condi- 
tions c’est done 4 tort que le Gouvernement du Maroc souléve dans ce 
débat Vincompétence des tribunaux frangais; * * * ” (Laurans e. 
Gouvernement impérial du Maroc, Maspero et Sté. marseillaise de Crédit 
(Trib. civ., Marseille, 1928), 1929. 1 Gaz. Pal. 214, 216-17.) [This deci- 
sion was reversed on this point as follows:] 

“ * * * Mais attendu qu’une renonciation 4 une immunité de juridic- 
tion ne se présume pas; qu’une telle dérogation au principe essentiel de 
Vindépendance des Etats, ne doit laisser aucun doute, étre claire et 
certaine, résulter d’un acte manifestant 4 cet égard une intention formelle 
et étre recherchée, non point dans |’intention probable des parties con- 
tractantes, comme en cas de conflit relatif 4 l’exécution d’un contrat 
commercial conclu hors de France entre étrangers et devant recevoir son 
exécution en France, mais s’induire uniquement d’un fait précis, positif 
et personnel au chef de l’Etat chériflen, en sa qualité de partie contractant 
4 l’emprunt de 1904, impliquant d’une maniére certaine sa volonté de 
renoncer au bénéfice de son immunité de juridiction; que par suite les 
circonstances susindiquées sont inopérantes; * * * ” (Cour d’appel, 
Aix, 1929), 1930. 1 Gaz. Pal. 246, 247). 


Germany : 

(Suit against the Turkish Treasury for money due on a contract whereby 
plaintiff supplied iron to the Turkish army, was started by attaching funds 
deposited in the Deutsche Bank at Berlin for the Commission of Purchases 
and Supplies of the Turkish army administration which made the contract 
with the plaintiff.] 

[TRANSLATION] 


‘“Respondent’s objection that as “Den Einwand des Beklagten, 
a foreign State it is not subject to dass er als fremder Staat der deut- 
German jurisdiction was correctly schen Gerichtsbarkeit nicht unter- 
overruled by the Court of Appeals. stehe hat das BG. [Bezirks-Gericht] 
It is true that one must proceed ohne Rechtsirrtum zuriickgewiesen. 
(from the premise], in accordance Zwar ist mit RG. 62, 165 und 103, 
with [the decisions reported] in 62 274 davon auszugehen, dass fremde 
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RG. 165 and 103 RG. 274, that a 
foreign State is not subject, even 
with respect to privyate-law litiga- 
tions, to the local jurisdiction,— 
apart from real actions relating to 
immovable property situated in the 
country of the forum—and that this 
principle has not undergone any 
change in consequence of the World 
War. But, as has already been 
pointed out in the decisions referred 
to, local jurisdiction can be obtained 
through the foreign State’s renounc- 
ing the immunity to which it is 
entitled. Such renunciation need 
not be express, but can be inferred 
from other conclusive declarations or 
conclusive attitudes. In the case at 
bar, the Court of Appeals found in 
fact, that, according to the condi- 
tions of delivery agreed to by the 
Purchase Commission established 
by the Turkish Ministry of War 
which concluded the contested con- 
tract on behalf of respondent, the 
competence of the I. District-Court 
Berlin was recognized without any 
limitations with respect to all claims 
arising from this transaction. This 
can mean only that complainant 
also had conceded to him the right 
to prosecute such claims which he 
might have against respondent before 
the named local court; in other 
words, it means that he will not be 
compelled to bring his complaint 
before a Turkish court. * * * ” 


souverine Staaten auch in reinen 
Privatrechtsstreitigkeiten — abge- 
sehen etwa von dinglichen Klagen, 
die sich auf inlindische Grundstiicke 
beziehen—der inlaindischen Gerichts- 
barkeit nicht unterworfen sind und 
dass dieser Grundsatz auch unter 
den Einwirkungen des Weltkrieges 
keine Anderung erfahren hat. Wie 
aber bereits in den erwaihnten Ur- 
teilen weiter angenommen ist, kann 
die inlindische Gerichtsbarkeit da- 
durch begriindet werden, dass der 
fremde Staat auf die ihm an sich zu- 
stehende Exemtion verzichtet. Ein 
solcher Verzicht braucht nicht aus- 
driicklich ausgesprochen zu werden, 
sondern kann sich aus sonstigen 
schliissigen Erklirungen oder einem 
schliissigen Verhalten ergeben. Im 
vorliegenden Falle hat ihn das BG. 
einwandfrei darin gefunden, dass 
nach den eigenen Lieferungsbedin- 
gungen der von dem tiirkischen 
Kriegsministerium bestellten Fin- 
kaufs- und Abnahmekommission, die 
den streitigen Vertrag namens des 
Beklagten geschlossen hat, fiir alle 
Anspriiche aus dem Geschaft ohne 
jede Einschrinkung die Zustindig- 
keit des LG. [Landgericht] I zu Berlin 
vereinbart wurde. Dass konnte nur 
bedeuten, dass auch der Klager das 
Recht eingeriumt wurde, etwaige 
Anspriiche gegen den Beklagten vor 
dem genannten inlaindischen Ge- 
richte zu verfolgen, dass sie also nicht 
darauf angewiesen sein sollte, die 
Klage vor dem zustindigen tiirki- 
schen Gerichte zu erheben. * * * ” 


(X. g. Tirkisch. Fiskus (Reichsgericht, II. Ziv. Sen., 174/25 II, 1926), 55. 
I, Juristische Wochenschrift (1926), 804.) 


[Suit by German bondholder against an Austrian railroad company for 
payment of bonds with accruedinterest. While complainant sought execu- 
tion of a judgment rendered in his favor, the railroad was taken over by 
the Austrian Government. The latter pleaded immunity and the Bava- 
rian Ministry of State raised the question of jurisdictional conflict. The 
Court held that the law-suit was admissible.] 


[TRANSLATION] 


“* * * All the claims sought to 
be enforced by Attorney Heizer 


«¢ * * * Simmtliche von dem k. 
Advokaten Heizer geltend gemachte 
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arose from a simple loan-contract 
concluded originally with the Franz- 
Joseph railway company. The Aus- 
trian State voluntarily entered into 
this legal relationship thus passively 
taking over the debt. * * * One of 
the most important clauses in the 
loan-contract was the understanding 
that the Franz-Joseph railway com- 
pany, as debtor, should be obliged to 
designate as place of payment a bank 
in Germany and, especially, in 
Southern Germany, for the payment 
of matured coupons and the repay- 
ment of matured bonds. 


“Such a specification of Germany 
as the place of payment had the effect 
of at least a partial contractual 
transfer of the financial business 
operation of the Franz-Joseph Rail- 
way company into the territorial 
jurisdiction of German courts. 


“This localization of payments, by 
its nature and according to the prac- 
tices common in case of such financial 
transactions, could have only the 
meaning and purpose that thereby 
the local creditor is afforded as 
against the foreign debtor not only a 
business facility for the obtainment 
of payment, but also a certain legal 
guaranty for the performance of such 
payment as provided in the contract 
and an increased legal protection 
within the country; in other words, 
that the creditors will not be faced 
with the necessity of being com- 
pelled to seek satisfaction [of claims] 
abroad. 


“That a contractual foundation 
of such a legal relationship contains 
in itself an implied recognition of the 
jurisdiction of local courts needs no 
further explanation. * * * 


Anspriiche entspringen aus einem 
einfachen Darlehensvertrag, welchen 
urspriinglich die Franz-Josephs- 
Bahn-Gesellschaft abgeschlossen hat. 
In dieses Rechtsverhiltniss ist der 
ésterreichische Staat passiv durch 
Schuldiibernahme freiwillig einge- 
treten. * * * Einen der wesentlichs- 
ten Punkte bei jenem Darlehens- 
vertrage bildet die Verabredung, 
dass die Franz-Josephs-Bahn-Gesell- 
schaft als Schuldnerin verpflichtet 
sein solle, behufs Einlésung der 
falligen Coupons und riickzahlbar 
gewordenen Schuldverschreibungen 
in Deutschland und speziell auch in 
Siiddeutschland bei einem Bank- 
hause eine Zahlstelle zu errichten. 

“Kine solche Domizilirung der 
Zahlung nach Deutschland verlegte 
den finanziellen Geschaftsbetrieb der 
Franz - Josephs-Bahn - Aktiengesell- 
schaft in partieller Richtung ver- 
tragsmiassig in den territorialen 
Bereich der Jurisdictiongewalt der 
deutschen Gerichte. 

“‘Nach ihrer ganzen Natur, wie 
auch nach den bei solchen Finanz- 
operationen vorwaltenden Anschau- 
ungen kann auch jene Domizilirung 
nur den Sinn und die Zweckbestim- 
mung haben, dass dadurch den 
inlindischen Glaiubigern dem aus- 
landischen Schuldner  gegeniiber 
nicht allein eine geschaftliche Erleicht- 
erung fiir die Erlangung der Zahlung, 
sondern auch eine gewisse rechtliche 
Garantie fiir die Gewahrung der 
Zahlung in vertragsmassiger Weise 
und ein erhéhter Rechtschutz im 
Inlande selbst gewiahrt, tiberhaupt die 
Gléubigerschaft der Nothwendigkeit 
tiberhoben werden solle, thre Befriedi- 
gung irgendwie erst im Auslande 
suchen zu miissen. 

‘“‘Dass die vertragsmissige Be- 
griindung eines dergestalt gelagerten 
Rechtsverhaltnisses zugleich eine 
concludente Anerkennung der Juris- 
diction der inlindischen Gerichte 
von selbst in sich schliesst, bedarf 
keiner weiteren Erérterung. * * * 
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‘An essential factor of the whole 
debt relationship is the special obli- 
gation of the Franz-Joseph railway 
company referred to above [namely] 
the localization of payment in Ger- 
many—an obligation in respect of 
which every creditor acquired a 
vested right and which cannot be 
thrown off unilaterally, on the part 
of the debtor without the creditor’s 
consent, and which has devolved im- 
plicitly with all its jurisdictional 
consequences upon the Austrian 
State. 

“Such is the necessary conse- 
quence of fie., the Austrian 
State’s] own voluntary agreement 
with aforesaid company whereby 
the Austrian State bound itself to 
take over,—to quote its own words, 
‘all legal obligations of whatever 
nature.’ * * * This set of facts alone 
would already suffice for a legal pre- 
sumption of a voluntary submission of 
the Austrian State to the jurisdiction 
of German Courts with respect to 
the particular legal relationship 
which is here in question.” 


“ Als wesentlicher Bestandtheil des 
gesammten Schuldverhialtnisses ist 
die vorgedachte auf die Domizilirung 
der Zahlung nach Deutschland be- 
ziigliche Sonderverpflichtung der 
Franz-Josephs-Bahngesellschaft, 
worauf jeder Gliubiger ein erwor- 
benes Recht hat und welche ohne 
Zustimmung der Glaubigerschaft 
schuldnerischer Seits nicht einseitig 
abgestreift werden kann, sammt allen 
ihren jurisdictionellen Consequenzen 
gleichfalls auf den ésterreichischen 
Staat passiv mit iibergegangen. 

“Ks ist diess die notwendige Folge 
seiner eigenen freiwilligen Verein- 
barungen mit mehrgedachter Gesell- 
schaft, welcher gegeniiber sich der 
ésterreichische Staat wortdeutlich 
zur Ubernahme ‘aller ihrer wie immer 
gearteten rechtlichen Verpflichtungen’, 
* * * verbindlich gemacht hat. 
* * * Schon diese Sachlage wiirde 
an sich geniigen fiir die rechtliche 
Annahme einer freiwilligen Unter- 
werfung des 6sterreichischen Staats 
unter die Jurisdiction der deutschen 
Gerichte in Bezug auf das hier frag- 
liche spezielle Rechtsverhiltniss.”’ 


(Heizer g. Kaiser-Franz-Josephs-Bahn-Aktiengesellschaft (Gerichtshof fiir 
Kompetenzkonflikte, 1885), Gesetz-und Verordnungsblatt fiir das Kénigreich 


Bayern, 1885, Beilage I, 1, 20-21.) 


Greece: 


[The Union of Socialist Soviet Republics sold to a Greek national 3500 


oxen, cows and calves, by a contract containing a clause fixing penalties 
for non-performance or defective performance. The cattle were delivered 
in bad condition. The purchaser distrained in satisfaction upon property 
of the vendor within the jurisdiction, and now asked for a declaration that 
the distress was valid. * * * (Statement of facts taken from Annual 
Digest, 1927-1928, Case No. 109.)] 

“‘Held by the majority of the Court: That the Court had jurisdiction. 
The Union of Socialist Soviet Republics possesses in common with all other 
states all the indicia of a sovereign State. There is no reason to enquire 
into the details of its internal structure and organisation. The Union 
possesses all the attributes of sovereignty within the international field, 
such as the right of representation, both in the active and in the passive 
sense, inviolability, and immunity from jurisdiction for all the organs 
which represent it abroad. 

‘‘However, when the Union chooses to act as the vendor of goods, it 
assumes the character of an entrepreneur, undertakes an ordinary piece 
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of civil business and enters into a contract at municipal law. Its relations 
become then cognisable by the Greek courts, since the claimant is a Greek 
national invoking this jurisdiction to settle the question at issue. It must 
also be noted that by virtue of the contract the Union has voluntarily 
submitted to Greek jurisdiction. [Report: Themis, vol. 40, p. 486.]” 


(Translation in Annual Digest, 1927-1928, Case. No. 109.) 


Italy: 

[In a suit for breach of contract, entered into between an Italian mer- 
chant and the Rumanian government for the supply of army provisions, 
the Rumanian government contested the jurisdiction of Italian courts on 
the ground of sovereign immunity. The plea to the jurisdiction was re- 
jected, the Court holding that in depositing funds in an Italian bank for the 
satisfaction and guarantee of payments, the Rumanian government im- 


pliedly submitted to the jurisdiction of Italian courts.] 


[TRANSLATION] 

“But the Court of Appeals, after 
briefly referring to Italian case-law 
consistently opposed to appellant’s 
argument, stated further that in the 
case at bar, appellant submitted to 
the jurisdiction of the Italian courts 
by reason of the stipulations con- 
tained in articles 3, 5, and 7, of the 
contract of purchase and sale. As 
to this part of the judgment ap- 
pealed from, appellant pleads de- 
fective motivation and violation of 
articles 19 and 1354 of the Civil 
Code and art. 40 of the Code of Civil 
Procedure. In reality such viola- 
tion does not exist for the deposit of 
treasury bonds in the Banca Italiana 
di Scouto at Rome, for the purpose 
of assuring and facilitating the pay- 
ment, necessarily implied, not by 
mere presumption, but as a direct 
and immediate consequence of this 
act, a consent to measures suitable 
for the attainment of this end, chief 
among which [measures] was re- 
course to the Italian judicial au- 
thorities, * * * ” 


“Ma la corte di appello, dopo 
avere brevemente ricordato la giuris- 
prudenza italiana constantemente 
contraria alla tesi del ricorrente, ha 
soggiunto che esso nella specie, si é 
assoggettato alla giurisdizione dei 
tribunali italiani con i patti contenuti 
negli art. 3, 5 e 7 del contratto di 
compravendita. Il ricorrente in 
questa parte della sentenza impug- 
nata scorge difetto di motivazione e 
violazione degli art. 19, 1354 cod. 
civ. e 40 cod, proc. civ. In realta 
tali vizi non esistono, perché il 
deposito dei buoni del tesoro presso 
la Banca italiana di sconto sede di 
Roma, nello scopo di assicurare e 
facilitare il pagamento, importa di 
necessita, non per semplice presun- 
zione, ma come conseguenza im- 
mediata e diretta dell’atto, il consenso 
ai mezzi tendenti a conseguire lo 
scopo, fra cui precipuo il ricorso all’- 
autorita giudiziaria italiana, * * *” 


(Stato di Rumania c. Trutta (Corte de Cassazione del Regno, Sezioni unite, 
1926), 67 Monitore dei tribunali (1926) 288, at 290; 1926 Giurisprudenza 
Italiana 774; 1926 Foro Italiano I, 584, at 589-90.) 


Roumania: 


Banque roumaine de commerce c. Etat polonais (Trib. de comm., Ilfov, 
1920), 1921/22 Pandectele roméne II. 243, infra, p. 631. 
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Switzerland: 


[Suit against the Austrian Treasury by a holder of Austrian treasury 
bonds which the Austrian Government agreed to repay in Swiss currency 
if such bonds were purchased in Switzerland by Swiss nationals. Plea to 
the jurisdiction overruled. On appeal, affirmed.] 


[TRANSLATION] 

“In any case, the Austrian Treas- 
ury cannot very well invoke, against 
a claim for the repayment of its 
treasury bonds, this alleged immu- 
nity from Swiss jurisdiction, because 
it brought these treasury bonds, at 
that time, to the Swiss market and 
has itself promised, both in the an- 
nouncement of the issue and on the 
bonds, payment of interest and re- 
payment [of the bonds] in Switzer- 
land. By this act it has, according 
to good faith in such matters, also 
secured to the Swiss purchaser of 
such a bond the legal protection 
which Swiss law affords to a creditor, 
and it cannot withdraw itself from 
[the consequences] of such legal pro- 
tection, by invoking alleged immuni- 
ties flowing from the law of nations.” 


“‘Jedenfalls aber kénne sich der 
ésterreichische Fiskus gegeniiber dem 
Anspruch auf Riickzahlung seiner 
Staatsschatzanweisungen auf die an- 
gebliche Befreiung von der schweiz. 
Gerichtsbarkeit nicht berufen, weil 
er selbst diese Staatsschatzanweis- 
ungen seinerzeit auf den schweiz. 
Markt gebracht und sowohl im 
Ausgabeprospekt, als auch in den 
Titeln deren Verzinsung und Riick- 
zahlung in der Schweiz versprochen, 
also die ganze Abwickelung des 
Schuldverhaltnisses in die Schweiz 
verlegt habe. Damit habe er nach 
Treu und Glauben im Verkehr den 
schweiz. Erwerber solcher Titel 
zugleich auch des Rechtsschutzes 
versichert, den das schweiz. Recht 
dem Gliubiger gewahre, und diirfe 
sich diesem Rechtsschutz nicht durch 
Berufung auf angebliche Privilegien 
volkerrechtlicher Natur entziehen.”’ 


(K. K. Oesterreich. Finanzministerium g. Dreyfus (Bundesgericht, 1918), 
44.1. Entscheidungen des schweizerischen Bundesgerichtes, 49, 51.) 


[Suit for the repayment of matured interest and bonds of a railroad 
corporation which was taken over by the Greek government. Complain- 
ant bondholders, Swiss nationals, invoked the Dreyfus case (just quoted) 
and obtained an order of attachment of respondent’s funds in various 


Swiss banks. Reversed.] 
[TRANSLATION] 

“« * * * Nor did the Federal Su- 
preme Court go any further in its 
earlier decision in the Dreyfus case 
than the Italian courts in their deci- 
sions referred to above. It has, of 
course, declared that there exists no 
recognized principle of international 
law whereby a foreign State would 
be immune from local jurisdiction 
even in legal relationships estab- 
lished jure gestionis and pertaining to 
the domain of private law. How- 
ever, it upheld the order of attach- 


“ * * * Auch das Bundesgericht 
ist in dem friiheren Urteile Drey- 
fuss nicht weiter gegangen als die 
italienischen Gerichte in den oben 
erwihnten Entscheidungen. Es hat 
allerdings festgestellt, dass ein aner- 
kannter Vélkerrechtssatz, der den 
auslindischen Staat auch fiir dem 
Privatrecht angehérende, jure ges- 
tionis begriindete Rechtsverhiltnisse 
von der inlandischen Gerichtsbarkeit 
eximiert erkliren wiirde, nicht be- 
stehe. Doch hat es den damals 
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ment against the Austrian State not 
for this reason alone. Decisive was 
the consideration that the claim 
arose from a debt-relationship es- 
tablished within Swiss territory in 
that Austria had offered the litigated 
loan for subscription also in Switzer- 
land and that, moreover, perform- 
ance in Switzerland was explicitly 
provided for in the conditions of the 
loan and on the bonds, in the debt- 
or’s obligations concerning repay- 
ment; so that the local jurisdiction 
seems to have been admitted if not 
directly by contract, at least accord- 
ing to the forum contractus. The 
appellees are, therefore, incorrect in 
seeking to reach from that decision 
a conclusion supporting the instant 
om *** 


“In order to consider the debt- 
relationship, out of which arose the 
claims for attachment here litigated 


as one established, in the sense ex- 
plained, in Swiss territory, it should 
have been either originated, con- 
cluded, or performed here by the 
debtor, or there should have been at 
least such acts performed by the 
debtor for which he must have desig- 
nated a place of performance in 
Switzerland. However, none of 
these alternatives occurred. First, 
there is no positive indication what- 
ever that the loan of 1893 of the 
Saloniki-Monastir Railway Com- 
pany, of which appellees own shares 
and coupons, was ever opened for 
subscription in Switzerland at the 
time of its flotation either by the 
[original] debtor, or by the banks 
which were entrusted by it with 
marketing the issue. And, con- 
cerning the place of performance, 
the Greek Republic, which appellees 
seek today to have treated as debtor, 
has on its part at least, undertaken 
no obligation, in the contract of 
October 17, 1925, whereby it took 
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gegen den Osterreichischen Staat 
erwirkten Arrest nicht schon deshalb 
allein geschiitzt. Massgebend war 
vielmehr die Erwigung, dass es sich 
um ein von Osterreich durch Aufle- 
gung der streitigen Anleihe zur 
Zeichnung auch in der Schweiz 
auf schweizerischem Gebiete be- 
griindetes Schuldverhiltnis handle, 
hinsichtlich dessen iiberdies die 
Abwicklung in der Schweiz; mit Ein- 
schluss der Erfiillung der Riickzahl- 
ungsverpflichtungen des Schuldners, 
in den Anleihensbedingungen und 
Titeln ausdriicklich vorgesehen ge- 
wesen sei, sodass die inlandische 
Gerichtsbarkeit, wenn nicht gerade- 
zu vereinbarungsgemass, so doch 
jedenfalls nach dem forum contractus 
als gegeben erscheine. Die Re- 
kursbeklagten versuchen demnach 
zu Unrecht aus dem Urteile eine 
hieriiber hinausreichende Folgerung 
zu ziehen. * * * 

“Um das Schuldverhiltnis, aus 
dem die heute streitigen Arrestfor- 
derungen hergeleitet werden, als in 
dem erwahnten Sinne dem schweiz- 
erischen Gebiete angehérend zu be- 
trachten, miisste es aber entweder 
vom Schuldner hier begriindet, ein- 
gegangen und durchzufiihren ge- 
wesen sein oder es miissten doch zum 
mindesten Handlungen des Schuld- 
ners vorliegen, wodurch er dafiir in 
der Schweiz einen Erfiillungsort 
begriindet hitte. Keines von beiden 
trifft indessen zu. Einmal mangeln 
irgendwelche positive Anhaltspunkte 
dafiir, dass das Anleihen der Eisen- 
bahngesellschaft Saloniki-Monastir 
von 1893, von dem die Rekursbe- 
klagten Titel und Coupons besitzen, 
seinerzeit bei der Ausgabe von der 
Schuldnerin oder den von ihr mit der 
Begebung betrauten Banken auch in 
der Schweiz zur Zeichnung aufgelegt 
worden wire. Und was den Erfiil- 
lungsort betrifft, so hat jedenfalls die 
Hellenische Republik, welche die 
Rekursbeklagten heute als Schuldner 
behandelt wissen wollen, ihrerseits 
eine Verpflichtung in der Schweiz zu 
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over from the company the service zahlen, hier eine Zahlstelle zu _be- 

of the loan, to make payments in griinden, in dem Vertrage vom 17. 

Switzerland or to designate here a Oktober 1925, wodurch sie gegeniiber 

place of payment. * * * ” der Gesellschaft den Dienst des 
Anleihens iibernahm, nicht einge- 
gangen, * * * ” 

(Hellenische Republic g. Obergericht Ztirich (Bundesgericht, 1930), 56.1. 

Entscheidungen des Schweizerischen Bundesgerichtes 237, 250-52.) 


Doctrine: 
‘Les seules actions recevables contre un Etat étranger sont: * * * 
‘5. Les actions découlant de contrats conclus par |’Etat étranger sur le 

territoire, si l’exécution compléte sur ce méme territoire en peut étre de- 

mandée d’aprés une clause expresse ou d’aprés la nature méme de I’ac- 

tion;” * * * (Resolutions of the Institut de droit international, 1892, 

Article 4 (Tableau général des travaux, 1873-1913, p. 150).) 


ARTICLE 8 (d) 


[A State may be made a respondent in a proceeding in a court of another 
State :] 

(d) When, by treaty with the State in whose court the proceeding is 
brought, it has previously consented to the institution of such a proceeding; 
or 

COMMENT 


This paragraph envisages not only the undertakings of the present conven- 
tion, but also other treaties wherein the State may consent to adjudication 
of particular matters by national courts of other States. No judicial deci- 
sion has been found clearly raising this point, but the existence of treaties in 
which such submission to the jurisdiction of another State is embodied makes 
the inclusion of the provision of this paragraph desirable for purposes of 
completeness. It is obvious that this results in a double obligation, one 
under the special treaty and another under this general Convention. In this 
connection, the instant paragraph of the text should be broadly interpreted; 
an express mention of submission to the jurisdiction of foreign courts should 
not be required. Thus the following provision of the Treaty of Versailles— 
considered in relation to Article 11 of this Convention—should be deemed to 
fall within the purview of this paragraph: 


“Tf the German Government engages in international trade, it shall not 
in respect thereof have or be deemed to have any rights, privileges or 
immunities of sovereignty.” (Treaty of Versailles, Article 281. To the 
same effect, see: Treaty of St. Germain, Article 233; Treaty of Trianon, 
Article 216; and Treaty of Neuilly, Article 181.) 


Attention may also be called to the resolutions of the British Imperial 
Economic Conference of 1923 proposing the conclusion of treaties with other 
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countries doing away with immunity from local jurisdiction with respect to 
taxation of government commercial enterprises; see infra, under Article 11, 
p. 607-9. 

Very few treaties have been found containing an agreement that the 
State will submit to the jurisdiction of the courts of another State and those 
that have been found are all dated in this century. The Soviet Govern- 
ment’s complete absorption of all commerce and trade led to the substitution 
of that government for all private Russian enterprise. The result was a 
series of treaties concluded by the Soviet Government with various, European 
States, in which the status of that state’s trade activities and agencies is 
fixed. The following extracts are typical. 


Treaties and Conventions. 


Art. 3. ‘Pour l’administration des lignes qu’elle exploite dans le 
Grand-Duché, la Direction Général Impériale des chemins de fer d’ Alsace- 
Lorraine élit domicile 4 Luxembourg; elle est tenue de déférer aux tribu- 
naux luxembourgeois toute réclamation élevée contre elle du chef de 
Vexploitation des lignes situées dans le Grand-Duché.”’ (Treaty of 
November 11, 1902 between Luxembourg and Germany; 67 Das Staats- 
archiv, p. 249, No. 12757; translation from court’s opinion below.) 
In applying this article in a suit on a lease by a Luxembourg corporation 
against the German Railway Administration, the Superior Court of 
Justice of Luxembourg overruled a plea of sovereign immunity, saying: 

“Attendu qu’il résulte de l’article 3 ci-avant transcrit, que la Direction 
Générale s’est librement et volontairement soumise 4 la juridiction 
luxembourgeoise pour toute réclamation élevée contre elle du chef de 
Vexploitation dont s’agit; * * * ” (Soc. Anon. du Guillaume-Luzxem- 
bourg c. Direction Générale Impériale des Chemins de fer d’ Alsace-Lorraine 
(Cour supérieure de justice, 1927), 56 Journal du droit international (1929), 
477, 478-79). 


Art.6. ‘‘The U.S.S. R. shall consider itself bound by all the legal acts 
consummated in the name of the Trade Delegation by the head of the 
latter (Commercial Delegate), by the other persons entitled to represent 
this Delegation (Article 3, paragraph 2), or by their accredited agents. 


Art.7. ‘Legal acts of the Trade Delegation consummated in Germany 
which are binding on the U.S. S. R., and the economic effects of these acts, 
shall be subject to German law and German jurisdiction. Measures of 
compulsory execution may also be applied to the property of the U.S. S. R. 
in Germany, except in so far as regards objects which, according to the 
general rules of international law, are required for the exercise of sovereign 
rights or are intended for the use of diplomatic or consular representatives 
in their official capacity. 


Art. 9. “So long as more extensive rights are not accorded by the 
U.S.S. R. to third Powers, the U. 8S. S. R. may not be rendered responsible 
for the legal acts of State undertakings which, independently of the Trade 
Delegation, transact business in Germany or with Germany, unless such 
responsibility has been expressly assumed, for instance, in the form of a 
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guarantee or joint liability assumed by the Trade Delegation. State 
undertakings in concluding business shall point out in writing to the other 
parties to the contract that the mere approval of the transaction by the 
Trade Delegation, when such approval is necessary, does not imply any 
guarantee. 

‘Legal acts consummated in Germany by the above-mentioned under- 
takings, and the economic effects of these acts, shall be subject to German 
law and to German jurisdiction and procedure for compulsory execution. 
The property of these undertakings situated in Germany may be consti- 
tuted into a guarantee without any restriction. 

Art. 10. ‘The State undertakings of the U. 8. S. R. referred to in 
Article 9, and companies and legal entities of every kind having their head- 
quarters in the territory of the U. 8. S. R. may, by reason of legal acts 
consummated by them in Germany, if there is no other German jurisdic- 
tion or if no other jurisdiction has been decided upon, be summoned to 
appear in the Berlin First Provincial Court, or, if the matter is one for a 
lower court, to appear at the Central Berlin Lower Court.” 

(Economic Agreement annexed to the Treaty between Germany and the 
Union of Socialist Soviet Republics, signed at Moscow, October 12, 1925. 
53 League of Nations Treaty Series, 85, at 101-103, No. 1257.) 


For similar provisions, see treaty between the Federal Government of the 
Republic of Austria and the Governments of the Russian Socialist Federal 
Soviet Republic and of the Ukrainian Socialist Soviet Republic, signed at 
Vienna, December 7, 1921, 20 League of Nations Treaty Series 153, No. 515, 
article 12; Supplementary Agreement to the German-Russian agreement 
concluded at Rapallo, April 16, 1922, signed at Berlin November 5, 1922, 
26 Ibid. 387, No. 657, article 5; Danish-Russian Preliminary Agreement, 
signed at Moscow April 23, 1923, 18 Ibid. 15, No. 450, article 3 (3); Treaty 
of Commerce between Latvia and the Union of Socialist Soviet Republics, 
signed at Moscow, June 2, 1927, 68 Ibid. 321, No. 1591, article 6; Prelimi- 
nary Agreement Between Norway and the Soviet Republic of Russia, signed 
at Christiania, September 2, 1921, 7 Ibid. 293, No. 196, articles 3 and 4 and 
their Treaty of Commerce and Navigation of December 15, 1925, 47 Ibid. 11, 
No. 1127, article 4; Commercial Agreement between Sweden and the Union 
of the Socialist Soviet Republics, signed at Stockholm, March 15, 1924, 25 
Ibid. 251, No. 613, article 3; Convention between Sweden and the Union of 
Socialist Soviet Republics Concerning the Rights and Obligations of the 
Commercial Delegation of the Union at Stockholm, signed at Moscow, 
October 8, 1927, 71 Ibid. 411, No. 1679, articles 4 and 5. 

A treaty of particular importance in this connection is the Brussels Con- 
vention for the Unification of Certain Rules Concerning the Immunities of 
State-owned Ships, signed on April 10, 1926. This convention, although not 
as yet ratified by most of the signatory States, is the result of the work of the 
International Maritime Committee and associated interests extending over 
many years. It was adopted by a conference at which twenty States were 
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represented. The only two great maritime States not represented were the 
United States and the Soviet Republic. Its provisions were framed to recon- 
cile divergent national and juristic viewpoints and at the same time to afford 
a consistent body of rules adaptable to modern conditions. It is not felt that 
the present convention should interfere with the field which the Brussels 
Convention covers, but rather that the existence of the Brussels Convention 
renders detailed consideration in this Convention of the subjects it covers 
unnecessary. For this reason cases involving suits against State-owned 
ships have not generally been included in the Comments. Mention should, 
however, be made of the Report of the Committee of Experts for the Pro- 
gressive Codification of International Law to the Council of the League of 
Nations on the ‘‘ Legal Status of Government Ships Employed in Commerce,” 
League Document C. 52. M. 29. 1926. V. [C. P. C. I. 62]. When the Brus- 
sels Convention and this Convention come into force, they will supplement 
each other. 

In roughest outline, the Brussels Convention provides generally that ships 
and cargoes belonging to States and States themselves shall be subject to 
the same laws and obligations, and the jurisdiction of the same courts, as 
private ships, cargoes and owners. This general rule, however, is subject to 
the exception that ships and cargoes thereon belonging to States and em- 
ployed exclusively for public, non-commercial purposes shall be exempt from 
arrest or any proceeding in rem, but claims against such a ship or cargo on 
account of collisions or other acts of navigation, assistance, salvage, general 
average, repairs, supplies or other contracts shall be enforceable in com- 
petent tribunals of the State owning the ship or cargo. In time of war each 
State reserves the right to suspend the convention to the extent that ships 
owned or operated by it or cargoes belonging to it, may not be subject to 
arrest or detention, but a creditor may nevertheless prosecute his action 
before the competent courts without attachment. 

The following information is available regarding the ratification of this 
convention: 


Brazil: 


“By a note dated June 17, 1931, the Belgian Ambassador in Wash- 
ington informed the Secretary of State of the deposit of the instrument of 
ratification by the President of Brazil on April 28, 1931 of the international 
convention for the unification of certain rules relating to the limitation of 
the liability of owners of seagoing vessels, signed at Brussels, August 25, 
1924, and of the international convention for the unification of certain 
rules relating to maritime liens and mortgages, signed at Brussels, April 
10, 1926. * * * 

“The note from the Ambassador further stated that the instrument of 
ratification mentioned also the international convention for the unification 
of certain rules relating to the immunities of government vessels, signed 
at Brussels, April 10, 1926. As this convention has not yet been sub- 
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mitted to the procedure of ratification as determined by the provisions of 
Article 9, the Brazilian ratification will be held in reserve until the required 
formalities have been completed and the parties to the convention have 
declared their readiness to put it into force.’ (United States Treaty 
Information Bulletin No. 21, June 30, 1931, page 17.) 


Denmark, Finland, Norway and Sweden: 

Report of the Swedish Association of Maritime Law to the Amsterdam 
Conference of the International Maritime Committee, 1928: 

‘“‘Delegates for the Swedish, Danish, Finnish and Norwegian Govern- 
ments have during the last winter met and drafted a text introducing 
into the maritime laws of the said countries the conventions on the Limita- 
tion of Liability of Shipowners, Maritime Mortgages and Liens and Im- 
munity of State-owned ships.” (International Maritime Committee, 
Bulletin No. 85 (1928) page 113.) 


Germany: 

“The German Government advised that * * * The convention on 
Immunity of State-owned Ships has been ratified and is at present in force.” 
(Introduction by the Permanent Bureau of the International Maritime 
Committee, Bulletin No. 91, page viii.) 


Great Britain: 

Report of the British Maritime Committee to the Antwerp Confer- 
ence of the International Maritime Committee, 1930: 

‘“‘d) Immunity of State-owned Ships. 

‘The need for this Convention is generally recognised. Certain delay 
has arisen owing to a request by the British Admiralty for an addition to 
the Convention to cover the case of chartered vessels in war-time. 

‘This has now been agreed by all the important countries, Germany has 
asked that this should be embodied in a Supplementary Convention, and 
it is agreed that there is no reason why this should not be concluded at 
an early date. The Board of Trade undertook to expedite ratification of 
this Convention, and it is proposed that the representations to the Board 
referred to under Limitation of Liability should cover the Immunity Con- 
vention in its amended form.’’ (Jbid., 179.) 


Greece: 

Report of the Maritime Law Association in Greece to the Amsterdam 
Conference of the International Maritime Committee, 1928: 

‘As regards the Convention on Immunity of State-Owned Ships, how- 
ever, it has already been examined and the Administration concerned has 
recommended to the Government its signature and ratification.’’ (Jbid., 
Bulletin No. 85 (1928), page 195.) 


Italy: 
Report of the Italian Association of Maritime Law to the Antwerp 

Conference of the International Maritime Committee, 1930: 

“The four conventions on: 

“‘a) Limitation of shipowner’s liability: 

“b) Maritime Mortgages and Liens; 
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Bills-of-Lading; 

“‘d) Immunity of State-owned Ships, 
have been approved, for the purpose of ratification, by Decree dated 6th 
January 1928 (Nr. 1958), which has been converted into law on the 19th 
July 1929 (Nr. 1638). * * * 

“His Majesty’s Government is now awaiting information as to whether 
the principal maritime States are prepared to deposit the ratifications of 
the four conventions; when this kas been done, they will act likewise.” 
(Ibid., Bulletin No. 91 (1930), page 75.) 


Japan: 


Report of the Japanese Maritime Law Association to the Amsterdam 
Conference of the International Maritime Committee, 1928: 

“With regard to the Convention on ‘Immunity of State-owned Ships’ 
we are very sorry to say, our government did not sign it as yet. We are 
advising the government with constant eager [sic] to sign it as soon as 
possible.’”’ (Jbid., Bulletin No. 85 (1928), page 126.) 


It appears from the above that ratification has been delayed chiefly for 
the reasons indicated by the British representative and that the convention 
is likely to come into force in the near future. 

In discussing consent by contract (Comment under Article 8 (c) supra, 
page 548), note was taken of the argument that it was immaterial whether 
the proceeding was instituted by the original contractor or by some other 
person. The same observations are applicable here. It might be necessary 


to consider whether, under international law, a State may invoke a treaty 
to which it is not a party. (Cf. Roxburgh, International Conventions and 
Third States (1917), passim.) In respect of consent by treaty, the following 
argument might be made: When this Convention provides that a State may 
be made a respondent, the result is that a private complainant may institute 
a proceeding against the State. In this sense, it is the private complainant 
and not the State which invokes this Convention. By ratifying this Conven- 
tion, including the instant Article 8 (d), State X agrees that complainant A, 
a national of State Y whether or not Y be a party to this Convention, may 
institute a proceeding against State X, if X has by treaty with any other 
State waived its immunity. The court in which the proceeding is instituted, 
must, however, be a court of a State which is a party to the present Conven- 
tion. For example assume that this Convention is ratified by both Germany 
and Spain. Spain is not a party to the Treaty of Versailles; Germany is. 
Relying on Article 8 (d) of this Convention and on Article 281 of the Treaty 
of Versailles (see supra, p. 560), a Spanish court could take jurisdiction in a 
proceeding instituted against Germany by any private person in respect of a 
claim arising out of Germany’s engagement in international trade. Similarly 
if France, but not the United States, should become a party to the Brussels 
Convention and if both France and the United States ratified the present 
Convention, a court of the United States would be competent to entertain 
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a proceeding against France in respect of a French governmental vessel 
carrying cargoes for hire, were it not for Article 6 of the Brussels Convention 
which expressly limits the consent of the contracting States. States are, 
of course, free to consent by treaty to the jurisdiction of foreign courts to 
any extent which seems to them desirable, but such concessions are often 
made on a reciprocal basis and this Convention should not extend them to 


third States. 


Convention internationale de Bruxelles, du 10 avril 1926, pour I’uni- 
fication de certaines régles concernant les immunités des navires d’Etat. 

“Le Président du Reich Allemand, Sa Majesté le Roi des Belges, le 
Président de la République du Brésil, Sa Majesté le Roi d’Espagne, le 
Chef de |’Etat Esthonien, le Président de la République Francaise, Sa 
Majesté le Roi du Royaume-Uni de Grande-Bretagne et d’Irlande et des 
Possessions Britanniques au delA des Mers, Empereur des Indes, Son 
Altesse Sérénissime le Gouverneur du Royaume de Hongrie, Sa Majesté 
le Roi d’Italie, Sa Majesté l’Empereur du Japon, le Président de la 
République de Lettonie, le Président de la République du Mexique, Sa 
Majesté le Roi de Norvége, Sa Majesté la Reine des Pays-Bas, le Prési- 
dent de la République de Pologne, Le président de la République 
Portugaise, Sa Majesté le Roi de Roumanie, Sa Majesté le Roi des Serbes, 
Croates et Slovénes et Sa Majesté le Roi de Suéde, 

“Ayant reconnu l’utilité de fixer de commun accord certaines régles 
uniformes concernant les immunités des navires d’Etat, ont décidé de 
conclure une Convention a cet effet et ont désigné pour Leurs Plénipo- 
tentiaires: [Suivent les noms des Plénipotentiaires. | 


“‘Lesquels, 4 ce diment autorisés, sont convenus de ce qui suit: 


“ARTICLE PREMIER.—Les navires de mer appartenant aux Etats ou 
exploités par eux, les cargaisons leur appartenant, les cargaisons et pas- 
sagers transportés par les navires d’Etat, de méme que les Etats qui sont 
propriétaires de ces navires, ou qui les exploitent, ou qui sont propriétaires 
de ces cargaisons, sont soumis, en ce qui concerne les réclamations relatives 
a l’exploitation de ces navires ou au transport de ces cargaisons, aux 
mémes régles de responsabilité et aux mémes obligations que celles ap- 
plicables aux navires, cargaisons et armements privés. 

‘“‘ArtT. 2.—Pour ces responsabilités et obligations, les régles concernant 
la compétence des tribunaux, les actions en justice et la procédure, sont les 
mémes que pour les navires de commerce appartenant 4 des propriétaires 
privées et que pour les cargaisons privées et leurs propriétaires. 

“Art. 3.—§1.—Les disposition des deux articles précédents ne sont pas 
applicables aux navires de guerre, aux yachts d’Etat, navires de sur- 
veillance, bateaux-hépitaux, navires auxiliaires, navires de revitaillement 
et autres batiments appartenant 4 un Etat ou exploités par lui et affectés 
exclusivement, au moment de la naissance de la créance, 4 un service 
gouvernemental et non commercial, et ces navires ne seront pas l’objet de 
saisies, d’arréts ou de détentions par une mesure de justice quelconque, 
d’aucune procédure judiciaire in rem. 

“Toutefois, les intéressés ont le droit de porter leurs réclamations devant 
les tribunaux compétents de |’Etat, propriétaire du navire ou |’exploitant, 
sans que cet Etat puisse se prévaloir de son immunité: 
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“1° Pour les actions du chef d’abordage ou d’autres accidents de 
navigation; 

“2° Pour les actions du chef d’assistance, de sauvetage et d’avaries 
communes; 

“3° Pour les actions du chef de réparation, fournitures ou autres con- 
trats relatifs au navire. 

‘“‘$2.—Les mémes régles s’appliquent aux cargaisons appartenant 4 un 
Etat et transportées 4 bord des navires ci-dessus visés. 

‘“‘§$3.—Les cargaisons appartenant 4 un Etat et transportées 4 bord 
des navires de commerce, dans un but gouvernemental et non commer- 
cial, ne seront pas l’objet de saisies, arréts ou détentions par une mesure 
de justice quelconque, ni d’aucune procédure judiciaire in rem. 

“Toutefois, les actions du chef d’abordage et d’accident nautique, 
d’assistance et de sauvetage et d’avaries communes, ainsi que les actions 
du chef des contrats relatifs 4 ces cargaisons pourront étre poursuivies 
devant le Tribunal ayant compétence en vertu de I’article 2. 

“Art. 4,—Les Etats pourront invoquer tous les moyens de défense, de 
prescription et de limitation de responsabilité dont peuvent se prévaloir 
les navires privés et leurs propriétaires. 

“S’il est nécessaire d’adapter ou de modifier les disposition relatives A 
ces moyens de défense, de prescription et de limitation en vue de les rendre 
applicables aux navires de guerre ou aux navires d’Etat rentrant dans les 
termes de l’article 3, une Convention spéciale sera conclue 4 cet effet. 
En attendant, les mesures nécessaires pourront étre prises par les lois 
nationales, en se conformant 4 l’esprit et aux principes de la présente 
Convention. 

“Art. 5.—Si dans le cas de l'article 3 il y a, dans le sentiment du Tri- 
bunal saisi, un doute au sujet de la nature gouvernementale et non 
commerciale du navire ou de la cargaison, l’attestation signée par le repré- 
sentant diplomatique de |’Etat contractant auquel appartient le navire 
ou la cargaison, produite 4 ]’intervention de |’Etat devant les Cours et 
Tribunaux duquel le litige est pendant, vaudra preuve que le navire ou 
la cargaison rentre dans les termes de I’article 3, mais seulement en vue 
d’obtenir la mainlevée de saisies, d’arréts ou de détentions ordonnés par 
justice. 

“Art. 6.—Les disposition de la présente Convention seront appliquées 
dans chaque Etat contractant, sous la réserve de ne pas en faire béneficier 
les Etats non contractants et leurs ressortissants, ou d’en subordonner 
application la condition de réciprocité. 

“D’autre part, rien n’empéche un Etat contractant de régler, par ces 
propres lois, les droits accordés a ses ressortissants devant ses tribunaux. 

“Art, 7.—En temps de guerre, chaque Etat contractant se réserve le 
droit, par une déclaration notifiée aux autres Etats contractants, de sus- 
pendre l’application de la présente Convention, en ce sens qu’en pareil 
cas, ni les navires lui appartenant ou exploités par lui, ni les cargaisons 
lui appartenant, ne pourront étre l’objet d’aucun arrét, saisie ou détention 
par une Cour de Justice étrangére. Mais le créancier aura le droit d’in- 
tenter son action devant le Tribunal compétent en vertu des articles 2 et 3. 

“Art. 8.—Rien dans la présente Convention ne porte atteinte aux 
droits des Etats contractants de prendre les mesures que peuvent com- 
mander les droits et devoirs de la neutralité. 
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‘“ Art. 9.—A l’expiration du délai de deux ans, au plus tard, 4 compter 
du jour de la signature de la Convention, le Gouvernement belge entrera 
en rapport avec les Gouvernements des Hautes Parties contractantes qui 
se seront déclarées prétes a le ratifier, 4 l’effet de faire décider s’il y a lieu 
de la mettre en vigueur. Les ratifications seront déposées 4 Bruxelles, 
A la date qui sera fixée de commun accord entre lesdits Gouvernements. 
Le premier dépét de ratifications sera constaté par un procés-verbal signé 
par les représentants des Etats qui y prendront part et par le Ministre 
des Affaires Etrangers de Belgique. 

“Les dépéts ultérieurs se feront au moyen d’une notification écrite, 
addressée au Gouvernement belge et accompagnée de |’instrument de 
ratification. 

‘“‘Copie certifiée conforme du procés-verbal relatif au premier dépét 
de ratification, des notifications mentionnées 4 |’alinéa précédent, ainsi 
que des instruments de ratification qui les accompagnent, sera immédiate- 
ment, par les soins du Gouvernement belge et par la voie diplomatique, 
remise aux Etats qui ont signé la présente Convention ou qui y auront 
adhéré. Dans les cas visés 4 l’alinéa précédent, ledit Gouvernement fera 
connaitre, en méme temps, la date 4 laquelle il a recu la notification. 

‘‘ArtT. 10.—Les Etats non signataires pourront adhérer a la présente 
Convention, qu’ils aient été ou non représentés 4 la Conférence Interna- 
tionale de Bruxelles. 

“L’Etat qui désire adhérer notifie par écrit son intention au Gouverne- 
ment belge, en lui transmettant l’acte d’adhésion, qui sera déposé dans les 
archives dudit Gouvernement. 

‘Le Gouvernement belge transmettraimmédiatement 4 tous les Etats sig- 
nataires, ou adhérents, copie certifiée conforme de la notification, ainsi que 
de l’acte d’adhésion, en indiquant la date 4 laquelle il a recu la notification. 

“ArT. 11.—Les Hautes Parties contractantes peuvent, au moment de la 
signature, du dépdét des ratifications ou lors de leur adhésion, déclarer 
que l’acceptation qu’elles donnent 4 la présente Convention ne s’applique 
pas, soit 4 certains, soit 4 aucun des Dominions autonomes, colonies, 
possessions, protectorats ou territoires d’outre-mer, se trouvant sous leur 
souveraineté ou autorité. En conséquence, elles peuvent ultérieurement 
adhérer séparément, au nom de |’un ou de |’autre de ces Dominions av- 
tonomes, colonies, possessions, protectorats, ou territoires d’outre-mer 
ainsi exclus dans leur déclaration originale. Elles peuvent aussi, en se 
conformant a ces dispositions, dénoncer la présente Convention, séparé- 
ment, pour |’un ou plusieurs des Dominions autonomes, colonies, posses- 
sions, protectorats, ou territoires d’outre-mer se trouvant sous leur 
souveraineté ou autorité. 

“ArT. 12.—A |’égard des Etats qui auront participé au premier dépét 
de ratifications, la présente Convention produira effet un an aprés la date 
du procés-verbal de ce dépét. Quant aux Etats qui la ratifieront ultéri- 
eurement, ou qui y adhéreront, ainsi que dans les cas ot la mise en vigueur 
se fera ultérieurement et selon l'article 11, elle produira effet six mois 
aprés que les notifications prévues 4 l’article 9, alinéa 2, et A l’article 10, 
alinéa 2, auront été recues par le Gouvernement belge. 

“Art. 13.—S’il arrivait qu’un des Etats contractants voulut dénoncer 
la présente Convention, la dénonciation sera notifiée par écrit au Gouverne- 
ment belge, qui communiquera immédiatement copie certifiée conforme de 
la notification 4 tous les autres Etats, en leur faisant savoir la date 4 
laquelle il l’a recue. 
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“La dénonciation produira ses effets 4 l’égard de |’Etat seul qui l’aura 
notifiée, et un an aprés que la notification en sera parvenue au Gouverne- 
ment belge. 

“Art. 14.—Chaque Etat contractant aura la faculté de provoquer la 
réunion d’une nouvelle conférence, dans le but de rechercher les améliora- 
tions que pourraient y étre apportées. 

“Celui des Etats qui ferait usage de cette faculté aurait 4 notifier, un 
an 4 l’avance, son intention aux autres Etats, par l’intermédiaire du 
Gouvernement belge, qui se chargerait de convoquer la Conférence. 

“Fait 4 Bruxelles, en un seul exemplaire, le 10 avril 1926.” 

([Suivent les signatures des délégués de ]’Allemagne, de la Beigique, du 
Brésil, du Danemark, de |’Espagne, de 1|’Esthonie, de la France, de la 
Grande-Bretagne, de la Hongrie, de l’Italie, du Mexique, de la Norvége, 
des Pays-Bas, de la Pologne, de la Roumanie, du Royaume des Serbes, 
Croates et Slovénes et de la Suéde.] (15 Revue de droit maritime comparé 
(1927) 862. An English translation has been published by the United 
States Department of State in Treaty Information Bulletin No. 18 (March, 
1931), p. 67, and see 3 Hudson, International Legislation, p. 1837.) 


ARTICLE 8 (e) 


[A State may be made a respondent in a proceeding in a court of another 
State :] 

(e) When it has previously, by law or regulation or declaration in force 
when the claim of the complainant arose, indicated that it would consent to 
the institution of such a proceeding. 


COMMENT 


This paragraph is similar to paragraphs (c) and (d) of Article 8 in that it 
relates to another type of prior consent. Paragraphs (c) and (d) provide 
for cases where the consent was given by contract or treaty, respectively; 
this paragraph covers cases where the State has given its consent to be sued 
in a court of another State by a unilateral act, expressed in a statute, decla- 
ration or decree. The provision of this paragraph is a reasonable protection 
to parties who may have entered into business relations with a foreign State 
in the belief that disputes arising from such relations could be adjudicated 
in a national court without being barred by a plea of sovereign immunity. 
Such a provision might be based on a theory analogous to that of equitable 
estoppel, but it is unnecessary to invoke a rule of private law which is perhaps 
not fully accepted in international law. Nor is it desired to place upon a 
complainant the sometimes difficult burden of proving reliance upon the 
representation. Like other cases of prior consent, this provision rests upon 
its own merits. 

Although examples of direct legislative consent to be sued in a State’s 
Own courts are numerous, no example of such consent to be sued in foreign 
courts has been found. Accordingly, this paragraph is not a statement of 
existing law; it is proposed as a reasonable and desirable rule which States 
would probably be inclined to accept. A State operating a business enter- 
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prise might well, by statute, regulation or declaration, express its consent to 
being made a respondent in a court of another State, in order to induce pri- 
vate persons to enter into business relations which would benefit the State 
granting the consent. In such case, this paragraph may merely supplement 
Article 11, infra, g.v. Although not strictly pertinent to this paragraph, 
the action taken by the United States with reference to vessels operated 
by the Shipping Board Emergency Fleet Corporation, is illustrative. 

The United States Merchant Marine Act of March 9, 1920, (41 Statutes 
at Large, 525), provided in Section 7: 


“That if any vessel or cargo within the purview of sections 1 and 4 of 
this Act is arrested, attached, or otherwise seized by process of any court 
in any country other than the United States, or if any suit is brought 
therein against the master of any such vessel for any cause of action 
arising from, or in connection with, the possession, operation, or ownership 
of any such vessel, or the possession, carriage, or ownership of any such 
cargo, the Secretary of State of the United States in his discretion, upon 
the request of the Attorney General of the United States, or any other 
officer duly authorized by him, may direct the United States consul resid- 
ing at or nearest the place at which such action may have been commenced 
to claim such vessel or cargo as immune from such arrest, attachment, 
or other seizure, and to execute an agreement, undertaking, bond, or 
stipulation for and on behalf of the United States, or the United States 
Shipping Board, or such corporation as by said court required, for the 
release of such vessel or cargo, and for the prosecution of any appeal; 
or may, in the event of such suits against the master of any such vessel 
direct said United States consul to enter the appearance of the United 
States, or of the United States Shipping Board, or of such corporation, 
and to pledge the credit thereof to the payment of any judgment and cost 
that may be entered in such suit. * * * The presentation of a copy of the 
judgment roll in any such suit, certified by the clerk of the court and 
authenticated by the certificate and seal of the United States consul 
claiming such vessel or cargo, or his successor, and by the certificate of 
the Secretary of State as to the official capacity of such consul, shall be 
sufficient evidence as to the proper accounting officers of the United States, 
or of the United States Shipping Board, or of such corporation, for the 
allowance and payment of such judgments: Provided, however, That noth- 
ing in this section shall be held to prejudice or preclude a claim of the 
immunity of such vessel or cargo from foreign jurisdiction in a proper case.” 


Under this act, the Department of State caused a circular instruction to be 
issued to American consular officers in foreign ports stating that in actions 
regarding merchant vessels of the Shipping Board, they should not plead 
the immunity of the United States without specific instructions. The text 
of this instruction reads: 


“In accordance with the provisions of the Act, consular officers are not 
to claim any vessel or cargo referred to therein, immune from arrest, at- 
tachment or other seizure nor to execute any stipulation or undertaking 
except upon instructions from the Department. * * * ” (Department 
of State, Special Instruction Consular, No. 722, May 21, 1920.) 
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Subsequently, in response to a communication from the Chairman of the 
United States Shipping Board, stating that it had come to his attention 
that some foreign governments apparently had doubt concerning the status 
of merchant vessels belonging to the United States, the Department of State 
instructed American diplomatic officers to address a communication to the 
Foreign Office of the country to which each was accredited in the following 
sense : 


“The United States will not claim that ships operated by or on behalf 
of the United States Shipping Board, when engaged in commercial pur- 
suits, are entitled to immunity from arrest or to other special advantages 
which are generally accorded to public vessels of a foreign nation. Such 
ships when so operated will be permitted to be subject to the laws of foreign 
countries which apply under otherwise like conditions to privately owned 
merchant ships foreign to such countries. 

“The United States will, however, when occasion arises, continue to 
ask that foreign courts and tribunals and other government departments 
and agencies recognize the application of Section 7 of the Suits in Admiralty 
Act, approved March 9, 1920 (41 Stat. at L. 525). * * * ” (Diplo- 
matic Serial No. 178, March 5, 1923.) 


In a further instruction of November 25, 1930, the Department of State 
advised American diplomatic and consular officers as follows: 


“Suits against Shipping Board vessels in foreign courts. In an opinion 
handed down on June 7, 1926, in the case of Berizzi Brothers Company, 
Appellant, vs. The Steamship Pesaro the Supreme Court of the United 
States held that a ship owned and possessed by a foreign government and 
operated by it in the carriage of merchandise for hire is immune from ar- 
rest under process based on a libel in rem by a private suitor in a Federal 
District Court exercising Admiralty jurisdiction. 

“The decision of the Supreme Court referred to above has not changed 
the general policy of the Department of refraining from claims of immunity 
in the courts of foreign countries for vessels owned by the United States 
Shipping Board, and consular officers should not endeavor to obtain 
immunity for Shipping Board vessels unless specific instructions are re- 
ceived from the Department authorizing such action in a particular case.” 
(Diplomatic Serial No. 1017.) 


Such a statement as that of the United States Government thus communi- 
cated to other governments, is an example of the type of declaration envisaged 
in the text of paragraph (e) of Article 8. 

In cases covered by this paragraph, it seems proper to permit a State to 
Withdraw its consent at any time by adequate notice to that effect, but 
Withdrawal should not be made to relate back to acts already performed at 
a time when complainant was justified in placing reliance upon the consent. 
The text of this paragraph so provides by referring to laws, regulations “in 
foree when the claim of the complainant arose.” Such a withdrawal of 
consent as is here permitted, should be distinguished from the general 
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rule governing withdrawal as expressed in Article 21, infra, g.v. The special 
type of voluntary consent here involved justifies the special rule. 

The views of the United States Supreme Court on an analogous point, 
involving a state of the United States, as expressed in Beers v. Arkansas 
((1857), 20 Howard 527), are contrary to those here advocated. In that 
case, the court dismissed an action of covenant brought against the State 
of Arkansas to recover the interest due on sundry bonds issued by the State, 
and which the State had failed to pay according to its contract. The suit 
was instituted under and in accordance with a statute passed by the Arkansas 
legislature permitting the State to be sued in its courts. The suit was 
instituted on November 21, 1854; on December 7, 1854, while the suit was 
pending in the court, a new act was passed altering the requirements for 
such suits. In sustaining the propriety of the later act, the Supreme Court 
of the United States remarked that the State legislature ‘“‘might have re- 
pealed the prior law altogether, and put an end to the jurisdiction of their 
courts in suits against the State, if they had thought proper to do so * * * ” 
The court further declared: 


“It is an established principle of jurisprudence in all civilized nations 
that the sovereign cannot be sued in its own courts, or in any other, 
without its consent and permission; but it may, if it thinks proper, waive 
this privilege, and permit itself to be made a defendant in a suit by 
individuals, or by another State. And as this permission is altogether 
voluntary on the part of the sovereignty, it follows that it may prescribe 
the terms and conditions on which it consents to be sued, and the manner 
in which the suit shall be conducted, and may withdraw its consent when- 
ever it may suppose that justice to the public requires it. * * * ” 


The decision actually turned, however, on a point of constitutional law, and 
it is not believed that it should be followed for purposes of this Convention. 


ARTICLE 9 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to rights or interests in, or to the use of, 
immovable property which is within the territory of such other State and 
which the respondent State owns or possesses or in which it has or claims 
an interest. 

COMMENT 

The term “immovable property’ as used in this article, includes land, 
buildings and other fixtures. Equivalent terms are “‘real property,” ‘‘biens 
immeubles,” ‘‘Grundstiick.” In respect of particular fixtures or attach- 
ments, the exact scope of the term will necessarily depend upon the law of 
the forum. (See, for example, French Civil Code, Article 516 et seq. and 
German Civil Code, Sec. 94.) 

Article 9 is phrased in very broad terms so as to cover all kinds of inter- 
ests in immovable property. The obvious cases are those of full ownership 
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and possession, but many other interests in immovable property are con- 
templated, such as leasehold, joint-tenancy or tenancy in common, contin- 
gent interests, life interests and the like. Likewise it is intended to include 
all types of proceedings relating to such interests. It is not considered 
desirable to limit such proceedings to what are known in some legal systems 
as ‘‘real actions” or ‘‘actionsin rem.”’ The following illustrations may serve 
to suggest some types of action which might be instituted. 

Title: State X buys a parcel of land in State Y from A. B asserts that he, 
and not A, was the lawful owner and institutes proceedings to settle the title. 

Possession: State X leases land in State Y from A and enters into posses- 
sion. B, a mortgagor, forecloses, and institutes proceedings to determine 
the right to possession. A somewhat similar case has arisen in France: 


[Plaintiff sues to restrain the State of Sweden from taking over premises 
he had leased prior to their acquisition by the Swedish Government. . 
The Swedish Minister appeared and, waiving immunity, pleaded that the 
French rent legislation was inapplicable on the principle of exterritoriality, 
since Sweden intended to use the property for legation purposes. | 

“‘Attendu d’autre part que ce n’est point l’acquisition d’un immeuble 
par un Etat étranger qui crée, ipso facto, au profit de cet immeuble le 
bénéfice de |’exterritorialité, mais seulement—lorsqu’elle a été réalisée— 
laffectation dudit immeuble aux service de l’ambassade de cet Etat; 

“‘Attendu que tant que cette affectation n’a pas été opérée, on ne saurait 
considérer comme revétant le caractére d’actes de puissance publique, les 
actes d’un gouvernement se référant 4 cet immeuble, mais bien comme de 
simples actes de gestion pour lesquels, il agit comme un simple particulier 


et soumis par suite, conformément 4 |’art.3 §2 c. civ., A l’application des 
lois francaises et 4 l’appréciation des tribunaux;’”’ (Etat de Suéde c. Petroco- 
chino (Trib. civ., Seine, 1929), 1930 Dalloz, Hebd., 15.) 


Partition: State X acquires an interest in a parcel of land in State Y as a 
tenant in common with A, Band C. A institutes a proceeding for partition. 

Boundaries: State X purchases a parcel of land in State Y from A, and B, 
an adjoining owner, seeks to establish an unsettled boundary. 

Use: State X purchases a parcel of land in State Y and erects a factory 
thereon. A, an adjoining property owner, alleges that the operation of the 
factory adversely affects the use of his land as a residential site, and accord- 
ingly seeks an injunction or sues for damages. But in a comparable situa- 
tion, the Austrian Supreme Court dismissed, on the basis of sovereign 
immunity, a suit for an injunction (possessorio summarissimo) against the 
German Empire wherein it was alleged that some construction disturbed 
the complainant in the possession of his adjoining house. See: A. g. Das 
deutsche Reich, (K. k. Oberste Gerichtshof, Austria, No. 15061, 1878) 16 Samm- 
lung v. Zivilrechtlichen Entscheidungen des k. k. obersten Gerichtshofes 2. 

The purpose of this article is to state another basis for the institution of a 
proceeding against a foreign State, namely, the State’s ownership or posses- 
sion of, or interest in, immovable property situated within the territory of the 
State of the forum. 
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The instances of acquisition of immovable property by one State in an- 
other State, except for the purposes of housing its diplomatic missions or 
consular offices, are very rare. With the increase in the business activities 
of a State, they may become more frequent. 

A State may forbid other States or foreign nations, to acquire immovable 
property within its territory or it may permit such acquisition upon what- 
ever terms or conditions it chooses to lay down. Many States have enacted 
such legislation. When a State acquires immovables it must be deemed to 
effect such acquisition subject to the law in force at the sttus of the property. 
The following examples are illustrative of legislative provisions concerning 


jurisdiction over suits relating to immovable property. — 


Laws and Statutes 


Austria: 

[TRANSLATION] 

“The provisions of the Rules of 
Jurisdiction apply also to civil law 
cases which, either by virtue of 
treaties or of the principles of inter- 
national law fall within the jursidic- 
tion of local courts and are not, 
through statutory provisions, with- 
drawn from the jurisdiction of 
regular courts. 


“The jurisdiction of local courts 
applies to persons who, under inter- 
national law, enjoy exterritoriality 
if and insofar as they voluntarily 
submit to that jurisdiction, or if the 
cause concerns their immovable prop- 
erty situated within the country or 
their interests in real property in the 
country belonging to other persons.' 


“When it is doubtful whether 
local jurisdiction is applicable to an 
exterritorial person, or whether a 
person is entitled to exterritoriality, 
the court shall ask the declaration of 
the Minister of Justice on this point. 
Such [declaration] is binding on the 
court in deciding its competence.” 


“Die Vorschriften der Jurisdik- 
tionsnorm haben auch auf biirger- 
liche Rechtssachen Anwendung zu 
finden, welche durch Staatsvertrige 
oder nach voélkerrechtlichen Grund- 
sitzen der inlindischen Gerichtsbar- 
keit unterstellt und nicht durch 
gesetzliche Vorschriften der Gerichts- 
barkeit der ordentlichen Gerichte 
entzogen sind. 

“Die inlandische Gerichtsbarkeit 
erstreckt sich auf Personen, die nach 
vélkerrechtlichen Grundsitzen die 
Exterritorialitit geniessen, wenn und 
insofern sie sich den inlaindischen 
Gerichten freiwillig unterwerfen oder 
die Rechtssache thre im Inlande 
gelegenen unbeweglichen Giiter oder 
thre dinglichen Rechte an inldn- 
dischen Liegenschaften anderer Per- 
sonen zum Gegenstande hat.' 

‘Wenn es zweifelhaft ist, ob die 
inlandische Gerichtsbarkeit iiber eine 
exterritoriale Person begriindet oder 
die Exterritorialitét zu Gunsten 
einer Person anerkannt ist, hat das 
Gericht hieriiber die Erklarung des 
Justizministers einzuholen. Diese 
ist fir das Gericht bei Beurteilung 
der Zustindigkeit bindend.” 


(Gesetz betreffend Einfiihrung des Gesetzes tiber die Austibung der Gerichts- 
barkett, etc. [Introductory law to the Statute concerning the exercise of 
jurisdiction], August 1, 1895. Article IX. 1895 Reichsgesetzblatt fiir 


Osterreich, 329, 331.) 


1 Italics inserted. 
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ARTICLE 9 


[TRANSLATION] 


“885. The provisions concerning 
the exclusive competence of courts 
of the situs of immovable property, 
(§81) as well as the competence in 
cases designated in §§82 and 83, 
apply also to exterritorial per- 

“881. Claims whereby a real right 
concerning immovable property, the 
freedom from such a right or the 
abrogation thereof is sought to be 
enforced, as well as_partition,— 
boundary disputes and claims con- 
cerning disturbance in possession, 
belong under the jurisdiction of the 
court, within whose district the 
immovable property is situated. * * * 

“882. Litigations concerning dis- 
turbance of possession (§49, par. 4) 
in water-right belong under the 
jurisdiction of the court within 
whose district the disturbance oc- 
curred. 

“883. Litigations concerning cases 
designated in §49, par. 5 [tenancy 
and lease] belong under the jurisdic- 
tion of the court within whose 
district the object of litigation is 
situated. * * * ” 


(Gesetz tiber die Ausiibung der Gerichtsbarkeit, etc. 
exercise of jurisdiction], August 1, 1895. 


reich, 333, 346-47.) ! 


Germany: 
[TRANSLATION] 


§18. ‘The local jurisdiction does 
not extend to the chiefs and members 
of [diplomatic] missions accredited to 
Germany. * * * ” 


§19. “The foregoing provisions 
are applicable to the members of the 
family, to the administrative person- 
nel and such of the servants of the 
persons mentioned in §18, who are 
not German nationals.” 
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“885. Die Vorschriften iiber den 
ausschliesslichen Gerichtsstand der 
gelegenen unbeweglichen Sache 
($81), sowie iiber die in §§82 und 83 
bezeichneten Gerichtsstinde finden 
auch auf exterritoriale Personen 
Anwendung. * * * 

“$81. Klagen, durch welche ein 
dingliches Recht auf ein unbeweg- 
liches Gut, die Freiheit von einem 
solchen Rechte oder die Aufheben 
desselben geltend gemacht wird, 
Theilungs — Grenzberechtigungs — 
und Besitzstérungsklagen gehéren 
vor das Gericht, in dessen Sprengel 
das unbewegliche Gut gelegen 

“$82. Streitigkeiten wegen Stér- 
ung des Besitzes (§49, Z. 4) an Was- 
serrechten gehéren vor das Gericht, 
in dessen Sprengel die Stérung 
erfolgte. 


“$83. Die im §49, Z. 5, bezeich- 
neten Bestandstreitigkeiten ge- 
héren vor dasjenige Gericht, in 
dessen Sprengel der Bestandgegen- 
stand liegt. * * * ” 


[Statute concerning the 
1895 Reichsgesetzblatt fiir Oster- 


§18. “‘Die inlindische Gerichts- 
barkeit erstreckt sich nicht auf die 
Chefs und Mitglieder der bei dem 


Deutschen Reiche 
Missionen. * * * ” 

§19. ‘‘Auf die Familienglieder, 
das Geschifts-personal der im §18 
erwihnten Personen und auf solche 
Bedienstete derselben, welche nicht 
Deutsche sind, finden die vorste- 
henden Bestimmungen Anwend- 


ung. 


beglaubigten 


_ The above quoted provisions of the Austrian laws remained in force in Czechoslovakia, 
in the provinces of Bohemia and Moravia-Silesia, which before the Treaty of St. Germain 
belonged to the Austrian crown-lands. For the application and interpretation of these 
Provisions see decision of the Czechoslovak Supreme Court, infra, p. 585.—Reporters. 
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§20. ‘‘The provisions of §§18, 19, 
do not affect the principles govern- 
ing the exclusive jurisdiction in 
actions relating to real property in 
civil litigations.” 
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§20. ‘Durch die Bestimmungen 
der §§18, 19 verden die Vorschriften 
iiber den ausschliesslichen dingli- 
chen Gerichtstand in biirgerlichen 
Rechtsstreitigkeiten nicht beriihrt.”’ 


(Gerichtsverfassungsgesetz [Statute concerning Court Organization] of Janu- 
ary 27, 1877, Reichsgesetzblait, 1877, pp. 41-76.) 


Hungary: 
[TRANSLATION] 

“The question as to how far the 
jurisdiction of local courts extends 
over persons enjoying, by virtue of 
international law, exterritoriality, 
is to be decided in accordance with 
the principles of international law. 

“Suits against such persons—ex- 
cept in the case of voluntary sub- 
mission—can be instituted in a local 
court only in cases wherein the 
competence of the court is based 
exclusively or in the sense of §41 on 
the location of immovable property, 
except if the cause of action relates to 
payment of rent or to the determina- 
tion of tenancy or lease relation- 
ships. 

“The declaration of the Minister 
of Justice as to whether and to what 
extent a person is entitled to exterri- 
toriality, is binding on the courts. 
In case of doubt [the court] shall 
make an official request for this 
declaration.” 


“Abban a kérdésben, hogy a 
nemzetkézi jog értelmében teriile- 
tenkiviiliséget élvez6 személyekre a 
belféldi biréség hatdskére mennyi- 
ben terjed ki, a nemzetkézi jog 
szabdlyai irdnyadok. 

“Tlyen személyek ellen belféldén 
—®onkéntes aldivetés esetén kiviil— 
csak olyan perek indithat6k, a 
melyekre nézve a birésdg illetékes- 
sége az ingatlan fekvése alapjin 
kizdrélag vagy a 41. §. értelméber 
van megidllapitva, kivéve, ha a 
per tdrgya bér vagy haszonbér 
megfizetése vagy pedig a_ bérieti 
vagy haszonbérleti viszony fenndl- 
la4sinak megdllapitdsa. 

“Az igazsdgiigyministernek az a 
nyilatkozata, hogy valamely sze- 
mélyt a_ teriiletenkiviiliség egydl- 
talin és mennyiben illet meg, 4 
birés4gokra kételezé. nyilat- 
kozatot kétség esetében hivatalbél 
kell kikérni.”’ 


(I. Térvényczikk a polgdri perrendtartdsr él, [Statute No. I. of 1911 concerning 


Civil Procedure], §9. 


Diplomatic Statements 


1911 Magyar térvénytdr [Hungarian Statutes] 3, 18.) ' 


In connection with the Zappa case (for facts see infra, page 592, under 
Article 10) the Rumanian Government circulated a questionnaire as to the 
attitude of various governments on the acquisition of immovables by 4 


foreign state. 
principle contained in Article 9: 


The following excerpts from the replies seem to support the 


“JT, L’Etat étranger reconnu par le Gouvernement belge a capacité 
pour posséder en Belgique des immeubles urbains ou méme ruraux, 4 
la condition qu’il respecte l’ordre public belge et notamment les lois 


belges qui régissent les immeubles (Code civil, art. 3, alin. 2). 


Cette 


1 The above quoted provisions of the Hungarian law remain in force in Czechoslovakia, 
in the provinces of Slovakia and Carpathian Ruthenia which before the Treaty of Trianon 
formed part of the territory of Hungary.—Reporters. 
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ARTICLE 9 577 


condition implique que l’exercice en Belgique du droit de propriété im- 
mobiliére d’un Etat étranger ne doit pas étre respecté s’il porte atteinte A 
Vindépendance ou 4 la constitution du Pays * * *” (Communication 
from Belgian Minister of Justice to Belgian Minister of Foreign Affairs, 
transmitted by the latter to the Roumanian Minister in Brussels in 
response to inquiries made in connection with the Zappa case, 108 Archives 
diplomatiques (1893) 118.) 


“Aucune différence n’est établie par nos lois entre les ressortissants 
italiens et les étrangers, méme s’il s’agit d’un Etat ou d’une personne 
morale, pour ce qui a trait au droit de posséder ou d’acquérir par succes- 
sion des biens fonciers sur le territoire du Royaume. II faut remiarquer 
seulement que l’acquisition d’un immeuble, de la part d’un Etat étranger 
ou de toute autre personne morale, est soumise, d’aprés la loi du 5 juin 
1850 (n° 1057), a Vautorisation préalable du Gouvernement Royal, 
autorisation qui est donnée par décret royal, sur l’avis favorable du Con- 
seil d’Etat.”’ (Communication from the Italian Minister of Foreign 
Affairs to the Roumanian Chargé d’Affaires at Rome, in response to 
inquiries made in connection with the Zappa case, 108 Archives diploma- 
tiques (1893) 120.) 


The Italian law of June 5, 1850, referred to in the above-quoted com- 
munication of the Italian Minister of Foreign Affairs, reads as follows: 


[TRANSLATION] 


“Organizations and juristic per- 
sons whether ecclesiastical or civil, 
cannot acquire immovables without 
being authorized by Royal Decree 
previously procured from the Coun- 
cil of State. 

“Gifts inter vivos and testamen- 
tary dispositions in their favor can 
have no effect if not accompanied by 
such an authorization.” 


“Gli Stabilimenti e Corpi morali, 
sieno ecclesiastici o laicali, non 
potranno acquistare stabili senza 
essere a cid autorizzati con Regio 
Decreto, previo il parere del Con- 
siglio di Stato. 

“Le donazioni tra vivi e le dis- 
posizioni testamentario a loro favore 
non avranno effetto se essi non 
saranno nello stesso modo autoriz- 


zati ad accettarle.”’ 
(18 Raccolta degli Atti del Governo di S. M. Il Re di Sardegna, 317) 


Even in the absence of pertinent national legislation, the adoption of this 
provision of the Convention would operate to put a State on notice that the 
acquisition of immovables would involve submission to the jurisdiction of the 


situs. Aside, however, from such direct notice, there is a considerable 
body of authority to support the view that under existing customary inter- 
national law a State has no immunity in respect of court proceedings relating 
to the ownership or possession of immovables in another State, except as that 
property is used for diplomatic or consular purposes. Not many actual cases 
calling for decision on the question have arisen, but text writers and courts— 
especially courts in continental Europe—have asserted the proposition time 


a in the Archives Diplomatiques; the number of the statute referred to is 1037. 
—heporters, 
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and again. The reason usually given for this exception to State immunity 
is that land is so indissolubly connected with the territory of a State that the 
State of the situs cannot permit the exercise of any other jurisdiction in 
respect thereof, saving always the special consideration necessitated by 
diplomatic intercourse. In a limited way, this general proposition has been 
expressed by the Supreme Court of the United States in the following 
language: 


“Tt is an established principle of law, everywhere recognized, arising 
from the necessity of the case, that the disposition of immovable property, 
whether by deed, descent or any other mode, is exclusively subject to the 
government within whose jurisdiction the property is situated. * * * The 
power of the State in this respect follows from her sovereignty within her 
limits. * * * ” (U.S. v. Annie Fox (Supreme Court, 1876), 94 U. S. 
192, 193. See also Georgia v. Chattanooga, infra, page 583-4.) 


It is not intended by this article to infringe upon the well-established 
immunities protecting immovable property used for diplomatic missions. 
It does not appear that these immunities would be impaired by the institu- 
tion of a proceeding against the State which owns or possesses such property. 
Article 23 which prohibits the enforcement of orders, judgments or de- 
crees against property used for diplomatic or consular purposes, amply safe- 
guards such immunities. The effect of this article in respect of such 
property is merely to permit an adjudication of rights, leaving the question 
of enforcement to other methods. On the other hand, it seems desirable that 
the determination of rights or interests relating to real property in circum- 
stances such as those indicated above, should be possible even when the 
claim arises with respect to or involves immovable property used for diplo- 
matic or consular purposes. A few cases support this view. 


Opinions and Decisions 


Austria: 

[Suit to recover damages for injuries suffered by complainant in conse- 
quence of an accident which occurred in the Czechoslovak legation build- 
ing in Vienna. Complaint dismissed for lack of jurisdiction.] 

[TRANSLATION] 
“Even if one does not adhere to “‘Selbst wenn der strengeren An- 
the stricter point of view by virtue  sicht nicht beigepflichtet wird, dass 


of which a foreign State can never be 
subject to local jurisdiction, irre- 
spective of whether it entered the 
lawsuit in consequence of the exer- 
cise of its sovereignty or as a subject 
of private law, unless it has expressly 
submitted to the local jurisdiction 
because, otherwise its sovereignty, 
which is indivisible, would be in- 
fringed upon, nevertheless this last 


ein auslindischer Staat der inland- 
ischen Gerichtsbarkeit nie unterlie- 
gen kénne, und zwar ohne Riicksicht 
darauf, ob er in das streitige Rechts- 
verhiltnis in Ausiibung seiner staat- 
lichen Hoheitsrechte eintrat oder als 
Privatrechtssubjekt, wenn er sich 
der inlindischen Jurisdiktion nicht 
ausdriicklich unterwarf, weil dadurch 
seine Souverinitat verletzt wiirde, 
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ARTICLE 9 


consideration should suffice to say 
that the ownership of the building in 
which complainant suffered injury, 
subjected the respondent Czecho- 
slovak State to Austrian jurisdiction 
only so far as the law-suit would 
have involved this immovable prop- 
erty itself or contracts which were 
concluded relating thereto. Claims 
for damages like the one at bar (in 
which cases it cannot be said asin the 
before-mentioned case that the for- 
eign State entered the legal order of 
the State of the forum and thus 
submitted in advance) do not give 
sufficient basis for local jurisdic- 
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die eine unteilbare ist, so muss sich 
doch die letztere Erwigung so weit 
auswirken, dass das Eigentum an 
dem Hause, in welchem die Klagerin 
ihre Verletzung erlitt, den beklagten 
tchechoslowakischen Staat der ange- 
rufenen d6sterreichischen Gerichts- 
barkeit nur soweit unterwarf, als 
der Rechtsstreit dieses unbewegliche 
Gut selbst oder hinsichtlich desselben 
geschlossene obligatorische Vertrige 
zum Gegenstande hatte. Ersatzan- 
spriiche wie der in Frage kommende 
(in welchen Fallen nicht wie in den 
anderen erwihnten gesagt werden 
kann, dass der fremde Staat in die 
Rechtsordnung des inlandischen 
Staates eintrat und sich ihr dadurch 
im vornhinein unterwarf) vermégen 
die inlindische Gerichtsbarkeit nicht 
zu begriinden. * * * ” 


(X. g. Arar der Tchechoslovakischen Republik (Oberste Gerichtshof, 1928), 10 
Entscheidungen des dsterrobersten Gerichtshofes in Zivil-und Justizverwal- 


tungssachen 427, at 428-29.) 


France: 
Cf. Etat de Suéde c. Petrocochino (Trib. civ., Seine, 1929), 1930 Dalloz, 
Hebd. 15, supra, under the heading ‘“‘ Possession.” 


Italy: 


(Suit arising out of the purchase of real property for the purposes of the 
Mexican embassy. Held that the acquisition of real property is a 
private law transaction, subject to local jurisdiction irrespective of the 


purpose or use of such property.] 
[TRANSLATION] 

“In fact, it cannot be doubted 
that in the instant case, the contract 
concluded between General Hay as 
representative of the United States 
of Mexico and Perruchetti came 
within the sphere of pure private 
law: Mexico was purchasing real 
property in Italy. Immaterial in 
this case, as far as Perruchetti was 
concerned, was the intended use of 
such real property and the mention 
thereof: whether the ultimate use 
constituted the motive of the pur- 
chase, or whether it was constituted 
by an act of disposal, flowing from 
and consequent upon the law of 
property acquired, it had no rele- 


sembra infatti dubitabile 
che nella fattispecie il contratto 
interceduto tra il Generale Hay in 
rappresentanza degli Stati Uniti del 
Messico e il Perrucchetti incidesse 
nella sfera del puro diritto patri- 
moniale: il Messico acquistava un 
immobile in Italia. Nessun rilievo 
ha o pud avere in questa causa nei 
confronti del Perrucchetti, la destina- 
ztone di tale immobile e la menzione 
di essa: sia infatti che la destinazione 
da dare costituisse il movente dell 
’acquisto, sia che costituisse un atto 
di disposizione successivo e con- 
seguente al diritto di proprieta 
acquistato, essa non ha alcuna rile- 


n 
n 
g 
g 
e 
e 
d 
h 
nD 
at 
n- 
ss 
e- 
nt 
Is 
h 
nt 
h 
e, 


580 


vancy to remove the legal transac- 
tion (purchase of immovable property 
in Italy by a _ physical person 
representing a foreign juridical per- 
son) from the domain of private law 
into that of publiclaw. General Hay 
not only was not discharging a 
diplomatic function, but he was en- 
gaging in an activity of a function- 
ary of administrative rank in that 
he was providing for his office one of 
the most essential means of its 
activity (its seat); and he did so, as 
its organ, directly competent, and 
engaging, as a functionary, his State, 
possessing the power so to engage 
and manifest its will, outside the 
scope pertaining to his political 
mission as ambassador. * * * ” 
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vanza al fine di trasportare il negozio 
giuridico (che é sempre una compra- 
vendita immobiliare fatta in Italia 
da persona fisica rappresentante una 
persona giuridica straniera) dal 
campo del diritto privato a quello del 
diritto pubblico. Il Generale Hay 
non solo non esplicava funzione 
diplomatica, ma esplicava una at- 
tivita di funzionario di ordine am- 
ministrativo, nel senso di procurare 
al suo officio uno dei pit essenziali 
mezzi del suo funzionamento (la 
sede); e cid faceva come suo organo, 
direttamente competente, impeg- 
nando, come funzionario, il suo 
Stato, essendo detentore delle facolta 
necessarie ad impegnarne ed a mani- 
festarne la volonta, anche fuori del 


campo attinente alla sua missione 
politica di ambasciatore. * * * ” 
(Perrucchetti ce. Puig y Casaurano, (Tribunale civile, Roma, 1928), 1928 
Foro Italiano, 1. 857, 860.) 
Cf. also Angelini c. Governo della Repubblica Francese, (Commissione arbi- 
trale per gli A ffitti dei Negozii, Roma, 1922), 1922 Giurisprudenza Italiana I. 2. 
339. 


Contra: 


Austria: 
Cf. case supra, under the heading ‘‘ Use’’. 


Germany: 
[Complainant was the owner of an apartment-house in Stettin and had 


rented certain rooms in this house to a German corporation. The latter 
subleased the premises, with the complainant’s permission, to the Polish 
State for the use of the Polish Consulate. In the entrance to the house, 
on both sides, places were reserved where the tenants were allowed to 
place signboards. The Polish Consulate, however, placed its sign, con- 
trary to complainant’s stipulations, over the entrance door and refused to 
remove this sign at complainant’s request. Thereupon complainant in- 
stituted proceedings to have the Polish State ordered to remove the sign— 
suit for disturbance in possession—and to pay damages for the repairs over 
the entrance. 

The complaint had not reached the Polish government because the 
German Foreign Office refused to transmit it or the summons. However, 
complainant succeeded in serving process on the Polish Vice-consul in 
Stettin. Before oral proceedings took place, the Prussian Prime Minister 
raised the question of competenzkonflikt on the ground that the suit was 
directed against a foreign sovereign State; that the subject of the claim 
involved an act performed by that State in its sovereign capacity and 
therefore, that the proceeding could not be entertained. The court held 
that the Minister was correct in raising the issue of competence-conflict 
and that the suit was inadmissible. 


ARTICLE 9 
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The complainant relied in his brief chiefly on the lease contract con- 


cluded between him and the German corporation. 


According to §9 of 


this contract, the landlord had a lien on the tenant’s property for claims 
which may arise from the lease; according to $10, business advertisements 
and signboards of tenants could be put up with the landlord’s permission. 
The court stated that it did not appear from the contract that the Polish 
State acceded to this lease contract, but complainant alleged that by 
taking the sub-lease the Polish State submitted to the jurisdiction of 
German courts in all matters arising therefrom.] 


[TRANSLATION] 


“According to a generally ac- 
cepted principle of international law, 
a foreign State is, as a rule not sub- 
ject to the jurisdiction of the local 
courts in private-law litigations, and 
this rule becomes ineffective only if 
the foreign State voluntarily sub- 
mits to the local jurisdiction or it is 
proceeded against in anactionrelating 
to immovable property. * * * 


“The complaint is based, first of 
all, on the fact that the Polish State 
has, through the affixation of its sign 
with its coat of arms on his house at 
Angustastrasse 15/17 in Stettin, dis- 
turbed complainant in the posses- 


sion of his house. The claim is, 
therefore, conceived as one of in- 
junction against disturbance in pos- 
session as provided for in §862 of the 
BGB [Civil Code]. It can also be 
considered as a claim for disturbance 
in ownership in the sense of §1004 
loc. cit. The question relates, there- 
fore, thus far, to a real action in 
respect of an immovable of the com- 
plainant situated within the country, 
for which claim, in accordance with 
§24 ZPO [Code of Civil Procedure] 
the court where the immovable is 
situated, is competent. Whether or 
not this is sufficient basis for con- 
sidering that there is a proceeding 
with respect to immovable property 
in the sense of the above-mentioned 
Principle of international law, or 
whether such a proceeding can be 

ad only when the immovable prop- 
erty situated within the country is 
owned by the foreign State, and the 
latter is proceeded against as owner 


“Nach einem _fesistehenden 
Grundsatze des Vélkerrechts ist ein 
auslindischer Staat in  Privat- 
rechtsstreitigkeiten regelmissig der 
Gerichtsbarkeit der inlindischen 
Gerichte nicht unterworfen und tritt 
diese Regel nur dann ausser Wirk- 
samkeit, wenn der auslindische Staat 
sich der inlindischen Gerichtsbar- 
keit freiwillig unterwirft oder im 
Immobiliarprozesse belangt wird. ** * 

“Die Klage ist in ester Linie 
darauf gestiitzt, dass der Polnische 
Staat durch Anbringung des Blech- 
schildes mit seinem Hoheitszei- 
chen an ihrem Hause Angustastrasse 
15/17 in Stettin die Klagerin in 
ihrem Besitze dieses Hauses gestért 
habe. Sie ist also als Klage auf 
Beseitigung einer Besitzstérung aus 
§862 BGB. gedacht. Sie lasst sich 
auch als Eigentumsstérungsklage 
aus §1004 a.a.O. auffassen. Es han- 
delt sich also insoweit um eine ein 
inlindisches Grundstiick der Kla- 
gerin betreffende dingliche Klage, 
fiir die der Gerichtsstand der beleg- 
enen Sache nach §24 ZPO. gege- 
ben ist. Ob dies ausreicht, um 
einen Immobiliarprozess im Sinne 
der vorerwahnten vélkerrechtlichen 
Gruudsatzes als vorhanden anzuneh- 
men, oder ob ein Immobiliarprozess 
in diesem Sinne vielmehr nur dann 
vorliegt, wenn ein im Inlande be- 
legenes Grundstiick des auslandi- 
schen Staates in Frage stehet und 
dieser in seiner Eigenschaft als 
Kigentiimer dieses Grundstiicks mit 
der Klage in Anspruch genommen 
wird, kann dahingestellt bleiben. 
Denn die zugelassene Ausnahme von 
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of such immovable property, need 
not be determined. For this ad- 
mitted exception to the rule cannot 
be regarded to exist in the case at bar 
because the claim is directed at the 
removal of the shield of the Polish 
State with its coat of arms. The 
placing of a coat of arms of a foreign 
State is an act of sovereignty and a 
foreign State can never be subject to 
local jurisdiction in respect of such 
an act. The independence and 
equality of sovereign States, rec- 
ognized in international practice, 
does not permit their subjection to 
the jurisdiction of another State in 
respect of sovereign acts. 


‘For this same reason the law-suit 
is inadmissible also insofar as it is 
directed to the recovery of damages. 


“But even disregarding this, the 
law suit would be inadmissible on 
this count of the complaint. For 


in no case could this be regarded as a 
proceeding relating to immovable 
property in the sense of international 


law principle; nor is there a volun- 
tary submission of the Polish State 
to German jurisdiction. The com- 
plainant alleges that the Polish State 
submitted thereto by concluding a 
lease-contract with him, Had the 
Polish State concluded such a lease- 
contract with him with the content 
alleged by complainant, even then 
it would not express its wish to have 
the complainant enforce, in German 
courts, some contractual claims pos- 
sibly arising therefrom or even other 
claims in connection therewith but 
not arising out of that contract and 
to obligate itself to accept their [the 
German court’s] determination. A 
voluntary submission of the Polish 
State to German jurisdiction cannot 
be derived from the conclusion of the 
lease-contract. No other facts were 
introduced by complainant where- 
from such a submission could be 
concluded. * * * ” 
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der Regel kann vorliegend deshalb 
nicht Platz greifen, weil die Klage 
auf Beseitigung eines Schildes mit 
dem Hoheitszeichen des Polnischen 
Staates gerichtet ist. Die Anbring- 
ung eines Hoheitszeichens des aus- 
lindischen Staates stellt sich als 
Hoheitsakt desselben dar, und be- 
ziiglich eines solchen kann der aus- 
lindische Staat der inlaindischen 
Gerichtsbarkeit in keinem Falle un- 
terstellt werden. Die im interna- 
tionalen Verkehre  anerkannte 
Unabhiangigkeit und Gleichheit der 
souverinen Staaten lisst die Unter- 
werfung unter die Gerichtsbarkeit 
eines anderen Saates wegen Hoheits- 
akten nicht zu. 

“‘Aus demselben Grunde ist der 
Rechtsweg auch unzulissig, soweit 
die Klage auf unerlaubte Handlung 
(Sachbeschadigung) gestiitzt ist. 

“ Auch wenn man hiervon absehen 
wollte, wiirde der Rechtsweg hin- 
sichtlich dieses Klagegrundes nicht 
zulassig sein. Denn von einem Im- 
mobiliarprozess im Sinne des vélker- 
rechtlichen Grundsatzes kann hier 
jedenfalls nicht die Rede sein, und 
auch eine freiwillige Unterwerfung 
des Polnischen Staats unter die 
deutsche Gerichtsbarkeit liegt nicht 
vor. Die Klagerin meint, der Pol- 
nische Staat habe sich dieser dadurch 
unterworfen, dass er einen Mietver- 
trag mit ihr abgeschlossen habe. 
Selbst wenn aber der Polnische Staat 
einen Mietvertrag des von der Kli- 
gerin behaupteten Inhalts mit ihr 
abgeschlossen haben sollte, so wiirde 
das nicht den Ausdruck seines Wil- 
lens bedeuten, dass die Klagerin ihr 
hieraus etwa erwachsende vertra- 
gliche Anspriiche oder gar andere 
hiermit in Zusammenhang stehende, 
aber nicht auf dem Vertrage be- 
ruhende Anspriiche vor deutschen 
Gerichten sollte geltend machen 
diirfen, und dass es vor diesen Recht 
zu nehmen sich verpflichte. Eine 
freiwillige Unterwerfung des Pol- 
nischen Staats unter die deutsche 
Gerichtsbarkeit wiirde in dem Ab- 
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schlusse des Mietvertrags nicht zu 
erblicken sein. Weitere Tatsachen, 
aus denen eine solche Unterwerfung 
entnommen werden kénnte, hat 
die Klagerin aber nicht vorge- 
bracht. *** ” 

(Halig g. den Polnischen Staat, (Preussische Gerichtshof fiir Kompentenzkon- 

flikte, 1928), 15 Zeitschrift fiir Volkerrecht (1929) 271, 275-76.) 


The following excerpts are illustrative of the views which have been 
expressed relative to the general principles laid down in this article. 


Treaties and Conventions 
Article 333 


“The judges and courts of each contracting State shall be incompetent 
to take cognizance of civil or commercial cases to which the other contract- 
ing States or their heads are defendant parties, if the action is a personal 
one, except in case of express submission or of counterclaims.” 


Article 334 


“‘In the same case and with the same exception, they shall be incompe- 
tent when real actions are exercised, if the contracting State or its head has 
acted on the case as such and in its public character, when the provisions 
of the last paragraph of Article 318 [‘The submission in real or mixed 
actions involving real property shall not be possible if the law where the 
property situated forbids it.’] shall be applied.” 


Article 335 


“Tf the foreign contracting State or its head has acted as an individual or 
private person, the judges or courts shall be competent to take cognizance 
of the cases where real or mixed actions are brought, if such competence 
belongs to them in respect to foreign individuals in conformity with this 
Code.”’ (Code of Private International Law, Sixth International Confer- 
ence of American States, Habana, 1928, Arts. 333, 334 and 335, Final 
Act of the Conference, pp. 65-66.) 


Opinions and Decisions 


United States: 

[The State of Georgia in 1837 constructed a railroad from Atlanta, 
Georgia, to Chattanooga, Tennessee.. The legislature of Tennessee 
granted to Georgia the right to acquire the necessary right of way and 
also land for terminal facilities. Georgia acquired in 1852 about eleven 
acres of land for its railroad yard. Subsequently, the city of Chattanooga, 
in order to extend one of the principal streets of the city, sought to ap- 
propriate some of this land under condemnation proceedings directed 
against the State of Georgia and the corporation then operating the rail- 
road as lessee. The State of Georgia asserted that it had never consented 
to be sued in the courts of Tennessee and prayed for an injunction against 
interference with its property by the city. Bill for injunction dismissed. ] 

“The power of Tennessee, or of Chattanooga as its grantee, to take land 
for a street, is not impaired by the fact that a sister state owns the land for 
railroad purposes. Having acquired land in another state for the purpose 
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of using it in a private capacity, Georgia can claim no sovereign immunity 
or privilege in respect of its expropriation. The terms on which Tennes- 
see gave Georgia permission to acquire and use the land, and Georgia’s 
acceptance, amount to consent that Georgia may be made a party to 
condemnation proceedings. * * * 

‘“‘Land acquired by one state in another state is held subject to the laws 
of the latter, and to all the incidents of private ownership. The proprie- 
tary right of the owning state does not restrict or modify the power of 
eminent domain of the state wherein the land is situated. See Burbank v. 
Fay, 65 N. Y. 57, 62; United States v. Railroad Bridge Co. 6 McLean, 517, 
533, Fed. Cas. No. 16, 114; United States v. Chicago, 7 How. 185, 194, 
12 L.ed. 660. Tennessee, by giving Georgia permission to construct a 
line of railroad from the state boundary to Chattanooga, did not surrender 
any of its territory, or give up any of its governmental power over the right 
of way and other lands to be acquired by Georgia for railroad purposes. 
The sovereignty of Georgia was not extended into Tennessee. Its enter- 
prise in Tennessee is a private undertaking. It occupies the same posi- 


tion there as does a private corporation authorized to own and operate a 
railroad; and, as to that property it cannot claim sovereign privilege or 
immunity. Bank of United States v. Planters’ Bank, 9 Wheat. 904, 907. 
(Georgia v. Chattanooga (Supreme Court, 1923), 264 U. S. 472, 


* * 


479-480.) 


Austria: 
[TRANSLATION] 


‘« * * * To be sure, exception to 
this rule [of State immunity] must be 
admitted. Such an exception is 
recognized to exist—apart from vol- 
untary submission—insofar as rights 
relating to immovable property sit- 
uated within the country are in- 


“« * * * Allerdings sind auch Aus- 
nahmen von dieser Regel zuzugeben. 
Eine solche tritt-abgesehen von frei- 
williger Unterwerfung—anerkannter- 
massen ein, sofern es sich um Rechte 
an hierlindischen unbeweglichen 
Sachen handelt. * * * ” 


(Oesterreichisch-ungarische Bank g. Ungarische Regierung (Oberste Gerichtshof, 
1919, No. GZ. R. II, 152/19), 28 Niemeyer’s Zeitschrift fiir internationales 


Recht (1920) 506.) 
Chile: 


[The government of Bolivia purchased a piece of property in Arica from 


Don Luis Rahausen and his wife, and the Registrar of Real Estate refused 
to register the transfer of title. The Judge Advocate ordered it registered 
but the Attorney General opposed this. The case having been appealed 
to the Court of Appeals of Santiago, the Minister of Foreign Affairs 
intervened, and sent to the Supreme Court a note from the Chargé 
d’ Affaires of Bolivia, which claimed that a foreign state had the same 
right to acquire real estate as an individual. The Supreme Court ordered 
the case referred to one of its Ministers and having heard again the opinion 
of the Attorney General, gave judgment for Bolivia.] 
[TRANSLATION] 
“Considering: 
“1. That, according to the rules of 
International Law, States in their 


“‘Considerando: 
“1°. Que, conforme a las reglas del 
Derecho Internacional, los Estados 


ol 
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mutual relations have a juridical 
personality enabling them to acquire 
rights and contract obligations; 


“2. That the property situated in 
a country is ruled by its laws, that 
natural as well as juristic per- 
sons may acquire it, subject to 
the legal regulations that control the 
rights and obligations relative to 
such goods. 


“3. That these principles do not 
suffer any modification in the case of 
property that may be acquired by a 
foreign government, because accord- 
ing to International Law property 
can be acquired by a State in the 
territory of another State, without 
exercising upon it more than the 
ordinary power allowed to an indi- 
vidual, and not the power that al- 
ways pertains to the sovereign of the 
territory. * * * ” 


en sus relaciones reciprocas tienen 
una personalidad juridica capaz de 
adquirir derechos i contrarer obli- 
gaciones; 

‘“*2°. Que los bienes situados en 
un pais estén rejidos por sus leyes; 
itanto las personas naturales como 
las juridicas pueden addquirirlos, 
quedando de hecho sujetos a las 
disposiciones legales que reglan los 
derechos i obligaciones relativos a 
esos bienes; 

**3°. Que estos principios no sufren 
modificacion aun en el caso de que 
los bienes sean adquiridos por un 
pais estranjero; porque, segun el 
Derecho Internacional, pueden ad- 
quirirse propiedades por un Estado 
en el territorio de una potencia es- 
tranjera, sin ejercer sobre ellos mas 
que el dominio ordinario semejante 
al de los particulares, perno no el 
eminente que siempre pertenece al 
soberano del territorio; * * * ” 


(Inscription de bienes raices del Gobierno de Bolivia (Supreme Court, 1912, 
No. 1170), 1912 Gaceta de los Tribunales de Chile 813.) 


Czechoslovakia: 


[Suit against the Hungarian Government seeking to attach its immov- 
able property situated in Czechoslovakia for the enforcement of an 
arbitral award rendered in favor of complainant. The order of attach- 
ment was granted, the Court not being aware of the fact that the building 
against which the attachment was sought, was used for the purposes of the 


Hungarian Legation.] 
[TRANSLATION] 

“ * * * In view of this circum- 
stance, it would appear that an at- 
tachment could not issue against the 
property of a foreign State against 
which a judgment has been rendered. 
Nevertheless, such a measure is 
possible. It all depends on the kind 
of objects sought to be attached. In 
the decision of the Supreme Court 
No. 69776 of April 8, 1927, R I 
120/27, the principle of international 
law, according to which ‘immobilia 

nozia sunt territoris’ has been 
ully applied. According to this 
Principle, no distinction is made 

tween immovable property owned 
by a national of the State of the 


‘« * * * Podle toho by se zdalo, 
Ze nelze povoliti exekuci na od- 
souzeny cizi stéit. Nieméné 
Zalezi na tom, na jak¥ predmét se 
exekuce vede. V rozhodnuti tis. 6976 
sb. n. s. ze dne 8 dubna 1927, R I 
120/27 provedena podrobné zdsada 
mezinérodniho préva immobilia ob- 
noxia sunt territoris, a jeji dosah, Ze, 
pokud ide o ni, netéini se rozdiflu, 
ndleZili nemovitost domdcimu 
cizinci, a tu zase zda cizimu souk- 
romniku, cizimu kniZeti nebo cizimu 
stditu, a Ze zdsada ta pisobi nutné 
na prdvo formd4lni jak co se t¥ée 
piislusnosti soudu, tak nutné pak 
ico se tyée fizeni, (tuzemSti soudové 
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forum and between immovable prop- 
erty owned by a foreigner; and as to 
foreigners, no distinction is made 
between a foreign private person, a 
foreign Prince or a foreign State. It 
is further implied that this principle 
necessarily has an effect on the pro- 
visions of law both regarding the 
competence of the court and regard- 
ing judicial proceedings (for local 
courts can conduct proceedings only 
within the limits of the Statute 
concerning the Exercise of Jurisdic- 
tion, §39'), so that as far as immov- 
ables are concerned, it is irrelevant 
whether such are owned by a 
national of the home State, or by a 
foreigner, or whether it is a foreign 
person enjoying  exterritoriality, 
which includes of course also every 
foreign State; and, therefore, Article 
IX of the Statute concerning the 
Exercise of Jurisdiction provides 
that local jurisdiction extends over 
the immovables [of such per- 
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mohou vidy jednati jen v mezich 
domaciho soudniho §39 j.n.),! 
takze ohledné nemovitosti jest to 
lhostejno, je-li vlastnikem osoba 
domdci ¢i cizi a tu zase cizi osoba 
exterritoriality pozZivajici, jakouzZ ov- 
Sem je i ka%dy¥ cizi stat, a proto él. 
IX j. n. rikd, Ze se tuzemsk4 pravo- 
moc soudni i na jejich nemovitosti 
vztahuje. * * * ” 


(Decision No. R. I. 305/28, (Nejvys% Soud [Supreme Court], 1928), 10 
Rozhodnutt nejvysstho soudu éeskoslovenské republiky ve vécech obéanskych, No. 
8000, [Decisions of the Supreme Court of the Czechoslovak Republic in Civil 


Cases] 632, 637-38.) 
Egypt: 


[The Greek State was made a respondent in a proceeding, instituted in 
the Mixed Court of Appeal in Egypt, for the purpose of annulling a will. 
The estate was composed largely of immovable property and mortgages 


on immovable property situated in Egypt. 


to its jurisdiction.] 


The Court overruled a plea 


“‘Attendu que l’application de cette régle du droit des gens saurait 


ments.—Reporters. 


moins encore étre étendu aux litiges ayant pour objet des biens im- 
meubles situés dans le pays méme ou des successions ouvertes sur son 
territoire, car chaque nation posséde et exerce seule exclusivement la 
souveraineté dans toute l’étendue de son territoire et lui enlever le droit 
de juridiction au sujet de litiges de cette nature interéssant des Gouverne- 
ments Etrangers, sous prétexte de respecter la souveraineté de ceux-ci, 
serait porter atteinte 4 la sienne propre; aussi, si la distinction ci-dessus 
établie, admise par nombre d’auteurs et par divers arréts notamment un 
arrét de la Cour de Cassation de Belgique du 11 juin 1903, n’a pas été 
généralement acceptée par la doctrine et a été fréquemment méconnue 
par la jurisprudence, on peut dire qu’il y a dans tous les pays unanimité 


1 For the Statute here referred to see supra, p. 575 under Laws and Statutes; §39 deals 
with the conditions under which local courts may assist in the enforcement of foreign judg- 
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sur la compétence absolue des Tribunaux pour les litiges, concernant des 
immeubles ou des successions dépendant du territoire.” (De Marigo 
Kildani Vve. Haggar c. Fisc Hellénique (Mixed Court of Appeal, 1912), 2 
Gazette des Tribunaux miztes d’ Egypte (1911-12), 161.) 


France: 


“‘Attendu que selon les principes du droit des gens, les tribunaux 
francais n’ont pas juridiction sur les gouvernements étrangers, 4 moins 
qu’il ne s’agisse d’une action 4 l’occasion d’un immeuble possédé par eux 
en France comme particulier, ce qui emporte attribution territoriale et 


exécution;” (Solon c. Gouvernement 


1849 Dalloz, Pér. I. 7, Note.) 


Germany: 
[TRANSLATION] 


“As it has already been pointed 
out in 62 RGZ 167', proceedings 
concerning immovable property situ- 
ated within the country, can be 
instituted in the local courts also 
against a foreign State. * * * The 
land and the soil as well as things 
firmly established thereon, constitute 
an indissoluble part of the State- 
territory in which they are situated: 
they can be subject only to the 
dominion of that State which alone 
is in the position to carry out a judg- 
ment against such an immovable. 


“Accordingly, in German law also, 
in claims concerning the ownership, 
a servitude or freedom from a servi- 
tude, the boundary, partition or the 
possession of immovable property, 
the court within the district of which 
such property is situated has exclu- 
sive jurisdiction. (§24 ZPO [Code 
of Civil Procedure]) and this com- 
petency is not affected by the provi- 
sions of §§18, 19 GVG [Statute 
concerning Judicial Organization ?| 
in accordance with §20 of the same. 
This factual and legal situation the 
foreign State must reckon with prior 
to acquiring land and soil in another 
State. ** *” 


Egyptien (Trib. civ., Seine, 1847), 


“Wie schon in RGZ. Bd. 62 
167 hervorgehoben ist kénnen ding- 
liche Klagen, die sich auf unbeweg- 
liche, im Inlande belegene Sachen 
beziehen, auch gegen einen fremden 
Staat vor inlindischen Gerichten 
erhoben werder. * * * Der Grund 
und Boden und die mit ihm festver- 
bundenen Sachen bilden einen un- 
trennbaren Teil des Staatsgebiets, 
in welchem sie gelegen sind, sie 
kénnen nur der Herrschaft dieses 
Staates unterstehen und nur er ist in 
der Lage, ein Urteil in ein solches 
Immobile zu vollstrecken. 

“‘Demgemiss ist auch im deut- 
schen Recht fiir Klagen, durch 
welche das Eigentum, eine dingliche 
Belastung oder die Freiheit von 
einer solchen geltend gemacht wird, 
fiir Grenzscheidungs-, Teilungs-und 
Besitzklagen, sofern es sich um 
unbewegliche Sachen handelt, das 
Gericht der belegenen Sache aus- 
schliesslich zustindig (§24 ZPO 
[Zivilprocessordnung] und wird diese 
Zustaindigkeit durch die die Exter- 
ritorialitét betreffenden Vorschriften 
der §§18, 19 GVG [Gerichtsverfas- 
sungsgesetz]? laut §20 ebenda nicht 
beriihrt. Mit dieser Sach- und 
Rechtslage muss der auslindische 
Staat, wenn er inlandischen Grund 
und Boden erwirbt, von vornherein 
rechnen, * * * ” 


‘ The reference is to the case Bardorf g. Belgische Staats-und Eisenbahnfiskus. 
* For the text of these articles, see supra, page 575.—Reporters. 
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(Gustav Selling g. United States Shipping Board (The Ice King) (Reichsgericht, 


I. Ziv. Sen., I 177/21 1921), 103 Entscheidungen des Reichsgerichts in 


Zivilsachen, 274, 276-277.) 


[TRANSLATION] 

“ * * * To be sure, this maxim 
of law [that a foreign State cannot be 
proceeded against in the local courts 
ever in respect of claims arising out 
of private law relationships] is sub- 
ject to certain limitations. Its ap- 
plication will, for instance, be more 
or less generally denied, when the 
issue relates to a real action involv- 
ing immovable property situated 
within the country; for the land and 
soil, as an indissoluble part of the 
State’s territory can be subject only 
to the sovereignty of the State to 
which it belongs. * * * ” 


“ * * * Dieser Rechtsatz [dass 
ein auslindischer Staat auch aus 
rein privatrechtlichen Anspriichen 
vor den inlandischen Gerichten nicht 
belangt werden kann] ist allerdings 
gewissen Einschrankungen zu unter- 
werfen. So wird ihm z. B. ziemlich 
allgemein die Anerkennung versagt, 
wenn es sich um eine dingliche Klage 
handelt, die sich auf ein im Inlande 
gelegenes Immobile bezieht; denn 
der Grund und Boden, als un- 
trennbarer Teil des Staatsgebietes 
kann nur der Herrschaft desjenigen 
Staates, zu dem gehort, unter- 
stehen. * * * ” 


(Bardorf g. Belgische Staats-und Eisenbahnfiskus, (Reichsgericht, 1905), 62 
Entscheidungen des Reichsgerichts in Zivilsachen 165, 167. 


[Suit by a bondholder against the Rumanian government for the 


payment of matured interest on bonds of that State. 
to attach moneys of respondent deposited in a bank at Berlin. 


Complainant sought 
On the 


question of competence-conflict, raised by the Prussian Minister of For- 
eign Affairs, the court held the proceedings inadmissible and said inter 


alia:] 

[TRANSLATION] 

“ According to a firmly established 
principle of international law no 
State exercises jurisdiction over an- 
other State. This rule which is 
derived from the principle of mutual 
independence of States and is dic- 
tated by considerations of interna- 
tional relations, has become quite 
generally recognized by the modern 
juristic practice of the greater civi- 
lized States. It is true that limita- 
tions on this rule exist in cases of 
voluntary submission by the foreign 
State to local jurisdiction, namely 
with respect of ownership of tmmov- 
able property,' as well as in case of 
instituting a proceeding by the 
foreign government in a local court. 
But apart from these limitations, 
judicial execution against the prop- 
erty of a foreign State, and especially 


1 Italics inserted. 


«« * * * Nach einen feststehenden 
volkerrechtlichen Grundsatze wird 
Gerichtsbarkeit von einen Staate 
iiber einen anderen Staat nicht 
ausgeiibt. Dieser aus dem Prinzip 
der gegenseitigen Unabhiangigkeit 
der Staaten abgeleitete und durch 
Riicksichten des _ internationalen 
Verkehrs gebotene Grundsatz ist im 
Rechtsleben der grésseren Kul- 
turstaaten im Laufe der neueren 
Zeit zur allgemeinen Anerkennung 
gelangt. Beschrinkungen dieses 
Grundsatzes treten zwar ein fiir Fille 
der freiwilligen Unterwerfung des 
fremden Staates unter die inlind- 
ische Gerichtsbarkeit, namentlich be- 
ztiglich des Immobiliar-Eigenthums,' 
sowie fiir den Fall der Anstellung 
einer Klage seitens der fremden 
Regierung bei einem inlandischen 
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arrest and attachment [of such prop- 
erty] are absolutely inadmissible 
because any attempt to exercise such 
constraint would be a violation of the 
sovereignty and independence of the 
foreign State, contrary to interna- 
tionallaw. * * * ” 


Gerichte. Abgesehen von diesen 
Beschrinkungen, ist aber eine ge- 
richtliche Zwangsvollstreckung im 
Inlande gegen das Vermégen eines 
fremden Staats, insbesondere Arrest 
und Pfandung, iiberhaupt unzulassig, 
weil der Versuch, einen solchen 
Zwang auszuiiben, eine vélkerrechts- 
widrige Verletzung der Souveranetat 
und Unabhiangigkeit des fremden 
Staats enthalten wiirde. * * * ” 


(Ziemer g. die Rumédnische Regierung (Gerichtshof zur Entscheidung der 
Kompetenzkonflikte, 1882), 26 Gruchot’s Beitrage zur Erlduterung des Deutschen 


Rechts, 1882) 294, 300-301.) 
Italy: 


[The French Government had operated a landing field on Italian 
territory during the War. A litigation arose out of a contract between 
the French Government and Storelli Brothers with respect to supplies and 
buildings on the field. The French Government pleaded that it should 
be immune from suit, since its possession of the field was an act of defense, 
and therefore was a sovereign act over which a foreign court could not 


take jurisdiction. ] 
[TRANSLATION] 


“From this point of view the 
exercise of jurisdiction with regard to 
immovable property owned by a 
foreign State within the national 
territory would seem to have more 
justification than ever before. The 
very fact of acquiring and owning, 
on the part of one State, part of the 
territory of another State, with which 
it maintains diplomatic relations, 
implies a consent by the former to 
the exercise of jurisdiction by the 
latter with respect to such immov- 
ables, as against the alternative, 
which would otherwise be the case, 
of the former pretending to disregard 
the sovereignty of the latter and sub- 
stitute its own [sovereignty] therefor, 
which is inconceivable. * * * ” 


“Sotto questo punto di vista 
sembra che abbia migliore gius- 
tificazione il riconoscimento che si 
é quasi sempre avuto, della esplica- 
zione della funzione giurisdizionale 
rispetto ad immobili posseduti dallo 
Stato estero nel territorio nazionale. 
Il fatto stesso da parte di uno Stato 
di acquistare e possedere parte del 
territorio d’ altro Stato, con cui é 
in relazione diplomatica, implica il 
consenso del primo alla esplicazione 
della giurisdizione del secondo in 
ordine agli immobili medesimi, sotto 
pena, in difetto, che l’uno pretenda 
disconoscere la sovranita dell’ altro 
per sostituirvi la propria il che non 
é lecito supporre. * * * ” 


(Storelli c. Governo della Repubblica francese (Trib. civ., Rome, 1924), 17 
ey di diritto internazionale (1925), 236, 240; 1924 Giurisprudenza italiana 


Roumania: 


Banque roumaine de commerce c. Etat polonaise (Trib. de comm., Ilfov, 
1920), 1921/22 Pandectele roméne II. 243, infra, p. 631. 


Doctrine 


But in this case, are we, or are we not, to consider as cases of tacit 


waiver the following kinds of action: 
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“1, Actions in rem, including actions for possession, concerning im- 
movable or movable property held by the foreign State which is the 
defendant;’’ (Conclusions of M. Matsuda, op. cit.) 

‘“‘Les seules actions recevables contre un Etat étranger sont: 

‘“‘1. Les actions réeles, y compris les actions possessoires, se rapportant 
a une chose, immeuble ou meuble, qui se trouve sur le territoire;’’ * * * 
(Resolutions of the Institut, op. cit., Article 4.) 

“La sola excepcién en este particular [immunity of foreign state from 
the local jurisdiction] se refiere exclusivamente a los inmuebles, los cuales 
se rigen por la ley local, cualquiera que sea su poscedor; porque los 
inmuebles y sus propietarios, en esta condicién, no podrian estar sometidos 
ni a una jurisdiccién ni a una legislacién extranjera. De esta suerte, los 
impuestos sobre sucesiones, ventas, transferencias, etc., deben ser pagados 
por los Jefes de Estado, por los bienes que posean en los paises extran- 
ae (Planas Suarez, Tratado de derecho internacional publico, (1916), 
p. 361. 

“On ne conteste pas non plus que les Etats qui possédent des immeubles 
en pays étrangers soient pour les actions qui y sont relatives, justiciables 
des tribunaux de leur situation. Ne pas les soumettre, quant a ces 
actions, 4 la juridiction des tribunaux étrangers, ce serait soustraire les 
immeubles qu’ils possédent en pays étrangers 4 la souveraineté de ce pays; 
ce serait mettre, pour ces immeubles, une souveraineté étrangére au dessus 
de la souveraineté nationale. Or, toute nation est seule souveraine de 
tout son territoire. C’est en vertu de ce principe que l’art. 3 du Code 
civil dispose que ‘les immeubles, mémes ceux possédés par des étrangers 
sont régis par la loi frangaise’.””’ (Paepe, P. de, De la compétence civile a 
Végard des Etats étrangers et de leurs agents politiques, diplomatiques ou 
consulaires, 22 Journal du droit international (1895) 31, 36. 


It will be apparent from the above quotations that special considerations 
are generally deemed applicable to immovable property, which do not extend 
to movable property. To extend the application of this article to movable 
property would be without precedent and would largely nullify the prohibi- 
tion contained in Article 7. Attention should, however, be called to Articles 
10, 11 and 12, under which certain other considerations coupled with the 
ownership of or an interest in movable property may operate to make 
permissible the institution of a proceeding against a State. 


ARTICLE 10 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to its acquisition by succession or gift 
of property subject to the jurisdiction of such other State. 


COMMENT 


The purpose of this article is to remove the bar of State immunity when 4 
State is interested as a successor to property. If the property consists of 
immovables, Article 9 would suffice; if the property consists of movables, 
this article would be applicable. 

By “succession” is meant the transmission of rights or obligations of 4 


| 


ARTICLE 10 591 


decedent, whether by operation of law as to heirs, or by will or testament. 
It includes the acquisition of property by a State by escheat. (For an ex- 
ample of a State’s acquisition by escheat of property located in another 
State, see Santovincenzo, Consul of Italy at New York, v. Egan, Public Ad- 
ministrator, et al. (United States Supreme Court, 1931), 52 Sup. Ct. Re- 
porter, 81.) 

In Article 9, the text refers to property within the territory of the State. 
In succession cases, however, personal property is frequently considered 
within the jurisdiction of the court when it is not physically within the ter- 
ritory of the State. This is particularly true of intangibles, such as debts, 
stocks, bonds, etc. See, Dicey, Conflict of Laws (8rd ed., 1922), pp. 339 
ff. Article 10, therefore, speaks of property ‘‘subject to the jurisdiction”’ 
of a State. 

It is common knowledge that the determination of the proper recipient 
as heir, legatee or donee of property is frequently difficult and requires 
resort to the courts. (Cf. Besant v. The German Reich (In re Robinson) 
(Court of Chancery, 1931), [1931] 2 Ch. 122). In such situations, when a 
State asserts one of these rights, it should be on an equal footing with other 
claimants, else justice could scarcely be done. Assume, for example, that A 
in State X presents or bequeaths a marble statue to State Y, and delivery is 
made in State X, to an agent of State Y. If B claims that A had transferred 
the statue to him also, B should be entitled to have the courts of State X pass 
upon his claim as against State Y. State Y’s right to the statue would be 
derived entirely from A, and if the law of State X is that A had lost his 
power of disposition, State Y should not, merely because it is a State, be 
permitted to hold against B. Similarly, if State Y claims property under 
the will of decedent A and B, A’s son, contests the will, the local courts 
should not be precluded from determining the rights of the parties. This 
article is designed particularly to cover cases of conflicts between two or more 
heirs, legatees or donees. If the case is one in which the private claimant’s 
claim is fundamentally against the former owner, he may usually find suffi- 
cient protection in a proceeding against him or his estate. (Cf. Comment 
under Article 12 infra, page 642.) 

There is a small body of doctrine and precedent to the above effect in so 
far as a State claims as heir or legatee. There seems to be no reason for a 
different rule when the State claims as donee. If the State claims as vendee, 
the similar legal aspects suggest a like rule, but the possible situations aris- 
ing out of such transactions as the purchase of warships, indicate the desira- 
bility of confining such cases to those which fall under Articles 9, 11 and 12. 


Treaties and Conventions 


“In case of intestate estates, in which the law designates the State as 
heir in the absence of others, the personal law of the person from which the 
right is derived shall be applied; but if it is designated as occupant of res 
nullius the local law shall be applied.” (Code of Private International 
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Law, Sixth International Conference of American States, Habana, 1928, 
Art. 157, Final Act of the Conference, p. 41.) 

“The rule of the preceding article [335,—see under 10 (f)] shall be 
applicable to universal causes[juicios universales, e.g., distribution of a bank- 
rupt’s or decedent’s effects], whatever the character in which the contract- 
ing foreign State or its head intervenes in them.”’ (Idem, Art. 336, op. cit., 


p. 66.) 


Diplomatic Statements 

[V. Zappa died in 1865, leaving a will which gave the usufruct of real 
property to C. Zappa, with remainder to the Greek State. The will was 
administered under a Greek consular tribunal at Bucharest and Rumania 
recognized C. Zappa as executor. The will set out a plan for Greek 
Olympics, with expositions every four years and the Greek Government 
had acted in reliance on the devise and started to put the plan into opera- 
tion. Greece claimed that the estate vested under the will of 1865 prior to 
the enactment of the Rumanian law regulating the inheritance of real 
property which was in effect at the time of the controversy. C. Zappa 
died in 1892, and the Rumanian Government refused to allow Greek 
consular officers to administer the estate, taking the attitude that Ru- 
manian law should govern, and hence Greece, as a foreign sovereignty, 
was barred from inheriting the real property. During the dispute with 
the Greek Government the Rumanian Government circularised the vari- 
ous European foreign offices and jurists with a questionnaire asking their 
opinions on the questions of law involved in the matter, and specifically 
putting the following questions: 

“‘a) Un Etat étranger peut-il posséder en * * * [name of country 
addressed] des propriétés immobiliéres urbaines ou méme rurales? Ce 
droit ne lui est-il reconnu que lorsqu’il s’agit de l’hétel de l’Ambassade ou 
Légation, ou de |’Eglise ou Chapelle qui sont considéres comme une dé- 
pendance de cet Etat? 

“‘b) Quelles sont les lois qui régissent le cas ot un particulier laisserait 4 
un Etat étranger sa fortune immobiliére située en * * * ? Quelle est 
l’autorité compétente 4 se prononcer sur les contestations qui pourraient 
s’éléver de la part des héritiers naturels du de cujus contre la mise en 
possession de cet Etat étranger? 

“‘e) Si Etat * * * sur le territoire duquel se trouve l’immeuble se 
présente seul, 4 défaut d’héritiers naturels, comme ayant droit a une 
succession immobiliére vacante, ouverte sur son territoire, quelle serait 
l’autorité appelé a se prononcer sur cette revendication de l’Etat * * * et 
: repousser la prétention de |’Etat étranger basée sur le testament du 

éfunt? 

‘“‘d) Une personne morale étrangére méme reconnue peut-elle acquérir 
un immeuble situéen * * * ? Si elle le peut, lui faut-il, pour en pouvoir 
jouir, une autorisation du Gouvernement * * * et, si cette autorisation 
est nécessaire, dans quelle condition est-elle obtenue?”’ 

The questionnaire appears in De Martens, 18 (2° sér) Nouveau Recueil 
général des traités, pp. 519-521; for other diplomatic correspondence and 
opinions of jurists, see: Documenti diplomatice, afacerea surcesinnet Zappa. 
Bucharest, 1892; De Martens, loc. cit., pp. 465-539; 107 Archives diplo- 
matiques (1893), pp. 307-322; 108 ibid., (1893), pp. 117-141; 109 «bid, 
(1893), pp. 181-214; 110 bid., (1893), pp. 127-161; see also, in general, G. 
Streit, L’ Affaire Zappa, conflit gréco-roumain. Paris, 1894.] 


| 
| 
| 
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Belgium: 

“TI. L’Etat étranger auquel un particulier laisse son avoir immobilier 
situé en Belgique y est soumis 4 toutes les lois qui réglent la matiére des 
successions, comme toute personne étrangére appelée A succéder en Belgique. 
Il appartient aux tribunaux belges de statuer sur les difficultés que pour- 
raient soulever les héritiers naturels du défunt contre la mise en possession 
de l’ Etat étranger. 

“Ces solutions découlent de deux régles qui trouvent elles-mémes leur 
base dans le principe de la souveraineté et de l’indépendance réciproque des 
nations, & savoir: 

“Jo Qu’a part les hétels des légations étrangéres et leurs dépendances, 
limmeuble qu’un Etat étranger posséde en Pays étranger ne cesse pas de 
faire partie du territoire de ce Pays; 

“2° Qu’un Etat étranger ne peut posséder 4 l’étranger qu’d titre de per- 
sonne civile; qu’en faisant acte d’héritier en pays étranger, il pose un acte 
purement civil et non un acte gouvernemental dans l’exercice de son 
imperium (arrét de la Cour de Bruxelles du 1* juillet 1891. Deboek ec. 
Etat de Congo, arrét de la Cour de Gand du 14 mars 1879. Vanden 
Abeele. c. l’Etat Péruvien, Pasic. 1879, p. 17 et s.).””. (Communication 
from Belgian Minister of Justice to Belgian Minister of Foreign Affairs, 
transmitted by the latter to the Roumanian Minister in Brussels in re- 
sponse to inquiries made in connection with the Zappa case, 108 Archives 
diplomatiques (1893), 118.) 


Italy: 

“Aucune différence n’est établie par nos lois entre les ressortissants 
italiens et les étrangers, méme s’il s’agit d’un Etat ou d’une personne mo- 
rale, pour ce qui a trait au droit de posséder ou d’acquérir par succession des 
biens fonciers sur le territoire du Royaume. II faut remarquer seulement 
que l’acquisition d’un immeuble, de la part d’un Etat étranger ou de toute 
autre personne morale, est soumise, d’aprés la loi du 5 juin 1850 (n° 1057),! 
4 l’autorisation préalable du Gouvernement Royal, autorisation qui est 
donnée par décret royal, sur l’avis favorable du Conseil d’Etat.”” (Com- 
munication from the Italian Minister of Foreign Affairs to the Roumanian 
Chargé d’Affaires at Rome, in response to inquiries made in connection 
with the Zappa case, 108 Archives diplomatiques (1893), 120.) 


Rumania: 


“En effet, la capacité des personnes morales étrangéres et leur aptitude 
a succéder, alors surtout qu’il s’agit d’immeubles, sont régies par les prin- 
cipes généraux du droit public et du droit civil du pays ot la succession 
s’est ouverte et ov les immeubles se trouvent situés. 

“Ces principes trouvent également leur application alors qu’un Gou- 
vernement étranger lui-méme réclame cette succession. 

“Je ne veux pas examiner si les principes généraux du droit public in- 
ternational, en dehors de certains cas généralement admis—immeubles 
régis par le principe d’exterritorialit¢é—permettent A un Etat étranger de 
devenir propriétaire d’une parcelle quelconque du territoire d’un autre 
Etat. Sans vouloir rien affirmer sur un point aussi délicat, je crois que la 
question méritait au moins d’étre posée, et vous voudrez bien accorder, 


_ ‘The number of the statute is misprinted in the Archives diplomatiques; the correct number 
1s 1037. For the text see supra, Comment under Article 9, page 577.—Reporters. 
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Monsieur ]’Envoyé, que la solution proposée par Votre Gouvernement ne 
tient aucun compte de ces difficultés. 

‘Dans ces conditions, et étant donné l’intervention de tiers qui se pré- 
tendent héritiers naturels de feu Vanghély Zappa et qui, de leur cété, ré- 
clament sa succession, le Gouvernement Roumain ne peut que maintenir 
le litige sur le terrain ov il se trouve déja placé. C’est aux Tribunaux du 
Royaume, dument saisis, qu’il appartient de donner une solution 4 une 
affaire ot, en dehors des prétentions contraires de nos deux Gouverne- 
ments, on se trouve encore en présence d’autres prétentions élevées par des 
particuliers et dont il ne saurait étre fait abstraction.” (L’Affaire Zappa, 
Rumanian Minister of Foreign Affairs to the Minister of Greece, Septem- 
ber 22—October 4, 1892; 108 Archives Diplomatiques (1893), p. 121-122.) 


Opinions and Decisions 


Egypt: 

[The Greek State was made a respondent in a proceeding, instituted in 
the Mixed Court of Appeal in Egypt, for the purpose of annulling a will. 
The estate was composed largely of immovable property and mortgages on 
immovable property situated in Egypt. The Court overruled a plea to its 
jurisdiction. | 

“‘Attendu que le seul motif sur lequel on puisse baser et sur lequel on 
base en effet le principe si discuté et si diversement interprété de l’incompé- 
tence des Tribunaux 4 l’égard des Gouvernements Etrangers assignés 
comme défendeurs, est tiré de cette régle traditionnelle du droit des gens 
qui déduit de l’indépendance et de la souveraineté nécessaires des Etats 
limpossibilité de soumettre leurs actes 4 la juridiction d’un autre Etat. 

“Mais attendu que cette régle qui n’est inscrite dans aucune loi et qui 
enléve a la juridiction ordinaire des litiges, qui, par leur nature, devraient 
lui étre soumis, a un caractére exceptionnel et a ce titre ne doit pas étre 
étendue au dela de ce qu’exigent les motifs mémes qui l’ont fait établir; 
qu’il n’existe en conséquence aucune raison de l’appliquer, alors que la 
souveraineté de |’Etat étranger n’est pas en jeu; que celui-ci n’a agi que 
comme un simple particulier ou plutét comme personne civile et non 
comme pouvoir pub’ic; qu’il a contracté, acquis ou vendu des biens meubles 
ou immeubles, mais non point pris un engagement qui intéresse sa vie 
politique ou administrative; qu’en vain l’on critique cette distinction en 
soutenant qu’un Etat ne peut étre considéré comme un simple particulier, 
son essence consistant dans ses attributions de droit publique; que cette 
distinction ressort de la nature méme des choses et qu’elle est faite d’ailleurs 
par les législations de tous les pays civilisés pour les actes de leur gouverne- 
ment méme, voir notamment les art. 10 et 11 R. O. G. Mixte qui dis- 
tinguent nettement entre les actes privés de l’Etat soumis aux Tribunaux 
et les actes de souveraineté ou les mesure prises en exécution et en con- 
formité des lois et réglements d’administration publique lesquels sont 
soustrait 4 leur juridiction. 

“‘ Attendu que l’application de cette régle du droit des gens saurait moins 
encore étre étendue aux litiges ayant pour objet des biens immeubles 
situés dans le pays méme ou des successions ouvertes sur son territoire, car 
chaque nation posséde et exerce seule exclusivement la souveraineté dans 
toute l’étendue de son territoire et lui enlever le droit de juridiction au 
sujet de litiges de cette nature interéssant des Gouvernements Etrangers, 
sous prétexte de respecter la souveraineté de ceux-ci, serait porter atteinte 


& 

the 
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4 la sienne propre; aussi, si la distinction ci-dessus établie, admise par 
nombre d’auteurs et par divers arréts notamment un arrét de la Cour de 
Cassation de Belgique du 11 juin 1903, n’a pas été généralement acceptée 
par la doctrine et a été fréquemment méconnue par la jurisprudence, on 
peut dire qu’il y a dans tous les pays unanimité sur la compétence absolue 
des Tribunaux pour les litiges, concernant des immeubles ou des succes- 
sions dépendant du territoire.”’ (De Marigo Kildani Vve. Haggar ec. Fisc 
Hellénique (Mixed Court of Appeal, 1912), 2 Gazette des Tribunaux miztes 
d’ Egypte (1911-12), 161.) 


France: 


[The Marquise de Plessis-Belliére left all her property, subject to certain 
specific bequests, to Pope Léon XIII. After her death, the Pope accepted 
the legacy, and complainants, claiming that the bequest being to the 
Church was void under French law, sue as heirs at law to get possession of 
the property. The court held that the Pope could inherit as a foreign 
sovereign. | 

“Attendu que la capacité de chaque Etat, intégrale dans son propre 
ressort, est limitée en ce qui concerne les acquisitions A faire dans le ressort 
d’autres Etats, par la souveraineté de ceux-ci, par leur législation et par 
les usages internationaux; 

“‘Attendu qu’en principe, suivant la loi du 14 juillet 1819, les personnes 
étrangéres, tant physiques que morales, jouissent en France des droits de 
succéder, de disposer et de recevoir; que les Etats étrangers reconnus et, 
dans l’espéce, le Saint-Siége, y ont donc la capacité juridique, 4 défaut de 
traités et de dispositions législatives sur ce point; 

“Attendu que les principes de la souveraineté exigent que les Etats 
étrangers ne puissent exercer cette capacité en France qu’avec |’autorisa- 
tion du gouvernement frangais; 

“Attendu qu’en fait les usages internationaux permettent aux Etats 
étrangers d’acquérir et posséder en France des hétels d’ambassade, des 
chapelles nationales, des biens meubles; 

“Attendu que ces acquisitions ont toujours été trés limitées, et que ces 
limites ne peuvent résulter que de leur subordination 4 |’autorisation du 
gouvernement francais; 

“Attendu qu’en droit international, cette autorisaiion ne peut étre 
astreinte 4 des formes rigoureuses, mais qu’elle doit étre certaine, et que 
les bénéficiaires en cas de contestation doivent en justifier; 

“‘Attendu que le Tribunal n’est pas compétent pour apprécier les actes 
diplomatiques et administratifs discutés au procés, et décider s’il en résulte 
au profit du Saint-Siége une autorisation implicite; qu’en ces circonstances 
il y a lieu de renvoyer le légataire devant Jes pouvoirs compétents, pour 
obtenir, soit par l’interprétation de ces actes, soit autrement, |’autorisation 
expresse d’accepter le legs dont s’agit, et ce, dans un délai de six mois A 
partir de la signification du présent jugement; * * * ” (Dame de Latude 
et autres c. S. S. Léon XIII, ete. (Tribunal civil, Montdidier, 1892), 1892, 
1. Gaz. Pal., 231, 232-33.) 


Italy: 


{Suit against the Danish Government which has been made, under the 
of complainant’s testator, legatee of both immovable and movable 
Property. In holding that a State as a foreign juristic person may succeed 
to real property in Italy, the Court noted that in respect of such succession 
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applicable.] 


[TRANSLATION] 


“Tt remains, however, to consider 
whether the Danish State as a for- 
eign State, may succeed to the 
property of an Italian citizen and 
receive his estate, located in Italy, 
under the terms of his will; this is a 
complex question which must be 
divided into two parts, first, whether 
juristic persons legally recognized as 
such abroad may enjoy civil rights in 
Italy in like manner as legally recog- 
nized Italian juristic persons, and 
second, whether foreign juristic per- 
sons should be understood to include 
the State. * * * 

“Ts art. 3 [of the Civil Code], in 
providing that ‘Foreigners are ad- 
mitted to the enjoyment of civil 
rights enjoyed by nationals,’ in- 
tended to limit such benefits to for- 
eign physical persons alone? 

“Such a restrictive interpretation 
would be irreconcilable with the 
spirit of the law, * * * 

“The State does not figure among 
the juristic persons mentioned in 
art. 2 of the Civil Code, but it cannot 
be denied to be the juristic person, 
par excellence, embracing al] others 
and enclosing them within its orbit. 
It is in no need of recognition by 
laws or decrees which could emanate 
from no higher authority: it exists 
by the nature of things both as a 
body politic to represent the nation 
as regards foreign powers, to defend 
it from enemies, and to promote its 
growth and welfare——and as a 
juristic person in the limited sense of 
private law because, it being in- 
cumbent upon it to provide for the 
administration of public affairs and 
the material interests of its individ- 
ual citizens, it must necessarily ac- 

quire and possess property, must be 
able to contract, to appear in court, 
in a word, it must exercise civil rights 
in like manner as any other juristic 
person or private individual. * * * 
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the Italian law dealing with succession of foreign private persons is 


“Resta perd a vedere se lo Stato 
Danese come Stato estero possa 
succedere ad un cittadino italiano e 
raccoglierne ]’eredité testamentaria 
apertasi in Italia: quistione com- 
plessa che si suddivide in altre due, 
se cioé gli enti morali legalmente 
riconosciuti all’estero siano ammessi 
a godere nello Stato dei diritti civili 
come gli enti morali nazionali legal- 
mente riconosciuti, e se tra gli enti 
morali esteri si debba comprendere 
anche lo Stato. * * * 


“L’art. 3° che dice: ‘Lo straniero 
é ammesso a godere dei diritti civili 
attribuiti ai cittadini,’ ha inteso di 
limitare questo beneficio al solo 
straniero persona fisica? 


“Un interpretazione cosi ristretta 
sarebbe inconciliabile collo spirito 
della legge, * * * 

“Lo Stato non figura tra i corpi 
morali menzionati nell’ art. 2° Co- 
dice civ., ma non si pud negare che 
non sia il corpo morale per eccellenza, 
che abbraccia tutti gli altri e li 
racchiude nella sua orbita. Esso 
non ha bisogno di essere ricono- 
sciuto con leggi o decreti, che da 
nessuna autorita superiore potreb- 
bero emanare: esiste per necessit’ 
di cose tanto come ente politico per 
rappresentare la nazione presso le 
potenze estere, difenderle dai nemici 
e€ promuoverne l’incremento ed il 
benessere, quanto come _ persona 
giuridica nel senso ristretto del 
diritto privato, perché dovendo pure 
provvedere all’amministrazione della 
cosa pubblica ed ai materiali interessl 
dei singoli cittadini gli é d’uopo 
d’acquistare e possedere beni, con- 
trattare, stare in giudizio ed in una 
parola esercitare i diritti civili al 
pari di un altro corpo morale 0 
privato individuo qualunque. * * * 


|| 


ARTICLE 11 


“Now if the Italian State is in- 
cluded among the national juristic 
persons designated in art. 2, then 
also a foreign State must be held to 
be comprised among foreign juristic 
persons who by virtue of the follow- 
ing art. 3 are admitted, under the 
generic term foreigners, to the enjoy- 
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“Ora se lo Stato d’Italia va 
compreso tra i corpi morali nazionali 
designati all’art. 2°, anche gli Stati 
esteri dovranno ritenersi compresi 
tra i corpi morali esteri ammessi dal 
susseguente art. 3° sotto la generica 
denominazione di stranieri a godere 
dei diritti civiliin Italia. * * * ” 


ment of civil rights in Italy. * * * ” 


(Morellet c. Governo Danese (Corte di Cassazione, Torino, 1882), 1883. Giuris- 
prudenza Italiana, Pt. I, Sez. I, 125, at 127-28, 130-31, affirming Corte 
dappello (Genova, 1881), 1882 Giurisprudenza Italiana Pt. II, 66.) 


Doctrine 
“But in this case, are we, or are we not, to consider as cases of tacit 
waiver the following kinds of action: * * * 
‘“‘4, Actions based on the foreign State’s capacity of heir to an inheritance 
or beneficiary of a legacy within the territory; * * * ” (Conclusions of M. 
Matsuda, op. cit.) 


“Article 4. Les seules actions recevables contre un Etat étranger 
* * * 

“2. Les actions fondées sur la qualité de l’Etat étranger comme héritier 
ou légataire d’un ressortissant du territoire ou comme ayant droit 4 une 
succession ouverte sur le territoire; * * * ” (Resolutions of the Institut, 
op. cit.) 


ARTICLE 11 


A State may be made a respondent in a proceeding in a court of another 
State when, in the territory of such other State, it engages in an industrial, 
commercial, financial or other business enterprise in which private persons 
may there engage, or does an act there in connection with such an enter- 
prise wherever conducted, and the proceeding is based upon the conduct of 
such enterprise or upon such act. 

The foregoing provision shall not be construed to allow a State to be made 
a respondent in a proceeding relating to its public debt. 


COMMENT 


The first paragraph of this article is intended to describe a case or class 
of cases in which a state may be made a respondent. The general test is 
that a State is engaged in business. Specifically, several qualifications are 
added. The “business”’ is broadly defined as “‘an industrial, commercial, 
financial or other business enterprise.’”’ It must be the kind of enterprise 
in which private persons may engage in the state in whose court the pro- 
ceeding is instituted. 

Thus the operation of the postal system would generally not be such an 
enterprise because private persons generally may not engage in it; Abys- 
Sinia, Afghanistan and “Arabia” are the only instances of private postal 
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systems listed in Laidler’s Public Ownership Throughout the World, (1918) 
p. 7. 

If State X engages in the enterprise of operating a railway in State Y and 
if railway operation is a state monopoly in State Y, State X may not, in 
respect of that enterprise, be made a respondent in a court of Y because the 
enterprise is not one “‘in which private persons may there engage.’”’ On the 
other hand if State Y operates a railway in State X where railways may be 
operated by private persons, State Y may be made a respondent, in respect 
of that enterprise, in a court of State X because the enterprise is one “in 
which private persons may there engage.’’ In such cases the proceeding 
must be based upon the conduct of the enterprise, e. g., suit for breach of 
contract to carry goods, suit for injury to employee caused by the operator’s 
negligence, suit for damage to freight caused by delay in delivery. 

In addition, if the enterprise comes within the stipulated description, but 
State X “‘conducts”’ it within its own territory and not within the territory 
of State Y, State X may nevertheless be made a respondent in a court of 
State Y in respect of a single act performed in State Y. Thus, if State X 
conducts a coal mining business in its own territory and makes a single pur- 
chase of drills in State Y where coal mining may be engaged in by private 
persons, State X may be made a respondent in a court of State Y in respect 
of that particular act of purchasing drills but not in respect of other claims 
arising from the conduct of the enterprise. 

The word ‘‘conduct”’ is to be interpreted as including the general manage- 
ment of an enterprise, the operation of a branch office, or a continuing series 
of acts in relation to the enterprise, as contradistinguished from the per- 
formance of a single act. 

The text of this article endeavors to supply a practical criterion for the 
solution of problems of exceptional difficulty. From a practical point of 
view, the basic consideration is the fact that when a State engages in busi- 
ness in competition with private persons or corporations, this competition is 
unfair if the State is not answerable in the courts of the State where the 
business is transacted. The text proceeds on this theory, making the State 
subject to court process wherever it engages in an enterprise in competi- 
tion with private endeavor. 

There are, however, difficulties in determining when a State “engages’’ in 
a business enterprise in another State. Some difficulties are due to the fact 
that this problem arises also in the field of private international law in respect 
of jurisdiction over foreign private corporations. The position of a State 
under this article bears some analogy to that of a private corporation. 

It seems inappropriate in such a convention as this to endeavor to solve 
the difficult problems which arise in the field of private international law. 
A single case may present more than one problem of jurisdiction. For ex- 
ample, in a suit by A against B, B may plead to the jurisdiction (1) on the 
ground that the court has no jurisdiction over him and (2) on the ground 
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) that the court has no jurisdiction over the cause of action. Similarly, under 
this convention, in a suit by A against State X, State X may object to the 
d jurisdiction (1) on the ground that no article of the convention removes his 
in sovereign immunity in that case and (2) that under the law of the forum or 
1e under Article 19 of the Convention, A has not taken the proper procedural 
1e steps to make State X a respondent. When this convention provides, 
De whether in this article or in Articles 8, 9, 10 or 12 that a State may be made 
et a respondent in a proceeding in a court of another State, it means that the 
in bar of sovereign immunity is removed, no more. With details of local pro- 
ng cedure, with the complainant’s selection of the proper court in which to in- 
of stitute his proceeding, with rules of national constitutional law or with local 
rs doctrines of private international law, it is not in general concerned. It 
might well be, therefore, that in a proceeding instituted in reliance on this 
ut article against State X in a court of State Y, the court might hold that the 
ry effect of this article is merely to remove the bar of sovereign immunity which 
of is derived from public international law and not to eliminate other jurisdic- 
X tional difficulties based on national law. In effect, therefore, this article 
1r- merely determines whether the respondent is entitled to immunity as a 
ite State; if not, the question remains whether as a foreign juristic person or 
oct quasi-corporation it has in the instant proceeding been brought within the 
ms court’s jurisdiction. In other words, the court should proceed from this 
point as if it were dealing with a foreign private corporation. It must be 
ge- noted, however, especially in reference to the procedure which obtains in 
ies the United States, that Article 19 removes the difficulty of service on a for- 
er- eign State. Under that Article, the United States might provide that notifi- 
cation through the diplomatic channel has the force and effect of the usual 
the service of process on private persons. Considerations of the domicile of the 
_ of respondent or his place of business would not affect service in this manner. 
usi- Attention must be paid also to the fact that under the constitutional law of 
n is the United States this Convention, if ratified, would be the law of the land, 
the saving, of course, the question whether it would be self-executory. 
‘ate It is not believed, however, that this article does violence to the private 
eti- international law doctrines of the United States courts. In respect of for- 
eign corporations as dealt with in this article, jurisdiction under that law 
in _ May be based (1) on doing an act or causing an event within the State when 
fact __ the proceeding is based on that act or event; (2) on consent, express or im- 
yect plied; (3) on doing business within the State when the cause of action arises 
tate | out of the business done within the State. It will be noted that the instant 
| article of the text contains the distinction between (1) and (3). The Ameri- 
olve | an doctrines are thus stated in the American Law Institute’s Restatement 
law. of the Law of Conflict of Laws, Proposed Final Draft No. 1, pp. 124-126, 
eX 130-132 and 218-221: 
the “Section 94. JurispicTIoN OVER A FoREIGN CORPORATION. 


state can exercise jurisdiction through its courts over a foreign cor- 


’ 
: 
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poration under the circumstances under which an individual would sub- 
ject himself to the jurisdiction of the state, as stated in Sections 88, 89 and 
90. 
“Comment: 
* * * * x 

The principles governing the effect of an appearance by a defendant in 
an action (Section 88), the bringing of an action by a plaintiff (Section 89) 
and the doing of an act or causing an event within the state (Section 90), 
are applicable to corporations. 


“Section 90. JurispicTION OveR ONE AcTs or Causes EVENTs. 

A state can exercise through its courts jurisdiction over an individual 
who has done an act or caused an event within the state, as to a cause of 
action arising out of such act or event, if by the law of the state at the time 
when the act was done a person by doing the act or causing the event sub- 
jects himself to the jurisdiction of the state as to such cause of action. 


““Comment: 
* * * * * 


A foreign corporation by doing business within a state may subject itself 
to the jurisdiction of the courts of the state even though it does not intend 
so to subject itself (see Section 98). 

A state may provide that other acts done within the state shall subject 
the person doing or causing the acts to the jurisdiction of the courts of the 
state as to causes of action arising out of such acts even though the per- 
son doing or causing the acts does not intend to subject himself to the 
jurisdiction. 

A judgment rendered against a person who has done or caused such an 
act will be recognized as valid in other states provided 

(i) the cause of action upon which judgment was rendered arose out 
of the doing of the act, and 

(ii) at the time the act was done the law of the state in which the act 
was done provided that the doing or causing of the act should subject 
him to the jurisdiction of the courts of the state. 

This principle may be limited in the United States by provisions of the 
Constitution of the United States, which are not dealt with in the Restate- 
ment of this Subject. 

b. Unless limited by a constitution, a state by its law may absolutely 
forbid the doing of designated acts within the state. It may allow such 
acts to be done only after the person doing them has expressly agreed to 
submit himself to the jurisdiction of the state as to causes of action against 
him arising out of such acts. A state by its law may provide that the do- 
ing of such acts shall subject the person doing them to the jurisdiction of 
the courts of the state as to causes of action arising out of such acts. If 
such a rule of law is in force in the state at the time when such acts are 
done within the state, the person doing such acts thereby subjects himself 
to the jurisdiction of the courts of the state as to causes of action arising 
out of such acts, and a judgment rendered against him after proper notice 
not merely will be valid in the state in which it is rendered, but also will be 
recognized as valid in other states. The application of this principle to 
judgments rendered by the courts of the States of the United States 1s 
much limited because of the limitations upon the power of the States to for- 
bid the doing of acts within the States, imposed by various provisions 0 


: 
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the Constitution of the United States, especially the Fourteenth Amend- 
ment, and the clause relating to interstate commerce, as shown in Section 
91. 

“Section 95. No JurispicTion WITHOUT CoNSENT OR Dornea Bust- 
NESS. 

Except as stated in Section 94, a state cannot exercise through its courts 
jurisdiction over a foreign corporation, if the corporation has neither con- 
sented to the exercise of jurisdiction by the courts of the state nor done 
business within the state. 


* * * * * 


“Section 179. Foreign CorPORATION CAN CARRY ON BUSINESS. 
A foreign corporation can carry on business through an agent. 


“Comment: 


a, Carrying on business is doing a series of similar acts for the purpose 
of thereby realizing pecuniary benefit, or otherwise accomplishing an 
object, or doing a single act for such purpose with the intention of thereby 
initiating a series of such acts. 

The English law is sufficiently illustrated by the following: 


‘‘$182a. A rule was issued in 1920, allowing service on an agent residing 
in the jurisdiction and carrying on business on behalf of a principal outside 
the jurisdiction. 

‘Where a contract has been entered into within the jurisdiction by or 
through an agent residing or carrying on business within the jurisdiction 
on behalf of a principal residing or carrying on business out of the juris- 
diction, a writ of summons in an action relating to or arising out of such 
contract may by leave of the court or a judge given before the determina- 
tion of such agent’s authority or of his business relations with the principal 
be served on such agent. Notice of the order giving such leave and a 
copy thereof and of the writ of summons shall forthwith be sent by prepaid 
registered post letter to the defendant or defendants at his or their address 
out of the jurisdiction. Provided that nothing in this rule shall invalidate 
or affect any other mode of service in force at the time this rule comes 
into operation.’ 

“In a note issued by the Supreme Court explaining the new rule, it is 
pointed out: 

“*The power of serving an agent given by this rule is one that must 
be exercised with great caution. It was not at all intended by the rule to 
do away with service out of the jurisdiction in ordinary cases. The power 
to make an order under the rule is discretionary, and except under excep- 
tional circumstances it ought not to be exercised in cases where there is no 
difficulty in getting an order for and effecting service out of the jurisdiction 
in the ordinary way. An order should not be made under the rule merely 
because the defendant has contracted by or through an agent in this 
country. The application for an order under the rule should in each 
case be supported by an affidavit going fully into the circumstances relat- 
ing to the making of the contract and the difficulties that exist in effecting 
Service out of the jurisdiction in the ordinary way.’” 

“$309. A foreign corporation may be served out of the jurisdiction 
with notice of a writ, as well as a foreign natural person. 

“Westman v. Aktiebolaget Ekmans Mekaniska Snickarefabrik (1876), 
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1 Ex. D. 237, Kelly, Bramwell, Amphlett; Scott v. Royal Wax Candle Com- 
pany (1876), 1 Q. B. D. 404, Cockburn, Quain, Pollock. 

“The new rule 8a in Order IX., made in 1920, which is set out above, 
at p. 242, applies to agents in England of companies which carry on busi- 
ness out of the jurisdiction and permits service on such agent in respect of 
any contract entered into by or through him within the jurisdiction. 

“$310. * * * It is a question of fact whether a foreign company is 
carrying on business through an agent within the jurisdiction or not. Ina 
recent case the test was declared to be whether the agent is making con- 
tracts for the foreign company, or in carrying on his own business sells 
a contract with the foreign company: Thames and Mersey Insurance Co. 
v. Societa di Navigazione, &c., [1914] 111 L. T. R. 97, C. A., Cozens-Hardy, 
Buckley, Channel. See too, Okura & Co. v. Forsbacka, &c., [1914] 1 
K. B. 715, Buckley, Phillimore, Ridley; Saccharin Corporation Co. v. 
Chemische Fabrik Co., [1911] 2 K. B. 516, Vaughan Williams, Moulton, 
Farwell; Actiesselskabet Damskib ‘ Hercules’ v. Grand Trunk Pacific Rail- 
way Co., [1912] 1 K.B. 222.” (Westlake, Private International Law (Sixth 
ed. by Bentwich, 1922), pp. 242-3, 376-7.) 


These nice distinctions are generally considered characteristic of Anglo- 
American law, but it is believed that somewhat similar concepts are found in 
the law of other countries. 


Opinions and Decisions 
Czechoslovakia: 


[Suit by a passenger against the German Treasury for damages sustained 
by him in a railway accident on Czech territory. On respondent’s refusal 


to accept the summons the trial court dismissed the complaint. The 
Court of Appeal reversed the decision on the ground that by virtue of 
article 281 of the Treaty of Versailles (see supra Comment under article 
8 (d) p. 560), Germany has renounced its jurisdictional immunities when 
she engages in international trade. On appeal to the Supreme Court, 
reversed. | 

[TRANSLATION] 


“« * * * Tf, however, the former «< * * * Nepodrobil-li se vSak by- 


railway Treasury of Saxony has not 
submitted to Austrian jurisdiction 
in actions for damages sustained in 
accidents occurring on the railway 
line between Podmokly and the 
frontier, this exemption may be 
claimed also by the lawful successor 
of the Saxon Treasury, i.e. the Ger- 
man Treasury, in relation to Czecho- 
slovak Courts as successors of the 
former Imperial Austrian courts. 
The Court of Appeals held, however, 
that this legal consideration is irrele- 
vant in view of the conclusion, rati- 
fication and publication of the Peace 
Treaty of Versailles and of its art. 281. 
The gist of the matter thus consists of 


valy sasky Zelezniéni fiskus rakous- 
k¥m soudim ve sporech o néhradu 
Skody z trazi, pfihodivSich se na 
trati Podmokly—zemsk4 hranice, 
prospivé to té% jeho prdvnimu nés- 
tupci, némeckému Zelezniénimu fisku, 
vici soudim éeskoslovenskfm, nas- 
toupivsim na misto byvalych c. k. 
soudi rakouskych. Rekursni soud 
arci se domnivd, Ze toto prdvni 
stanovisko nemiiZe vice obstati po 
uzavreni, ratifikaci a uvefejnéni mi- 
rové smlouvy Versaillské vzhledem 
k jejimu él. 281. Jddrem véci jest 
tudiz otézka, nastala-li skuteéné timto 
ustanovenim mfrové smlouvy Ver- 
saillské zména z4sad v¥se vytéenych. 
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the question whether through this 
provision of the Versailles Treaty a 
change has really occurred in the 
legal principles above mentioned. 
The Supreme Court must answer 
this question in the negative. * * * 
The Court of Appeal is mistaken in 
holding that the transportation of 
persons by means of railway falls 
under the term of ‘international 
trade.’ This is clear not only from 
the text of art. 281 of the Versailles 
Treaty, ‘se livre au commerce inter- 
national,’ ‘engages in international 
trade,’ * * * but also from the fact 
that art. 281 is inserted in Section I, 
Part X, Economic Clauses of the 
Treaty, under the headings ‘Rela- 
tions commerciales,’ Commercial Re- 
lations, * * * which means that the 
Peace Treaty uses trade not in the 
legal sense of the word but rather 
trading in the economic and commer- 
cial sense. The word ‘trade’ has a 
double meaning, according to whether 
used in the narrow or in the broader 
sense of the word. In its broader 
sense, trade (commerce, trade, Han- 
del) means any form of exchange of 
commodities for the purpose of deriv- 
ing profit; in its narrow sense it 
means a business or a commercial 
enterprise, consisting in the buying 
or exchanging of commodities for the 
purpose of reselling them for profit. 
International trade is the opposite of 
trade transacted within the country, 
and it includes all import and export 
trade. But its objects are always 
commodities. Railway transport of 
persons cannot be included at all un- 
der the term of trade, and of inter- 
national trade in particular, because 
its objects are not commodities. 
The best proof that this interpretation 
of art. 281 of the Peace Treaty of 
Versailles is the only correct one, is the 
preamble to the bill concerning the 
ratification of the Treaty (annex 4 
to print No. 1630,) in which it is ex- 
pressly stated on p. 40, with reference 
to art. 280-281, that art. 281 concerns 
[the probable] situations where the 
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Nejvy&si soud odpovida k této otazce 
z4porné. * * * Rekursni soud se dom- 
nivé, Ze Zelezni¢éni doprava osob 
spad4 pod pojem mezindérodniho ob- 
chodu—leé neprivem. Nejen z do- 
slovu él. 281 mirovésmlouvy 
Versaillské» se livre au commerce 
internationale, » engages in interna- 
tional trade, «* * * nvbrzZ i z té 
okolnosti, Ze 1 281 jest zafadén do 
oddilu I., nadepsaného» Relations 
Commerciales,« » Commercial Rela- 
tionse, * * * é4sti X.» Clauses Ec- 
onomiques«, »Economic Clausese, 
* * * plyne. Ze mirovd smlouva m4 
na mysli nikoliv obchody ve smyslu 
pravnickém, n¥brz obchodovaéni ve 
smyslu ndrodohospodéiském a ku- 
peckém. V tom smyslu m4 pojem 
»Obchode dvoji vyznam, v¥yznam 
Sirsia uZsi. V SirSim smyslu znamend 
obchod (commerce, trade, Handel) 
jakykoli zptisob vymeny zbozZi za 
uéelem 11. docileni zisku; v uZSim 
smyslu pak rozumime obchodem 
zvléstni Zivnost, zdleZejici v kupu 
nebo vyméné zbozi za tim uéelem, 
by se ziskem dale bylo proddno. 
Mezindrodnt obchod jest protivou 
k obchodu vnitrozemskému, a zahr- 
nuje v sobé obchod v¥vozni a do- 
vozni. Vidy jest predmétem 
obchodu zbozt. Zelezniéni dopravu 
osob nelze podfaditi pod pojem 
obchodu vibec 4 mezindrodniho ob- 
chodu zvl4st, ponévadz jejim prédmé- 
tem neni zbozi. Ze pouze tento v¥klad 
élanku 281 Versaillské mirovésmlouvy 
jest sprdvny, tomu nasvédéuje také 
diivodové zpriva k vlidni piedloze 
o ratifikaci mirovych smluv (pfiloha 
4 k tisku 1630), v nizZ na strdnce 40 
ke ¢lankim 280-281 vy¥slovné jest 
uvedeno, Ze se él. 281 t¥kaé piipadu, 
Ze by vldda némeck4 sama provozo- 
vala mezindrodni obchody, k éemu% 
pravé bfemena ulo%zené Némecku 
mirovou smlouvou, mohla by bfti 
podnétem, v kterémZto pddé a v 
kterémZto sméru Némecko nemitizZe 
se dovoldvati vysad suverenity a bude 
s nim tedy nakldddno stejné, jako 
s jinym podnikatelem. * * * ” 
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German Government itself will en- 
gage in international trade, the [pre- 
sumptive] purpose for which will be 
the [meeting of the] burdens imposed 
on Germany by the Peace Treaty, in 
which case Germany could not in 
this respect invoke for itself the priv- 
ileges of sovereignty and would have 
to submit, therefore, to the same 
treatment as any other private mer- 
hunt. *** 


(Decision No. RI. 1360/22 (Nejvyss Soud (Supreme Court] 1922), 5a 
Rozhodnuti nejvyssiho soudu Ceskoslovenské ve vécech obcanskych No. 2162, 
[Decisions of the Supreme Court of the Czechoslovak Republic in Civil 


Cases], 46, 49-50.) 
Italy: 


[Suit by an Italian merchant against the French Government for goods 
sold and delivered to an aviation base maintained by the latter in Italian 
territory. The plea of respondent to the jurisdiction on the basis of 


sovereign immunity was rejected.] 
[TRANSLATION] 


“« * * * Thus it is clear, to go 
further into this question, that there 
must be a rule not of domestic law, 
but of international law governing 
the community of States, which [rule] 
authorizes the activity of the judicial 
organs of one State as against an- 
other; there must be a consent on the 
part of the State to the exercise of 
jurisdiction by the other State, either 
derived from a common norma agendi 
in this society inter pares, or arising 
from general or specific express agree- 
ments. So much for the principle; 
but once having found the basis of 
the argument in the foreign State’s 
consent, it is but a simple develop- 
ment of the theory to admit that such 
consent may also be manifested 
tacitly, by virtue of the circumstances 
surrounding the origin of the relations 
whence the controversy arose. It is 
not sufficient, for the creation of 
jurisdiction, that there exist simply 
a relationship capable of giving juris- 
diction in general and among private 
persons, such as, under the cases 
provided for in Art. 105, par. 2. of the 
Code of Civil Procedure, those which 
originate in a contract or transaction 


«« * * * Cid pone in chiaro come, 
per procedere oltre su questa via, 
occorre una norma, non pid di diritto 
interno, ma di diritto internazionale, 
regolante cioé la societa degli Stati, 
la quale autorizzi questa attivita 
degli organi giudiziari dell’uno nei 
confronti dell’altro; occorre per- 
tanto un consenso dello Stato sulla 
esplicazione della funzione giuris- 
dizionale d’altro Stato, o derivato 
dal riferimento ad una comune 
norma agendi, in questa societa inter 
pares, 0 nascente da espressi accordi 
d’ordine generale particolare. 
Tanto in massima; ma trovata la 
base dell’argomentazione nel consen- 
so dello Stato estero, non é che un 
semplice sviluppo della teoria l’am- 
mettere che questo consenso possa 
manifestarsi anche tacitamente, in 
base alle circostanze che accom- 
pagnano il nascimento del rapporto 
che da luogo alla contestazione. 
Non basta, cioé, per radicare la 
competenza, che sussista semplice- 
mente un rapporto suscettibile di 
farvi luogo in linea generale e tra 
privati, come sarebbe, giusta l’ipo- 
tesi prevista nel n. 2 dell’art. 105 cod. 


| 
( 


concluded or to be performed within 
the kingdom. That would merely 
bring the question back to the first 
point of departure, to a rule of domes- 
tic law, controvertible from the point 
of view of public international law; 
nor may the foreign State’s consent to 
submission to local jurisdiction be pre- 
sumed from the simple fact that an 
obligation has been contracted in the 
territory of another [State], for it 
cannot be presumed that a State 
subjects itself, in general to the juris- 
diction of another [State] renouncing 
thus so great a part of its own sov- 
ereignty. 


“There must be, rather, specific 
and concrete manifestations which, 
accompanying the creation of the re- 
lationship, originally reveal a consent 
that possible controversies be solved 
by the local [authorities]. * * * 

“An analogous situation arises 
whenever a State establishes, in the 
territory of another, a set of relation- 
ships constituting a business, an 
administration permanently carried 
on through its own representatives. 
In such a case it has been shown, and 
at times emphasized, that when the 
foreign State transplants itself into 
the national territory, it must be 
presumed by necessity of simultane- 
ous respect for the sovereignty con- 
trolling such territory, to consent to 
submit to the exercise of the latter’s 
most characteristic function. Such 
a tacit consent, correctly understood, 
must be held to come into existence 
with definitive effect, it being impossi- 
ble to admit, without contradiction 
of a later refusal to recognize the 
exercise of the aforesaid function. 


“This last-mentioned argument is 
verified in the case at bar, in which 
the French Government, as its plead- 
ing proves and illustrates, establishing 
an aviation base in Gallipoli, created, 
through its own representatives, a 
series of relationships with local com- 
panies for the supply of merchandise, 
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proc. civ., quello che abbia origine 
da contratto o fatto seguito nel 
regno o che debba avere esecuzione 
nelregno. Cid riporterebbe la ques- 
tione al suo punto di partenza, ad 
una norma di diritto interno, con- 
testabile dal punto di vista inter- 
nazionale pubblico; né pud pre- 
sumersi il consenso dello Stato estero 
alla affermazione della competenza 
locale pel semplice fatto che sia 
dedotta un’obbligazione contratta in 
territorio altrui, perché non pud 
presumersi che uno Stato si assog- 
getti in linea generale alla funzione 
giurisdizionale di un altro, abdicando 
tanta parte della propria sovranita. 

“‘Occorrono invece manifestazioni 
specifiche e concrete che accom- 
pagnando il sorgere del rapporto 
rivelino originariamente il consenso a 
che l’eventuale contestazione sia 
risolta localmente. * * * 

“Ora una situazione analoga pud 
verificarsi le quante volte uno Stato 
istituisca nel territorio di un altro 
un complesso di rapporti onde sorga 
un’azienda, una gestione svolgentesi 
stabilmente in luogo, mercé propri 
rappresentanti. Siérilevato a prop- 
osito, pur con espressione alquanto 
enfatica, che in tale caso é lo Stato 
estero che trasferisce sé medesimo 
nel territorio nazionale, onde deve 
presumersi, pel contemporaneo neces- 
sario rispetto della sovranita eserci- 
tantesi su quest’ultimo, il consenso 
a sottostare alla esplicazione della 
pid caratteristica sua funzione. 
Quale consenso tacito, ben inteso, é 
da ritenersi esistente in origine con 
efficacia definitiva, non potendosi 
ammettere senza contraddizione un 
successivo disconoscimento rivolto 
ad ostacolare la funzione suddetta. 

“Osserva che quest’ultima ipo- 
tesi 6 quella che si verifica nella 
specie, in cui il Governo francese, 
come la sua difesa spiega ed illustra, 
stabilendo in Gallipoli una base per 
l’aviazione, cred una serie di rapporti 
con ditte locali per forniture di 
merce, per riparazione, per mano 
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repairs, labor, lease of machinery, 
etc. Among such companies was that 
of Storelli, which entered into rela- 
tions with them regarding the use of 
floats and personnel, * * *. Such 
manifold and continuous relations 
were the basis of a business adminis- 
tration in connection with the terri- 
tory indicated above, not involving a 
simple obligation in respect of which, 
from the French Government’s point 
of view, it would be immaterial 
whether it were assumed in Italy or 
elsewhere, but involving, on the con- 
trary, a complex situation arising 
upon the occasion and as a conse- 
quence of conducting a business by 
the French Government in Italian 
territory. This specific act of the 
French Government could not but 
imply its consent to the competence 
of the Italian judicial authorities, 
as organs of the sovereignty exercised 
on the spot, with respect to possible 
controversies arising locally out of 
such activity on its part; * * * ” 
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d’opera, per noleggio di apparecchi 
ed altro, avendo ivi propri rappre- 
sentanti. Fra tali ditte é quella 
Storelli che entré in rapporti con 
costoro per l’uso dei galleggianti e 
personale. * * * Questa moltepli- 
cita e continuita di rapporti dava 
vita ad una gestione economica con 
riferimento territoriale nei sensi suin- 
dicati, non trattandosi di una sem- 
plice obbligazione cui potesse, dal 
punto di vista del Governo francese, 
ritenersi indifferente l’essere stata 
contratta in Italia od altrove, ma 
trattandosi invece di una situazione 
complessa sorta in occasione ed al 
seguito dell’essersi un’azienda del 
Governo francese costituita in ter- 
ritorio italiano. Questo fatto speci- 
fico proprio del Governo francese 
non poteva non implicare il suo 
consenso a che per le eventuali 
contestazioni, che derivassero local- 
mente da questa sua attivita, fosse 
competente l’autorita giudiziaria ital- 
iana come organo della sovranita 
esplicantesi in luogo; * * * ” 


(Storelli c. Governo della Repubblica francese (Tribunale civile, Roma, 1924), 
17 Rivista di diritto internazionale (1925) 236, 239-241; 1924 Giurisprudenza 
Italiana 206.) 


But cf. with other cases decided by Italian courts infra, holding a single act 
sufficient to bring the foreign State within Italian jurisdiction. 


As far as the substantive rule embodied in this article is concerned, it must 
be admitted that the exception to immunity here specified is highly contro- 
versial. The question raised is whether a distinction should be drawn be- 
tween the private (business) and public (sovereign) acts of a State. No 
difference of opinion exists on the proposition that the sovereign acts of a 
State should not be called in question in the courts of another State. There 
is great difference of opinion when the State engages in commercial transac- 
tions. The distinction has frequently been phrased as one between cases 
in which a State acts jure imperii and those in which it acts jure gestions. 
The courts of a number of countries—especially Italy, Belgium, and the 
Mixed Court in Egypt—have drawn this distinction and have held that a 
State is not immune from the jurisdiction of the courts of other States when 
it acts jure gestionis. Although these precedents have not been universally 
accepted, it appears that the time is ripe to incorporate the distinction in an 
international convention. With respect to State-owned ships engaged in 


ordinary commercial traffic, this solution is found in the Brussels convention 
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which is discussed supra under Article 8 (d). Of similar import is Article 
30 of the Convention Relating to the Regulation of Aerial Navigation, signed 
at Paris, October 13, 1919: 


“The following shall be deemed to be State aircraft: 

(a) Military aircraft. 

(b) Aircraft exclusively employed in State service, such as Posts, 
Customs, Police. 

‘Every other aircraft shall be deemed to be private aircraft. 

“All State aircraft other than military, customs and police aircraft 
shall be treated as private aircraft and as such shall be subject to all the 
provisions of the present convention.”’ (11 League of Nations Treaty 
Series, 174, 195.) 


This idea seems also to be carried over into the terms of Article 2 of the 


Convention for Unification of Certain Rules Relative to International Air 
Transportation, signed at Warsaw, October 12, 1929: 


“Art. 2. (1) The convention applies to transportations effected by the 
ay or other juridical persons in public law, under the conditions provided 
in Art. 1. 

“‘(2) Transportations effected under the rule of international postal 
conventions are excepted from the application of the present convention.”’ 
(U. 8. Dept. of State, Bulletin of Treaty Information, No. 7, Supplement, 
September, 1929.) 


A further suggestion of the acceptability of the idea on which the text is 


based is found in the report of the World Economic Conference of 1927: 


“The Conference has considered the fact that certain Governments, 
when participating in the control or management of commercial, industrial, 
banking, maritime transport or other enterprises, have claimed in virtue 
of their own sovereignty various privileges, immunities or other advan- 
tages for the benefit of these enterprises and have also at times secured the 
grant of similar advantages from other countries by virtue of international 
comity. 

“Noting that these advantages give the enterprises benefiting from 
them an unduly privileged position as compared with similar private 
enterprises, the Conference declares that they constitute an infringement 
of free competition by making a discrimination between enterprises carried 
on side by side. 

“Accordingly, the Conference recommends: 

“That, when a Government carries on or controls any commercial, 
industrial, banking, maritime transport or other enterprise, it shall not, in 
its character as such and in so far as it participates in enterprises of this 
kind, be treated as entitled to any sovereign rights, privileges or im- 
munities from taxation or from other liabilities to which similar privately 
owned undertakings are subject, it being clearly understood that this 
recommendation only applies to ordinary commercial enterprises in time 
of peace.” (Final Report of the World Economic Conference, Geneva, 
May, 1927, League Document C. E. 1. 44 (1), p. 21.) 
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It is also of interest to note the attitude of the British Empire since the 
English Courts have steadfastly clung to the doctrine that a State’s im- 
munity is not affected by the nature of the acts which the State performs: 


“The resolutions of the [1923] Imperial Economic Conference on the 
subject were as follows: 

“““This Imperial Economic Conference, so far as it is competent for its 
members without prejudice to the rights of the States or Provinces of a self- 
governing Dominion, agrees with the recommendation of the Committee 
on the Liability of Dominion and Foreign Governments, etc., to United 
Kingdom taxation expressed in the following terms, viz.: 

“*«« Any Government within the Empire, so far as it engages in trade, 
shall be treated as liable to the taxation of any other country within the 
Empire, in which it may either own property in connection with trade, 
or make trade profits; the liability of the United Kingdom Government 
or any Dominion Government so far as engaged in trade shall be co- 
extensive with the liability of a private trading corporation in similar 
circumstances. * * * ”’ 

“*This conference further agrees that, as soon as possible after the 
passing of the aforesaid legislation, negotiations should be opened with the 
Governments of foreign countries, in accordance with the recommenda- 
tions of the aforesaid Committee, with a view to reciprocal agreement 
between those countries and the Empire to the following effect: If or when 
the Government of a foreign country carries on trade in the United King- 
dom or in a Dominion, and if or when the Government of a country within 
the British Empire carries on trade in a foreign country, the trading Gov- 
ernment shall not, in its character as such, be treated as entitled to any 
sovereign immunity from taxation either directly or through the claim of 
superiority to the jurisdiction of municipal Courts; nor shall a Government 
so trading be treated as entitled to any sovereign immunity from taxation 
in respect of property in the other country concerned which it may own 
or hold in a trading capacity or in connection with trade. 

“Tt is understood that, as the Committee recommended, it would be a 
proviso to the whole agreement that it should be without prejudice to the ‘ 
national interests of a sovereign State in any emergency of war.’ F 

“The British Government, and the Governments of the Union of South F 
Africa and of India have since passed legislation to give effect to the 
above resolutions, and New Zealand, Newfoundland and certain other 
parts of the British Empire have signified their acceptance of the resolu- 
tions, but have not yet passed legislation on the subject. The matter 
will be further discussed at the coming Imperial Conference in October, 
1926. 

“Tt will be observed that the resolutions of the Imperial Economic 
Conference went beyond the ‘Inter-Imperial’ aspect of the question and 
contemplated eventual negotiations with foreign Governments with a 
view to a general reciprocal agreement.’’ (Note on Immunities of State 
Enterprises by the Economic and Financial Section of the Secretariat 
of the League of Nations for Documentation of International Economic 
Conference at Geneva, May, 1927; League Doc. II, Economic and Finan- 
cial, 1927 II, 32; C.E.I. 33, p. 7.) 


“XXI.—Other Economic Questions. * * * 
“(g) Taxation Questions. 
“The Conference adopted Reports of the General Economic Sub- 
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Committee on certain matters relating to taxation. A review of the 
steps which had been taken in the various parts of the Empire to give 
effect to the Resolution of the Imperial Economic Conference of 1923 on 
the subject of the immunity of State enterprises from taxation showed that 
there was a measure of agreement within the Empire sufficient to warrant 
the opening of negotiations with the Governments of foreign countries 
with a view to the conclusion of reciprocal agreements for the mutual 
taxation of Government trading enterprises.’ (British Imperial Eco- 
nomic Conference, 1926, Summary of Proceedings [Cmd. 2768], p. 58.) 


It will also be recalled that this rule is included in respect of the Central 
Powers, in the Peace Treaties following the War of 1914-1918. Article 281 
of the Treaty of Versailles, is typical: 


“Tf the German Government engages in international trade, it shall 
not in respect thereof have or be deemed to have any rights, privileges or 
immunities of sovereignty.”” (To the same effect, see Article 233 of the 
Treaty of St. Germain, Article 216 of the Treaty of Trianon and Article 
181 of the Treaty of Neuilly.) Cf. Trachtenberg, L’immunité judiciaire de 
l’ Etat et les représentations commerciales del’U. R. S. S. d Vétranger. 36 
Revue de Droit International Privé (1931), pp. 757, 761. 


Even if the principle is accepted, it is difficult to set up a standard for dis- 
tinguishing between the two classes of acts. The following list indicates the 
present lack of unanimity on this subject. For the reasons indicated in the 
Comment under Article 8 (d), supra, page 563, cases dealing with merchant 
ships owned or operated by the State, are not included. 

OPERATING A RAILWAY: 
Opinions denying immunity: 
Belgium: 
Société anonyme des chemins de fer Liégeois-Luxembourgeois c. Etat 
i néerlandais (1902, 1903), 1903 Pasicrisie Belge 1.294. 
Italy: 
Ferrovie Federali Swizzera c. Commune di Tronzano (1929), 1929 Foro 
Italiano I. 1145. 
Opinions upholding immunity: 
United States: 


Mason v. Intercolonial Railway of Canada (1908), 197 Mass. 349; 
83 N. E. 876. 
Oliver American Trading Co. v. U. S. of Mexico (1924), 5 F. (2d), 
659; 264 U.S. 440. 
. Bradford v. Director General of Railways of Mexico (1925), 278 S. W. 
51. 


France: 
Carratier c. Chemin de fer d’ Alsace-Lorraine (1885), 1885 Dalloz 1.341. 
Humbert c. Etat Russe (1912), 1913 Dalloz 2.201. 

Germany: 


Bardorf g. Belgischen Staats-u. Eisenbahnfiskus (1905), 62 Ent. des 
R. G. in Z. S. 165. 


] 

| 
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Saar: 
X.v. German Ry. Administration (1924), 21 Rev. de dr. int. pr. (1926) 
69. 


LEASING REAL PROPERTY: 
Opinions denying immunity: 
Italy: 
Storelli c. Governo della Repubblica francese (1924), 1924 Giur. ital. 206. 
Opinions upholding immunity: 
France: 
Etat belge c. Clot (1917), 1919 Journal du droit international 749. 


CARRYING ON A GOVERNMENT TRADING MONOPOLY: 
Opinions denying immunity: 
Belgium: 


Peruvian Guano Co. c. Dreyfus et consorts (1880, 1881), 1881 Pasicrisie 
Belge 2.313. 


Egypt: 

Monopole des tabacs de Turquie et autre c. Régie co-interessée des 
tabacs de Turquie (1930), 42 Bulletin de législation et de jurisprudence 
égyptiennes (1929-30) 212. 

Rumania: 
Banque Roumaine c. Etat Polonaise (1920), 50 Journal du droit tnter- 
national (1923) 663. 
Opinions upholding immunity: 
United States: 
French Republic v. Board of Supervisors (1923), 200 Ky. 18. 


Great Britain: 
Smith v. Weguelin (1869), L.R. 8 Eq. 198. 
Twycross v. Dreyfus (1877), 36 T.L.R. 752. 
PURCHASING ARMS AND MUNITIONS: 
Opinions denying immunity: 
Belgium: 
Société pour la fabrication des cartouches c. Col. M., Ministre de la 
Guerre de Bulgarie (1889), 1889 La Belgique judiciaire 383. 
Opinions upholding immunity: 
Great Britain: 
Vavasseur v. Krupp (1878), L.R. 9 Ch. 351. 
PURCHASING SUPPLIES FOR ARMY USE: 
Opinions denying immunity: 
Italy: 
Stato di Romania c. Trutta (1926), 1926, I Monitore det Tribunali 288. 
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Opinions upholding immunity: 
United States: 
Kingdom of Roumania v. Guaranty Trust Co. of N. Y. (1918), 250 
Fed. 341. 
France: 
Gouvernement espagnol c. Lambége et Pujol (1849), 1849 Dalloz 1.5. 
Luchmann et Cahn c. Heymann (1871), 1871 Dalloz 2.208. 
SELLING EXCESS SUPPLIES: 
Opinions denying immunity: 
Belgium: 
Gouvernement ottoman c. Gaspary (1910), 1911 Pasicrisie Belge 3.104. 
Italy: 
Governo Francese c. Serra & al. (1925), 66 Monitore det Tribunali 
(1925) 777. 
Opinions upholding immunity: 
United States: 
Republic of France v. Pittsburgh Steel Export Co. (1920), 112 Mise. 
(N. Y.) 688; 184 N. Y. Supp. 280. 
PURCHASING GOODS TO BE RESOLD TO NATIONALS: 
Opinions denying immunity: 
Belgium: 
Monnoyer et Bernard c. Etat francais, 1927 Pasicrisie Belge 3.129. 


France: 
Etat roumain c. Pascalet & Cie. (1924), 1924 Dall. Hebd. 260. 


Opinions upholding immunity: 
France: 


Lakhowksy c. Gouv. féd. suisse et Regnier (1919, 1921), 1920. II Gazette 
du Palais, 382. 


The divergent views entertained by the courts in various countries con- 
cerning the subject-matter of this article, together with the reasoning on 
which these views are based, are indicated by the quotations which follow: 


Opinions and Decisions 
United States: 

“There is an additional intimation in the opinion of the District Judge 
that the Kingdom of Roumania had been engaged in business in this 
country and had thereby taken on the character of a private individual. 
Bank of the United States v. Planters’ Bank of Georgia, 9 Wheat. 904, 906, 
6 L. Ed. 244; South Carolina v. United States, 199 U.S. 437, 463, 26 Sup. 
Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737. It seems to us manifest that the 
Kingdom of Roumania in contracting for shoes and other equipment for 
its armies was not engaged in business, but was exercising the highest 
sovereign function of protecting itself against its enemies.” (Kingdom of 
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Roumania v. Guaranty Trust Co. of New York (Circuit Court of Appeals, 
Second Cir., 1918), 250 Fed. 341, 345.) 


[The facts of this case are stated under Article 9, supra, page 583.] 

‘Tennessee by giving Georgia permission to construct a line of rail- 
road from the state boundary to Chattanooga did not surrender any of 
its territory or give up any of its governmental power over the right of 
way and other lands to be acquired by Georgia for railroad purposes. 
The sovereignty of Georgia was not extended into Tennessee. Its enter- 
prise in Tennessee is a private undertaking. It occupies the same position 
there as does a private corporation authorized to own and operate a rail- 
road; and, as to that property, it cannot claim sovereign privilege of im- 
munity. Bank of United States v. Planters’ Bank, 9 Wheat. 904, 907. 
** * 

“But we need not decide the broad question whether Georgia has con- 
sented generally to be sued in the courts of Tennessee in respect of all 
matters arising out of the ownership and operation of its railroad property 
in that State. The Circuit Court of Hamilton County had jurisdiction in 
the matter of the condemnation of land for streets by the City of Chatta- 
nooga, and exercised it prior to the filing of the bill of complaint in this 
Court. The State of Georgia and its lessee were named as parties. Notice 
was given to Georgia as a non-resident by publication. Having divested 
itself of its sovereign character, and having taken on the character of those 
engaged in the railroad business in Tennessee (Bank of United States v. 
Planters’ Bank, supra), its property there is as liable to condemnation 
as that of others, and it has, and is limited to, the same remedies as are 
other owners of like property in Tennessee. The power of the city to 
condemn does not depend upon the consent or suability of the owner. 
Moreover, the acceptance by Georgia of the permission given it to acquire 
the railroad land in Tennessee is inconsistent with an assertion of its own 
sovereign privileges in respect of that land and precludes a claim that it 
is not subject to taking for the use of the public, and amounts to a consent 
that it may be condemned as may like property of others.” (Georgia v. 
Chattanooga (Supreme Court, 1923) 264 U. 8. 472, 480-481, 482.) 


Austria: 
[TRANSLATION] 
“ * * * Tt can be assumed, fur- “« * * * Es mag ferner behauptet 


dass die inlindische Ge- 


thermore, that local jurisdiction may 
be invoked against a foreign State for 
the determination—and also for the 
enforcement—of such claims to be 
performed within the country, con- 
cerning which the foreign State ap- 
pears in consequence of a relationship 
of a purely private-law nature. * * *” 


werden, 
richtsbarkeit gegen einen fremden 
Staat zur Durchsetzung—also auch 
zur Sicherung—solcher hierlands zu 
verwirklichenden Anspriiche ange- 
rufen werden kann, beziiglich welcher 
der fremde Staat als Verpflichteter 
aus einem rein privatrechtlichen Titel 
erscheint. * * * ” 


(Oesterreichisch-ungarische Bank g. Ungarische Regierung, (Oberste Gerichtshof, 
GZ. R. II, 152/19, 1919), 28 Niemeyer’s Zeitschrift fir internationales Recht, 


(1920) 506.) 
Belgium: 


(Suit for freight on guano shipped to Ostend. Respondents pleaded, 


inter alia, that the guano was owned by the Peruvian State, that they were 
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acting as its agents, and hence the Belgian courts were without jurisdiction 
because of sovereign immunity. The court rejected this plea.| 

‘“‘Attendu que si l’on envisage le principe de la souveraineté des nations 
4 un autre point de vue, on trouve encore que les défendeurs en ont fait 
une fausse application; 

“Qu’en effet, ce principe peut valoir lorsqu’un gouvernement, restant 
dans les limites de sa mission gouvernementale, prend des mesures dans 
lintérét de sa conservation ou pour des actes que lui dicte l’intérét général, 
mais qu’il ne peut plus en étre question alors que le gouvernement vend 
du guano et, soit par lui-méme, soit par intermédiaires, pose des actes et 
fait des contrats qui, de tout temps et partout, ont été considérés comme 
des contrats commerciaux, soumis 4 la juridiction des tribunaux de com- 
merce; *** ” (Rau, Vanden Abeele et Cie c. Duruty (Cour d’appel, 
Gand, 1879), 1879, Pasicrisie Belge, 2, 175, 176.) 


[Suit on a contract whereby complainant alleges the Netherlands Gov- 
ernment agreed to enlarge a railway station in its territory, used by both 
parties and to repay complainant the sums advanced by it for the enlarge- 
ment, for which sums it now sues. Respondent pleaded to the jurisdiction 
on the ground of sovereign immunity. The court of first instance gave 
judgment for complainant, which was reversed on appeal. Complainant 
appealed to the Court of Cassation which set aside the decision of the 
second court and ordered a new trial.] 

““Attendu que la régle du droit des gens, qui proclame |’indépendance 
des nations, découle du principe de leur souveraineté; qu’elle est, dés lors, 
sans application quand la souveraineté n’est pas en cause; 

“‘Attendu que la souveraineté n’est engagée que par les actes de la vie 
politique de ]’Etat; 

“Que les actes par lesquels la puissance publique s’affirme sont régis 4 
lintérieur par le droit constitutionnel et échappent, 4 raison de la sépara- 
tion des pouvoirs, au contréle de l’autorité judiciaire; que leurs effets, en 
dehors du territoire, ne relévant que du droit international et sont sous- 
traits, 4 ce titre, a l’appréciation des tribunaux, tant du pays que de 
l’étranger 

“Mais attendu que |’ Etat ne doit pas se confiner dans son rdle politique; 
qu’en vue du besoin de la collectivité, il peut acquérir et posséder des 
biens, contracter, devenir créancier et débiteur; qu’il peut méme faire le 
commerce, se réserver des monopoles ou la direction de services d’utilité 
générale; 

“Que, dans la gestion de ce domaine ou de ces services, |’Etat ne met 
pas en oeuvre la puissance publique, mais fait ce que des particuliers 
peuvent faire, et partant, n’agit que comme personne civile ou privée; 

“Que lorsqu’en cette qualité il est engagé dans un différend, aprés 
avoir traité d’égal 4 égal avec son cocontractant ou a encouru la responsa- 
bilité d’une faute étrangére 4 l’ordre politique, la contestation a pour 
objet un droit civil du ressort exclusif des tribunaux, aux termes de l'article 
92 de la Constitution; 

“‘Attendu que les Etats étrangers sont, en tant que personnes civiles 
et au méme titre que les autres étrangers, justiciables des tribunaux belges; 

“Que pour ces Etats, comme pour |’Etat belge, la souveraineté n’est 
pas en jeu, quand ils sont en cause, non pas comme pouvoir, mais unique- 
ment pour l’exercice ou la défense d’un droit privé; 

“Attendu, 4 cet égard, qu’il n’y a pas a distinguer, comme l’arrét 
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dénoncé le tente, entre la contestation qui concerne, comme celle de 
l’espéce, l’execution d’un contrat conclu par |’ Etat étranger et celle rela- 
tive A un immeuble qu’il posséde sur le territoire; qu’il n’y a pas 4 recher- 
cher non plus si l'état étranger a saisi comme demandeur les tribunaux 
de sa réclamation, s’il répond 4 une demande reconventionnelle, si assigné 
comme défendeur il n’excipe pas d’incompétence ou s’il a compromis sur 
les difficultés 4 naitre de la convention qu’il a souscrite; 

“Qu’il ne se voit pas, en effet, en quoi l’Etat abdiquerait sa souve- 
raineté en se soumettant 4 la juridiction des tribunaux étrangers pour le 
jugement des conventions qu’il a librement formées, et conserverait cette 
souveraineté intacte lorsqu’il subit leur juridiction ou y recourt dans les 
autres hypothéses ci-dessus visées, pour lesquelles une doctrine et une 
jurisprudence presque unanimes admettent leur compétence; 

‘Que, d’ailleurs, dans le cas de contrat, comme dans les autres, il y aurait 
renonciation au moins implicite 4 l’immunité, s’il pouvait étre question de 
renonciation en une matiére qui intéresse des prérogatives inaliénables; 

“‘Qu’en réalité, dans toutes les hypothéses, la compétence dérive, non du 
consentement du justiciable, mais de la nature de l’acte et de la qualité en 
laquelle l’Etat y est intervenu; que si l’Etat étranger peut saisir nos tri- 
bunaux de poursuites contre ses débiteurs, il doit répondre devant eux a 
ses créanciers; * * * 

“‘Attendu que par étranger il faut entendre dans les articles 52, 53 et 
54 de cette derniére loi non seulement les personnes physiques, mais 
encore les personnes morales étrangéres, et qu’il faut ranger au nombre de 
celles-ci, 4 cété des sociétés anonymes et des corps moraux tels que les 
communes et les établissements publics, la plus éminente de toutes, |’ Etat, 
auquel la loi accorde, quand il est reconnu, la jouissance de droits privés, 
en lui permettant de posséder et de contracter, et auquel elle ouvre, 
comme a des particuliers, le recourse 4 la justice méme contre les natio- 
naux;”’ (Société anonyme des chemins de fer Liégeois-Luxembourgeois c. Etat 
néerlandais (Ministére du Waterstaat) (Cour de Cassation, 1903), 1903, 
Pasicrisie Belge, 2, 294, 301-302.) 


[Suit by a Belgian company for payment for goods sold to a French 
governmental agency for reconstruction of territory devastated by war. 
Respondent pleaded sovereign immunity and appealed from judgment for 
complainant. Affirmed.] 

“‘Attendu qu’on peut considérer, évidemment, que le gouvernement 
francais a agi comme puissance publique, lorsqu’il a fait décréter par la 
loi du 6 aofit 1917, qu’il prendrait lui-méme I’initiative de la reconstitution 
industrielle des départements victimes de l’invasion, et lorsqu’il a créé 
un office spécial chargé d’effectuer, dans les limites des crédits ouverts et 
sous le contréle du ministre compétent, les opérations prévues par la dite 
loi; qu’il n’empéche cependant, que pour remplir cette mission aprés la 
guerre, l’Etat francais a dd effectuer des achats de matiére premiére, 
d’outillages, d’articles et produits d’entretien nécessaires 4 la remise en 
marche des exploitations et établissements industriels des départements 
victimes de l’invasion, comme aussi de procéder 4A la distribution par voie 
de cession des marchandises ainsi achetées: 

“‘Attendu que dans ces diverses manifestations de son activité, en un 
mot, dans la gestion de ses services, l’Etat ne met pas en oeuvre la puissance 
publique, mais fait ce que des particuliers peuvent faire, et partant, n’agit 
que comme personne civile ou privée; que lorsqu’en cette qualité, il est engagé 
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dans un differend aprés avoir traité d’égal 4 égal avec son cocontractant, ou 
a encouru la responsabilité d’une faute étrangére 4 l’ordre politique, la 
contestation a pour objet un droit civil du ressort exclusif des tribunaux, 
aux termes de I’article 92 de la Constitution (cass., 11 juin 1903, Pasic., 
1903, 1, 294, et le réquisitoire de M. le premier avocat général Terlinden) ; 

““Attendu que, vainement, |’Etat frangais soutient-il encore que le 
principe de la souveraineté de |’Etat s’oppose 4 ce qu’un tribunal puisse 
connaitre d’une action intentée contre un Etat étranger, se prévalent 4 
cet égard de la jurisprudence constante suivie en France; * * * 

“‘Attendu qu’en statuant sur le litige actuel, bien qu’il intéresse |’ Etat 
francais, le tribunal ne porte nullement atteinte 4 la souveraineté de ce 
pays; qu’il se borne a juger, comme il le ferait 4 l’égard d’un citoyen fran- 
gais, parce qu’en réalité l’Etat est assigné 4 raison d’actes accomplis par 
lui, non plus jure imperiae, mais jure gestionis, selon |’expression heureuse 
d’un auteur italien, M. Granzana, cité par Rolin dans son Traité de 
droit international (t. 1°, p. 219); 

‘“‘Attendu qu’il résulte de ces diverses considérations que le tribunal est 
compétent pour statuer sur la présente action;”’ (Monnoyer et Bernard ec. 
Etat frangais (Tribunal civil, Charleroi, 1927), 1927, Pasicrisie Belge, 3, 
129, 130, 131.) 


China: 

“The Plaintiffs alleged that the Russian Volunteer Fleet * * * sud- 
denly change [s7c] its name into Sovtorgflot (the Soviet Mercantile Fleet) ; 
that as a matter of fact the two Institutes are identical, or, at least, the 
latter is an assignee or representative in title of the former. Counsel for 
the defendant, on the other hand, brought out two points in defense: (1) 
that the two Institutes are independent from one another, and that 
Sovtorgflot is an innocent purchaser rather than a representative in title 
of the Russian Volunteer Fleet; (2) that granted for argument’s sake that 
the allegations of the plaintiffs are true, the Court has no jurisdiction over 
the defendant, as it is a government institute of the United States of 
Soviet Russia. From the evidence it is clear that the defendant Fleet is 
owned and controlled by Russia. 

“‘As the question of jurisdiction has been raised, that has to be decided 
before considering other questions. This question is one of international 
law. According to the prevailing traditions of international law, merchant 
vessels belonging to a foreign State are exempt from local jurisdiction. 
As the defendant Fleet has been proved to be owned and controlled by a 
State in friendly relations with our country, it is clear that international 
comity does not allow this Court to take jurisdiction in this case. There- 
fore, * * * the petition should be dismissed with costs.” (Rizaeff Fréres 
v. The Soviet Mercantile Fleet (Provisional Court of Shanghai, 1927), 
3 China Law Review (1927), No. 6, 14. See also Judge’s note on the 
decision, ibid. p. 15, and 55 Journal du droit international (1928), 1104.) 


Egypt: 

[Action for damages arising from a maritime collision. Plea to the 
jurisdiction on ground of sovereign immunity denied.] 

“‘Attendu que l'exception est basée sur ce qu’il est établi par un certificat 
délivré par le ‘Registrar General’ de |’Office of Shipping et Seamen que le 
steamer ‘Sumatra’ est la propriété de Sa Majesté Britannique, représentée 
par le ‘Shipping Controller’ lequel a confié la gestion seulement du dit 
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steamer 4 Lord Inchcape; qu’il invoque la régle du droit des gens qui, 
de l’indépendance et de la souveraineté des états, déduit qu’un état 
étranger ne peut étre justiciable des tribunaux d’un autre état; 

“‘ Attendu que l’application de cette régle ne souléve et ne peut soulever 
aucune objection lorsque le fait matériel ou juridique qui donne lieu au 
litige a été accompli dans |’exercice des pouvoirs d’un état considéré comme 
puissance publique et que cet état a été appelé au procés en la dite qualité; 
que le litige conduirait en effet les juges 4 entrer dans l’examen de ]’exercice 
de la souveraineté; qu’il est alors de toute nécessité d’arréter |’action de la 
justice ordinaire et de renvoyer le demandeur A se pourvoir directement 
devant le gouvernement dont les actes lui ont causé préjudice; 

“Mais attendu qu’il en est différemment lorsque le fait, un quasi- 
délit par exemple, comme dans I’espéce, a été accompli par les employés 
d’un état étranger dans la gestion de ses intéréts privés et complétement 
en dehors de son action politique; que l’immunité de juridiction dans ce 
cas serait la négation de la justice puisqu’elle priverait du secours de 
celle-ci les individus dont les intéréts se trouvent en conflit avec les in- 
téréts privés dudit état; 

‘“‘Attendu que la Cour a déja eu l’occasion de proclamer ces principes; 
qu’elle a fait remarquer notamment que le défaut de juridiction des tri- 
bunaux d’un état, A l’égard d’un autre état, est seulement relatif puisqu’il 
est universellement admis qu’un gouvernement étranger peut poursuivre 
comme demandeur, devant les tribunaux d’un autre état, les justiciables 
de ce dernier et qu’il est méme obligé de porter devant ces tribunaux les 
actions concernant les immeubles qu’il posséde dans cet état; 

“‘Qu’elle en a tiré cette conséquence que ce défaut de juridiction ne 
pouvait étre invoqué par l’état qui n’a agi que comme simple particulier 
ou comme personne civile; 

‘“‘ Attendu que la Cour ne voit aucune raison de s’écarter de cette juris- 
prudence antérieure qu’elle maintient (arrét du 9 mai 1912);” (Capitaine 
Hall c. Capitaine Zacarias Bengoa (Cour d’appel mizte, Alexandria, 1920), 
33 Bulletin de législation et de jurisprudence égyptiennes (1920-21), 25, 26.) 


[The facts of this case are not given in the report.] 

“La location d’une villa meublée par un Gouvernement n’est pas un 
acte de puissance publique mais un contrat de droit privé, pour lequel ce 
Gouvernement est soumis 4 la juridiction des Tribunaux étrangers. Le 
Juge mixte des Référés est donc compétent pour ordonner contre le 
Gouvernement locataire un constat urgent requis par le bailleur 4 |’occa- 
sion de la consignation des lieux.”” (Zaki bey Gabra c. Moore et al. (Trib. 
Réf., Cairo, 1927), 17 Gazette des Tribunaux Miztes d’Egypt, 104.) 


[One Jacovidis had been appointed General Agent for Egypt of a private 
tobacco company which had been succeeded in 1925 by the respondent 
Turkish State monopoly as holder of a tobacco concession in Egypt. 
The latter continued for a time to utilize Jacovidis’ services, but discharged 
him in March, 1926. He brought suit against both companies for un- 
reasonable discharge. He also sued the first company alone for sums 
alleged due him out of employees’ savings and insurance funds. Plea of 
= by the Monopoly as an agent of the Turkish State, over- 
ruled. 

“Mais attendu que la jurisprudence mixte est (comme la jurisprudence 
italienne et belge) fixée en ce sens que cette immunité s’applique seulement 
aux actes de souveraineté et non aux actes de gestion pour lesquels l’Etat 
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étranger fait rentrer son activité dans le cadre des droits privés (v. 9 mai 
1912, Bull., 24, 330; 24 novembre 1920, Bull., 33, 25, Jugement Trib. 
civil d’Alexandrie, Gaz. X VI, 123, No. 154. Trib. des référés du Caire, 14 
février 1927, Gaz. XVII, 104, No. 151); 

‘‘Attendu que le Monopole ajoute, il est vrai, que Jacovidis était un 
fonctionnaire de |’Etat ture, et que le licenciement d’un fonctionnaire est 
essentiellement un acte d’administration publique; 

“Mais qu’il est évident que l’engagement de Jacovidis, avec les mémes 
attributions que celles que lui avait confiées la société, n’est que |’acces- 
soire de l’acte de gestion consistant dans l’exploitation en Egypte d’un 
commerce de tabacs; * * * ” (Monopole des tabacs de Turquie ec. Régie 
co-intéressée des tabacs de Turquie (Cour d’appel mizte, 1930), 42 Bulletin 
de législation et de jurisprudence égyptiennes (1929-30), 212, 214.) 


France: 


[Suit on a contract for shipment of goods to Switzerland was brought 
against the Swiss Government and the agent of a bureau set up by it to 
import goods into Switzerland during the war. The appellate court 
reversed a judgment for complainant.| 

“‘Considérant, néanmoins, que le Tribunal a écarté l’exception en 
jugeant que la Convention qui forme |’objet du litige constituerait non 
un acte politique dérivé de la puissance souveraine mais une opération 
de commerce accomplie par |’Etat suisse comme acte de gestion;—qu’en 
tenant pour exact le fondement juridique de cette distinction, il est 
impossible d’admettre l’appréciation par laquelle les premiers juges |’ont 
appliquée aux faits du procés;—que les accords prétendus sur lesquels 
porte le débat n’avaient pas un but commercial, mais tendraient 4 assurer 
pendant la guerre européenne le ravitaillement de la Nation Suisse ;— 
* * *: qu’étant l’oeuvre propre de ‘l’Office Suisse des Transports Ex- 
térieurs,’ ils apparaissent avec leur caractére d’utilité supérieure dans 
l’acte gouvernemental du 6 mars 1917 qui, en instituant cet Office, se 
référe expressément A l’arrété du 3 aotit 1914 ‘concernant les mesures 
propres 4 assurer la sécurité du pays et le maintien de sa neutralité’ ;— 
que la juridiction francaise a, dans de telles conditions, le devoir de se 
déclarer incompétente;’’ (Lakhowsky c. Gouvernement fédéral suisse et 
Regnier (Cour d’appel, Paris, 1921), 48 Journal du droit international 
(1921), 179, 180.) 


[Respondent seeks to set aside an order of attachment of its funds in a 
suit brought on a contract whereby respondent purchased goods to be 
resold to its nationals. The court refused to set the order aside.] 

‘“‘Attendu qu’il est de doctrine et de jurisprudence aujourd’ hui parfaite- 
ment établie, s’agissant du droit national interne, que les actes de |’ Etat 
accomplis par lui en tant que personne privée, concernant des obligations 
de droit purement privé en vertu d’un contrat ayant un caractére absolu- 
ment privé et ne se rattachant pas a l’exercise de la puissance publique 
tombent sous |’application des régles du droit commun pour ressortir 4 la 
juridiction ordinaire; 

“‘Attendu qu’en matiére de droit international, il n’en saurait étre 
difiéremment des actes de gestion accomplis par les Etats étrangers, lors- 
qu’il s’agit pour eux d’obtenir en leur faveur ou de subir l’exécution d’obli- 
gations contractées en dehors de toutes questions de souveraineté ou 
d’indépendance, telles qu’un simple particulier les aurait contractées; 
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qu’en un mot si la régle du droit des gens qui proclame |’indépendance des 
nations, découle du principe de leur souveraineté, elle est sans application, 
quand la souveraineté n’est pas mise en cause, lorsqu’il s’agit d’actes 
n’ayant pas le caractére d’actes de la puissance publique et qu’ainsi les 
Etats étrangers sont, en tant que personnes civiles et au méme titre que les 
autres étrangers, justiciables des tribunaux frangais dans les conditions 
prévues par le Code civil, leur indépendance n’étant pas en jeu lorsqu’ils 
sont appelés en justice non pas comme pouvoir, mais uniquement par 
l’exercice ou la défense d’un droit privé; 

‘“‘Attendu, en l’espéce, que la créance pour la conservation de laquelle 
la saisie critiquée est intervenue se rattache 4 un contrat de droit commun 
en |’état duquel |’Etat roumain a acheté de la Société Pascalet diverses 
marchandises destinées a étre rétrocédées par le Gouvernement roumain 4 
ses ressortissants dans des conditions qui donnent 4 l’opération le caractére 
d’un acte de commerce; qu’elle est exclusive de toute considération tou- 
chant l’exercice de la puissance publique de |’Etat, de son indépendance 
et de sa souveraineté et fait partie de la catégorie des facultés réservées, en 
vertu du droit privé aux simples particuliers; 

‘‘ Attendu en |’état, que le Gouvernement roumain ne peut exciper d’une 
immunité de juridiction relevant de sa souveraineté alors surtout que 
l’Etat francais, dans des cas indentiques n’a pu lui-méme exciper de la 
sienne propre, ainsi qu’il a été en ces derniéres années 4 maintes reprises 
et constamment jugé notamment par la cour du ressort; 

‘“‘Attendu qu’aussi bien il a été admis, méme si en dépit des considéra- 
tions qui précédent il était permis de couvrir de l’immunité les dettes 
privées de l’Etat roumain, qu’un état étranger pouvait renoncer de se 
prévaloir du bénéfice de cette immunité et que cette renonciation pouvait 
étre tacite pour se déduire du fait par cet Etat de conclure un contrat en 
France avec un Frangais;’’ (Etat Roumain c. Pascalet et Cie. (Trib. com., 
Marseille, 1924), 1924 Dalloz, Hebd., 260.) 

[Suit for preliminary attachment of the funds of the commercial repre- 
sentation of the U.S. S. R. for debts of a Russian firm. Granted.] 

“ * * * Attendu que la représentation commerciale de l’U. R. S. 8. en 
France représente obligatoirement aux termes de la législation soviétique, 
les sujets et les sociétés russes qui font du commerce 4 |’étranger; 

“‘Attendu, en outre, que |’Etat russe est pris en tant qu’Etat commer- 
gant et non pas comme Etat souverain; * * * ” (Magasins Universels de 
la R. S. F. S. R. c. Kahn (Trib. civ., Seine (Réf.), 1931), 58 Journal du 
droit international (1931), 412). 


Germany: 

[Suit by German bondholder against an Austrian railroad company for 
payment of bonds with accrued interest. While complainant sought 
execution of a judgment rendered in his favor, the railroad was taken over 
by the Austrian Government which pleaded sovereign immunity. ] 

[TRANSLATION] 


“Tt is unnecessary here to go into 
the question whether the principle 
of exclusion of the home State’s 
jurisdiction over a foreign sovereign 
State would be applicable generally 
and without exception irrespective 
of whether a question of international 


“Es kann hier fiiglich dahin- 
gestellt bleiben, ob der gedachte 
Grundsatz des Ausschlussesder Juris- 
dictionsgewalt des inlaindischen 
Staats iiber einen souverinen aus- 
lindischen Staat, insoweit es sich 
dabei um Rechtsverhiltnisse vélker- 
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law or one of public law were 
involved. 


“‘On the other hand, the question 
must be considered whether the 
principle referred to would be appli- 
cable without exception also when the 
issue pertains to private-law rela- 
tionships. Such a critical distinction 
between the applicability of this 
premise in the domain of public law 
on the one hand, and private law on 
the other, seems the more justified 
since it was a generally ,ecognized 
principle in Roman law, and one 
which has been consistently adhered 
to in modern legislation and, espe- 
cially, in the Austrian civil law and 
public law, that the State assumes as 
soon as it enters the domain of pri- 
vate law, the position to which a 
private-law subject is entitled, with 
respect to its rights and obligations 
and with respect to judicial proceed- 
ings serving the protection of such 
rights. 


“Now, as it is certain, on the one 
hand, that the State must bear fully 
the consequence of such a special 
private-law relationship within its 
own territory, so it is generally 
recognized, on the other hand, by 
theory and practice in international 
law—nay, partly through direct 
legislation,—that in the domain of 
private law, the rule of international 
law concerning the denial of local 
jurisdiction over a foreign sovereign 
State must suffer at least certain 
exceptions. * * * ” 
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rechtlicher oder selbst nur éffentlich 
rechtlicher Natur handelt, als ein all- 
gemeiner und ausnahmsloser zu gel- 
ten habe. 

‘“‘Dagegen ist hier in die Wiirdi- 
gung der Frage einzutreten, ob eine 
solche ausnahmslose Wirksamkeit 
des fraglichen Grundsatzes auch fiir 
das Gebiet privatrechtlicher Verhdlt- 
nisse bestehe. Zu einer derartigen 
kritischen Unterscheidung hinsicht- 
lich des 6ffentlichrechtlichen und 
privatrechtlichen Wirkungsbereichs 
des mehrgedachten Axioms ist um so 
mehr Veranlassung gegeben, nach- 
dem es ein schon aus dem rémischen 
Recht stammender, seitdem conse- 
quent fortgebildeter und nicht min- 
der in den modernen Gesetzgebungen, 
speciell auch im 6sterreichischen 
Civil- und Staatsrechte * * * fest- 
gestellter weiterer Grundsatz ist, 
dass der Staat, sobald er in den Pri- 
vatrechtsverkehr eintritt, auf dem 
Gebiete des Privatrechts und des, 
dem Schutze der Privatrechte die- 
nenden gerichtlichen Verfahrens hin- 
sichtlich seiner Rechte und Pflichten 
im Allgemeinen die einem Privat- 
rechtssubjekte iiberhaupt zukom- 
mende Stellung einnimmt. 

“‘Gleichwie es nun auf der einen 
Seite gewiss ist, dass der Staat die 
Consequenzen dieser besonderen pri- 
vatrechtlichen Stellung innerhalb 
seines eigenen Hoheitsbereichs in vol- 
lem Umfang zu tragen hat, ebenso 
ist es anderseits in der vélkerrecht- 
lichen und prozessualen Theorie und 
Praxis, zum Theil selbst mittelst 
direkter Gesetzesbestimmungen, 
* * * vielfailtig anerkannt, dass auf 
dem Privatrechtsgebiete auch die vél- 
kerrechtliche Geltung des Axioms der 
Nichterstreckung der inlindischen 
Gerichtsbarkeit iiber einen fremden 
souverinen Staat wenigstens be- 
stimmte Ausnahmen zu_ erleiden 


(Heizer g. Kaiser-Franz-Joseph-Bahn A. G. (Gerichtshof fiir Kompetenzkon- 
Slikte, Bayern, 1885), Gesetz- und Verordnungsblatt fiir das Kénigreich Bayern, 


1885, I, 16, 17-18.) 
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[Suit for breach of contract for the delivery of a ship, concluded between 
a German merchant and the Russian Government.| 


[TRANSLATION] 


« * * * Tt should be emphasized 
particularly that, in accordance with 
the decisions of the Prussian court 
of jurisdictional conflicts of 1. 14.82 
and of the Reichsgericht of 12. 12.05 
the distinction between the State as 
exercising its sovereignty and as [ap- 
pearing] in its private-law personal- 
ity, has not been generally recog- 
nized in international law and that 
States are entitled to exterritoriality 
in both of these capacities. 

“Therefore the objection raised 
in this connection by Von Hellfeld 
as creditor, who, although the Rus- 
sian Empire acted in the negotiations 
not as a private enterpriser—jure 
gestonis—but in the exercise of its 
amperium, wished to regard the legal 
relationship existing between him- 
self and the Russian Empire as one 
of private business and, therefore, 
the lawsuit admissible in spite of the 
supposition of generally admitted 
exterritoriality of States, becomes 
irrelevant.”’ 


‘« * * * Im besonderen ist noch 
in Uebereinstimmung mit dem Ur- 
teile des preussischen Kompetenz- 
gerichtshofs vom 14.1.82 und des 
RG vom 12.12.05 zu betonen, dass 
die Unterscheidung zwischen dem 
Staat als Trager der Staatsgewalt 
und als privatrechtliche Persénlich- 
keit im V6élkerrecht nicht zur Aner- 
kennung gelangt ist und die Staaten 
in beiden Beziehungen das Recht der 
Exterritorialitaét haben. 

“Damit entfallt der in dieser 
Beziehung erhobene Einwand des 
Glaubigers, der, obwohl das Rus- 
sische Reich bei den Verhandlungen 
mit von Hellfeld nicht als privatrecht- 
licher Unternehmer—jure gestionis 
—, sondern in Ausiibung des impe- 
rium gehandelt hat, das zwischen 
ihn und dem Russischen Reich be- 
stehende Rechtsverhiltnis als ein 
privatwirtschaftliches betrachtet und 
deshalb hier fiir auch bei Unter- 
stellung der generellen Exterritoriali- 
tat der Staaten den Rechtsweg zuge- 
lassen sehen will.’’ 


(v. Hellfeld g. den Fiskus des russischen Reiches (Preussische Gerichtshof 
fiir Kompetenzkonflikte, 1910), 20 Zeitschrift fiir Internationales Recht (1910) 


416, 437.) 


[Suit for damages sustained by complainant in a collision of his ship with 
a vessel operated by the United States Shipping Board.] 


[TRANSLATION] 

“« * * * To be sure, it cannot be 
denied that the efforts made particu- 
larly in writings on international law 
to remove or, at least, to restrict the 
international law principle of immu- 
nity regarding State property used 
for private purposes, especially in 
the field of international maritime 
law, have found more and more 
sympathy in competent circles. 
However, this development has not 
yet penetrated so generally in the 
practice of international intercourse 
that one can therefrom conclude a 


* * * Freilich ,lisst sich nicht 
verkennen, dass die besonders im 
Schrifttum hervorgetretenen Bemiih- 
ungen, die grundsitzliche vélker- 
rechtliche Immunitit von Privat- 
zwecken dienendem Staatseigentum 
zu beseitigen oder doch einzuschrin- 
ken, besonders auf dem Gebiete des 
internationalen Seerechts in mass- 
geblichen Kreisen mehr und mehr 
Anklang finden. Aber diese Ent- 
wickelung ist in der Praxis des in- 
ternationalen Verkehrs noch nicht 
derartig allgemein in die Erschein- 


legally warranted change of the 
principle of international law (ef. 
also art. 4 of the Constitution of the 
German Reich of August 11, 1919.) 


“Accordingly, we must proceed 
from the premise that a foreign State 
such as the United States of America, 
represented by the U. S. Shipping 
Board, is in principle exempt from 
local jurisdiction even in respect of 
litigations of purely private law 
character, and the only question 
open to inquiry is whether there are 
such special circumstances which 
would justify, in the case at bar, an 
exception to this rule.” 
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ung getreten, dass daraus eine 
rechtswirksame Anderung des oben 
angefiihrten vélkerrechtlichen Grund- 
satzes entnommen werden kénnte 
(vgl. auch die Verfassung des Deut- 
schen Reichs vom 11. August 1919 
Art. 4.) 

‘“‘Demgemass ist auch hier davon 
auszugehen, dass ein auslindischer 
Staat, wie die von dem United 
States Shipping Board vertretenen 
Vereinigten Staaten von Amerika, 
selbst in reinen Privatrechtsstreitig- 
keiten grundsatzlich von der inlind- 
ischen Gerichtsbarkeit befreit ist, 
und es ist nur zu priifen, ob etwa 
besondere Umstinde gegeben sind, 
welche im vorliegenden Fall eine 
Ausnahme von dieser Regel recht- 
fertigen.”’ 


(Gustaf Selling g. United States Shipping Board (The Ice King) (Reichsgericht, 
1921), 103 Entscheidungen des Reichtsgerichts in Zivilsachen, 274, 276, 277.) 


[Suit against the Finnish Railway administration by a German mer- 


chant. 


While the cause of action does not appear in the opinion, the suit 


apparently arose from a contract, and complainant sought the summons of 
the respondent under an arbitration proceeding (freiwillige Gerichtsbarkeit). 
Dismissed on the ground of sovereign immunity.] 


[TRANSLATION] 

“The complainant does not con- 
test that the General Directory 
Board of the Finnish State Railway 
Administration, which complainant 
has designated * * * as the party 
to be summoned, is entitled, as 
representative of the Finnish State 
and of its sovereignty, to the right 
of exterritoriality. * * * Nor would 
the allegation that the issue involved 
relates to a contract, entered into by 
the Finnish State Railway, in Ger- 
many and to be performed therein, 
help to carry the motion to success, 
inasmuch as the latter condition has 
not been fulfilled, the place of per- 
formance of payment, on the part of 
the Finnish State Railways being, 
doubtless, Finland. * * * ” 


‘“‘Dass der von der Antragstellerin 
* * * beteiligt bezeichneten und zu 
ladenden Generaldirektion der Fin- 
nischen Staatseisenbahnen als einer 
Reprisentantin des  Finnischen 
Staatswesens und seiner Souverini- 
tit das Recht der Exterritorialitat 
zusteht, ist von der Antragstellerin 
nicht in Zweifel gezogen. * * * Auch 
der Grundsatz, dass es sich um einen 
von der finnischen Staatseisenbahn 
in Deutschland eingegangenen und 
auch in Deutschland zu erfiillenden 
Vertrag handelt, kann, zumal das 
Vorliegen derletzteren Voraussetzung 
nicht dargetan ist—Erfiillungsort 
der Zahlungspflicht der Finnischen 
Staatseisenbahn wohl in Finnland— 
dem Antrage nicht zum Siege ver- 


(Gehrckens g. Jdrnvagstyrelsen (Oberlandesgericht, Hamburg, 1925), 45 Rechts- 
prechung der Oberlandesgerichte 94; 8 Hanseatische Rechts- Zeitschrift (1925) 


904.) 
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Greece: 

[The Union of Socialist Soviet Republics sold to a Greek national 3500 
oxen, cows and calves, by a contract containing a clause fixing penalties for 
non-performance or defective performance. The cattle were delivered in 
bad condition. The purchaser distrained in satisfaction upon property of 
the vendor within the jurisdiction, and now asked for a declaration that the 
distress was valid. * * * (Statement of facts taken from Annual Digest, 
1927-1928, Case No. 109.)] 


[TRANSLATION] 

“‘Held by the majority of the Court: That the Court had jurisdiction. 
The Union of Socialist Soviet Republics possesses in common with all other 
states all the indicia of a sovereign State. There is no reason to enquire 
into the details of its internal structure and organisation. The Union 
possesses all the attributes of sovereignty within the international field, 
4 such as the right of representation, both in the active and in the passive 
; sense, inviolability, and immunity from jurisdiction for all the organs 
which represent it abroad. 

“However, when the Union chooses to act as the vendor of goods, it 
assumes the character of an entrepreneur, undertakes an ordinary piece of 
civil business and enters into a contract at municipal law. Its relations 
become then cognisable by the Greek courts, since the claimant is a Greek 
national invoking this jurisdiction to settle the question at issue. It must 
also be noted that by virtue of the contract the Union has voluntarily sub- 


mitted to Greek jurisdiction. 


[Report : Themis, vol. 40, p. 486.]”’ 


(Trans- 


lation in Annual Digest, 1927-1928, Case No. 109, p. 172.) 


Italy: 


[Action for recovery of a fee for services contracted for and rendered by 


the complainant in behalf of the Bey of Tunis. 


envoy of the Bey.] 
[TRANSLATION] 

“Certainly the [principle of the] in- 
dependence of a State does not per- 
mit that the acts of a government 
concerning its high political mission 
be subjected to the control of an- 
other Power or a foreign authority, 
or that the exercise of sovereignty be 
subjected to the jurisdiction of a 
foreign power; however, when these 
high prerogatives are not involved, 
when the Government, as a civil 
body, descends into the sphere of 
contracts and transactions so as to 
acquire rights and to assume obli- 
gations like any private person, 
then its independence is not perti- 
nent. The State, when dealing 


solely with private transactions and 
obligations, must follow the rules of 
the common law. * * * 

“Thus in consequence of the above 
considerations it is deducible, that the 


The respondent was the 


“‘Certamente l’indipendenza degli 
Stati non permette che gli atti di un 
Governo concernenti |’alta sua mis- 
sione politica vadano soggetti al sin- 
dacato di altra Potenza o straniera 
autorita, e che l’esercizio della sov- 
ranita cada sotto la giurisdizione di 
un potere straniero; quando perd 
queste eminenti prerogative sono in 
salvo, quando il Governo, come ente 
civile, seende nel campo dei contratti 
ed opera nel senso di acquistare di- 
ritti e di assumere obbligazioni come 
farebbe una persona privata, allora 
nulla ha che vedere |’indipendenza 
dello Stato, allora si tratta sol- 
tanto di azioni ed obbligazioni pri- 
vate, e debbonsi seguire le regole del 
juscomune, * * * 


““Attesoché, come conseguenza 
delle esposte considerazioni ne dis- 


; 
| 
| 
= 
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judges, far from violating Art. 105 of 
the Code of Civil Procedure, have in- 
telligently applied it, by the terms of 
which foreigners having no residence 
within the kingdom may be sued 
before the judicial authorities thereof 
in cases involving obligations arising 
out of contracts or transactions con- 
cluded or to be performed therein. 


“In truth, once the distinction 
between the Government as a body 
politic and the Government as a 
civil entity is admitted, once it is 
recognized that even a State may by 
reason of acts of purely administra- 
tive nature, without offense to its 
political sovereignty, be made sub- 
ject to the jurisdiction of foreign 
courts, there can be nothing more 
correct than that the foreign State 
against whom in this capacity a pro- 
ceeding is instituted, must be in- 
cluded in the category of foreigners 
contemplated in the aforesaid article, 
the States being, in this respect, 
assimilated to other persons, physical 
or juristic, not forming part of the 
Italian kingdom.” 


623 


cende, che i giudicanti, lungi dall 
’avere violato, saviamente applica- 
rono l’art. 105 del codice di pro- 
cedura civile, pel quale lo straniero 
che non ha residenza nel regno pud 
essere convenuto davanti le autorita 
giudiziarie del regno stesso, se si 
tratti di obbligazioni che abbiano 
origine da contratti o da fatti, ivi 
eseguiti, o che vi debbano avere 
esecuzione. 

“Invero, una volta ammessa la 
distinzione fra Governo ente politico, 
e Governo ente civile, una volta 
riconosciuto che anche uno Stato per 
atti di mera gestione pud andare 
soggetto, senza offesa della sua sov- 
ranita politica, al giudizio di stranieri 
tribunali, nulla di pid conforme al 
vero che lo Stato estero, contro il 
quale si agisce nella seconda di tali 
qualita sia compreso nel novero degli 
stranieri contemplati dal suddetto 
articolo, essendo, sotto questo rap- 
porto, gli Stati uguagliati alle altre 
persone fisiche o morali non appar- 
tenenti al regno italiano.” 


(Guttieres c. Elmilik (Corte di Cassazione, Firenze, 1886) 1886 Foro Italiano, 
I, 913, 920, 922, affirming Corte di appello, Lucca, 1886, ibid., 490.) 


[The Greek consul, acting on behalf of his government, contracted to 
pay expenses of maintenance of a Greek subject sheltered in the asylum of 


the municipality of Aversa. 


Upon default in payment, this suit was 


instituted and the court gave judgment for complainant, rejecting a plea 
to the jurisdiction based on sovereign immunity.] 


[TRANSLATION] 

‘< * * * No one can deny that the 
foundation of international law is 
[the principle of] the sovereignty and 
independence of States; and that in 
consequence of this principle each 
State, in the exercise of its powers, 
is exempted from the jurisdiction of 
other States. But the fallacy con- 
sists in considering the State exclu- 
sively and always as a body politic, 
although its activity as a civil en- 
tity cannot be gainsaid, when it 
performs acts acquiring rights and 


«« * * * Che fondamento del di- 
ritto internazionale sia la sovranita 
ed indipendenza degli Stati, niuno 
potrebbe contestare; e che in conse- 
quenza di tale principio ogni Stato 
nell’esercizio dei suoi poteri sia sot- 
tratto alla giurisdizione degli altri, 
egli 6 egualmente indubitato. Ma 
lequivoco sta nel considerare lo 
Stato unicamente e sempre come 
ente politico, doveché non gli si pud 
negare l’attivita ancora di ente civile, 
che operi nel senso di acquistare di- 
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assuming obligations in private rela- 
tionships, like any other physical or 
juristic person being capable of exer- 
cising civil rights. It is most im- 
portant for the State, the guardian 
of the most serious interests, to 
derive benefits from all forms of 
contractual relationships whereby 
the economic and commercial activ- 
ity of the civil community is devel- 
oped, considered in the more general 
relations of the peoples among them- 
selves. To desire that such con- 
tractual relationships be governed 
by the law of nations, is to confound 
different causes and ideas, and to 
push a just principle to the most 
absurd conclusion. The principle 
of the State’s sovereignty could and 
did extend to all possible aspects and 
pass beyond the limits of the rational 
concept of the State as a body politic 
at home and abroad, as long as the 
political condition of nations and 
the traditions of peoples as well as 
the schools of thought conceived the 
idea of the State as being inseparable 
from the person of the prince in 
whom [this idea] was incarnate, and 
whose pantheistic sovereignty was 
impressed into every act, under what- 
soever aspect and in whatsoever rela- 
tion, derived from him. But there 
are not lacking today those who 
understand the twofold function of 
the State, as head of political and of 
economic activity, because a dis- 
tinction must be made between that 
which is sovereign by virtue of su- 
preme power, and that which is 
symbolized in the administrator. 
In its domestic affairs, the State as 
a body politic certainly may not be 
subjected to courts, nor can the 
judicial authority exercise jurisdic- 
tion over any one of its acts. But it 
is no less true that the State does 
become subject to courts insofar as 
it operates within the sphere of 
civil transactions, and it has never 
been objected that the sovereignty 
of the State has been injured there- 
by; whereas the rationality of the 
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ritto e contrarre obbligazioni in 
rapporti privati, come ogni altro 
ente fisico o morale capace dell’eser- 
cizio dei diritti civili. Conciossiaché 
importa certamente allo Stato, che é 
a capo di gravissimi interessi, di pro- 
fittare di tutte le forme e rapporti 
contrattuali onde si compie il movi- 
mento economico nei commerci della 
comunanza civile considerata nel 
rapporto pid generale dei popoli tra 
loro. Or il volere che anche cotesti 
rapporti contrattuali fossero regolati 
dal diritto della gente, importa con- 
fondere cose ed idee diverse, e 
spingere un principio giusto alle 
pit assurde conclusioni. II principio 
della sovranita degli Stati ha potuto 
involvere tutti i possibili aspetti e 
varcare i limiti del concetto razionale 
di Stato ente politico nell’interno ed 
all’estero finché la condizione politica 
delle nazioni e le tradizioni dei popoli 
e delle scuole hanno fatto concepire 
la idea di Stato come inseparabile 
dalla persona del principe in cui 
s’incarnava, e la cui sovranita pan- 
teistica era impressa in ogni atto che 
ne derivasse sotto ogni aspetto ed in 
qualunque rapporto. Ma non é 
omai chi non vegga la doppia fun- 
zione dello Stato secondoché lo si 
consideri a capo del movimento 
politico od economico, perché si ab- 
bia a distinguere quello che vi ha di 
sovrano come potere al sommo della 
scala, da cid che raffigura |’amminis- 
tratore. Anche nel reggimento in- 
terno non é certo lo Stato ente poli- 
tico da potersi tradurre in guidizio, 
né l’autoritd giudiziaria potrebbe 
avere giurisdizione su qualunque dei 
suoi atti. Me bene viene in giudizio 
lo Stato per quello che operi in fatto 
di transazioni civili, né alcuno ha 
mai detto che la sovranita dello 
Stato ne patisse detrimento; quan- 
doché ne soffrirebbe invece la ragione 
del diritto dal sistema contrario pel 
quale gli si attribuisse di poter da 
attore rivendicare i suoi diritti, 
rimanendo d’altra banda intangibile 
verso le azioni altrui. Né molto 


be 
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q 
3 


law would suffer from the opposite 
theory whereby it fie. the State] 
would claim the power to pursue its 
rights as plaintiff, while remaining 
beyond the reach of such action on 
the part of others. Much less can 
it be admitted that sovereignty in its 
international connotation should be 
considered with different criteria, 
inasmuch as the concept of the one 
is necessarily related to and bound 
up with that of the other, it being 
impossible to conceive of them except 
they be intrinsically interrelated. 
Therefore, it is not at all to be feared 
that the State should, solely because 
it is a foreign [State] be offended by 
the exercise of jurisdiction assigned 
to define its civil relations when the 
national State subjects itself thereto 
without the danger of offense to its 
sovereignty.” 


ARTICLE 11 
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meno potrebbe dire alcuno che la 
sovranita nel rapporto internazionale 
fosse da considerare con criteri di- 
versi, quandoché il concetto del l’una 
si rannoda necessariamente e ri- 
sponde a quello dell’altra, non si 
potendo concepirne di fuori che non 
consistesse intrinsecamente al di 
dentro. Il perché non é mica da 
temere che lo Stato, solo perché 
straniero, rimanga offeso dall’eser- 
cizio della giurisdizione deputata a 
definire i rapporti civili, quando lo 
Stato nazionale vi si assogetta senza 
pericolo de sovranita offesa.’’ 


(Typaldos, Consolé di Gregia c. Manicomio di Aversa (Corte di Cassazione, 
Napoli, 1886), 1886 Giurisprudenza Italiana, Pt. I, Sez. I, 228, 229.) 


[Suit on a contract for the delivery of silk cocoons by the commercial 
agency of the Russian Soviet Republic to an Italian firm. The Italian 
firm sought an injunction against the commercial representative of the 


Russian Government concerning the disposal of the goods. 


Respondent, 


while bringing an independent cross-action seeking to attach complain- 
ant’s funds, pleaded to the jurisdiction on the basis of sovereign immu- 


nity.] 

[TRANSLATION] 

“« * * * The doctrine further ad- 
mits that such renunciation of juris- 
dictional immunity may be either 
express, that is explicitly stated, or 
tacit, that is to say, implied by acts 
and circumstances inconsistent with 
a refusal to recognize the jurisdic- 
tion of the other State. 


“The typical case of implied 
renunciation is clearly that of the 
foreign State’s invoking such juris- 
diction by appearing as complainant 
before the courts. But no less clear 
is an implied waiver of immunity, 
with respect to a whole series of re- 
lated acts, when the State proceeds 
to engage in a business or in an 
industry upon the territory of an- 


“< * * * Ammette pure quella dot- 
trina che la rinunzia all’immunita 
giurisdizionale pud essere tanto es- 
pressa, e cioé esplicitamente dichi- 
arata, quanto tacita, vale a dire 
desumibile da atti e fatti che non 
possano conciliarsi col proposito di 
non sottostare alla giurisdizione 
dell’altro Stato. 

‘Tl caso tipico di rinuncia implicita 
si ha evidentemente quando lo 
Stato estero provoca quella giuris- 
dizione facendosi attore avanti i 
tribunali. Manon é meno certo che 
implicitamente venga a rinunciare 
all’immunita, rispetto a tutta la 
serie degli atti relativi, lo Stato che 
si faccia ad imprendere sul territorio 
di un altro l’esercizio di un commer- 
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other State. Indeed, such conduct 
necessarily implies the creation, be- 
tween the State acting and the per- 
sons, physical or juristic, public or 
private, entering into such business 
relations with it, of legal relationships 
giving rise to rights and obligations 
of appreciable economic content, 
upon which, by reason of practical 
exigencies, it is necessary that the 
local courts be able to pass judgment, 
quite apart from the consideration 
that the State, in engaging in busi- 
ness or industry, puts itself in the 
position of private merchants or 
manufacturers. An immunity from 
jurisdiction excluding the judicial 
process between the parties, would 
constitute an absurdity because 
it would absolutely prevent every 
foreign State from exercising any 
commercial or industrial activity, 
whatsoever. * * * 


“‘Appellant objects that the sug- 
gested principles, applicable to 
States in general, are inadmissible 
in the case of the Russian State, 
which has monopolized Russian for- 
eign commerce and raised that 
monopoly to the position of a State 
function. 

“But the Russian Government’s 
monopolization, for political ends, 
of foreign commerce, cannot, as ap- 
pellee correctly observed, divest the 
transactions through which the mo- 
nopoly is exercised, objectively or 
with respect to contracting parties 
or in the States where such com- 
merce will be carried on, from their 
character of commercial operation, 
which is their sole character, involv- 
ing all its consequences, not exclud- 
ing that of an implied renunciation 
of jurisdictional immunity. * * *”’ 


cio o di un’industria. Invero tale 
esercizio implica necessariamente lo 
stabilirsi fra lo Stato, che vi da 
opera, e le persone fisiche e giuri- 
diche, pubbliche o private, che en- 
trano con esso in relazioni d’affari, di 
rapporti giuridici, originanti diritti 
ed obblighi di contenuto economica- 
mente apprezzabile, dei quali neces- 
sita pratiche, oltre la considerazione 
che lo Stato, quando diventa com- 
merciante od industriale, si pone 
nella stessa condizione dei privati 
commercianti od industriali, richie- 
dono che siano chiamati a giudi- 
care itribunalilocali. Un’immunita 
dalla giurisdizione, risolventesi per 
entrambe le parti nel diniego di 
agire giudizialmente, costituirebbe in 
questa ipotesi un assurdo, perché 
impedirebba allo Stato estero in 
modo assoluto di spiegare qualsiasi 
attivitai commerciale od indus- 
triale. * * * 

“Obbietta la ricorrente a questo 
proposito, che i principii valevoli per 
la generalita degli Stati non si adat- 
tano al caso dello Stato russo, il 
quale ha monopolizzato il commercio 
russo con |’estero ed il monopolio ha 
elevato a funzione statale. 


“Ma l’avere il governo russo 
monopolizzato, a fine politico, il 
commercio con l’estero, non toglie, 
come bene osservano i resistenti, che 
oggettivamente, e di fronte sia ai 
terzi contraenti, sia allo Stato dove il 
commercio viene esercitato, le opera- 
zioni, mediante le quali il monopolio 
si attua, rivestano il carattere di 
operazioni commerciali, e soltanto 
questo carattere, a tutti glieffetti, non 
escluso quello di far ritenere la tacita 
rinuncia all’immunita  giurisdizio- 


(Rappresentanza commerciale dell’ Unione delle repubbliche sovietiste socialiste 
ce. Ditta Tesini e Malvezzi (Corte di Cassazione del Regno, Sezioni unite, 1925), 
= + onitore dei Tribunali (1925) 604; 1925 Foro Italiano 1.830, at 833-34, 

5. 


[Trutta, an Italian merchant, entered into a contract with the Ru- 
manian Government for the supply of army provisions. For the guarantee 
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of payments the Rumanian Government deposited certain funds in an 
Italian bank. By the terms of the contract Trutta agreed to invoke, in 


case of litigation, the jurisdiction of Rumanian courts only. 


When a dif- 


ference of opinion arose, however, he brought suit in an Italian court and 
the Rumanian Government pleaded immunity from suit in Italian courts 
alleging that the action arose from an act committed in the exercise of a 
foreign State’s sovereignty. The jurisdiction of the Italian courts was 


upheld.] 


[TRANSLATION] 


“* * * The State, while always 
par excellence a personality of public 
law, has in addition to such capacity, 
whether in the sphere of its domestic 
law or in its foreign relations within 
the cognizance of international law, 
also a private law capacity which it 
possesses by the mere fact of its 
existence, confirmed by the recog- 
nition of its international juristic 
personality, it being impossible to 
conceive of an association of men en- 
dowed with political autonomy and 
sovereignty, which does not have 
and does not exercise also within the 
domain of private law, the capacity 
of performing acts of legal validity, 
and to avail itself of rules of law. In 
the exercise of its private-law capac- 
ity, the State, although its quality 
of public-law personality remains 
unimpaired, is not exercising its 
sovereignty, but is acting like an 
individual similar to any private 
person and creates relationships 
which can in no way be confused 
with those within the cognizance of 
public law. While it is necessary 
that all that it does within the lofty 
sphere of its public power [the State] 
should be exempt from the jurisdic- 
tion of the courts of another State 
lest they impose upon its sovereignty 
and do offense thereto, such is not 
the case with respect to those of its 
acts which are not emanations of its 
sovereignty but result from natural 
and ordinary human activity, such 
as might emanate from any compe- 
tent individual, and by which pri- 
vate-law relationships are created to 
which any notion of sovereignty is 
extraneous. And their nature as 


** * Lo Stato, pur essendo 
sempre persona per eccellenza di di- 
ritto pubblico, alla capacita di di- 
ritto pubblico aggiunge, sia nella 
sfera del suo diritto interno, che nei 
rapporti esteriori di diritto interna- 
zionale, la capacita di diritto privato, 
la quale esso ha per il solo fatto della 
sua esistenza, confermata dal ricono- 
scimento della sua persona giuridica 
internazionale, non essendo concepi- 
bile un’associazione di uomini dotata 
di autonomia politica e di sovranita, 
la quale non abbia e non eserciti 
anche rispetto al diritto privato la 
facolta di compiere atti con efficacia 
giuridica e di valersi delle norme 
giuridiche. Nell’esercizio della capa- 
cita di diritto privato, rimanendo 
integra la sua qualita di persona 
pubblica, lo Stato non mette in 
opera la sua sovranita, ma agisce 
come un particolare a simiglianza di 
qualsiasi privato, e da origine a rap- 
porti che in nessun modo si pud 
riuscire a confondere con quelli di 
diritto pubblico. Se é necessario 
che quanto compie nella sfera ele- 
vata del potere pubblico vada esente 
dal giudizio dei tribunali di un 
altro Stato per impedire che si sov- 
rappongano alla sua sovranita e le 
rechino offesa, non avviene altret- 
tanto per i suoi atti, che non sono 
emanazione della sovranita, ma espli- 
cazione della naturale e comune 
attivita umana, e possono in eguale 
modo compiersi di qualsiasi indivi- 
duo capace. Da essi sorgono rap- 
porti di diritto privato, a cui rimane 
estranea ogni idea di sovranita. E 
siffatta loro natura spontaneamente 
li assoggetta alla giurisdizione dei 
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such spontaneously subjects them to 
the jurisdiction of the courts of 
another State in cases where, accord- 
ing to the law [of such State], they 
are competent to entertain actions 
against foreigners. * * * 

“More significant is the alleged 
right of States sued in private-law 
litigations to refuse recognition of 
the jurisdiction of foreign courts. 
From such a refusal, the existence 
of a customary rule of international 
law is sought to be derived whereby, 
in the absence of treaty, a State 
would be under an obligation to 
provide by its national legislation 
for a prohibition of its local courts 
exercising jurisdiction over foreign 
States. It may be noted that Art. 
34 of the Argentine Civil Code 
recognizes the jurisdiction of its 
courts over actions instituted by its 
citizens against a foreign State 
which has acted within the sphere of 
its private powers; that the German 
Reichstag, in the sitting of February 
7, 1885, rejected a proposed bill 
providing that States not forming 
part of the German Empire, are not 
subject to German jurisdiction; that 
the Institute of International Law, 
with regard to the proposal in its ses- 
sion of 1878, to formulate a regula- 
tion concerning the competence of 
courts in actions against foreign 
States, has approved such a regula- 
tion in its session of 1891, and enu- 
merated among the cases in which 
the aforesaid competence existed, 
insofar as the case at bar is concerned 
actions in rem involving property 
within the State and actions arising 
out of contract; that the Rumanian 
State itself, in the Zappa case, 
strenuously maintained that its 
courts were competent to pass upon 
the controversy with the Greek 
State, and the Rumanian Minister 
of Foreign Affairs, in the Senate 
session of May 15, 1892, declared it 
impossible to consider the Greek 
State in that connection a sovereign 
State, as a body politic, but said 


tribunali di un altro Stato nei casi, 
in cui secondo le loro leggi, possono 
giudicare su stranieri. * * * 


“‘Maggiore importanza invece ha 
il ripetuto disconoscimento della 
giurisdizione dei tribunali stranieri 
da parte degli Stati convenuti in- 
nanzi ad essi per controversie di 
diritto privato. Da questo discono- 
scimento si vuol trarre l’esistenza di 
una norma consuetudinaria di diritto 
internazionale, che, nel silenzio dei 
trattati, imponga agli Stati di sancire 
nel proprio diritto interno una dis- 
posizione, la quale vieti che gli Stati 
stranieri siano sottoposti alla giuris- 
dizione dei tribunali territoriali. Si 
potrebbe ricordare che l’art. 34 del 
c. c. dell’Argentina, ammette la 
giurisdizione dei suoi giudici sulle 
azioni intentate dal cittadino contro 
lo Stato straniero, il quale ha agito 
nella sfera della sua privata autorita; 
che venne respinta dal Reichstag 
germanico nella tornata del 7 febb. 
1885 la proposta di dichiarare che 
non poteva essere sottoposto alla 
giurisdizione tedesca uno stato non 
formante parte dell’impero german- 
ico; che l’istituto di diritto interna- 
zionale sulla proposta fatta nella 
sessione del 1878 di formulare un 
regolamento della competenza dei 
tribunali nei giudizi contro uno 
Stato straniero approvo nella ses- 
sione del 1891 questo regolamento e 
fra i casi, in cui la suddetta giuris- 
dizione pud aver luogo, annoverd, 
per quel che si riferisce alla specie, le 
azioni reali su cose esistenti nel terri- 
torio, e le azioni derivanti da con- 
tratti; e che lo stesso Stato Rumeno 
nel caso Zappa, strenuamente sos- 
tenne che i propri tribunali potessero 
giudicare sulla controversia con lo 
Stato greco, ed il ministro degli 
esteri rumeno nella seduta del senato 
del 15 maggio 1892, dichiaré di non 
potere in quella congiuntura raffigu- 
rare nel regno di Grecia, uno Stato 
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that it must be considered as any 
individual, a civil person defending 
his rights and subject, like any pri- 
vate person, to the Rumanian laws 
and courts. It must be recognized, 
however, that the case-law of the 
more important European States, in 
recent cases and, in accordance with 
the opinions of illustrious text- 
writers, is inclined more or less 
broadly toward appellant’s argu- 
ment, some of them going so far as 
to deny jurisdiction even in cases 
where it is admitted in the other 
State as a necessary exception. 
Nevertheless, our case-law, and that 
of Belgium, supported by writers of 
authority, follow unequivocally the 
opposite opinion which the judg- 
ment appealed from adopted, in few 
words, as the first ground for the 
rejection of the plea to the jurisdic- 
tion, raised by appellant in the ap- 
peal and repeated in this Court. * * * 


“Tt is hardly necessary to mention, 
so manifest it is, that in the contract 
of purchase entered into with Trutta, 
who was not bound to appellant by 
any ties of nationality, appellant 
was not in the exercise of its public 
power but acted in the sphere of its 
civil personality and performed acts 
of essentially private nature which 
might have been done just as well by 
any individual. It may well have 
been induced to buy because of the 
necessity of supplying provisions 
to its army. 

“But such purpose does not alter 
the nature of the contract of pur- 
chase, inasmuch as means were em- 
ployed for its realization which were 
extraneous to the exercise of sover- 
eignty and suited to the ordinary 
course of action of private indi- 
viduals. * * * ”’ 


sovrano, una persona politica, ma 
doverlo considerare come un partico- 
lare qualsiasi, una persona civile che 
difendeva i propri diritti, ed era sog- 
getta al pari di qualunque privato 
alle leggi ed aitribunalirumeni. Ma 
conviene piuttosto subito riconoscere 
che la giurisprudenza dei maggiori 
Stati d’Europa, in ispecie la pid 
recente, uniformandosi al parere di 
illustri scrittori, propende con mag- 
giore o minore larghezza, per la tesi 
del ricorrente, anzi in taluno di essi 
giunge a negare la giurisdizione 
finanche nei casi, in cui negli altri 
Stati viene ammessa come neces- 
saria eccezione. Cid non ostante la 
giurisprudenza nostra e la Belga, con- 
fortate da autorevoli scrittori, segu- 
ono senza incertezze l’altra opinione 
che nella denunziata sentenza con 
poche parole si trova adottata come 
prima ragione di respingere l’eccezi- 
one di mancanza di giurisdizione, dal 
ricorrente sollevata in appello, e 
repetuta in questa sede. * * * 
‘“‘Appena occorre avvertire, tant’é 
manifesto, che il ricorrente nella 
compravendita conchiusa conTrutta, 
il quale non era conesso vincolato da 
rapporto di sudditanza, non svolse 
il suo potere pubblico, ma tratt6 
nella sfera della sua _personalita 
civile e compi atti di carattere es- 
senzialmente privato che avrebbero 
potuto essere egualmente fatti da 
qualsiasi particolare. Ben  poté 
essere indotto a comprare dalla 
necessita di provvedere all’approv- 
vigionamento dell’esercito. 
““Tuttavia questo scopo non altera 
la natura della compravendita, es- 
sendosi impiegati per conseguirlo 
mezzi estranei all’esercizio della sov- 
ranitaé e propri dell’ordinario modo 
di agire dei singoli individui. * * *”’ 


(Stato di Rumania c. Trutta (Corte di Cassazione del Regno, Sezioni unite, 
1926), 67 Monitore det tribunali, (1926) 288; 1926 Giurisprudenza Italiana 
774; 1926 Foro Italiano, I, 584, at 585-86, 589.) 


) 

li 

D 


630 
Netherlands: 
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[Suit for damages resulting from collision between complainant’s vessel 
and a tug-boat owned by the Belgian State and operated by one of its 


officers. 
and the Belgian State. 


The suit was brought against the captain of the Belgian vessel 
The second part of the complaint, concerning the 


Belgian State, was dismissed on the ground of sovereign immunity.] 


[TRANSLATION] 

‘“‘Considering, * * * 

that in international law, which 
governs the relations of independent 
states with one another having mu- 
tually equal rights, no situation is 
disclosed wherein a sovereign State 
would be subject, with respect to acts 
done in the exercise of its govern- 
mental functions upon the territory 
of another State, to the jurisdiction 
of the latter State, except where the 
former State had voluntarily sub- 
mitted to such jurisdiction; 


“‘whereas this principle, which 
was originally admitted only with 
regard to acts done by the State jure 
imperit, has been extended, in conse- 
quence of the continuously broaden- 
ing of the activities of States, to cases 
where a State, in the exercise of 
activity with reference to some pub- 
lic interest, has entered into legal 
relationships which by their nature 
belong to the domain of private law; 


“whereas this principle, thus 
extended, has found favor not only 
in the case-law of many competent 
foreign judicial organs, but has, in 
addition, won many adherents in 
recent legal literature, on the basis 
of such support, this principle may 
be deemed part of the law of nations 
now in force, the provisions of which 
law must be taken into account in 
the application of the national law; 


“‘whereas, consequently, since the 
sovereign Belgian State has included 
the exploitation of a public towing 
service among the number of its 
governmental activities, the question 
of liability resulting from acts com- 


““Overwegende, * * * 

‘dat in het Volkenrecht, regelende 
de betrekkingen tusschen onderling 
onafhankelijke en gelijkgerechtigde 
tegenoverelkaar staande Staten, geen 
plaats is voor eene verhouding, 
waarbij de eene souvereine Staat ten 
aanzien van bij de uitoefening van 
zijn staatstaak op het territoir van 
een anderen Staat gepleegde hande- 
lingen onderworpen zou zijn aan de 
rechtsmacht van dien Staat, be- 
houdens het geval, dat eerstgenoemde 
zich vrijwillig aan die jurisdictie 
onderwerpt; 

“dat dit beginsel, aanvankelijk 
slechts erkenning vindende ten aan- 
zien van door den Staat jure imperii 
gepleegde handelingen, ten gevolge 
van het zich voortdurend uitbreiden 
van het terrein der Staatsbemoeiin- 
gen geleidelijk ook toepassing heeft 
gevonden in gevallen, waarin de 
Staat ter voorziening in een open- 
baar belang zich in in haar aard 
privaatrechtelijke rechtsverhoud- 
ingen heeft geplaatst; 

“dat deze opvatting niet slechts 
in de jurisprudentie van vele buiten- 
landsche daartoe bevoegde rechts- 
organen tot uiting is gekomen, doch 
ook in de nieuwe literatuur veelal 
wordt aangehangen en op grond 
van die erkenning mag worden 
geacht te zijn geworden deel van het 
geldend volkenrecht, met welks in- 
houd derhalve rekening moet worden 
gehouden bij toepassing van het 
nationale recht; 

“‘dat, nu de souvereine Belgische 
Staat de exploitatie van een open- 
baren sleepdienst binnen het terrein 
zijner Staatsbemoeiing heeft ge- 
trokken, de aansprakelijkheid voor 
uit die exploitatie voortvloeiende 


ay 


mitted in the Netherlands in the 
course of such exploitation may not 
be subjected to inquiry by Dutch 
courts, by virtue of the rule of inter- 
national law above set forth; 


“whence it follows, that the 
evidence offered by complainant 
in his pleadings must be rejected, 
inasmuch as the question of the 
extent and manner of the Belgian 
State’s exploitation of its public 
towing service must be left to the 
exclusive judgment of that State, 
since the degree of expansion of such 
activity does not affect its character 
as a governmental function; * * * ” 
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handelingen gepleegd op Neder- 
landsch territoir derhalve krachtens 
de hierboven vermelden volken- 
rechtelijken regel niet onderworpen 
is aan het oordeel van den Neder- 
landschen rechter; 

“dat daaruit tevens voortvloeit, 
dat het bewijsaanbod, door eischer 
gedaan bij de akte door hem bij 
pleidooi genomen, moet worden ge- 
passeerd, daar de vraag, tot welken 
om, vang en op welke wijze de 
Belgische Staat de exploitatie van 
zijn openbaren dienst behoort uit 
te strekken, uitsluitend ter beoor- 
deeling staat van dien Staat, terwijl 
door de aan die exploitatie gegeven 
mindere of meerdere uitbreiding het 
karakter van Staatsbemoeiingen niet 
wordt aangetast; * * * ” 


(F. Advokaat t. I. Schuddinck & den Belgischen Staat (Arrond. Rechtbank, 
Dordrecht, 1923), 1923 Weekblad van het Recht, No. 11088, 5:2.) 


Roumania: 


[Suit on a contract concluded in Roumania between complainant bank 
and the Polish Tobacco Monopoly administered by the Polish Ministry of 


Finance, for the supply of cigars. 
of sovereign immunity overruled.] 


Plea to the jurisdiction on the ground 


“« * * * Considérant que tout Etat doit étre considéré sous deux 


aspects comme conséquence de ses besoins et de ses obligations: (a) 
lEtat qui fait des actes publics, des actes de souveraineté, de gouverne- 
ment, jure imperii, conséquence des besoins politiques et (b) l’Etat qui 
fait des actes civils, des actes de gestion, achéte, vend, fait tout espéce de 
transactions jure privato comme conséquence des grandes attributions et 
des exigences de ]’Etat moderne, cette derniére activité ayant pour effet 
que |’Etat ne se distingue pas d’un particulier; le critérium de la distine- 
tion de tels actes étant de les considérer d’aprés leur nature et non d’aprés 
le but qu’ils poursuivent; * * * ” (Banque rowmaine de commerce c. Etat 
Polonais (Trib. de comm., Ilfov, 1920), 1921/22 Pandectele romdne II. 243; 
19 Revue de droit international privé (1924), 581.) 


Doctrine 


“‘(b) Those who are most opposed to absolute immunity from juris- 
diction say that such immunity only applies to acts which are true mani- 
festations of sovereign authority. 

“But, if so, how can we draw any scientific and clear distinction between 
acts of sovereignty and other acts? 

““C, There can be no doubt that since the last century the activities of 
the State in the economic, financial and industrial spheres have developed 
to such an extent as to render it an increasingly common occurrence 
for it to come into contact with private individuals, particularly in con- 
nection with large undertakings. 

“In these circumstances it might be just to recognize that there are 
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cases in which acts done by a foreign State and leading to a dispute ought 
to be treated by the law as acts of a private individual. 

‘“Working on these lines, certain lawyers and judges have endeavoured 
to build up a new legal theory to provide what they hold to be a more ra- 
tional solution for difficulties which are becoming greater every day. 

‘““At the present time, however, it would be hard to extract from the 
above tendency any definite or precise conclusion which could be used as 
the basis for a uniform arrangement to be concluded between the Powers.”’ 
(Conclusions of M. Matsuda, op. cit.) 


‘““Les seules actions recevables contre un Etat étranger sont: * * * 

“3. Les actions qui se rapportent 4 un établissement commercial ou 
industriel ou & un chemin de fer, exploités par |’ Etat étranger sur le terri- 
toire; 

‘““5. Les actions découlant de contrats conclus par |’Etat étranger sur le 
territoire, si l’exécution compléte sur ce méme territoire en peut étre 
demandée d’aprés une clause expresse ou d’aprés la nature méme de 
laction; * * * ” (Resolutions of the Institut, op. cit., Article 4.) 


4 


The second paragraph of the article contains an exception to the first 
paragraph. The borrowing of money might well fall within the description, 
“financial enterprise,” but the public debt of a State is of a special nature 
deserving special treatment. 

There seems to be no satisfactory definition of ‘‘ public debt,” nor is it easy 
to select a term which would be self-explanatory of the exact category of a 
State’s financial obligations which the text is designed to include. Sefior 
Drago, in his famous note, used the terms, ‘“‘ External debt” and “foreign 
debt’”’ but more frequently spoke of the ‘‘public debt.” (Foreign Relations 
of the United States, 1903, p. 1 et seg.) His article in Vol. I of the American 
Journal of International Law, p. 692, is entitled ‘“‘State Loans in their Rela- 
tion to International Policy.”’ In the body of the article the following ex- 
pressions are used: “‘foreign public debt,’ ‘‘bonds of public debt,’’ ‘‘ public 
debt,”’ ‘‘claims arising from foreign loans,” ‘‘State bonds.” Sir John 
Fischer Williams, in his lectures at the Académie de droit international de la 
Haye, in 1923, used the phrases “‘Engagements pécuniaires des Etats,” 
“‘dettes extérieures des Etats,” “‘contrats d’emprunt”’ and “‘dette publique.” 

At the Hague Peace Conference of 1907, in the discussions of the “‘ Porter 
Convention,” Sefior Drago said that ‘‘A certain class of a very definite na- 
ture is represented by what is called public debt, arising from national loans 
issued through bonds or securities quoted on the markets as stock exchange 
securities.” (Proceedings of the Hague Peace Conferences (Carnegie Endow- 
ment for International Peace, 1921), Volume II, p. 246.) 

The declarations in the nature of reservations which were attached to this 
Porter Convention by the Dominican Republic, Salvador and Mexico (ibid., 
at p. 910), speak of ‘‘public loans constituting national debts” and ‘public 
loans.” 

Although loans to the State, evidenced by bonds or other securities quoted 
on an exchange are perhaps the most typical example of the type of obliga- 
tion here referred to, these characteristics are not essential ones. A ‘‘State- 
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ment of the Public Debt of the United States, September 30, 19317’, issued by 
the Treasury Department of the United States, lists several types of bonds, 
Treasury notes, certificates of indebtedness, Treasury bills, bank notes, 
currency, Thrift and Treasury Savings Stamps, matured interest obligations 
outstanding, accrued discount on War Savings Certificates, settlement war- 
rant checks outstanding and Disbursing Officers’ checks outstanding. All 
such obligations should be included under the term “‘ public debt”’ as used in 
this article. 

The term ‘‘funded debt” is a common one but is inadequate here, since 
there is no distinction in principle between short term loans, evidenced for 
example by treasury notes sold on the market, and long term loans evidenced 
by bonds of extended maturity also sold on the market. It is intended to 
include intergovernmental loans whether or not traded in on exchanges. 
In general, it may be said that this phrase in the text should be given a broad 
rather than a restricted interpretation; the distinction drawn, for example, 
by the Italian Court of Appeal (in the Hamspohn case, infra, p. 638) should 
not be maintained. 

The discussion of the nature of State loans by Dr. Drago and other states- 
men at the Second Hague Peace Conference in 1907 shows how much im- 
portance certain States attach to the treatment of such transactions as 
“sovereign” acts. The following list illustrates the existing divergence of 
judicial opinion on this subject: 


Immunity not maintained: 
Belgium: 
De Croonenbergh c. l Etat indépendant du Congo (1896), 1896 Pasicrisie 
Belge 3.252; Etat de Bahia c. Feldman (1907), 1908 Pasicrisie Belge 2.55. 


Italy: 
Hamspohn ec. Bey of Tunis (1887), 1887 Foro Italiano 1.474. 


Switzerland: 


Ministre des finances autrichien c. Dreyfus (1918), 44 Arréts du tribunal 
fédéral suisse 1.49. 


Immunity maintained: 


United States: 


Leavitt v. Dabney (1868), 37 Howard’s Practice Reports 264; Hassard v. 
United States of Mexico (1899), 61 New York Supplement 939. 


Great Britain: 


Wadsworth v. Queen of Spain (1851), 17 Q. B. 171; Smith v. Weguelin 
(1869), L. R. 8 Exch. 198; Twycross v. Dreyfus (1877), 36 L. T. R. 752. 


France: 


Sée fils et cie. c. le gouvernement d’ Haiti (1875), 3 Journal du Droit Inter- 
national (1876) 126; Affaire Bernet c. Herran et consorts (1880, 1886), 1886 
Dalloz, Pér. 1.393; Reilhac et Chabot ce. Comptoir National d’Escompte 
(1895), 1908. 2. Gazette des Tribunaux 2.270; Gouv. du Maroc et Maspero 


634 COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


c. Laurans et al. (1929), 1930 La Semaine Juridique 602; 1930. 1. Gaz. Pal. 
246. 


Opinions and Decisions 
Permanent Court of International Justice: 

[French holders of Serbian obligations claimed that the bonds should pay 
principal and interest in gold or in foreign currencies, and not in paper 
francs, as the Serbian Government contended. The court decided in 
favor of the French contention.] 

“In the first place, the law governing the obligations at the time at which 
they were entered into must be determined. In the Court’s opinion, this 
law is Serbian law and not French law, at all events in so far as concerns 
the substance of the debt and the validity of the clause defining it. 

“The loans in question are loans contracted by the State of Serbia under 
special laws which lay down the conditions relating to them. These laws 
are cited in the bonds; and it appears that the validity of the obligations 
set out in the said bonds is indisputable in Serbian law. The bonds are 
bearer bonds signed at Belgrade by representatives of the Serbian Gov- 
ernment. It follows from the very nature of bearer bonds that, in respect 
of all holders, the substance of the debt is necessarily the same, and that 
the identity of the holder and the place where he obtained it are without 
relevancy. Only the individuality of the borrower is fixed: in this case it is 
a sovereign State which cannot be presumed to have made the substance 
of its debt and the validity of the obligations accepted by it in respect 
thereof, subject to any law other than its own.”’ (Case concerning the 
payment of various Serbian loans issued in France, Permanent Court of 
International Justice, 1929, Publications of the Court, Series A/B, No. 
34, p. 42.) 


[Facts somewhat similar to above, except that Brazilian loans were in 
question. After language practically identical with the second paragraph 
above, the Court said:] 

“Tt cannot be held that the intention of the borrowing State was to 
render some law other than its own applicable as regards the substance 
of its debt and the validity of the conditions laid down in respect thereof, 
unless there were, if not an express provision to this effect, at all events 
circumstances which would irrefutably show that such was its intention.” 
(Case concerning the payment in gold of the Brazilian federal loans issued 
in France, Permanent Court of International Justice, 1929, Publications 
of the Court, Series A/B, No. 34, pp. 121-122.) 


Great Britain: 

{Holders of Peruvian Government bonds which contained a clause pledg- 
ing the Government to reserve sums sufficient to cover interest out of the 
proceeds of sale of guano, bring an action against agents of Peru for sale of 
guano, seeking a declaration that the interest on the bonds is a prior charge 
on the funds and guano in respondents’ hands. Respondents’ demurrer 
was sustained and this decision was affirmed by the Court of Appeal.| 

“Jessel, M. R.—The first and most important point we are called upon 
to decide is, what is the meaning of a bond given by a foreign government 
to secure the payment of aloan? As I understand the law, the municipal 
law of this country does not enable our tribunals to exercise any jurisdic- 
tion over foreign governments as such. Nor, so far as I am aware, is there 
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any international tribunal which exercises any such jurisdiction. The 
result, therefore, is that these so-called bonds amount to nothing more 
than engagements of honour, binding, so far as engagements of honour can 
bind, the government which issues them, but are not contracts enforceable 
before the ordinary tribunals of any foreign country, or even by the ordi- 
nary tribunals of the country which issued them, without the consent of the 
government of that country. That being so, it appears to me that the 
bond in question confers no right of action on the plaintiffs, and on that 
ground it follows that the demurrer ought to be allowed. * * * ” (Twy- 
cross v. Dreyfus (Court of Appeals, 1877), 36 Law Times Reports 752, 755.) 


[Suit by bondholders of a Peruvian loan against the agents of a Peruvian 
exporting company to compel respondents to apply the proceeds of sales of 
guano to the redemption of the loan. Respondent company had con- 
tracted with the Peruvian government for the exclusive export of guano 
from Peru to Great Britain. According to the conditions of the loan, the 
Peruvian Government pledged all guano imported into, or the proceeds of 
the sale of guano in Great Britain as collateral security for the loan. The 
Peruvian Government was made a respondent but did not appear. Com- 
plaint dismissed. ] 

“It is, in my opinion, a complete misapprehension to suppose that, be- 
cause a foreign Government negotiates a loan in a foreign country, it 
thereby introduces into that transaction all the peculiarities of the law of 
the country in which the negotiation is made. The place where the loan 
is negotiated does not, in my opinion, in the least degree affect the question 
of law. The contract is the same, and the obligations are the same, who- 
ever may be the bondholders. Suppose a French or Belgian company 
residing in Paris or in Brussels instruct their agent in London to subscribe 
for some of these bonds, is the contract between the Peruvian Government 
and a French company or between the Peruvian Government and a Belgian 
company to be regulated by the English law, because the contract is made 
by their agents in London, or are the contracts to vary according to the 
domicil of the subscriber to the loan? If the French Government should 
negotiate a loan on certain specified terms, whether negotiated in Brussels, 
in London, or in Paris, the same law must regulate the whole, and that law 
is the law of France, as much as if it had been expressly notified in the 
articles that the French law would be that by which the contract must be 
construed and governed. So, if the English Government were to negoti- 
ate a loan in Paris or in New York, the English law must be applied to con- 
strue and regulate the contract. But assume that it were otherwise, how 
can this Court interfere? Suppose a palpable breach of the contract 
between the Peruvian Government and the bondholders, and that the 
Peruvian Republic declared that it would not pay a penny to any of the 
bondholders, but would totally disclaim and repudiate all liability, could 
this Court interfere? Some of the States of North America negotiated 
loans partly here and partly at home, and afterwards repudiated them, but 
no one ever attempted to seize any property belonging to those States in 
this country, and enforce a contract between those Governments and the 
holders of their bonds. And if the Court did make such an attempt, it 
would fall into this dilemma: either it would simply make itself ridiculous 
in attempting what is impossible, or if it could assume that the foreign 
Government was answerable to this Court, and bound to pay according to 
its decrees, and then found property belonging to the foreign Government 
in this country, it might alter the relation between the two countries, and 
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enable a bondholder by the aid of the Court of Chancery practically to 
declare war against a foreign country, for it is clear that if the Court of 
Chancery could seize all the guano belonging to the Peruvian Government 
it might as well seize Peruvian vessels under the Article which declares that 
all the other property and sources of revenue of the Republic should be 
applicable to payment of theloan.” (Smith v. Weguelin (Equity Division, 
1869), L. R. 8 Eq. 198, 212-214.) 


Belgium: 

[Suit for breach of contract against a Federal State of Brazil for violation 
of an oral agreement whereby complainant alleges he was to have acted as 
agent for negotiating a loan for the State which was actually negotiated by 
others. The Commercial court, disregarding plea to the jurisdiction, de- 
cided the case for the respondents on the merits. On appeal, the Court of 
Brussels, after declaring that the State of Bahia, as regards loan contracts, 
possessed sovereign rights, nevertheless declared that Belgian courts were 
competent ratione personae to determine this action, and ordered a new 
trial in a civil tribunal, holding the commercial court incompetent ratione 
materiae. | 

“‘Attendu que l’autorisation donnée le 30 1903 par le gouverneur 
de |’Etat de Bahia ne constitue pas un acte de souveraineté, mais un sim- 
ple pouvoir donné a un tiers de rechercher 4 |’étranger un préteur, de 
débattre les conditions de l’emprunt et de les rapporter ensuite au gou- 
verneur de |’Etat de Bahia qui seul avait compétence pour les approuver, 
les modifier ou les rejeter et contracter ensuite l’emprunt; 

“Que ce pouvoir comportait non pas une délégation, mais le mandat 
donné A un intermédiaire ou courtier de faire certaines recherches et dé- 
marches préliminaires en vue de |’émission d’un emprunt; que semblable 
pouvoir ne pouvait conférer qu’un droit civil, et ne touchait en rien A la 
souveraineté de l’Etat de Bahia; * * * 

‘“‘Attendu que l’indépendance réciproque des Etats souverains exige, il 
est vrai, que l’acte souverain d’un Etat ne puisse étre jugé par un autre; 
mais que cela revient 4 rechercher si l’acte, dont les conséquences sont 
soumises aux tribunaux, émane de la souveraineté de |’Etat étranger ou 
reléve du droit civil,—s’il a été accompli par le souverain ou par une en- 
tité exergant des droits privés; 

‘“‘Attendu qu'il suit de ces considérations que les tribunaux belges, in- 
compétents pour juger de la légalité et de l’opportunité de l’autorisation 
donnée au gouverneur de |’Etat de Bahia de contracter l’emprunt dont 
s’agit au procés, et du fait méme de sa réalisation par le chef du pouvoir 
exécutif de l’Etat, le sont pour apprécier les rapports qui ont existé entre 
lui et des tiers dans le but de rechercher des préteurs et de discuter leurs 
conditions; * * * 

“‘Par ces motifs, * * * dit pour droit que les tribunaux belges sont com- 
pétents pour connaitre des conventions intervenues entre l’appelant et 
Etat de Bahia ou ses mandataires relativement 4 certain emprunt que 
voulait contracter cet Etat; * * *” (Feldman c. Etat de Bahia (Cour 
d’appel, Bruxelles, 1907), 1908 Pasicrisie Belge 2. 55, 57-58.) 


France: 


(Complainants, holders of coupon-bonds of a loan floated in 1832 by 
the revolutionary Don Miguel government of Portugal, sued for an in- 
Junction against the respondent bank which, as agent of the Portuguese 


ARTICLE 11 637 


Government, intended to distribute 2,500,000 frances between bondholders 
who, within a certain period, deposited their bonds and agreed to relin- 
quish all claims, on account of the 1832 loan, against the Portuguese 
Government. It should be noted that the Portuguese Government never 
recognized the legality of the 1832 loan and offered to redeem such bonds 
as a matter of grace to French bondholders. Complaint dismissed.] 

‘“‘Attendu, d’autre part, que les fonds dont de Reilhac demande le dépét 
4 la Caisse des consignations de Paris et sur lesquels il entend poursuivre 
une contribution judiciaire appartiennent 4 |’Etat portugais; que le prin- 
cipe de la souveraineté des nations s’oppose A ce que les Tribunaux’frangais 
puissent ordonner aucune mesure d’exécution sur les deniers appartenant 
4 des Etats étrangers, alors méme qu’ils se trouvent en France aux mains 
de Francais; que les nations souveraines ne peuvent étre soumises qu’d 
leurs propres juridictions pour les engagements qu’elles contractent; que, 
si l’article 14 du Code civil autorise 4 citer devant les Tribunaux francais 
létranger qui a contracté des obligations envers un Frangais, cet article ne 
porte aucune atteinte au principe du droit des gens ci-dessus rappelé; 
qu'il n’a trait, en effet, qu’aux engagements privés contractés par des 
citoyens appartenant 4 des Etats différents et non aux engagements aux- 
quels un Etat étranger a pu se soumettre envers un Francais; 

“‘ Attendu que de Reilhac soutient, il est vrai, qu’il a pour débiteur direct, 
non pas |’Etat de Portugal, mais le Comptoir d’Escompte de Paris lui- 
méme; qu’il prétend que celui-ci, s’étant chargé d’émettre l’emprunt des 
Tabacs portugais et ayant accepté comme une des charges de son contrat 
de verser 2,500,000 francs aux porteurs de l’emprunt miguelliste de 1832, 
est obligé personnellement envers lui, aux termes de l'article 1121 du Code 
civil et en vertu de la stipulation pour autrui que |’Etat de Portugal a 
introduite dans son contrat avec le Comptoir d’Escompte en faveur des 
porteurs de l’emprunt susvisé; 

‘Mais, attendu que cette prétention n’est pas moins contredite par les 
faits de la cause que condamnée par les principes du droit; 

“‘Attendu, en effet, que le Comptoir d’Escompte s’est toujours pré- 
senté dans |’affaire, non pas comme agissant en son nom personnel, de ses 
propres deniers et 4 ses risques et périls, mais comme étant chargé par 
Etat portugais et pour le compte de celui-ci, dont il se disait, en réalité, 
le mandataire, de distribuer aux porteurs de l’emprunt de 1832 la somme 
de 2,500,000 francs, qui serait prélevée sur le produit de l’emprunt des 
Tabacs et mise en réserve pour étre appliquée 4 la liquidation 4 forfait des 
réclamations miguellistes; * * *’’ (Reilhac et Chabot c. Comptoir National 
d’Escompte (Tribunal civil, Seine, 1895), 1908. 2 Gazette des Tribunaux 
2. 270, 272.) 


Cf. Bernet et autres c. Herran, Dreyfus-Scheyer et autres (Cour d’appel, 
Paris, 1880, affirmed, Cour de Cassation, Civ., 1886), 1889 Sirey 1.459, 
wherein complainants, bondholders of a state-loan of the Republic of 
Honduras, issued in 1869, sued the respondents in their capacity as mem- 
bers of the supervisory commission of the loan, when the bonds lost their 
value. The court held that the transactions connected with the loan were 
sovereign acts of the Republic of Honduras and the respondents, acting on 
behalf of the Honduran Government could not be sued for such acts in 
that the government itself could not have been sued. 


Cf. also, Dreyfus, Gellniard, Asselin, Dornés et autres c. Dreyfus (Cour 
@appel, Paris, 1877, affirmed Cour de Cassation, Civ., 1878), 1878 Sirey 


t 
r 
e 
3 
t 
e 
y 
e 


638 COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


1.345, 348, 351, a suit between the bondholders of loans of the Peruvian 
Government, issued in 1870 and 1872, respectively, and the bankers who 
were entrusted with the marketing of these loans. 


[Suit against Moroccan Government and its agent, for payment in gold 
of interest on bonds of loan of 1904. Respondents pleaded to the juris- 
diction, claiming sovereign immunity. The trial court overruled this 
plea and this decision was reversed.] 

“‘Attendu que l’indépendance réciproque des Etats, qui est un des 
principes les plus universellement admis du droit des gens, s’oppose A ce 
que les tribunaux d’un pays puissent apprécier les engagements contractés 
par un Etat étranger, le droit de juger les différends nés de ses propres 
actes étant un droit exclusif et inhérent 4 l’autorité souveraine de chaque 
gouvernement; que cette immunité de juridiction est absolue lorsque les 
actes qui donnent lieu 4 une instance judiciaire sont des actes de puissance 
publique ayant été faits par le gouvernement étranger comme pouvoir 
politique dans l’exercice de ses fonctions gouvernementales; * * * 

‘‘Attendu que, par application de ces principes, il est admis que les 
emprunts nationaux émis en France par un gouvernement étranger étant 
des actes politiques, des actes de souveraineté, les souscripteurs ne peuvent 
actionner en responsabilité devant les tribunaux frangais ni le chef de ce 
gouvernement ni les agents financiers et les banquiers qui ont participé 
a l’émission et 4 l’exécution dudit emprunt en vertu de la délégation et 
d’aprés les ordres de ce pouvoir étranger, 4 moins de fautes par eux com- 
mises ou d’engagements personnels contractés par eux envers les sous- 
cripteurs; 

*“Attendu que tel est bien le cas de l’emprunt de 1904 qui fait l’objet 
du litige, cet emprunt ayant été contracté par le Sultan du Maroc pour 
faire face 4 des nécessités publiques et au fonctionnement de l’ensemble 
des services publics et par conséquent en vertu de son pouvoir politique et 
dans |’exercice de sa fonction gouvernementale;’’ (Gouvernement du Maroc 
et Maspero c. Laurans et autre (Cour d’appel, Aix, 1929), 1930. 1. Gaz. Pal. 
246; 1930 La Semaine Juridique 602, 605-606.) 


Italy: 

[Suit on a note given by the Bey of Tunis. On default of payment, com- 
plainant sought to attach funds in Italy received by the Government of 
Tunis as legatee. Respondent raised the plea to the jurisdiction on the 
ground of sovereign immunity. The trial court rejected this plea and 
entertained the action. Reversed on the ground that both parties were 
non-residents of, and that the obligation was assumed and was to be dis- 
charged without, the kingdom.] 

[TRANSLATION] 


“Finally, it is argued that by its 
origin, the note was an obligation 
subscribed by a Head of a State in 
order to provide for public necessi- 
ties, and especially, a treasury bond, 
and must be considered as emanating 
from an act of sovereignty, as to 
which no civil action can be enter- 
tained. The Court finds such an 
argument unfounded; for, apart from 


‘Per la sua derivazione finalmente 
vuol sostenersi che essendo la tischera 
un titolo sottoscritto dal Capo dello 
Stato per sopperire a pubbliche 
necessita, e specialmente un buono 
del tesoro, essa debba ritenersi 
emanare da atto d’impero, attalché 
manchi1’azione civilmente esperibile. 
Ora la Corte considera questo as- 
sunto non fondato; imperocché, 4 


ARTICLE 11 


the fact that the proceeding insti- 
tuted by Hamspohn against the 
Government of Tunis is for the pay- 
ment of an obligation and not for 
damages sustained through the vio- 
lation of a civil right, caused by an 
administrative act, it must be ob- 
served that in view of the criterion 
distinguishing acts of sovereignty 
from acts of management, the former 
being essentially inherent in the 
functions of public power, while the 
latter pertaining to the sphere of 
ownership and obligations and,there- 
fore, common to all juristic persons, 
—treasury bonds issue, both in 
States of a constitutional or of a 
despotic government, from acts of an 
administrative nature and not from 
the exercise of sovereign authority. 
The consolidated public debt, prop- 
erly so called, established by virtue 
of the law as a direct mode of satis- 
fying all the expenses of public 
affairs, administered publicly under 
the immediate supervision of the 
legislative power and resulting in 
the formation of a gran libro [ledger] 
by way of inscription of the same, 
may be regarded as created by an 
act of sovereignty, but the same 
cannot be legitimately said with 
regard to treasury bonds, which, 
released to private persons against 
payment of the face value and pay- 
able at maturity with interest, con- 
stitute only an expedient of financial 
administration, being merely a bill 
of exchange, drawn by the State on 
its own treasury to provide for a 
temporary shortage in the treasury. 
Now, it cannot be disputed that 
when the State enters into such 
contractual relations with private 
persons, although for the purposes of 
public service, it assumes the same 
obligations, acquires the same rights 
and subjects itself to the same laws 
a8 private persons, and this is true 
not only in the modern State wherein 
the ruler is its first officer, but also 
where the State is incarnate in the 
person of the Prince.” 
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prescindere che l’azione esercitata 
dall’Hamspohn contro il Governo 
di Tunisi é preordinata all’adempi- 
mento di una obbligazione e non al 
rifacimento d’un danno per lesione 
di un diritto civile, prodotta da un 
atto amministrativo, 6 da osservare 
come, di fronte al criterio per cui 
vanno distinti gli atti d’impero dagli 
atti di gestione, i primi eSsenzial- 
mente inerenti alle funzioni del 
potere pubblico, ed i secondi attin- 
enti alle ragioni di possesso e di 
obbligazione, e percid comuni a 
tutte le persone meramente giuri- 
diche, i buoni del tesoro, tanto negli 
Stati a forma libera, come nei dis- 
potici, dipendono da atti di gestione 
amministrativa e non da esercizio di 
autoriti di governo. Il vero e 
proprio debito pubblico consolidato, 
istituito dalla legge come modo 
diretto per soddisfare alla spesa dei 
pubblici servizi, amministrato pub- 
blicamente sotto la immediate vigil- 
anza del potere legislativo, e risul- 
tante dalla formazione di un gran 
libro per via d’iscrizioni sul medes- 
imo, potra ritenersi come creato per 
atti d’impero, ma questo non sara 
lecito ugualmente dirlo a riguardo 
dei buoni del tesoro, i quali, rilasciati 
ai privati dietro l’effettivo versa- 
mento della corrispondente somma e 
rimborsabili alla scadenza per la 
totalita di quella insieme ai relativi 
interessi, sono vere cambiali che lo 
Stato trae sulle sue tesorerie per 
provvedere a temporarie deficienze 
di cassa, e, come comodita di esatto 
pagamento delle spese, formano un 
espediente di gestione finanziaria. 
Ora non pud contrastarsi che quando 
lo Stato si pone cosi in rapporto con- 
trattuale coi privati, benché per 
scopi di pubblico servizio, assume le 
stesse obbligazioni, acquista gli stessi 
diritti e si sottopone alle stesse leggi 
dei privati, e cid si verifica non 
solamente nello Stato moderno in 
cui il Principe é il primo magistrato, 
ma anche dove lo Stato sparisce nel 
Principe.” 


) 
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Foro Italiano, I, 474, 487.) 


Switzerland: 


(Hamspohn c. Bey di Tunisi ed Erlanger (Corte d’appello, Lucca, 1887), 1887 
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[Suit against the Austrian Treasury by a holder of Austrian treasury 
bonds which the Austrian Government agreed to repay in Swiss currency 


if such bonds were purchased in Switzerland by Swiss nationals. 


Plea to 


the jurisdiction overruled. On appeal, affirmed.] 


[TRANSLATION] 

“Tt follows therefrom that the 
invoked principle of international 
law can by no means be regarded as 
one generally and unreservedly ac- 
cepted. Although a widely spread 
doctrine concludes from the sover- 
eignty and mutual independence of 
States, a condition precedent of in- 
ternational law, that a State is 
subject to no foreign jurisdiction 
not only with respect to acts per- 
formed in the exercise of its sov- 
ereignty (jure imperii) but, as a rule, 
also when it appears as subject of 
private-law relationships (jure ges- 
tionis). This doctrine is adhered 
to in the German and Austrian, as 
well as the French, English and 
American judicial practice. * * * 
In opposition is, however, since 
1886, the Italian and, since 1903, 
also the Belgian judicial practice, 
according to which a foreign state 
in its character as holder of private 
rights as a rule can be proceeded 
against in the local courts like a 
private person. * * * 


“In view of this legal situation, 
the extension of Swiss jurisdiction 
over the facts in the instant case can 
unhesitatingly be affirmed. The 
legal relationship created between the 
Austrian States and the bondhold- 
ers, through the issue of the treasury 
bonds in question belongs to the 
domain of private law. * * * ” 


“‘Hierbei ergibt sich, dass der 
fragliche Grundsatz des Vélkerrechts 
keineswegs als allgemein und vorbe- 
haltlos anerkannt gelten kann. Wohl 
folgert eine weit verbreitete Lehre 
aus der vd6lkerrechtlich vorausge- 
setzten Souverinitét und gegen- 
seitigen Unabhiangigkeit der Staaten, 
dass ein Staat nicht nur, soweit er in 
Ausiibung seiner Hoheitsgewalt (jure 
imperii) handelt, sondern der Regel 
nach auch soweit er als Subjekt von 
Privatrechtsverhaltnissen (jure ges- 
tionis) auftritt, keiner fremden 
Gerichtsbarkeit untersteht. Dieser 
Auffassung huldigen insbesondere die 
deutsche und die dsterreichische, 
sowie auch die franzésische, en- 
glische und nordamerikanische Ge- 
richtspraxis. * * * Ihr steht jedoch 
schon seit 1886 die italienische und 
seit 1903 auch die belgische Gerichts- 
praxis gegeniiber, wonach ein frem- 
der Staat in seiner Figenschaft als 
Traiger privater Rechte allgemein 
gleich einer Privatperson vor dem 
inlindischen Richter belangt werden 

‘* Angesichts dieser Rechtslage darf 
die schweizerische Gerichtsbarkeit 
fiir den hier gegebenen Tatbestand 
unbedenklich bejaht werden. Das 
durch die Ausgabe der fraglichen 
Staatsschatz-Anweisungen _ begriin- 
dete Rechtsverhaltnis des ésterreich- 
ischen Staates zu dem Anweisungsin- 
habern gehért dem Privatrechte 
an. * * 


(K. K. Oesterreich. Finanzministerium g. Dreyfus (Bundesgericht, 1918), 


44 Entscheidungen des Schweizerischen Bundesgerichtes (1918), 49, 54-55.) 
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ARTICLE 12 


ARTICLE 12 


A State may be made a respondent in a proceeding in a court of another 
State when the proceeding relates to its title, rights or obligations as the 
actual or beneficial owner of shares in a corporation or other association for 
profit organized under the laws of such other State. 


COMMENT 


Cases may arise in which a State holds shares in a private _ business 
corporation or other similar association, and in which the proceeding is 
instituted against the State as a shareholder. Thus, in a proceeding to 
determine who is the rightful owner of certain shares of stock, the State as 
stockholder might be joined with the corporation as a party defendant. 
Cf. Pilger v. United States Steel Corporation (1925), Court of Chancery of 
New Jersey, 97 N. J. Eq. 102; 127 Atl. 103. Or, in the case of assessable 
shares, the State as shareholder might be proceeded against to compel the 
payment of an assessment. 

It should be noted that this article relates only to shares held by one State 
in a corporation or other business association for profit organized under the 
laws of another State,—e.g., shares in the United States Steel Corporation 
held by the French Government. A different problem is presented by a case 
in which a State holds shares in a corporation or association organized under 
its own laws,—e.g., shares held by the United States in the United States 
Steel Corporation or the Emergency Fleet Corporation. As to this latter 
point see Article 26, infra, page 716. 

There seems to be little authority on this point, but attention may be called 
to the case of Franzdésische Republik g. X (Preussische Gerichtshof zur Ent- 
scheidung der Kompetenzkonflikte, 1928), 59.1. Juristische Wochenschrift 
(1930) 213, supra, under Article 6, p. 524. It may also be noted that the 
British Government is a shareholder in the Universal Company of the Suez 
Maritime Canal, an Egyptian company; in 1875 the British Government 
purchased 176,602 shares from the Khedive of Egypt (3 Moore’s Digest of 
International Law, 262). This ownership of shares does not seem to have 
been considered in determining jurisdiction over the Company. (See 
Compagnie Universelle du Canal de Suez c. Compagnie Havraise Péninsulaire 
de Navigation ad Vapeur (Trib. Civ., Mansourak (Egypt), 1921), 12 Gazette 
des Tribunaux Mizxtes d’Egypte 25; Magripli c. La Compagnie du Canal de 
Suez (Cour d’Appel, Alexandrie, 1880), 5 Jurisprudence des Tribunauz de la 
Réforme en Egypte 263; see also Hallberg, The Suez Canal, pp. 225, 227.) 
The Bank for International Settlements is sufficiently protected by Article 
27, infra, page 725. 

The justification for the provision of this article is to be found in the con- 
siderations set forth under Article 11. The present article is, in a sense, one 
application of Article 11, but would probably not fall within the phrase 
“engages in an enterprise.” Only shares in corporations or other associa- 
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tions for profit are included in the text because there does not seem to be any 
authority or justification for subjecting a State to suit because of participa- 
tion in charitable, educational and similar philanthropic associations. 

Both actual and beneficial ownership is included in order to cover cases 
in which the State is itself registered as owner and cases in which the State 
is the beneficial owner although the shares are actually registered in the name 
of some individual. For example, it may be noted that during the War of 
1914-1918 both the United States and Great Britain acquired interests in 
German companies through the Alien Property Custodian and the Public 
Trustee, respectively. 

There is a type of case relating to proceedings usually involving money 
transactions, shares or other movable property which may be considered here 
although not necessarily within the purview of this article. The case is one 
in which a State may have an interest in movable property—such as shares— 
of which it has not possession and which is within the territory of another 
State. A complainant might seek to join the State as a party respondent 
for the purpose of determining rights of other persons to that property. 

The following examples indicate cases arising in private law in which cer- 
tain parties not immediately concerned with the litigation must, nevertheless, 
under the law of some States, be joined in the suit: 

Suit against agent for accounting; all principals must be joined. 

Suit by assignee where assignment did not pass legal title; assignor must 
be joined as plaintiff or defendant. 

Suit against bank to establish a trust on funds deposited; the depositor 
must be joined. 

Suit by remainderman against trustee to establish interest in stock divi- 
dends; all other remainderman and the life beneficiary must be joined. 
(Franz v. Buder (Circuit Court of Appeals, Eighth Circuit, 1926) 11 F. 
(2d) 854.) 


New York Civil Practice Act: 

“$194. Of the parties to the action, those who are united in interest 
must be joined as plaintiffs or defendants except as otherwise expressly 
prescribed in this act. If the consent of any one who should be joined as 
a plaintiff cannot be obtained, he may be made a defendant, the reason 
therefor being stated in the complaint.” 


“$996. Where the complaint demands judgment for the immediate 
possession of the property, if the property is actually occupied, the occu- 
pant thereof must be made defendant in the action. If it is not so occu- 
pied, the action must be brought against some person exercising acts of 
ownership thereupon, or claiming title thereto or an interest therein, at the 
time of the commencement of the action. Any other person claiming 
title to, or the right to the possession of, the real property sought to be 
recovered, as landlord, remainderman, reversioner, or otherwise adversely 
to the plaintiff, may be joined as defendant.” 


“$1017. Parties [to Partition action] 


ARTICLE 12 643 
“Each of the following persons must be made a party to an action for 
partition: 

“1, Every person having an undivided share, in possession or other- 
3 wise, in the property, as tenant in fee, for life, by the curtesy or for years. 
; “2. Every person entitled to the reversion, remainder or inheritance of 
: the undivided share, after the determination of a particular estate therein. 
: “3. Every person who, by any contingency contained in a devise or 
f grant or otherwise, is or may become entitled to a beneficial interest in an 
1 undivided share thereof, provided that where a future estate or interest is 
8 limited in any contingency to the persons who shall compose a certain class 

upon the happening of a future event, it shall be sufficient to make parties 
to the action the persons who would have been entitled to such estate or 
d interest if such event had happened immediately before the commence- 
ment of the action.”’ 
e 
. It is clear that substantial rights of the State may be affected if it is joined 
r even as a nominal party to a proceeding. The instances in which such a 
t case might arise would probably not be numerous but in any case it seems 
inadvisable to make such a state of facts an independent basis for making a 
7 State a respondent. It seems adequate to leave such cases to those which 
;, fall within the scope of Articles 8,9, 10,11and12. Accordingly, no separate 
provision is made in the text to permit the joinder of a State as respondent 
solely for the reason that the rights of other parties are primarily concerned, 
t although there are a few court decisions to the contrary. 
Opinions and Decisions 
or United States: 

“The principal if not the exclusive object of this action, is to enforce the 

i- § recovery of a demand against the Accessory Transit Company, assigned 

— by the state of Nicaragua, to the plaintiffs. The plaintiffs have deemed 
7 it proper to make the state of Nicaragua co-defendants with the Accessory 
F Transit Company; and the latter demur to the complaint, on the ground 
that a sovereign, or a sovereign state, cannot be sued in the courts of 

another state. 

“ * * * cannot a state be made a defendant in an action, for the pur- 
st pose of giving it an opportunity to appear, and thus to enable a court to 
ly decide more intelligently and equitably, in relation to demands which are 
aS sought to be enforced against other defendants? There is nothing neces- 
on sarily derogatory to the character or independence of a state, to be men- 

tioned merely as defendants, conjointly with others in an action. The 

te joinder may amount to nothing more than an invitation to appear by their 
u- representatives or agents; and it may be their desire to accept the invita- 
- tion, if they consider that their appearance would be conducive to justice 
of . or to their own interests. States, as well as individuals, it may be pre- 
he sumed as a general rule, are the best judges of what affects their own 
ng dignity and advantage; and it may be safely left to their own sovereign 
be option to determine whether they shall take part, or not, in any judicial 
ly controversy; not for the purpose of submitting themselves to the coercive 
: power of the court, but, as I have said, for the purpose of enabling it to 

4 arrive at a correct and satisfactory determination. If then, the mere 

j joinder of a state in a civil action, is no derogation from its dignity, or 
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infringement of its sovereignty, the action is not on that account, neces- 
sarily and inevitably untenable; and a demurrer to the complaint on that 
ground cannot be maintained. * * * ” (Manning and Glenton v. The 
State of Nicaragua and The Accessory Transit Co. (Supreme Court, New 
York, 1857), 14 Howard’s Practice Reports (N. Y.) 517, 518.) 


[Suit against respondents, members of the International Committee of 
Bankers of Mexico for appointment of receivers and injunction. Order 
on complainant’s motion reversed. | 

“We consider that the government of Mexico is a necessary party in 
interest in the fund proposed to be impounded by this receivership order; 
and since it is a sovereign state and cannot be made a party without its 
consent, there was no jurisdiction to appoint receivers of its funds or to 
issue an injunction against the disposition thereof.” (Gallopin v. Winsor 
et al. (Sup. Ct., App. Div., N. Y. 1931) 251 N. Y. S. 448, 449.) 

Cf. also the situation in Jrish Free State v. Guaranty Safe Deposit Co. 
(Sup. Ct. of New York, 1927), 129 Misc. 551. 


Great Britain: 

“There have been cases, in which this Court being called upon to 
distribute a fund in which some foreign sovereign or State may have had 
an interest, it has been thought expedient and proper, in order to a due 
distribution of the fund, to make such sovereign or State a party. The 
effect has been, to make the suit perfect as to parties, but as to the sovereign 
or State made a Defendant in cases of that kind, the effect has not been, to 
compel, or attempt to compel, such sovereign or State to come in and 
submit to judgment in the ordinary course, but to give the sovereign an 
opportunity to come in to claim his right, or establish his interest in the 
subject-matter of the suit.”” (Duke of Brunswick v. The King of Hanover 
(Court of Chancery, 1844), 6 Beav. 1, 39; 49 Eng. Rep. 724, 739.) 

See also Lariviére v. Morgan (1872), L.R. 7 Ch. App. 550; Gladstone v. 
Musurus Bey (1862, Ch.), 1 Hemming & Miller 495. 


Belgium: 

[The British Government transferred to Lemoine et Cie. its share of 
war booty and supplies in certain sectors of Belgium. In subsequent 
litigation between the company and the Belgian State, the company 
sought to join the “‘ English State” as a party.] 

“Attendu toutefois que l’article 38 de la loi de compétence attribue au 
juge compétent pour statuer sur la demande principale la connaissance 
des incidents auxquels elle donne lieu, qu’il convient done de rechercher 
si la demande en intervention n’a pas dans ses deux chefs ou dans |’un d’eux 
le caractére d’un incident de l’action principale; 

“‘Attendu que l’appel en intervention en la cause, par l’une des parties 
qui aurait 4 prendre fait et cause pour elle, est une demande qui ne se 
concgoit pas comme ayant une existence indépendante; il n’apparait que 
comme un incident de la procédure ne pouvant nuire a la partie ainsi 
appelée au procés, libre de prendre telle attitude qui lui convient, sans 
qu'il puisse en résulter pour elle un préjudice; 

“Que le juge consulaire, saisi de l’action principale, est compétent pour 
connaitre de cette demande incidente, encore qu’elle échapperait a sa 
compétence a raison de la matiére si elle était intentée séparément * * * ; 

“Par ces motifs, * * * se déclare incompétent pour connaitre de la 
demande en intervention formée par la société Lemoine et Cie. contre 


4 
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ARTICLE 13 645 


Etat britannique, sauf en tant qu’elle tend 4 lui faire prendre fait et 
cause pour elle, dit toutefois n’y avoir lieu d’obliger l|’Etat britannique 4 
conclure sur cette demande, * * * ”’ (Etat belge c. Lemoine et Cie. (Trib. 
de comm., Brussels, 1922), 1922 Pasicrisie Belge 3, 120, 121, 124.) 


ARTICLE 13 


If the law of a State permits a proceeding against property without re- 
quiring the joinder of any person as respondent, such a proceeding may be 
instituted in a court of the State against property in which another State has 
or claims an interest when, in accordance with this Convention, such other 
State might be made a respondent in respect of the claim or claims upon 
which that proceeding is based. 


COMMENT 


In many proceedings, particularly those in Admiralty, and especially under 
the English and American practice, proceedings may be directed against 
the property—in rem. It seems desirable to avoid all uncertainty by cover- 
ing these and other analogous proceedings separately in this article. This 
article would assure the application of the principles of this convention to 
all cases which are initiated not by direct action against the State but by 
proceedings against its property. In such cases, however, Article 19 would 
also be applicable. 

It is not intended to establish by this article any separate basis for making 
aStatearespondent. It is intended merely to provide that in cases in which 
this convention—in Articles 8, 9, 10, 11 or 12—permits a State to be made a 
respondent, the proceeding may, in accordance with the law of the forum, be 
directed against the property of a State. It is thus the general rule, 
by analogy to Article 7, that no proceeding may be instituted against the 
property of a State. As exceptions to this rule such proceedings are per- 
missible: if the State manifests consent in any of the five ways covered 
by Article 8; if the proceedings are directed against immovable property 
(Article 9); if the proceedings are directed against property in which the 
State’s interest arises from succession or gift (Article 10); if the proceedings 
are directed against property which the State uses in the conduct of a busi- 
ness enterprise (Article 11); or if the proceeding is directed against shares 
owned by the State (Article 12). 

This article must, however, be read in connection with Articles 22-23 
dealing with the enforcement of court orders. Many types of proceedings 
are initiated by the attachment of property. This article, by permitting the 
institution of a proceeding against property of a State, does not authorize 
its arrest, seizure or detention. On this point see infra, page 700, Comment 
under Article 23. 

The distinction is the same as that made by MeNair in his fourth edition 
of Oppenheim’s International Law; referring to suits against government- 
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owned ships he says: “‘It is important to note the distinction made in most 
of these cases between a writ of summons instituting an action in rem, and a 
warrant of arrest: the writ in rem is free from objection; it is the arrest that 
must be prevented by the court.’’ (Vol. I, page 678, note 2.) The admi- 
ralty procedure in rem in the United States, however, does not include this 
distinction, since all suits in rem involve the preliminary arrest of the vessel. 
The Rules of Practice for the courts of the United States in Admiralty and 
Maritime Jurisdiction, as promulgated by the Supreme Court of the United 
States, December 6, 1920, provide: 


* * * 


“10. Process in Suits in Rem—In all cases of seizure, and other suits 
and proceedings in rem, the process, if issued and unless otherwise provided 
for by statute, shall be by a warrant of arrest of the ship, goods, or other 
thing to be arrested; and the marshal shall thereupon arrest and take 
the ship, goods, or other thing into his possession for safe custody, and 
shall cause public notice thereof and of the time assigned for the return 
of such process and the hearing of the cause, to be given in such newspaper 
within the district as the district court shall order; and if there is no 
newspaper published therein, then in such other public places in the dis- 
trict as the court shall direct.”” (254 U. S. Appendix 679, 683.) 


The usual case of an admiralty proceeding in rem against a government- 
owned vessel, falls within the scope of the Brussels Convention, as to which 
see supra, page 560 under Article 8 (d). 


PART IV. PROCEDURE 


ARTICLE 14 


A State which is a party to a proceeding in a court of another State shall 
in such proceeding conform to the procedural rules of the forum, except as 
otherwise provided in this Convention. 


COMMENT 


This article contains a general statement of principle, particular applica- 
tions of which are found in other articles, namely, Articles 4, 5, 6 and 15- 
20 inclusive. Article 4 overlaps this article in respect of complainant States. 
In that article it is provided that compliance with certain procedural rules 
of the forum may be made a condition of the institution or continuation of a 
proceeding by a State. In the Comment under Article 4 (supra, p. 506) it 
was noted that where a State is complainant, the power to suspend the 
proceeding is an effective method of securing compliance with the local pro- 
cedural rules without the necessity of directly ordering the State to comply. 
This device can not be utilized when the State is respondent, since obviously 
the avoidance of suspension of the proceedings would be no inducement to 
compliance on the part of a respondent. It becomes all the more necessary, 
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therefore, to include the present article which makes clear that the procedural 
rules of the forum apply to all proceedings to which a State is a party, 
whether as complainant or respondent and that the State is under an obliga- 
tion to conform thereto. The same is true of the intermediate positions of 
counterclaimant or intervenor. The Comment under Article 4 (supra, p. 
506) relative to ‘‘usual rules” of procedure, is equally applicable here. 

No precedent has been found which suggests the contrary of the rule 
incorporated in this article, except with reference to particular details which 
are covered in other articles, especially in Article 18. A study of the cases 
in which States have been parties to proceedings in courts of other States 
leads to the conclusion that this article accurately reflects existing practice. 
This statement is made as a general proposition with necessary reservation of 
such matters as those covered in the Comment under Articles 4, 5, 6 and 15 
to 20 inclusive. 

The following instances are illustrative of the attitude taken by courts 
with respect to compliance with different types of procedural rules by a 
State party litigant. 


LACHES 


United States: 


[The French Republic brought a bill in equity to enforce an exclusive 
right to the use of the word “Vichy” in connection with mineral water.] 

“In such cases either where the government is suing for the use and 
benefit of an individual, or for the prosecution of a private and proprie- 
tary, instead of a public or governmental right, it is clear that it is not 
entitled to the exemption of nullum tempus, and that the ordinary rule of 
laches applies in full force.” (La République Francaise et al. v. Saratoga 
Vichy Spring Co. (Supreme Court, 1903), 191 U. S. 427, 438.) 


France: 


To same effect, see Le gouvernement espagnol c. Vve. et héritiers d’ Aguado 
(Cour d’appel, Paris, 1867), 1867 Dalloz, Pér., 2.49. 


ANSWER OVER PERSONAL SIGNATURE AND UNDER OATH 


Great Britain: 


[The Lord Chancellor, sustaining the lower court in rejecting a plea by 
the complainant King of Spain that he be permitted to put in his answer 
without personal signature or oath]: 

“T took occasion, during the argument at the bar, to throw out my 
opinion, that though the King of Spain sues here as a sovereign prince, 
and is justly allowed so to sue, yet, beyond that, he brings with him no 
privileges that can displace the practice as applying to other suitors in our 
courts. The practice of the Court is part of the law of the Court; if any 
instance could be adduced in which the Court deviated from the general 
practice, or by which the Court was divested of the power of applying the 
universal rule, I should concede to that, and it would assist me in giving 
the Plaintiff relief * * * One of the grounds of Lord Lyndhurst’s decision 
is, that the Appellant should be on the same footing with his adversary, 
subject to the control of the Court, and liable to the rules of practice. 
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* * * ” (The King of Spain v. Hullet and Widder (House of Lords, 1833), 
1 Clark and Finnely 333, 353; 6 Eng. Rep. 941.) 


DISCOVERY 


“T am, therefore, of opinion that Her Most Faithful Majesty being a 
suitor voluntarily in a court of English law becomes subject, as to all 
matters connected with that suit, to the jurisdiction of this Court of Equity. 
That the discovery prayed by this bill is material to the plaintiff’s defence 
at law in that suit, and that this demurrer is too large and must be over- 
ruled, and that it must be with costs.’ (Rothschild v. Queen of Portugal 
(Court of Exchequer, 1839), 3 Younge and Collyer 594, 596; 160 Eng. Rep. 
838.) 


SPECIAL DEFENSES 


Poland: 

[Suit by the commercial representation of the U.S. S. R., holder of a bill 
of exchange which was duly protested to respondent. Complainant ap- 
plied to the District Court of Warsaw for leave to put in force the execution 
clause [klauzula egzekucyjna] whereby he may secure execution by merely 
bringing the bill into court and having it stamped. Under Polish law, the 
respondent may then commence an independent action to have the execu- 
tion clause cancelled. The lower court dismissed the application on the 
ground that as a foreign State could not be sued without its consent before 
Polish courts, the respondent could not bring an action against complain- 
ant for the cancellation of the execution clause and, thus, respondent would 


be deprived of a means of defense. 
[TRANSLATION] 


«< * * * Tndeed, in the theory as 
well as in the judicial practice of some 
States it is recognized that a sover- 
eign State, equal with other States, 
cannot be sued before a foreign court 
in default of renouncing such im- 
munity. This question, however, 
need not be decided in the case at 
bar. Without raising the question 
whether the U.S. 8S. R., by engaging 
in commercial activities in Poland, 
has submitted altogether to the 
jurisdiction of Polish courts in all 
disputes arising from such activities 
within the territory of this State, it 
must be taken that U.S. S. R., by 
instituting a proceeding for the en- 
forcement of its claim against a 
national of this country, had by that 
act recognized the jurisdiction of the 
Polish court in this case and agreed 
to submit to all legal consequences 
connected with the proceedings. It 
cannot shield itself behind its im- 
munity and, particularly, it cannot 
use that plea to hinder or deprive the 
respondent from the means of de- 


On appeal, reversed.| 


Istotnie, w teorji i w praktyce 
sadowej niektérych pafistw przyjety 
jest poglad, ze pafistwo, jako jed- 
nostka suwerenna i réwna innym 
pafistwom, nie mozé byé zapozywane 
przed sad obcy, o ile z tego przywileju 
nie zrezygnuje. Kwestia ta jednak 
w danym przypadku nie wymaga 
rozwigzania. Pomijajac pytanie, 
czy przez podjecie w Polsce dziatal- 
nosci handlowej Zwigzek Socj. Rep. 
Rad tem samem nie poddat sie cai- 
kowicie orzecznictwu sqadé6w polskich 
we wszystkich sporach, z tej dzial- 
alnosci wynikajacych na obszarze 
naszego pafstwa, zauwazyé nalezy, 
ze skoro Zwigzek wszczat poste- 
powanie sadowe o roszczenie prze- 
ciwko obywatelowi miejscowemu, 
tym swoim czynem uznat jurysdy- 
kcje sadu polskiego w danym sporze i 
zgodzit sie na wszelkie konsekwencje 
prawne, zwigzane ze wszczetem 
postepowaniem, immunitetem wiec 
swoim zastaniaé sie juz nie moze, W 
szezegélnosci zaS nie moze na te} 
podstawie tamowaé ani uszczupla¢ 
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fense at his disposal. In the special stuzacych dtuznikowi Srodkéw ob- 
procedure on the ‘‘execution clause,” rony. W postepowaniu klauzulo- 
the respondent can, according to wem dluznik, w myéSl art. 161- 
Article 161 of the Code of Civil ‘‘u.p.c.,ma prawo wytoczyé powédz- 
Procedure, institute a proceeding two przeciwko wierzycielowi celem 
against the creditor to refute his obalenia jego zadaf. Tego rodzaju 
claim. Such action, being in its powdédztwo ze wzgledu na _ sw6j 
nature and owing to its special form, specjalny charakter i tryb zgloszenia 
not a suit in the ordinary meaning of (art. 161—” 161 -—'* -%) nie jest 
this word but rather a means of powdédztwem w zwyklem znaczeniu 
defense against the creditor’s claim, tego wyrazu, lecz jest raczej Srod- 
it must be admissible against a for- kiem obrony przeciwko roszeczeniom 
eign State whether or not the latter wierzyciela, a zatem, jako Srodek 
does, as arule, enjoy immunity from obrony, winno byé dopuszczone 
suit. * * * przeciwko obcemu pafistwu, bez 
wzgledu na to, czy pafistwo to 
korzysta z immunitetu w charak- 
terze strony poswanej czy tez tego 
prawa jest pozbawione. 
(Commercial Representation of the U. S. S. R. c. Towarzstwo Przemyslowo 
Handlowe Maurycy Fajans (Supreme Court, 1928), 7 Orzecznictwo Sadow Pol- 
skich [Decisions of Polish Courts] 364.) 


SECURITY FOR COSTS 


The conventions on private international law which many States have 
concluded, frequently exempt nationals of the contracting parties from the 
necessity of furnishing cautio judicatum solvi. These provisions do not in 
terms apply to foreign complainant States. The exemption for private 
persons is made possible, in part at least, by the usual complementary pro- 
visions in such treaties that judgment for costs or damages will be freely 
executed in the other contracting States. In view of the probable necessity 
that any such judgment against a State would have to be satisfied by legisla- 
tive appropriation, necessarily involving considerable delay, the proper 
protection of the interests of respondents seems to require that the com- 
plainant State give security. Nevertheless, note should be taken of the 
views of Féraud-Giraud, who, after asserting that a State should be required 
to furnish cautio judicatum solvi, remarks: 

“Faut-il ajouter que lorsque des traités, pour faciliter les accés de la 
justice entre Etats, ont dispensé réciproquement les membres de deux 
nations de cette obligation, on ne pourrait traiter plus sévérement |’ Etat 


lui-méme que les simples citoyens, et que l’Etat devra bénéficier de cette 
dispense?” (Féraud-Giraud, op. cit., I, 130.) 


International Conventions 


Convention of The Hague, July 17, 1905, relative to Civil Procedure: 


‘Art. 17.—Aucune caution ni dépét, sous quelque dénomination que ce 
soit, ne peut étre imposé, 4 raison soit de leur qualité d’étrangers, soit du 
défaut de domicile ou de résidence dans le pays, aux nationaux d’un des 
Etats contractants, ayant leur domicile dans l’un de ces Etats, qui seront 


ve ou intervenants devant les tribunaux d’un autre de ces 
tats. * * * 
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“‘ Art. 18.—Les condamnations aux frais et dépens du procés, prononcées 
dans un des Etats contractants contre le demandeur ou l’intervenant 
dispensés de la caution, du dépé6t ou du versement en vertu soit de l’art. 
16, alinéas 1 et 2, soit de la loi de ]’Etat od |’action est intentée, seront, 
sur une demande faite par la voie diplomatique, rendues gratuitement 
exécutoires par l’autorité compétents dans chacun des autres Etats con- 
—” (99 Brit. & For. St. Pap., 990, 995-6; 1909 Dalloz, Pér., 4. 
91, 92. 


Opinions and Decisions 


United States: 


[Plaintiff, the Republic of Honduras, deposited $250 as security for 
costs. It objected to an order of the trial court for additional security 
and its objection had been sustained below. On appeal, this decision 
was overruled. ] 

“Section 3268 of the Code of Civil Procedure provides that a defendant, 
in an action brought in a court of record, may require security for costs in 
cases, among others, where the plaintiff was, when the action was com- 
menced, either ‘a person residing without the state,’ or ‘a foreign corpora- 
tion.’ The plaintiff claims to be a foreign independent state. 

“Tt is urged by the plaintiff that it is neither a person nor a foreign 
corporation, within the meaning of the Code. It is not disputed but that 
the plaintiff is an independent government, recognized as such by the 
United States, and capable of entering into contracts and acquiring 
property, as well as competent, through the rule of comity, of bringing 
and maintaining [sic] actions in the courts of this country; but it is claimed 
that it does not come within the description of legal entities authorized to 
require security for costs. That it is within the spirit of the enactment, 
we think, cannot be disputed, and we are also of the opinion that it is 
within the letter as well.”” (Republic of Honduras v. Soto (Court of Ap- 
peals, New York, 1889), 112 N. Y. 310, 311-12.) 


Great Britain: 


[King of Greece brought action for breach of contract. The defendant 
obtained a rule requiring plaintiff to give security for costs, to which it 
was objected that a foreign sovereign by the comity of nations should be 
exempt from such requirement. The rule was made absolute.] 

“« * * * Tf a foreign prince sends over here to enforce his alleged rights 
in our Courts, he must be subjected to the ordinary rules, to which other 
suitors are liable, and more particularly in commercial dealings * * * ”’ 
(Otho, King of Greece v. Wright (Privy Council, 1837), 6 Dowling, 12, 17.) 

Accord: Emperor of Brazil v. Robinson (King’s Bench, 1838), 6 Adolphus 
& Ellis 801; 112 Eng. Rep. 308. 


[Suit by Costa Rica for accounting from agents for floating a loan. 
Security for costs was given in amount required by law existing at time 
suit was brought, which law was amended in course of the proceeding to 
allow costs to be required according to amount actually incurred. De- 
fendant moved that plaintiff be required to deposit additional security and 
plaintiff appealed from order granting the motion. Affirmed.] 

(Opinion of Mellish, L. J.): ‘‘I am of the same opinion. No suitor has 
any vested interest in the course of procedure, nor any right to complain, 
if during the litigation the procedure is changed, provided, of course, that 
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no injustice is done. Certainly there is nothing unjust in the rule which 
always has prevailed, that suitors who live abroad and have no property 
in this country should give security for costs. That was the rule in courts 
of Equity and Common Law. There seems to have been a practice in 
Equity of limiting the amount, but that practice has been altered during 
this litigation. The order is that when there is a case in which security 
for costs should be given, the Court is to order it to be given for such an 
amount and at such time or times as may be just—thus making a technical 
security a real security; and I see no reason why the rule should not apply 
to this case. The Plaintiffs are a foreign republic having no property in 
this country, and if the Defendants succeed they will probably not get 
their costs unless they have security.” (Republic of Costa Rica v. Erlanger 
(Court of Appeals, 1876), L. R. [1876], 3 Ch. Div. 62, 69.) 


France: 

“Attendu que le capitaine Forward, commandant le vapeur Western- 
Wave, et le Shipping Board, qui intervient en sa qualité d’armateur, 
réclament 4 la Cie des Chemins de fer de Paris 4 Lyon et 4 la Méditerranée, 
réceptionnaire de la cargaison du navire, une somme de 546.936 frances pour 
surestaries; qu’avant toutes exceptions et défenses, la Cie défenderesse 
requiert du Tribunal d’ordonner que les demandeurs soient tenus de 
fournir la caution judicatum solvi, prévue par les articles 16 du Code civil 
et 166 du Code de procédure civile, pour le paiement des frais du procés; 

‘“‘Attendu que le Shipping Board, qui dépend du Gouvernement améri- 
cain dont il fait partie intégrante, ainsi que cela résulte des qualités prises 
et d’une attestation du consul général des Etats-Unis, demande que la Cie 
des Chemins de fer P.-L.-M. soit déboutée des fins de son exception par le 
motif que le Gouvernement américain, comme tel, ne saurait étre contraint 
4 fournir aucune caution; 

*“‘Attendu qu’aux termes des articles visés, tous étrangers demandeurs 
principaux ou intervenants sont tenus, si le défendeur le requiert, de 
fournir caution pour payer les frais et dommages-intéréts auxquels ils 
pourraient étre condamnés; que ces articles ne comportent aucune ex- 
ception en faveur des gouvernements étrangers, ni aucune distinction 
entre ceux-ci et les particuliers; qu’il n’existe pas, d’autre part, de traité 
spécial entre la France et les Etats-Unis qui ait réglé le cas, non plus 
qu’aucune coutume internationale contraire, puisqu’aussi bien la Cour 
d’appel de New York a décidé, par son arrét du 29 janvier, 1889, 4 l’oc- 
casion d’une affaire dans laquelle la République de Honduras plaidait 
devant elle, comme demanderesse, contre un sujet américain, qu’une 
république étrangére rentrait dans les prévisions du Code de procédure 
de Etat New York visant la constitution de la caution judicatum solvi; 

* 

“‘Attendu, en conséquence, qu’il échet de prescrire que les demandeurs 
seront tenus de fournir caution, 4 concurrence d’une somme de 25.000 
francs, montant A ce évalué, d’aprés les éléments de la cause, des droits 
d’enregistrement et autres frais auxquels elle peut donner lieu; 

“Par ces motifs, 

“Avant faire droit, ordonne que, dans le mois du présent jugement, le 
capitaine Forward et le Shipping Board seront tenus de donner bonne et 
solvable caution, laquelle sera présentée et recue en la forme ordinaire, 
conformément aux articles 517 et suivants du Code de procédure civile, 
pour siireté et 4 concurrence d’une somme de 25.000 francs, si mieux 
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n’aiment les demandeurs en opérer le versement 4 la caisse des dépdts et 

consignations avec affectation expresse au cautionnement dont s’agit; 
‘Dit que, faute par eux d’avoir présenté la caution prescrite ou consigné 

la somme dans le délai imparti, ils seront non recevables 4 comparaitre 


devant le Tribunal; 


“Réserve les dépens.”’ (Navire: ‘‘Western Wave” (Trib. de comm., 
Marseilles, 1921), 1921. 2 Gaz. Pal. 112.) 


Netherlands: 
[TRANSLATION] 

“Considering * * * 

that in the judgment of the Court 
no exception can be found by virtue 
of international law whereby the 
‘cautio judicatum solvi’ should not 
be required of foreign states appear- 
ing in suits as plaintiffs, so that the 
provisions of Art. 152 B.R. should 
not be applicable to such foreign 
states; 


“That evidence as to the existence 
of such an exception cannot be de- 
rived from the circumstance that in 
the treaty of The Hague of July 17, 
1905, ‘with regard to civil actions,’ 
by virtue of Art. 17, regulating im- 
munity from the requirement of 
‘cautio judicatum solvi,’ to which 
treaty, moreover, the Ottoman Em- 
pire was not a party, the ‘subjects’ 
of the contracting States are re- 
ferred to exclusively; * * * 


“That the Court considers the 
sum of f. 1000 sufficient for the 
purpose in this instance; * * * 

“Orders that the plaintiff in the 
principal action [i.e. the Ottoman 
Empire] shall give security for such 
costs, damages and interests as it 
may be required to pay, such secur- 
ity to be in the amount of f. 1000; 

“Orders that the security must 
be given within fourteen days of the 
rendering of this judgment, this 
order to be accepted or contested 
within a like period; 


“Reserves decision as to costs; 
* * * 


““Overwegeende: * * * 

“dat immers een door het volken- 
recht erkende uitzondering, krach- 
tens welke de ‘cautio judicatum 
solvi’ niet zou gelden voor vreemde 
Staten zelve, indien zij als eischers 
in rechte optreden, zoodat te hunnen 
aanzien het bepaalde bij art. 152 
B.R. niet toepasselijk zou zijn, naar 
het oordeel der Rechtbank niet 
bestaat; 

“dat als aanwijzing voor het 
bestaan van zoodanige uitzondering 
ook niet beschouwd mag worden de 
omstandigheid, dat in het op 17 Juli 
1905 te ‘s-Gravenhage gesloten verd- 
rag betreffende burgerlijke rechts- 
vordering,’ in art. 17, regelende de 
vrijstelling van de ‘cautio judicatum 
solvi,’ bij welk verdrag evenwel het 
Ottomaansche rijk geen partij gew- 
eest is, uitsluitend gesproken wordt 
van ‘onderdanen’ der contracte- 
erende Staten; * * * 

“dat de Rechtbank te dien aan- 
zien een bedrag van f 1000 voor deze 
instantie voldoende acht; * * * 

“Gelast, dat de eischer in de 
hoofdzaak zekerheid zal stellen voor 
de betaling der kosten, schaden en 
interessen, in welke hij zou kunnen 
worden veroordeeld, en zulks ten 
beloope van een bedrag van f 1000; 

“‘Bepaalt, dat binnen 14 dagen na 
de uitspraak van dit vonnis de 
zekerheid moet zijn gesteld en bin- 
nen gelijken termijn worden aan- 
genomen of betwist; 

“Reserveert de uitspraak om- 
trent de kosten; * * * ” 


(Het Ottomaansche Keizerrijk t. Roselius en Co. (Arrondissement-Rechtbank, 
Amsterdam, 1921), 1921 Weekblad van het Recht, No. 10707, 4: 2.) 
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It should be observed that in Roselius & Co. t. Karsten en Republic of 
Turkey (Rechtbank, Amsterdam, 1926), 1926 Weekblad van het Recht No. 
11583, the giving of security by Turkey pursuant to the foregoing inter- 
locutory judgment was held to spell out an interest on the part of Turkey 
in a lawsuit pending between Roselius & Co. and one Karsten, such as to 
establish a right in Turkey to intervene in such lawsuit, on the ground that 
the security given might be forfeited because of the possible outcome of the 
lawsuit. 


Doctrine 


‘“‘Les seules actions recevables contre un Etat étranger sont: * * * 

Les actions pour lesquelles |’ Etat étranger a expressément reconnu 
la compétence du tribunal.—L’Etat étranger qui lui-méme forme une 
demande devant un tribunal, est réputé avoir reconnu la compétence de ce 
tribunal quant a la condamnation aux frais du procés et quant a une 
demande reconventionnelle resultant de la méme affaire; de méme |’ Etat 
étranger qui, en répondant a une action portée contre lui, n’excipe pas de 
l’incompétence du tribunal, est réputé l’avoir reconnu comme competent ;”’ 

(Resolutions of the Institut de droit international, 1892, Article 4 (Tableau 
général des travaux, 1873-1913, p. 150.)) 


‘‘Resulta pues de todo lo dicho segtin nuestra opinién, que las personas 
jurtdicas [foreign states] al poder adquirir derechos y obligaciones quedan 
de hecho sometidas a los Tribunales de justicia, si bien gozan del privilegio 
de que no se las puede exigir fianza de arraigo pues siempre se las considera 
solventes.”’ (Ifiguez, Comentarios al Cédigo Civil Argentino (Buenos 
Ayres, 1918), p. 93.) (Comment under Art. 34 of the Civil Code, cited 
in Comment Art. 1 (a), supra, p. 482.) 


It will have been noted that the Institut de droit international included the 
requiring of security for a direct counterclaim as among the procedural rules 
applicable to a complainant State. While no body of precedents on this 
point has been found, the rule would seem a proper one if generally appli- 
cable to such cases in any particular forum. In general, on counterclaims 
against complainant States, see Articles 5 and 6, supra, pp. 508 ff., 517 ff. 


ARTICLE 15 


A complainant State, when it institutes a proceeding in a court of another 
State, shall give notice thereof to the government of that State through the 
diplomatic channel. 


COMMENT 


The provision of this article is frankly legislative, and is proposed in the 
interest of both States, z.e. the State which institutes a proceeding as well as 
the State in whose court such a proceeding is instituted. The purpose of the 
article is to avoid unfortunate incidents or misunderstandings which might 
conceivably follow the institution of a proceeding by a foreign State, if the 
Government of the State of the forum were not aware that another State 
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was a complainant in its courts and if the court were not thoroughly familiar 
with the terms and applications of this Convention. For example, a court 
of subordinate jurisdiction might inadvertently order a complainant State 
to produce certain documents, despite the provisions of Article 18. If the 
Government of the State of the forum is duly informed, it may take such 
steps as may seem to it appropriate or necessary to ensure that there will be 
no violation of this Convention. Under Article 3 a State has an option to 
decline to permit another State to be a complainant in its courts if diplomatic 
relations are not maintained between the two States. A State not main- 
taining diplomatic relations might transmit the notice required by this 
article through the diplomatic mission of a third State, whereupon the State 
j of the forum would be in a position to determine whether or not to accord 
4 the permission. This article would not impose an undue burden on a com- 
plainant State and it would tend to eliminate inadvertent breaches of the 
Convention. See also Article 19, infra, page 676. 

A similar thought seems to have inspired an article of the resolution of 
the Institut de droit international of 1892, although the article in question 
is directed to a different aspect of the situation: 

i “‘Article9. Ilest désirable que, dans chaque Etat, les lois de procédure 
accordent des délais suffisants pour que dans les cas d’action portée ou de 
saisie demandée ou pratiquée contre un souverain ou chef d’Etat ou contre 
un Etat étranger, il puisse en étre fait rapport au gouvernement du pays 


7 dans lequel l’action a été portée, ou la saisie demandée ou pratiquée.”’ 
’ (Tableau général des travaux, 1873-1913, p. 150, 152.) 


ARTICLE 16 


A State may provide that a complainant State, when it institutes a pro- 
ceeding in one of its courts, shall designate an agent within the jurisdiction 
of the court authorized to represent it for the purposes of that proceeding. 


COMMENT 


Because of the general immunity of diplomatic officers and the fact that 
in all cases arising under this Convention the complainant State is a non- 
resident of the forum, it is difficult, especially under Anglo-American 
practice, for a respondent to know how to serve the complainant with his 
answer to the complaint or with notice of motions, counterclaims and the 
like. Possibly the Ambassador or Minister of the complainant would 
voluntarily accept service or the respondent might deal with the complain- 
ant’s attorney. The English Court of Chancery has declared that: 


“ * * * A foreign State * * * must sue in the names of some public 
t officers who are entitled to represent the interests of the State, and upon 
i whom process can be served on the part of the Defendants; and who can 
1 be called upon to answer the cross-bill of the Defendants.” (The Colom- 
bian Government v. Rothschild (Court of Chancery, 1876), 1 Simon’s 
1 Ch. Rep. 94, 104; 57 Eng. Rep. 514). 


| 
| 
| 
| 
| 
| 
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The Attorney-General in the same case argued that ‘‘an ambassador 
does not represent his Government in a Court of Justice.” 

Aside from these considerations of the convenience and necessity of the 
respondent, the Court should also have a ready medium of communication 
with the complainant. This article is designed to enable the State of the 
forum to obviate the suggested difficulties. The State of the forum is free 
to indicate the manner in which the agent shall be designated, e.g. through 
the diplomatic channel. Although Article 14 might well be interpreted to 
include the instant provision, it seems preferable to make the matter clear 
by a separate article. 

It would be possible to include in the Convention a provision to the effect 
that a State, by exercising the privilege of instituting proceedings in the 
Courts of another State, thereby agreed that all papers and notices relative 
to the proceedings might be served upon one of its diplomatic or consular 
officers. Such a provision is suggested by the statutory rules for substituted 
service in some States in the United States, but it seems preferable to leave 
the State free to designate an agent of its specific choice. By virtue of 
Article 4, the proceedings instituted by a State could be suspended until such 
an agent were appointed. 

Although it might sometimes be inconvenient for a State to designate an 
agent within the jurisdiction of the court, the general convenience of the 
court and of the respondent seem, in this connection, to be entitled to greater 
consideration. This consideration is not so important for international 


tribunals, although the rules of some international tribunals suggest the 
desirability of the agent’s remaining at the seat of the Court pending the 
trial and determination of the case. 


Rules of International Tribunals 
Permanent Court of International Justice (Article 35): 


(1) When a case is brought before the Court by means of a special 
agreement, the latter, or the document notifying the Court of the agree- 
ment, shall mention: 

(a) the names of the agents appointed by the respective parties for the 
purposes of the case; 

(b) the permanent addresses at the seat of the Court to which notices 
and communications intended for the respective parties are to be sent. 

“In all other cases in which the Court has jurisdiction, the application, 
* * * shall include: 

(a) the name or names of the agent or agents appointed for the purposes 
of the case; 

(b) the permanent addresses at the seat of the Court to which subse- 
quent notices and communications in regard to the case are to be sent. 

‘Should proceedings be instituted by means of an application, the first 
document sent in reply thereto shall likewise mention the name or names 
of the agent or agents and the addresses at the seat of the Court. 

‘“Whenever possible, the agents should remain at the seat of the Court 
pending the trial and determination of the case. * * * ” (Publications 
of the Court, Series D, pp. 47-48.) 
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International Central-American Tribunal: 


[TRANSLATION] 


Article 53. The judicial decree 
by which an action is declared to be 
admitted and whereby it is notified 
to the defendant, in order that he 
may answer the same, shall be com- 
municated to the respective Minis- 
ters for Foreign Affairs, in a note 
accompanied by a literal copy of the 
libel, setting forth the complaint, 
the evidence presented and the 
resolution taken. 

Said communication, upon pre- 
vious telegraphic notice, if possible, 
in which an extract of the libel shall 
be given, shall be sent by registered 
mail, and the notification shall be 
deemed as made as soon as the de- 
fendant’s Government acknowledges 
receipt of the postal dispatch, and in 
any case after thirty days from the 
date in which, according to the 
record in the post office, the notice 
has been mailed, unless it be clearly 
shown that the notification was in 
fact made subsequently. 


Article 54. The orders which the 
Tribunal shall issue, according to 
the provisions of Article X XI of the 
Convention, to establish the situa- 
tion in which the contending Parties 
must remain while the final decision 
is pronounced shall be communicated 
immediately by the most rapid 
means to the interested Parties, and 
also to the other Central American 
Governments. 

Article 55. The complainant in 
the libel or declaration, and the de- 
fendant in his first plea shall desig- 
nate a person or a public office in the 
place where the Tribunal has its 
seat to receive any notifications not 
included in Article 53; and when, 
according to the provisions in Ar- 
ticle XII of the Convention the 
Tribunal may temporarily change 
its seat, it shall decree that the 
Parties, within a period of ten days, 
not to be extended, dating from its 
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Articulo 53. El decreto en que se 
tuviere por admitida una demanda 
y se diere traslado de ella para que 
sea contestada, deberd notificarse 
a los Ministros de Relaciones Ex- 
teriores respectivos por nota a la 
que se acompafiara copia literal del 
libelo de demanda, de las pruebas 
presentadas y de la resolucién re- 
caida. 


Dicha communicacién, previo an- 
uncio telegrdfico, a ser posible, 
en que se dé un resumen del libelo, 
se despachard por correo bajo cer- 
tificeado, y se tendra por hecha la 
notificacién, tan luego el Gobierno 
demandado acuse recibo del des- 
pacho postal, y, en todo caso, trans- 
curridos treinta dias desde la fecha 
en que, conforme a constancia de la 
administraci6n de correos, la nota 
haya sido expedida par au destino, 
a menos que se demuestre por modo 
evidente que la efectiva notificacién 
ha sido posterior. 

Articulo 54. Las medidas que 
el Tribunal dicte, segin lo 
previsto en el Articulo XXI de la 
Convencién, para establecer la situ- 
acién en que deban permanecer las 
partes contendientes mientras no se 
pronuncie el fallo definitivo, se com- 
municarin inmediatamente por la 
via mds rdpida a las partes inter- 
esadas, asi como a los demas 
Gobiernos Centroamericanos. 

Articulo 55. El actor, en el libelo 
de demanda, y el demandado, en 
su primer escrito, designardn una 
persona o una oficina ptblica o 
particular del mismo domicilio del 
Tribunal, para recibir cualesquiera 
notificaciones, no comprendidas en 
el articulo 53, y cuando, conforme a 
lo previso en el Articulo XII de la 
Convencién, el Tribunal trasladare 
su asiento a otro lugar, decretard 
que las Partes, en el término im- 
prorrogable de diez dias, a contar de 


| 
4 
4 
& 


ARTICLE 16 


change of seat, shall make in said 
place a new designation of a person 
or office to receive the notifications. 

Article 56. If in either of the two 
cases provided for in the next pre- 
ceding article, the litigants should 
abstain from making the designation 
therein prescribed, they shall be 
deemed as having waived the right 
to receive any notification whatso- 
ever, and the orders shall be effec- 
tive as against the delinquent Party 
or Parties only during the period of 
forty-eight hours after they shall 
be issued. 

Article 57. All notifications shall 
be made by the Secretary of the 
Tribunal and included in the record 
upon return made, which must 
express the day, hour, place and 
circumstances attending the service 
of said notification, and which shall 
be signed by said functionary and 
the person notified or the person 
who shall receive the notification. 


In case these shall refuse to sign 
or be incapacitated from so doing, 
the fact shall be mentioned in the 
record. 


When the Party shall appear in 
person at the office, or when the 
Secretary shall find him, he shall 
notify him, reading to him the whole 
of the order in question. 

In all other cases, the notification 
shall be made by means of a warrant 
which shall be delivered to the desig- 
nated person or to any employee in 
the office chosen for the purpose. In 
case the Party who must receive the 
warrant shall not be found in his 
domicile, or in case the office indi- 
cated shall not be open, the warrant 
shall be sent by registered mail to 
said person, or to the chief or secre- 
tary of the office which will be 
equivalent to a legal compliance 
with the act of notification. 
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su nueva instalacién, hagan en 
dicho lugar nuevo sefialamiento de 
persona u Oficina para notificaciones. 

Articulo 56. Si en uno u otro 
caso de los indicados en el Articulo 
anterior, los litigantes se abstu- 
vieren de hacer el sefialamiento pre- 
visto, se tendrin por renunciadas 
tdcitamente las notificaciones que 
ocurran, y los proveidos serdn efec- 
tivos en cuanto a la Parte or Partes 
omisas, por el solo transcurso de 
cuarenta y ocho horas después de 
dictadas. 


Articulo 57. Toda _notificacién 
ser4 efectuada por el Secretario del 
Tribunal y se hard constar en el 
expediente mediante raz6n que ha 
de expresar el did, la hora, el lugar 
y las circunstancias de la diligencia 
y que firmardn dicho funcionario y 
la persona notificada o que recibiere 
la notificacién. En caso de nega- 
tiva de ésta a firmar o de impedi- 
mento para ello, se mencionard esa 
circunstancia en la diligencia. 

Cuando la Parte occurra a la 
oficina o cuando el Secretario la 
encuentre, le hard la notificacién 
leyéndole integramente el proveido 
de que se trate. 

En los demds casos la notificacién 
se har4 por medio de cédula que se 
entregard4 a la persona designada o 
a cualquier empleado de la oficina 
elegida al efecto. 

Cuando quien deba recibir la 
cédula no se hallare en su domicilio, 
or cuando la oficina sefialada no 
estuviere abierta, la cédula se en- 
viard por correo y bajo certificacién 
a dicha persona y, en su caso, al jefe 
o secretario de la oficina, con lo cual 
el acto de la notificacién quedard 
legalmente cumplido. 


(Convention for the Establishment of an International Central-American 
Tribunal, signed at Washington, February 17, 1923, Annex B, Rules of Pro- 
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cedure, Conference on Central American Affairs, Washington, December 4, 
1923 (Washington, Government Printing Office, 1923), 332-334.) 


Opinions and Decisions 


Great Britain: 

(Opinion of Lord Cairns, L. J.):‘‘ * * * It was then contended that the 
republic of the United States as a body politic being Plaintiff, no effectual 
discovery could be had from it, or relief against it, on a cross bill; that it 
is a condition of obtaining relief in equity, that discovery may be had 
against the Plaintiff on a cross bill filed by the Defendant; and that in the 
case of a corporation, this right is preserved by the rule that its officers 
may be made co-Defendants for discovery. 

“‘It is to be observed, however, with regard to the case of a corporation, 
where the Court making an exception from its general rules allows persons 
who are merely witnesses to be made co-Defendants for discovery, that the 
exception does not depend on any reasons springing out of the nature of 
bills and cross bills; for the officers of a corporation may be sued with the 
corporation, even where no litigation has been commenced by the corpora- 
tion; nor does the liability of the officers to discovery affect the question 
who is to be Plaintiff; for the corporation sues for the corporate property 
without joining any officer of the corporation as a co-Plaintiff. 

“The rule of the Court as to corporations, if it proves anything, would 
seem to shew that in a cross bill against the United States there would be 
a right to join some officer of the United States for the purpose of discovery. 
The Vice-Chancellor appears to have thought that the President of the 
United States was not an officer who could thus be joined as a Defendant, 
and I do not desire to express an opinion differing in that respect from the 
opinion of His Honour. But if the reference to suits against corporations 
does not establish a right to make some officer of the United States a co- 
Defendant to a cross bill, it is, as I think, altogether irrelevant. It is, 
however, in my opinion, an error to suppose that the right of a Plaintiff 
to sue depends in any way on the effectiveness of the discovery which on a 
cross bill can be exacted from him. From an infant, a lunatic, a repre- 
sentative, trustee, or executor, wholly ignorant of the occurrences which 
are the subject of the suit, no practical discovery can be obtained, and yet 
they can maintain a suit. I apprehend that the only rule is, that the 
person, state, or corporation which has the interest must be the Plaintiff, 
and the Court will do the best the law admits of to secure to the Defendant 
such defensive discovery and relief as he may be entitled to. The Court 
can in all cases suspend relief on the original bill until justice is in this 
respect done to the Defendant.”” (United States of America v. Wagner 
(1867), L. R. II Chancery App. 582, 594-595). 


[On motion by defendants in suit by United States of America, for an 
order extending the time for closing the evidence in the original suit until 
one month after the plaintiff puts in its answer to defendant’s cross bill 
for discovery, which was filed against ‘‘the United States of America and 
President Andrew Johnson:”’’] 

“‘Now the selection of the President of the United States is open at once 
to this objection, that the Court cannot take judicial notice—nor do I 
suppose it is a matter of fact—that the United States Government have 
control over their President or can compel him to produce papers or the 
like, and therefore I cannot make any order that the proceedings in the 
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original suit be stayed until the President has put in hisanswer. No doubt 
ways and means are to be found for getting the discovery sought. It is 
not for me to point them out, nor do I at present give any opinion whether 
these Plaintiffs have forfeited their right by not demurring to the bill. 
It is enough to say that I by no means see any failure of justice by refusing 
to stay proceedings until the President has answered; and in saving this 
I do not in the least hold out the notion that because a State is not rep- 
resented by an individual that therefore such State can be in a better 
position than a monarchy, or can sue in this Court without doing that 
justice through the means of discovery, which this Court insists shall be 
given by persons in the position of suitors, against whom a cross bill may 
be filed. I can do no more than make an order staying proceedings until 
the answer of the United States is put in, and the costs must be costs in 
the cause.” (Prioleau v. United States, and Andrew Johnson (1866), 
L. R. II Equity 659, 668-669.) 


ARTICLE 17 


A State may provide that when a proceeding is instituted in one of its 
courts by another State, the complainant shall indicate clearly that such 
proceeding is instituted by a State; and that the complainant, if it fails so 
to indicate, may not thereafter in that proceeding avail itself of the privileges 
and immunities which would otherwise appertain to it as a State. 


COMMENT 


Difficulty has sometimes arisen over the proper designation of the com- 
plainant State. 


Opinions and Decisions 
United States: 


[In an action for money had and received the respondent moved to 
vacate an arrest procured by complainant, alleging that there was no 
proper party plaintiff. The motion was not granted.] 

‘“The English authorities appear to settle these points. That the sover- 
eign of a foreign country may sue in the tribunals of the realm, but he sues 
as anindividual. An action cannot be sustained in the name of his agent, 
although they may be regularly empowered to act in the identical business. 
He is the party in interest. He must swear to an answer to a cross bill, if 
one is required. He would be the party to be examined personally, 
whenever such an examination was warranted by the rules of the court. 

‘‘ Again: If a state sues, without the individuality of a monarch, some 
public officer representing it must be upon the record; and it seems that a 
minister plenipotentiary is not such an officer. * * * 

‘“We must then admit these recognized governments to sue in our courts 
under their federative title, and adapt our forms of proceeding, if possible, 
so as to do justice to all parties; or we must allow an individual representa- 
tive, clothed with competent authority from his government, to act on its 
behalf, and thus have a party on the record who can be strictly subjected 
to those forms. 

“In my opinion, the action can be maintained in the name of the 
republic as an aggregate body; and the modes of proceeding in cases of 
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foreign corporations, and of other states of the union may be resorted to 
for the regulations of the practice.”’ (The Republic of Mexico v. Arrangois, 
et al. (Superior Court, New York, 1855), 11 Howard Practice (N. Y.) 1,4, 5.) 


Great Britain: 

[A bill was brought in the name of ‘‘the Government of the State of 
Colombia and Don M. J. Hurtado, a citizen of that State, and Minister 
Plenipotentiary from the same to the Court of His Britannic Majesty, 
and now residing at 33 Baker Street, Portman Square, in the county of 
Middlesex.’’ A demurrer to the bill was sustained. | 

‘« * * * A foreign State is as well entitled as any individual to the aid 
of this Court in the assertion of its rights: but it must sue in a form which 
makes it possible for this Court to do justice to the Defendants. It must 
sue in the names of some public officers who are entitled to represent the 
interests of the State, and upon whom process can be served on the part 
of the Defendants; and who can be called upon to answer the cross-bill of 
the Defendants. This general description of ‘The Colombian Govern- 
ment’ precludes the Defendants from these just rights; and no instance 
can be stated in which this Court has entertained the suit of a foreign State 
by such a description.”” (The Colombian Government v. Rothschild (Court 
of Chancery, 1826), 1 Simons’ Ch. Rep. 94, 103; 57 English Reports 514.) 


[Bill filed by ‘“‘The United States of America.’’] 

(Opinion of Lord Cairns, L. J.): ‘“‘It is admitted that, upon the state- 
ments in the bill, it must be taken that the property claimed in the suit 
belongs to the United States of America, a foreign sovereign state, adopting 
the republican form of government, and recognized and treated with as 
such, and under that style, by Her Majesty; but it is contended that this 
foreign state, being a republic, cannot sue in its own name, and must 
either associate with it as Plaintiff, or proceed in the name of, the President 
of the Republic, or some other officer of state. 

‘‘A proposition so startling, so grave in its consequences, and in such 
apparent antagonism to the rules, that the proper Plaintiff is to be sought 
in the owner of the subject matter of the suit, and that a foreign state is at 
liberty to sue in any of our Courts, would seem to require some argument 
and authority to supportit. It was contended then, that when a monarch 
sues in our Courts, he sues as the representative of the state of which he is 
the sovereign; that the property claimed is looked upon as the property of 
the people or state; and that he is permitted to sue, not as for his own 
property, but as the head of the executive government of the state to which 
the property belongs; and it was contended, in like manner, that when the 
property belongs to a republic, the head of the executive, or in other 
words the President, ought to sue for it. 

‘This argument, in my opinion, is founded on afallacy. The sovereign, 
in a monarchical form of government, may, as between himself and his 
subjects, be a trustee for the latter, more or less limited in his powers over 
the property which he seeks to recover. But in the Courts of Her Maj- 
esty, as in diplomatic intercourse with the government of Her Majesty, it 
is the sovereign, and not the state, or the subjects of the sovereign, that is 
recognised. From him, and as representing him individually, and not his 
state or kingdom, is an ambassador received. In him individually, and 
not in a representative capacity, is the public property assumed by all 
other states, and by the Courts of other states, to be vested. In a re- 
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public, on the other hand, the sovereign power, and with it the public 
property, is held to remain and to reside in the state itself, and not in any 
officer of the state. It is from the state that an ambassador is accredited, 
and it is with the state that the diplomatic intercourse is conducted.” 
(United States of America v. Wagner (Chancery, 1867), L. R. II Chancery 
App. 582, 593.) 


It seems undesirable, however, to attempt to specify in detail an exact 
procedure. Itis sufficient to specify that the State of the forum may provide 
by statute, order, or decree that the interest of the complainant State shall 
clearly appear when the proceeding is instituted. It frequently happens 
that a proceeding is instituted on behalf of a State by an agent thereof, 
and that the papers in the proceeding would not reveal the principal; this 
article would take care of such a case. 

It should be noted that if the proceeding is in reality instituted by a State, 
that State is under a duty, according to Article 15, to give notice to the State 
of the forum. This article, in addition, provides for the equivalent of direct 
and immediate notice to the court and to the respondent. 

A brief list of cases indicates the variety in existing practice; where the 
name of a State does not appear in the case name, one party is an agent of 
the State: 


Henry S. Rowan v. Sharps’ Rifle Manufacturing Co., supra, pp. 509-510. 

The Colombian Government v. Rothschild, supra, p. 654. 

Russian Socialist Federated Soviet Republic v. Cibrario et al., supra, p. 493. 

His Catholic Majesty Ferdinand the Seventh, King of Spain and the Indies v. 
J. Hullett and C. Widder, supra, pp. 647-648. 

“The Emperor of Austria v. Day and Kossuth, 2 Giffard’s Rep. 628; 66 Eng. 
Rep. 263. 

Don Jose Ramos Yzquierdo y Castaneda et al. v. Clydebank Engineering and 
Shipbuilding Co., Ltd., infra, pp. 664-665. 

King of Prussia v. Kuepper’s Administrator, 22 Mo. 559. 

The Imperial Japanese Government v. Peninsular and Oriental Steam 
Navigation Company, [1895] A. C. 644. 

Kingdom of Norway v. Federal Sugar Refining Co., supra, pp. 510-511. 

-Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen et al., infra, p. 662. 

Santovincenzo, Consul of Italy at New York v. Egan, Public Administrator, 
et al., supra, p. 591. 


The second clause of the article permits the State of the forum to provide 
for protection to the respondent by declaring that if a complainant State has 
not in limine revealed its interest in the proceeding, it cannot later rely on 
that fact to the detriment of the respondent. Except for this provision, the 
substance of this article might be covered effectively by Articles 4 and 14. 

This article should be considered in relation to Article 16 which deals with 
the question of a complainant State’s designation of an agent for the purposes 
of a proceeding which it institutes; the designation of an agent is not suffi- 
cient unless the interest of the principal is made to appear. 
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Opinions and Decisions 


United States: 

[Suit by Swedish State Railway Administration had resulted in a 
judgment for respondents on a counterclaim. The complainants had 
brought suit under the name of ‘‘ Kunglig Jarnvagsstyrelsen.’”’ The court 
held that execution of the judgment against Swedish State property was 
not proper. For this phase of the decision, see infra, Article 22.] 

“The judgment is entered against Sweden, as a litigant under a name of 
its own selection, representing it to be a corporation. A judgment should 
be enforced against a debtor upon proof of the litigant’s true identity. 
All concede that Kunglig Jarnvagsstyrelsen and the government of 
Sweden are one and the same. The Swedish government is in fact a 
governmental corporation. If a defendant appears in a suit by incorrect 
name and does not plead in abatement, and judgment is rendered against 
him, the judgment is fully binding upon him, and he may be connected 
with the judgment.”’ (Dezter & Carpenter, Inc. v. Kunglig Jarnvagsstyrel- 
sen et al. (Circuit Court of Appeals, Second Circuit, 1930), 43 F. (2d) 
705, 708. Certiorari denied, (Sup. Ct., 1931), 51 Sup. Ct. 181.) 


[Suit for damages for loss of explosives and ammunition while in pos- 
session of defendent railroad as carrier. Suit originally brought in the 
name of the Imperial Russian Government but continued under the 
name of the State of Russia.] 

‘At the outset the railroad company attacks the right of the defendant 
in error to maintain the suit, and to do so in the courts of the United 
States. The right to recover damages for breach of this carrier’s obliga- 
tion became the property of the state of Russia on July 30, 1916, when 
the loss occurred. The government was then the Russian Imperial 
Government. The right of a foreign government to sue is now well- 
recognized. Oecetjen v. Central Leather Co., 246 U.S. 297, 38 S.Ct. 309, 
62 L.Ed. 726; The Sapphire, 78 U. S. (11 Wall.) 164, 20 L.Ed. 127. It is 
equally a settled rule of law that the foreign relations of our government 
are committed by the Constitution to the executive and legislative depart- 
ments of our government, and what is done by such departments is not 
subject to judicial inquiry or decision. Jn re Cooper, 143 U. 8. 472, 12 
S.Ct. 453, 36 L.Ed. 232; Williams v. Suffolk Ins. Co., 13 Pet. 420, 10 L.Ed. 
226; United States v. Palmer, 3 Wheat. 610, 4 L.Ed. 471; The Penza 
(D. C.) 277 F.91. Who may be the sovereign de jure or de facto of a terri- 
tory is a political question; not judicial. Odcetjen v. Central Leather Co., 
supra; Jones v. United States, 137 U. 8. 212, 11 S.Ct. 80, 34 L.Ed. 691. 
The state is a community or assemblage of men, and the government the 
political agency through which it acts in internation] relations. State 
of Texas v. White, 7 Wall. 700, 19 L.Ed. 227; Cherokee Nation v. Georgia, 
5 Pet. 52, 8 L.Ed. 25; Foulke, International Law, vol. 1, pp. 62, 82, 102, 
192. The foreign state is the true or real owner of its property, and the 
agency the representative of the national sovereignty. The Sapphire, 
supra; The Rogdai (D. C.) 278 F. 294. 

“On July 5, 1917, Mr. Boris Bakhemeteff was recognized by our State 
Department as the accredited representative of the Russian government— 
the provisional Russian Government—as successor to the Imperial Rus- 
sian Government. He continued as such until July 30, 1922. At that 
date he retired, and the custody of the property of the Russian government, 
for which Bakhemeteff was responsible, was recognized by the State De- 
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partment to vest in Mr. Ughet, the financial attaché of the Russian em- 
bassy. The Soviet government, which later secured control of the Rus- 
sian government, was never recognized by our State Department, and 
ever since the diplomatic status with our government was never altered 
by the termination of the ambassador’s duties. Therefore the provisional 
Russian Government is the last that has been recognized, and after its 
ambassador retired its property was considered by the State Department 
to vest in its financial attaché. Prior to his retirement, and while the 
accredited ambassador, Mr. Bakhemeteff authorized the suits here con- 
sidered, which were commenced July 23, 1918. 

“Various preliminary attacks by motions to dismiss the complaint have 
been made, and the District Court has in each instance properly denied 
them, recognizing the principles of law referred to and their application to 
the fact that there has been no change recognized in the government or 
agency for Russia by the political branches of our government. Mr. 
Ughet, by the State Department’s determination, is entitled to the custody 
in the United States of the property of Russia, and as part of that duty he 
was authorized to continue the suits for the state of Russia. This duty 
became obvious. It became important to avoid efforts to destroy the 
right of action as a basis of keeping its property, when motions to dismiss 
were made and delays occurred which would give rise to the bar of limitation 
to sue. The question of Mr. Ughet’s power under his agency is generally 
important, because of the change in name of the plaintiff in the action to 
the state of Russia in substitution of the Imperial Russian Government. 
We must judicially recognize that the state of Russia survives. 

‘‘Abatement of the action or a dismissal could only be sustained by 
reason of the non-existence of the state, or the action of our government to 
no longer recognize the agency once accredited and never revoked. The 
action was properly started by an unquestioned agency. The attorneys 
and the agency thus employed were obliged to continue until some other 
government was recognized. It has been recognized that diplomatic 
agents of one state, while in another, may commence and maintain actions 
on behalf of their state while they are recognized as such. Republic of 
Mexico v. De Arangoiz, 12 N. Y. Super. Ct. 643. Proof of the agency or 
of the diplomat is dependent entirely upon the political fact of the recogni- 
tion by the political department of the government. The courts may 
not independently make inquiry as to who should or should not be recog- 
nized. The argument of the plaintiff in error is directed entirely toward 
the court making its own investigation, in expectation that there would 
be some other government found, either de facto or de jure. This we may 
not do. Kennett v. Chambers, 14 How. 38, 14 L.Ed. 316; Agency of Cana- 
dian Car Co. v. American Can Co. (C. C. A.) 258 F. 363, 6 A. L. R. 1182; 
Russian Socialist Federated Republic v. Cibrario, 235 N. Y. 255, 139 N. E. 
259. If it be a fact that there is a Russian Socialist Federated Republic 
now in charge of the government of Russia, it would bring no different 
result here.” (Lehigh Valley R. Co. v. State of Russia (Circuit Court of 
Appeals, Second Circuit, 1927), 21 F. (2d) 396, 399.) 


[In an action by plaintiff, Her Britannic Majesty’s principal Secretary 
of State for War, defendant, an employee of the British War Department, 
who misapplied money entrusted to him in the course of that employment 
and absconded, was arrested on plaintiff’s affidavit. Defendant moved 
for his discharge, alleging insufficiency of this affidavit on the ground, 
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among others, that it showed no title to sue in the plaintiff, but that, on 
the contrary, the suit should have been in the name of the Queen of 
England. Motion denied.] 

“The action may be brought in the name of the plaintiff. The statutes 
of England vest the property in the officer, and give him authority to sue 
for it * * * ” (Peel v. Elliott (Supreme Court, New York, 1858), 16 
Howard Practice (N. Y.) 481, 482.) 


Cf. also Preobazhenski et al. v. Cibrario et al. (Supreme Court, Special 
Term, New York, 1922), 192 New York Supplement 275. 


Great Britain: 

[Action instituted by ‘‘Rear-Admiral Don Jose Ramos Yzquierdo y 
Castaneda, the Spanish Minister of Marine in Madrid, Don Manuel Diaz 
e Iglesias, Chief of the Spanish Royal Naval Commission, whose office is 
in the City of London, and Don Diego de Tapia, the Commissary of 
the same.’’| 

(Opinion of Earl of Halsbury L. C.): ‘“My Lords, with the greatest 
respect for the learned judges of the Second Division, I am not able to 
entertain the least doubt that the decision of the Lord Ordinary was right. 
This is no question, and it has been frankly admitted by the learned coun- 
sel on the part of the respondents that it is no question, of any peculiarity 
of the law of Scotland: the question here is whether or not the right 
parties are suing; and it appears to me to be perfectly immaterial to con- 
sider for this purpose whether or not the ultimate interest may be in the 
King of Spain or in whom it may be. The shipbuilders here have entered 
into an express contract with a person who is called in the contract the 
Minister of Marine of Spain to build certain ships; and what is incident to 
that contract, the right to enforce that contract and to enforce the penal- 
ties under that contract, is in the contracting party. That contracting 
party has brought the action, and it appears to me that it is impossible 
to say that there is no right in him to sue. * * * 

(Opinion of Lord Robertson): ‘‘ * * * * The question then is, Who is en- 
titled to enforce this contract if Art. 11 of the pursuer’s condescendence be 
true? The substance of that article is that, according to the constitution 
of Spain, the proper officer to make such contracts, to enforce them, and to 
recover damages for their breach is the holder of this office. Now, it seems 
to me that the true question is this: If the appellants’ averment be true, 
will the suit of this Minister keep these respondents safe against a sub- 
sequent demand by the King? Beyond this, on principle and on author- 
ity, they have no interest to criticise the manner in which the foreign 
Government sues. Well, the averment of the appellants is quite explicit 
on this point. When the appellants say that by the constitution of Spain 
this Minister has right to recover this money, they say in so many words 
that the King is bound by this Minister’s acts done in his region and 
province. 

““Now, the theory of the Second Division is that, even if this be the 
constitution of Spain, the King alone can sue in our Courts. This seems 
to me not only unsupported by international law, but contrary to prin- 
ciple. While, apart from more particular information about the country 
in question, our Courts will assume that where there is a monarch public 
property is vested in him, this does not touch the present case. In the 
first place, it proves no more than that the King may sue, not that he 
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must sue. But further, the present is not a question as to the person in 
whom the property is, but in whom is the legal right to administer this 
property; and the 11th article of the condescendence says that the right 
to deal with this particular property is, by Spanish law, where the contract 
would lead one to expect it to be, and that is in the Minister for whom the 
contract was made.” (Yzquierdo v. Clydebank Engineering and Ship- 
building Company (House of Lords, 1902), L. R. [1902], Appeal Cases 524, 
529, 531, 532.) 


ARTICLE 18 


A State which is a party to a proceeding in a court of another State shall 
not be required: 

(a) to produce documents concerning which it deems a disclosure in- 
compatible with its general national interests; or 

(b) to produce evidence as to matters concerning which it deems a dis- 
closure incompatible with its general national interests; or 

(c) to produce as a witness a person having diplomatic immunity. 

Nevertheless, if a State declines to produce documents or evidence, the 
proceeding may be stayed or dismissed in the interests of justice. 


COMMENT 


Article 4 and Article 14 specify the applicability of the procedural rules 
of the forum ‘‘except as otherwise provided in this Convention.’’ There 
are certain procedural rules which could not be applied to a State without 
unwarrantable prejudice to its legitimate interests. 

States can not be expected to submit to the jurisdiction of foreign courts 
unless assured that their general national interests will not be unduly 
prejudiced. The phrase ‘general national interests’’ is intended to distin- 
guish broad question of State policy and welfare from the narrower question 
of interest in the particular litigation. It would obviously be unjust if 
a State were permitted to regard itself as bound by local procedural rules 
only so long as it considered that such observance would further its chances 
of securing a favorable decision in a particular litigation. In one sense, it 
is of course incompatible with a State’s interest to give evidence which will 
result in its losing a law suit involving a claim of a million dollars, but that 
is a risk of litigation from which in all fairness a State should not be relieved 
once it has submitted to the jurisdiction. On the other hand, if certain 
documents pertinent to the argument in a proceeding also involve highly 
confidential information on questions of general state policy, perhaps wholly 
or partly unrelated to the merits of the litigated claim, it is obvious that a 
State would not and should not be asked to produce such documents in 
court. Nor is it desirable in such cases to leave to the court the final 
decision whether the general national interests of the State would be preju- 
diced; this must be left to the good faith of the State. 

On the other hand, it might frequently happen that the withholding of 
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documents or other evidence would make it impossible for the court to do 
full justice in the case. The final paragraph of this article is intended to 
provide for such a situation in so far as it is possible to do so. If the State 
is complainant, the court may properly confront it with a choice between 
the alternatives of producing the evidence or of having its proceeding stayed 
or dismissed. If the State is respondent, this alternative could not be 
suggested. In such cases it is necessary to emphasize that while some other 
article of this Convention has made possible the institution of the proceeding, 
the remedy might be illusory because of the complainant’s inability to secure 
certain evidence in the exclusive possession of the respondent. The net re- 
sult would be the conclusion that the case was one in which the immunity 
of the State prevented the solution of the controversy by the courts of 
another State. In appropriate circumstances, the complainant may still 
have recourse to the assistance of his government through the usual dip- 
lomatic channels. 

Paragraphs (a) (b) and (c) of this article present three different aspects 
of the same problem. Paragraph (a) deals with the production of docu- 
ments as, for instance, in response to a subpoena duces tecum. 

Paragraph (b) refers to the production of other evidence, including oral 
testimony of agents of the State called as witnesses. Such a situation 
might arise, for example, in case the other party to the litigation seeks a 
bill of discovery or examination before trial or when there is cross-examina- 
tion of the State’s witnesses. 

Paragraph (c) is believed to be in accordance with the existing law relating 
to diplomatic officials. The restriction is only against requiring the State 
to waive the diplomatic official’s immunity from appearing as a witness in 
court. Both members of a resident mission and members of a special mission 
are included. There is no sound reason why such officials should not make 
depositions in their own official missions, subject to the safeguard contained 
in paragraphs (a) and (b) of this article. If the complainant State is unwill- 
ing to have its diplomatic representatives give testimony in this reasonable 
manner, the State of the forum should be permitted to suspend the proceed- 
ing in its court. 

By analogy to certain private law systems, it might be provided in this 
article that failure to produce a document or to give certain testimony 
would raise a presumption that the production of the evidence would be 
damaging to the case of the withholding party. In such cases there may 
even be a presumption that the allegations of the demanding party as to the 
contents of the document in question are correct. It is believed, however, 
that the text of this article would be more likely to prove acceptable. 

The Anglo-American practice on these questions is thus summarized by 
Wigmore: 


$285. * * * The failure to bring before the tribunal some circum- 
stance, document, or witness, when either the party himself or his oppo- 
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nent claims that the facts would thereby be elucidated, serves to indicate, 
as the most natural inference, that the party fears to do so, and this fear 
is some evidence that the circumstances or document or witness, if 
brought, would have exposed facts unfavorable to the party. These in- 
ferences, to be sure, cannot fairly be made except upon certain conditions; 
and they are also open always to explanation by circumstances which make 
some other hypothesis a more natural one than the party’s fear of expo- 
sure. But the propriety of such an inference in general is not doubted. 
The non-production of evidence that would naturally have been produced 
by an honest and therefore fearless claimant permits the inference that its 
tenor is unfavorable to the party’s cause. Ever since the case of the 
Chimney-sweeper’s Jewel, this has been a recognized principle. * * * 

«$291. * * * (3) Documents or Chattels Destroyed or not Produced. 
The applicability of the general principle to an opponent’s non-production 
or suppression of documents * * * has always been assumed. From the 
beginning of the recognition of the principle in England, some sort of in- 
ference has been acknowledged to be legitimate. In this country, 
similarly, the tradition has been continued and steadily enforced, in 
numerous instances, where the opponent has destroyed, suppressed, or 
refused or failed to produce a document or chattel whose contents or 
quality came into issue or became relevant under the issues. 

“Nevertheless, there remains much uncertainty as to the precise nature 
of the inference and the conditions in which it may legitimately be drawn. 
At the outset, certain unquestionable points may be removed from the 
discussion. (1) It is not here a question of a presumption of law, 7.e., of 
a rule shifting the burden of producing evidence. There may be such a 
rule (post, §2524), but, if it exists, it is independent of and additional to 
the present principle. Here the sole question is whether the jury may 
legitimately draw a certain inference from a certain fact. (2) If the 
document is the subject of a privilege the inference is not available. This 
much may be here assumed, because the nature of a privilege is usually 
held to be incompatible with the allowance of an inference from exercising 
the privilege.’”” (Wigmore, A Treatise on the Anglo-American System of 
Evidence. (2nd ed., 1923), Vol. I, pp. 584-5, 598-601. 


According to the German law of civil procedure either party may request 
the other to produce documents for the support of a claim. (ZPO [Zivil- 
processordnung,] §422). Production of documents can be requested, as a mat- 
ter of right, only subject to the situations foreseenin the Civil Code. §810 of 
the Civil Code, [Biirgerliches Gesetzbuch] BGB, provides that a person is en- 
titled to the production or inspection of documents if: (1) the document was 
intended for his benefit, (2) it refers to any obligatory relation which affects 
him, (3) it refers to any negotiations to which he was a party. 

The production of the document is ordered by the court, provided the 
court considers it to be material to the arguments. (ZPO §425) 

Should the party decline to comply with the court’s order, the court is 
empowered to regard a copy produced by the other party as authentic. 
Should the other party be unable to introduce such copy, the court may 
regard his allegations as to the nature and the content of the document 
as proofs. (ZPO §427.) 
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[TRANSLATION] 


“$422. The opponent is under 
duty to produce documents, when- 
ever the adducer of proof, [7.e., the 
party having the burden of proof], 
is entitled, by virtue of the provi- 
sions of the civil law, to demand the 
publication or the production of such 
documents. 

“$425. Should the Court con- 
sider the fact which is sought to be 
proved by the document as material 
and the request [for its production] 
justified, it shall order its production 
when the opponent admits that he is 
in possession of the document or 
when the opponent does not contest 
the request. 


“$427. Should the opponent fail 
to obey the order for the production 
of the document or to answer under 
oath, a copy thereof should be re- 
garded as authentic, whenever the 
adducer of proof has produced such 
copy. If no copy of the document 
is produced, the allegations of the 


adducer of proof concerning the 
nature and content of such docu- 
ment can be considered as proved.” 


Like questions have been raised 
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“$422 ZPO. Der Gegner ist zur 
Vorlegung der Urkunde verpflichtet, 
wenn der Beweisfiihrer nach der 
Vorschriften des biirgerlichen Rechts 
die Herausgabe oder die Vorlegung 
der Urkunde verlangen kann. 


“$425. ZPO. Erachtet das 
Gericht die Tatsache, welche durch 
die Urkunde bewiesen werden soll, 
fiir erheblich und den Antrag be- 
griindet, so ordnet es, wenn der 
Gegner zugesteht, dass die Urkunde 
sich in seinen Handen befindet oder 
wenn der Gegner sich iiber den 
Antrag nicht erklirt, die Vorlegung 
der Urkunde an. 

“$427 ZPO. Kommt der Gegner 
der Anordnung, die Urkunde vor- 
zulegen oder den Eid zu leisten, 
nicht nach, so ist, wenn der Beweis- 
fiihrer eine Abschrift der Urkunde 
beigebracht hat, diese Abschrift als 
richtig anzusehen. Ist eine Ab- 
schrift der Urkunde nicht beige- 
bracht, so kénnen die Behauptungen 
des Beweisfiihrers iiber die Beschaf- 
fenheit und den Inhalt der Urkunde 
als bewiesen angenommen werden.”’ 


before international tribunals. The 


cases are not conclusive, but suggest that an arbitral tribunal may draw 
conclusions from the failure to produce evidence which is known to be 


available to it. 


Opinions and Decision} 


United States—Mexican Claims Commission. 
[Claim against Mexico for typewriters sold and delivered to various 


departments of the Government of Mexico and repairs made on type- 
writers belonging to that government. Respondent denied that some of 
the individuals with whom claimant had dealt possessed authority to enter 
into obligations binding on the respondent. Decision reserved on a 
different point.] 

“6. As an international tribunal, the Commission denies the existence 
in international procedure of rules governing the burden of proof borrowed 
from municipal procedure. On the contrary, it holds that it is the duty 
of the respective Agencies to codperate in searching out and presenting to 
this tribunal all facts throwing any light on the merits of the claim pre- 
sented. The Commission denies the ‘right’ of the respondent merely to 
wait in silence in cases where it is reasonable that it should speak. To 
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illustrate, in this case the Mexican Agency could much more readily than 
the American Agency ascertain who among the men ordering typewriting 
materials from Parker and signing the receipts of delivery held official 
positions at the time they so ordered and signed, and who did not. On 
the other hand, the Commission rejects the contention that evidence put 
forward by the claimant and not rebutted by the respondent must neces- 
sarily be considered as conclusive. But, when the claimant has estab- 
lished a prima facie case and the respondent has offered no evidence in 
rebuttal, the latter may not insist that the former pile up evidence to 
establish its allegations beyond a reasonable doubt without pointing out 
some reason for doubting. While ordinarily it is encumbent upon the 
party who alleges a fact to introduce evidence to establish it, yet before 
this Commission this rule does not relieve the respondent from its obliga- 
tion to lay before the Commission all evidence within its possession to 
establish the truth, whatever it may be. 

“‘7, For the future guidance of the Agents of both Governments, it is 
proper to here point out that the parties before this Commission are 
sovereign Nations who are in honor bound to make full disclosures of the 
facts in each case so far as such facts are within their knowledge, or can 
reasonably be ascertained by them. The Commission, therefore, will 
confidently rely upon each Agent to lay before it all of the facts that can 
reasonably be ascertained by him concerning each case no matter what 
their effect may be. In any case where evidence which would probably 
influence its decision is peculiarly within the knowledge of the claimant 
or of the respondent Government, the failure to produce it, unexplained, 
may be taken into account by the Commission in reaching a decision. 
*** ” (United States (William A. Parker) v. United Mexican States 
(General Claims Commission, 1926), Opinions of Commissioners (1927) 
35, 39-40). 


[Claim against Mexico based on the killing of the claimant’s son by 
Mexican federal troops and Mexico’s apparent failure to take proper steps 
to punish the offenders. Award in favor of the claimant.| 

“In connection with any investigation which the Government of 
Mexico might have desired to make at that time with respect to the killing 
of Kling there would have been available the testimony of Kling’s seven 
companions, at least one or perhaps more than one person in the camp of 
the oil company, and at least four or five Mexican soldiers, including 
Colonel Huerta, who is mentioned in the evidence. No evidence was 
produced by Mexico at the first hearing of this case showing whether or not 
an investigation and report had been made by the appropriate authorities, 
or if they were made, what was developed by them. 

“The mere fact that evidence produced by the respondent government 
is meagre cannot itself justify an award in the absence of satisfactory 
evidence from the claimant. On the other hand, a claimant’s case should 
not necessarily suffer by the non-production of evidence by the respondent. 
It was observed by the Commission [citing the Hatton case, infra] that, 
while it was not the function of a respondent government to make a case 
for a claimant government, certain inferences could be drawn from the 
non-production of available evidence in the possession of the former. * * * 

“Little adjective law has been developed in international practice. 
International tribunals are guided to some extent by rules formulated in 
connection with each arbitration. With respect to matters of evidence 
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they must give effect to common sense principles underlying rules of 
evidence in domestic law. * * * 

“That a claimant should not be prejudiced by the non-production of 
evidence by a respondent government is observed in an opinion rendered 
on January 22, 1930, by the commission established by the convention of 
March 16, 1925, between Mexico and Germany, in the case of Laura Z., 
widow of Plehn. The case grew out of the killing of Hans Plehn, a German 
citizen, by revolutionists in the State of Hidalgo in 1916. An award of 
$20,000 national gold was made in this case. In the opinion written for 
the commission by the President Commissioner, Dr. Cruchaga, and con- 
curred - by the Mexican Commissioner and the German Commissioner, 
it is said: 

“““Tt is regrettable that the proceedings or copies of same do not 
appear in the proceedings as they would have given much light on those 
lamentable occurrences. 

‘“‘«The reasonable measures for punishing the bandits, referred to in 
No. 5 of Article 4 of the Convention, do not in my opinion consist alone 
in the instituting of a prosecution, but it is necessary to become ac- 
quainted with the prosecution itself in order to state whether they have 
such a character. 

“““The exhibition of the record would have made it possible to de- 
termine the steps employed by the authorities for the punishment of the 
guilty party, and the absence of this piece of evidence cannot damage 
the claimant, as it was not in her hands to present and appertain to the 
defendent Agency to show it in proof of its assertion that there was no 
lenity or lack of diligence on the part of the authorities.’” (United 
States (Lillie S. Kling) v. United Mexican States (General Claims Com- 
mission, United States and Mexico, 1930), Opinions of Commissioners, 
October, 1930 to July, 1931, 36, 44-45, 45-46.) 


[Claim by American owner of ranch in Mexico for mules and horses 
alleged to have been requisitioned by a Mexican general. Claimant 
based his claim on a receipt signed by the general for horses which did not 
indicate any name as that of the person from whom they were received. 
Award for claimant.] 

“There remains to be considered one further point. The receipt 
accompanying the Memorial does not mention the claimant as the person 
from whom the animals were requisitioned. It is true that the claimant 
is in possession of that receipt, but it would be possible for him to be so 
even if he were not the owner of the ranch and animals found there. It 
would have been desirable that the United States furnish evidence on this 
point. To be sure, if Hatton was not the owner of the ranch, Mexico 
could undoubtedly have been able to show that fact. There should be 
little difficulty in obtaining information respecting the question of title. 
And while it is not the function of the respondent government to make a 
case for a claimant government, it is believed that, in view of the fact that 
the claimant is in possession of the receipt, and in view of the further fact 
that Mexico has adduced nothing to show that the claimant was not the 
owner of the ranch at the time of the requisition, the Commission should 
accept without question the claimant’s allegation that the property req- 
uisitioned from the ranch belonged to him. The justification for drawing 
inferences from the non-production of available evidence has often been 
discussed by domestic courts. See for examples, Kirby v. Tallmadge, 160 
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U. S. 379; Bilokumski v. Tod, 263 U.S. 149.”” (United States (Edgar A. 
Hatton) v. United Mexican States (General Claims Commission, United 
States and Mexico, 1926), Opinions of Commissioners (1929) 6, 10.) 


[Claim for looting of mining property in Mexico alleged to have been 
the result of failure to give proper police protection, and for requisition of 
a water system by authorities of the State of Sonora. The Commission 
rejected the former claim on the ground of insufficient evidence as to the 
amount of damage, but upheld the latter, with allowance for depreciation, 
although the claimant’s evidence was equally unsatisfactory, on the theory 
that, it was admitted by Mexico that the seizure occurred]. 

‘< * * * it may be taken for granted that Mexico could have furnished 
evidence with respect to the amount and value of the property taken. 
And it may therefore be assumed that such evidence as could have been 
produced on this point would not have refuted the charge in relation 
thereto which is made in the Memorial.’”’ (United States (Melczer Mining 
Co.) v. United Mexican States, ibid., 228, 233.) 


See also United States (L. J. Kalklosch) v. United Mexican States, tbid., 
126, at pp. 129-130, where, in a claim for unlawful arrest and mistreatment, 
the Mexican general denial that the arrest occurred was rejected, and an 
award made in favor of the claimant, in the absence of any submission of the 
official police records by Mexico, and because of the failure satisfactorily to 
explain such absence. 


Mixed Claims Commission, France—Venezuela: 

[Claim for death of a French citizen from wound sustained as a result 
of fighting between Venezuelan government troops and revolutionaries. 
Award for claimant, although no proof was given that government troops 
did the shooting.] 

“The umpire might hesitate to adopt these findings [that government 
troops were present at the time and place of the shooting] if it were not 
true, and had not been always true, that the respondent government could 
ascertain and produce before this mixed commission the exact facts re- 
garding the positions and movements of its own soldiers, and the position 
and movements of the insurgent forces at the time in question. Especial 
force attaches to this when it is known that the respondent government 
was asked and urged by the representatives of the French Company and 
by the representatives of the claimant government to permit the use of its 
judicial processes and functions, in order that the truth might be estab- 
lished, but the privilege was denied them.” (France (Widow of Brun) v. 
Venezuela (Mixed Claims Commission, France and Venezuela, 1902), 
Ralston’s Report (Washington 1906), 5, 25.) 


Mixed Claims Commission, Great Britain—Venezuela: 

[Claim for property damage caused by bombardment of a city by 
Venezuelan federal forces. | 

“The facts testified to by Mr. de Lemos are not obscure in their char- 
acter, not at all dependent upon his personal knowledge for their estab- 
lishment, and are easily disproved if untrue. The claimed injury resulted 
from the bombardment, which is a historical fact, the official particulars of 
which are unquestionably in the possession of the Government of Vene- 
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zuela, and it would be impossible to make such claims of injury and not 
have them susceptible to immediate denial and disproof if untrue, * * * 
(Great Britain (De Lemos) v. Venezuela (Mixed Claims Commission, 
Great Britaina nd Venezuela, 1903), Ralston and Doyle, Venezuelan 
Arbitrations of 1903 (Washington, 1904) 302, 321.) 


The Rules of the General and Special Claims Commissions, United States 
and Mexico, under the Conventions of September 8th and 10th, 1923, 
contain the following articles: 


“VIII 
“Evidence 


“4. Where the original of any document or other proof is filed at any 
Government office on either side, and can not be conveniently withdrawn, 
and no copy of such document is in the possession of the agent of the Gov- 
ernment desiring to present the same to the Commission in support of the 
allegations set out in his pleadings, he shall notify the agent of the other 
Government in writing of his desire to inspect such document. Should 
such inspection be refused, then the action taken in response to the 
request to inspect, together with such reasons as may be assigned for the 
action taken, shall be reported to the Commission, and the Commission 
will take note thereof. 

“5. The right to inspect the original of such documents when granted 
shall extend to the whole of the document of which part only is brought 
forward in support of or in answer to a claim, but shall not extend to any 
enclosures therein, or annexes thereto, or minutes, or endorsements 
thereon, if such endorsements are not adduced as evidence or specifically 
referred to in the pleadings.” (Gov’t Printing Office document, Wash- 
ington, 1924, containing the Conventions and Rules of the General and 
Special Claims Commissions, United States and Mexico, pp. 17, 39.) 


In this connection attention may be called to the United States Act of 
July 3, 1930 which provides in part as follows: 


“Sec. 2. Any such international tribunal or commission shall have 
power to require by subpoena the attendance and the testimony of wit- 
nesses and the production of documentary evidence relating to any 
matter pending before it. Any member of the tribunal or commission 
may sign subpoenas. 

“Sec. 3. Any failure to attend as a witness or to testify as a witness or 
to produce documentary evidence in an appropriate case may be regarded 
as a contempt of the authority of the tribunal or commission and shall be 
punishable in any court of the United States in the same manner as is 
provided by the laws of the United States for that offense when committed 
in its courts of justice.’ (U.S. Statutes, 71st Cong., 2nd Sess. 1929-30, 
Pt. I, p. 1005, 1006.) 


The difficulties facing an international commission in the absence of any 
rule of law compelling the production of documents, is indicated in the case 
of United States (Lehigh Valley R. R. Co.) v. Germany, before the Mixed 
Claims Commission, United States and Germany, wherein the American 


ARTICLE 18 673 


Agent requested the German Agent to produce certain documents. Upon 
the disagreement of the National Commissioners, the Umpire ruled as 
follows on one aspect of the American Agent’s motion: 


“The Umpire holds that all records throwing any light on the origin, 
the purpose, or the application of the cable of January 24-25, 1915, here 
referred to, are material. In the opinion of the Umpire the request by the 
American Agent for their production was not intended as a reflection on 
and is not in fact a reflection on the German Government. On the con- 
trary, the Umpire is persuaded that the German Government, in its desire 
to make a full disclosure of all facts material to a correct decision of these 
cases, will prefer to produce such of the documents requested as may 
exist rather than to take the risk of being misunderstood because of failure 
to produce them.”’ (MSS. copy furnished by courtesy of Messrs. Peaslee 
& Brigham of New York City, counsel for claimants.) 


States have also considered the question in negotiating treaties for sub- 
mission of claims to international tribunals. The treaty of May 21, 1921, 
between Peru and the United States relative to the arbitration of the 
Landreau claim, provides in Article IX: 


“Hither party may demand from the other the discovery of any fact 
or of any document deemed to be or to contain material evidence for the 
party asking it. Any document desired shall be described with sufficient 
accuracy for identification, and the demanded discovery shall be made by 
delivering a statement of the fact or by depositing a copy of such docu- 
ment (certified by its lawful custodian, it if be a public document, and 
verified as such by the possessor, if a private one) to the Foreign Office of 
the demanding Government which shall be given opportunity to examine 
the original through its duly accredited diplomatic representatives. If 
notice of the desired discovery be given too late to be answered ten days 
before the Commission herein provided for shall sit for hearings, then the 
answer desired thereto shall be filed with or documents produced before 
the Commission as speedily as possible.” (Treaties, etc., between the 
United States of America and Other Powers, Vol. III, p. 2797, 2799.) 


Article IV of the Protocol for the adjustment of the Pious Fund Case 
between the United States and Mexico of May 22, 1902, reads as follows: 


‘“‘Kither party may demand from the other the discovery of any fact 
or of any document deemed to be or to contain material evidence for the 
party asking it; the document desired to be described with sufficient 
accuracy for identification, and the demanded discovery shal! be made by 
delivering a statement of the fact or by depositing a copy of such docu- 
ment (certified by its lawful custodian, if it be a public document, and 
verified as such by the possessor, if a private one), and the opposite party 
shall be given the opportunity to examine the original in the City of 
Washington at the Department of State, or at the office of the Mexican 
Ambassador, as the case may be. * * * ” (Op. cit., Vol. I, 1194, 1196.) 


Article V of the Claims Convention of January 15, 1880, between the 
United States and France, contains the following provision: 


] 
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‘“ * * * Each Government shall furnish at the request of the Com- 
missioners, or of any two of them, the papers in its possession which may 
be important to the just determination of any of the claims laid before the 
Commission.”” (Op. cit., Vol. I, p. 535, 537.) 


Article III of the Claims Convention of July 2nd, 1860, between the 
United States and Costa Rica, provides: 


“ * * * Each Government shall furnish, upon request of either of the 
commissioners, such papers in its possession as may be deemed important 
to the just determination of any claims. * * * ” (Op. cit., Vol. I, 
p. 346, 348.) 


Article II of the Claims Convention of September 10, 1857 between the 
United States and Colombia contains the following: 


“< * * * Each Government shall furnish, upon request of either of the 
commissioners, such papers in its possession as the Commissioners may 
deem important to the just determination of any claims presented to 
them. * * * ” (Op. cit., Vol. I, p. 319, 320.) 


To the same effect is a provision in Article III of the treaty of July 12, 
1822, between the United States and Great Britain, with reference to the 
interpretation of the Treaty of Ghent, especially regarding compensation 
for slaves carried off by Great Britain: 


‘““ * * * And his Britannic Majesty hereby engages to cause to be 
produced before the commission, as material towards ascertaining facts, 
all the evidence of which his Majesty’s Government may be in possession, 
by returns from his Majesty’s officers or otherwise, of the number of 
slaves carried away. But the evidence so produced, or its defectiveness, 
shall not go in bar of any claim or claims which shall be otherwise satis- 
factorily authenticated.” (Op. cit., Vol. I, p. 634, 637). 


The point was discussed in the correspondence leading up to the agree- 
ment of June 30, 1921 for the submission to arbitration of the Norwegian 
ship claims (op. cit., Vol. III, 2749). The Norwegian Minister wrote to 
Mr. Hughes, the Secretary of State of the United States, on June 3, 1921: 


“*6.—At the end of Article II, I have added two clauses. 

“‘(a) This clause is to the effect that each party will furnish evidence in 
its possession desired by the other. It seems to me that this is a proper 
provision. In ordinary judicial proceedings the other party is subject to 
subpoena. If arbitration is to be a successful method of adjusting inter- 
national disputes, some such provision as this seems to be required as a 
substitute for the subpoena in ordinary judicial proceedings.” 


On June 11th, Mr. Hughes replied: 


“6. I am not disposed to agree to the provisions suggested by you with 
respect to the obligation of each of the contracting parties to furnish 
evidence to the other. I have taken note of your comparison of the ar- 
bitral procedure in contemplation with judicial proceedings generally. 
Without entering into a discussion of this comparison, it may be observed, 
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* * * that Government records generally are not public records in the 
sense that court records are public, or subject to production in court as 
other records not of a privileged character are subject to demand under 
subpoena. The broad provision suggested by you would doubtless cover 
many kinds of papers which either Government might very properly con- 
sider should not be subject to the demands of the other. For this reason, 
and with a view to avoiding any possible future misunderstanding, it 
seems desirable not to incorporate into the agreement provisions such as 
those suggested by you with reference to this point.’”’ (Permanent Court 
of Arbitration, United States-Norway Arbitration under the’ Special 
Agreement of June 30, 1921 (Washington, Government Printing Office, 
1922) Appendix to the Case of the United States, pp. 36, 43-44.) 


The Protocol did not contain a provision for compulsory submission of 
evidence. 

In its own courts, a State is usually privileged from producing documents 
which it believes to involve state secrets. Thus where the Governor of 
Mauritius sued for libel and defendant, pleading the truth of the matter 
asserted, sought discovery of correspondence between the Governor and the 
British Secretary of State for the Colonies, the court refused to order 
discovery in view of the fact that the Secretary of State had ordered the 
Governor to object to the production of the documents. (Hennessy v. 
Wright (1888, Q. B.), L. R. 21 Q. B. D. 509. Cf. Totten, Administrator v. 
United States (1875), 92 U. S. 605; In re Grove (1910, C. C., E. D., Pa.), 
176 Fed. 925; (1910, C. C. A., 3rd), 180 Fed. 62.) 

In 1807, during the trial of Aaron Burr for treason, Chief Justice Marshall 
issued a subpoena duces tecum to President Jefferson to attend the trial and 
bring certain correspondence said to be material to the defense. In for- 
warding the desired letter, President Jefferson wrote to the Chief Justice 
as follows: 

“With respect to papers, there is certainly a public and private side to 
our offices. To the former belong grants of land, patents for inventions, 
certain commissions, proclamations, and other papers patent in their 
nature. To the other belong mere executive proceedings. All nations 
have found it necessary that for the advantageous conduct of their affairs 
some of these proceedings at least should remain known to their executive 
functionary only. He, of course, from the nature of the case, must be the 


sole judge of which of them the public interest will permit publication.” 
(Wigmore, op. cit., Vol. V, p. 199.) 


To compel the agents or officials of a foreign government to testify to 
matters which that government deems incompatible with its national in- 
terest to disclose, may be contrary to the express provisions of that country’s 
laws. For instance the German Code of Civil Procedure in §376 provides 
that public officials, whether in active service or retired, cannot testify in 
matters in respect of which they are bound by secrecy except by permission 
of their superior authority. Such permission must be requested by the 
court before which the litigations are pending. The permission cannot, 
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however, be refused unless in the opinion of the authority the testimony 
would be contrary to the interests of the Reich or of one of the German states. 


[TRANSLATION] 


“Public officers, even when they 
are no longer in service, are per- 
mitted to appear as witnesses con- 
cerning facts in respect of which 
their duty of official secrecy extends, 
only with the approval of their 
superior authority, or the authority 
under which they have served. The 
members of the Federal Government 
must have the approval of the 
Federal Government, the members 
of a State Government must have 
the approval of the State Govern- 
ment. 

“Such approval may be denied 
only if the giving of testimony would 
be disadvantageous to the welfare 
of the Empire or that of a German 
State. 

“The permission shall be obtained 
by the court and made known by it 
to the witness. 

“The president of the Empire or 
the President of a German State 
may refuse testimony under the con- 
dition foreseen in par. 2. This ap- 
plies also to a former President so 
far as facts are involved which 
occurred during his office holding or 
which were known to him because of 
the conduct of his office.”’ 


(Zivilprocessordnung, ZPO, as amended on May 13, 1924, §376. 


Reichsgesetzblatt, Pt. I, 437.) 


“‘Oeffentliche Beamte, auch wenn 
sie nicht mehr im Dienste sind, 
diirfen iiber Umstinde, auf welche 
sich ihre Pflicht zur Amtsver- 
schwiegenheit bezieht, als Zeugen nur 
mit Genehmigung ihrer vorgesetzten 
Dienstbehérde oder der ihnen zu- 
letzt vorgesetzt gewesenen Dienst- 
behérde vernommen werden. Fiir 
die Mitglieder der Reichsregierung 
bedarf es der Genehmigung der 
Reichsregierung, fiir die Mitglieder 
einer Landesregierung der Genehm- 
igung der Landesregierung. 

“Die Genenmigung darf nur ver- 
sagt werden, wenn die Ablegung des 
Zeugnisses dem Wohle des Reichs 
oder eines deutschen Landes Nach- 
teil bereiten wiirde. 

“Die Genehmigung ist durchdas 
Processgericht einzuholen und dem 
Zeugen bekannt zu machen. 

Reichsprisident und der 
Prisident eines deutschen Landes 
k6nnen unter der Voraussetzung des 
Abs. 2 das Zeugnis verweigern. 
Dies gilt auch fiir einen friiheren 
Prasidenten, soweit es sich um 
Tatsachen handelt, die sich wahrend 
seiner Amtsfiihrung ereignet haben 
oder die ihm infolge seiner Amtsfiih- 
rung bekanntgeworden sind.”’ 

1924 


The same rule obtains in many states of the United States. 


‘“A public officer cannot be examined as to communications made to 
him in official confidence, when the public interests would suffer by the 


disclosure. * * * ” 
par. 5.) 


(California Code of Civil Procedure, 1872, §1881, 


References to like provisions in the statutes of other states are collected 
in Wigmore, op. cit., Vol. V, pp. 191-2, note. 


ARTICLE 19 


When a party desires to institute a proceeding against a State in a court 
of another State, he shall apply to the court which, according to the law of the 
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ARTICLE 19 677 


forum, has jurisdiction of such causes of action for permission to institute 
the proceeding and such permission shall not be given until after notice by 
the government of the State of the forum to the government of the State 
against which the proceeding is sought to be instituted and after reasonable 
opportunity is given to the latter State to object to the jurisdiction of the 
court. The proceeding shall be deemed to have been instituted when the 
permission is given. 

A State may provide that if permission is thus given, the complainant 
need not transmit to the respondent State any other notice or service of 
process which the law of the forum may require in the institution of a pro- 
ceeding against a private person. Further notices, orders or pleadings in 
the proceeding may be transmitted by the court to the representative of the 
respondent State duly designated for that purpose and in the event that no 
such representative is designated, to the principal diplomatic or nearest 
consular officer of the respondent State within the territory of the State 
of the forum. 


COMMENT 


In general, this article is designed to serve two purposes: (1) to make sure 
that when a proceeding is instituted against a foreign State, the foreign 
office of the State of the forum will be advised, so that it may have an oppor- 
tunity to see to it that its international obligations are fully met; (2) to 
provide a suitable means for serving process on a State. 


One of the difficulties inherent in the present situation when a complainant 
wishes to institute proceedings against a State, even when the State has 
consented to the jurisdiction, is that of giving notice of the suit to the 
respondent. If the respondent be a State, it is not possible to serve a 
diplomatic representative, since such service is sometimes prohibited by 
statute and is generally considered contrary to international law. A con- 
sular officer or other agent may not have authority to receive service of 
process. The complainant may thus be unable to take the first step neces- 
sary to institute proceedings, unless the proceeding be in rem against State 
property or be directed against some State agent or agency not clothed 
with diplomatic immunity. 

Under the Anglo-American legal system, process must be served on the 
respondent. Juristic persons are usually served by service on an agent. In 
some cases, usually where there are assets in the jurisdiction, it is possible 
to secure service by publication. In Mighell v. The Sultan of Johore (supra, 
page 542), the complainant in a suit for breach of promise secured ex 
parte from a master in chambers, an order for substituted service on 
the Sultan. In Smith v. Weguelin (supra, p. 635) in a suit to compel 
the agents of an exporting company to apply the proceeds of sales of guano 
to the redemption of a Peruvian government loan, “‘The Republic of Peru 
was, under an order of the Court, served with the bill through the Peruvian 
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Minister in England, but did not appear.” (L. R. 8 Eq., 198, 203). In 
Oliver American Trading Co. v. The Government of the United States of Mexico 
(Circuit Court of Appeals, Second Circuit, 1924), 5 Fed. (2d) 659), “‘Service 
was made by attaching tangible personal property and credits within the 
State alleged to belong to the defendants and summons.”’ According to the 
New York Times, October 22, 1922, the summons was served on Carlos 
Felix, financial agent of the Mexican Government, in his office at 120 Broad- 
way, New York City, and a copy of the writ of attachment was served also 
on the Mexican Consul General and on a representative of the National 
Railways of Mexico, a joint defendant. In Lyders v. Lund, Consul (Dist. 
Court, N. D. Cal., 1929) 32 Fed. (2d 308), a suit against the Consul of Den- 
mark for the collection of attorney fees, motion was made by respondent to 
dismiss the bill on the ground that an action against a consul on account of 
his official acts in employing an attorney for the Consulate, is in fact an action 
against his government. The motion was denied. 

In France and other States a different procedure is followed. The prac- 
tice there is for the complainant to notify the court of his intention to insti- 
tute proceedings; the huissier of the court then takes the notification to the 
domicile of the respondent. Provision is made for leaving the notice with 
other persons if the respondent himself is not found. (See Code de Procédure 
Civile, Articles 1, 4, 61, 62, 66, 456 et al. also Garsonnet et Cézar-Bru, Précis 
de procédure civile (9th ed., 1923), pp. 197-199, §§297-300.) 

In Germany, notification was originally by the complainant; it is now 
largely in the hands of the courts. (See Zivilprocessordnung §§166 ff., 191, 
208, 214, 497; Stein, Die Zivilprocessordnung fiir das deutsche Reich (14th 
ed. by Jonas, 1928), Vol. 1, p. 578.) In the Von Helfeld case (supra, Article 
6, page 523), in proceedings for execution against funds of the Russian 
Government in a German bank, notice of an injunction was served on the 
bankers and on Russia by mailing a notice. In the Halig case (supra, Article 
9, page 580), the ‘‘complaint was not communicated to the Polish Govern- 
ment because the Foreign Office declined to forward the summons. How- 
ever, the complaint was served on the Polish Vice-Consul at Stettin on 
March 8, 1927.” 

There is, in the United States, a special procedure developed in the un- 
written practice of the Supreme Court, applicable in causes whereof that 
court has original jurisdiction. The procedure is as follows: 

1. Presentation of original declaration and application for leave to file 
it and thus institute the action. 

2. Direction by the Court concerning notification to be given to pro- 
posed defendant and assignment to the motion calendar for hearing the 
motion. 

3. Transmission of the notification, as directed, by the Clerk of the Court. 

4. Hearing (under special circumstances only) and disposition of motion. 


ARTICLE 19 679 


This practice was followed in The Republic of Cuba v. The State of North 
Carolina. The Memorandum Decision on this case reads as follows: 


Original. THe RepusBiic or Cusa, PLAINTIFF, v. THE 
State oF NortH Carouina. Submitted November 6, 1916. With- 
drawn January 8, 1917. Motion for leave to file declaration withdrawn 
on motion of Mr. Barry Mohun in behalf of counsel for the plaintiff. Mr. 
Howard Thayer Kingsbury, Mr. Frederic R. Coudert and Mr. Marcus H. 
Burnstine for the plaintiff.” (242 U.S. 665) 


As a further indication of the practice it may be useful to set out the form 
of motion submitted in this case: 


IN THE 
SUPREME CouRT OF THE UNITED STATES, 
October Term, 1916. 


THE RePuBLIc OF CuBa, 
Plaintiff. 
Against | ORIGINAL 


State or Nortu CAROLINA, 
Defendant 


Comes now THE oF Cuba, by Marcus H. Burnstine, Esq., 
its attorney, and moves for leave to bring suit in this Court against THE 
Strate oF NortH CaRrouina upon the causes of action specified in the 
declaration hereto attached; and further moves the Court, upon the facts 
therein stated, for leave to file the same, and to prosecute the said action 
in this Honorable Court; and further moves the Court to issue summons 


herein. 
Marcus H. BurnstTINE, 


Attorney for the Republic of Cuba, Plaintiff. 


FREDERIC R. CouDERT, 
Howarp THAYER KINGSBURY, 
GUILLERMO PorRTELA, 

of Counsel. 


Similar was the procedure followed in the case of Connecticut v. North 
Carolina in 1928, wherein the motion was also withdrawn before hearing by 
the Court; see Journal of the Supreme Court, October Term, 1927, p. 334. 

The essence of this procedure is the requirement that complainant apply 
to the court for permission to institute the action instead of proceeding im- 
mediately to serve the respondent. Such a procedure has obvious advan- 
tages in cases covered by this Convention, since it would operate to relieve 
States of the annoyance of frivolous litigation. States might hesitate to 
accept such a Convention as this if it involved the possibility of unreasonable 
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suits being instituted against them in the courts of other States. States might 
consider it necessary to plead immunity from such suits, no matter how 
obviously contrary to this Convention. By requiring all complainants to 
secure preliminary permission from the court, the immunity of States under 
this Convention can be protected in limine. The text would permit this 
preliminary question to be decided ex parte, although the State sought to be 
made a respondent must be given adequate opportunity to object if it de- 
sires todo so. By virtue of the provisions of Article 20, the objection must 
be brought to the attention of the court by the State of the forum if the other 
State so requests. These two articles, therefore, afford ample protection to 
States against the annoyance of defending frivolous suits. It would seem 
to be especially necessary to afford this protection in cases in which proceed- 
ings are instituted by a preliminary attachment of property (cf. Articles 13 
and 23). Such attachments, particularly when directed against State funds 
in the form of bank deposits, might seriously inconvenience the State and 
should not be permitted except on adequate proof of the permissibility of 
such action under this convention. It may be agreed that the preliminary 
notice required by this article would destroy the utility of such attachments 
in that it would permit the State to remove the assets from the jurisdiction. 
While this might be true, it is believed that it is of first importance to safe- 
guard the legitimate interests of the States, and that the safeguards here 
required are necessary to secure general acceptance of this Convention. 

It is not intended by this provision to preclude subsequent pleas of immu- 
nity, if permission to institute the proceeding is granted. In the absence of 
any objection by the State named as respondent in the complainant’s 
application, the court may satisfy itself that the applicant has made out a 
prima facie case for instituting a proceeding, e.g. on the ground of consent by 
statute under Article 8 (e); after the proceeding has been formally instituted 
by permission of the court, it would be proper for the respondent State to 
plead immunity on the ground that the statute had been repealed before 
complainant’s claim arose or that it did not apply to such a cause of action. 

The second paragraph of the article makes clear that a State may provide 
that this procedure may take the place of the usual service of process. It 
also suggests a means for transmitting further papers in the proceeding. 
In this particular it follows the European practice described above in sug- 
gesting the court as the transmitting agent. Frequently a respondent 
State would designate some attorney to represent it in the proceeding; in 
such cases it would be immaterial whether the complainant or the court 
delivered the necessary notices, motions or other pleadings to the attorney. 
But if no such representative were designated by the respondent State, 
objection might be raised if the complainant himself sought to serve them 
upon a diplomatic or consular officer. On the other hand, it is believed that 
there would be no objection to having such papers so transmitted by the 
court. 


ARTICLE 19 681 


It may be noted that the procedure provided in this article would not 
need to be followed in the case of a counterclaim, since under Article 17 the 
complainant State may be required to designate an agent to represent it 
in that proceeding. 

It is obvious that States ratifying this Convention would have to make 
provision in their local laws to make sure that their courts would promptly 
notify the official responsible for conducting foreign affairs, that a proceeding 
had been instituted against another State. It seems proper, however, to 
confine the text to a statement of the duty of the State of the forum vis-d-vis 
the State against which the proceeding is instituted, leaving to each the 
adoption of the necessary provisions for fulfilling this duty. 

The article is, in substance, in accord with the view of the Institut de droit 
international, as expressed in the eighth and ninth articles of the Resolutions 
of 1891-1892: 


“Article 8. Les adjournements, tant pour les souverains ou chefs d’Etat 
que pour les Etats eux-mémes, se font par la voie diplomatique.” 

“Article 9. Il est désirable que, dans chaque Etat, les lois de procédure 
accordent des délais suffisants pour que dans les cas d’action portée ou de 
saisie demandée ou pratiquée contre un souverain ou chef d’Etat ou 
contre un Etat étranger, il puisse en étre fait rapport au gouvernement du 
pays dans lequel l’action a été portée, ou la saisie demandée ou pratiquée.”’ 
(Tableau général des travaux, 1873-1913, p. 150, 151.) 


The extracts from the following cases are inserted for the purpose of in- 
dicating the existing situation. 


Opinions and Decisions 


United States: 

“The above-entitled proceeding is before the court for the determination 
of an oral motion for the issuance of a rule to show cause why a writ of 
mandamus should not issue as prayed in the petition. The matter has 
received careful consideration by the court and the conclusions that have 
been reached follow: 

“On July 9, 1929, the relator instituted an action at law against the 
Government of the Republic of Turkey, the action being for the recovery 
of the sum of twenty thousand dollars, with interest from the first of 
December, 1914, together with the costs of the action. The action is one 
in general assumpsit and seeks to recover from the Government of the 
Republic of Turkey the sum of twenty thousand dollars for services 
which it is alleged the plaintiff performed for the Republic and which 
were of the value and reasonable worth of said amount. The usual sum- 
mons was issued directed to the Government of the Republic of Turkey, 
and the United States Marshal in and for the District of Columbia, to 
whom the summons was directed for execution, has, since the application 
for the rule to show cause mentioned above, made a return of the summons 
in substance to the effect that he had refused to execute the process on 
advice of the United States District Attorney. 

“The petition for the writ of mandamus with its exhibits show that the 
Marshal had in writing advised the local counsel for the relator, who is 
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also attorney of record for the plaintiff in the law action mentioned, of 
the reasons why he refused to execute the summons, and copies of the 
letters from the Marshal to the attorney under dates of July 12th and 
July 16th, 1929, respectively, are attached as exhibits ‘H’ and ‘J’ to the 
pending petition for the writ of mandamus. The first of these letters 
incorporates an extract or excerpt from a letter of the United States 
Attorney for the District to the Marshal, in which in substance he advises 
the Marshal that his commission entitles him to carry out the duties of 
his office only in the District of Columbia, and that the service of process 
in this case would require him or his deputies to go on Embassy property, 
which is, he says 
‘foreign territory. My view is therefore that you should decline 
to make service in this case,’ 
and adds that 
‘‘‘international law as well as diplomatic courtesy requires that 
foreign embassies and legations be protected from invasions of this 
kind and character.’ 
In the later letter from the Marshal to the attorney, that of the 16th of 
July, he returns the papers in the case together with the fee which had 
been tendered the Marshal for the service of the papers, stating his 
reasons to be that the 
‘**Marshal’s office cannot serve them on the Ambassador of Turkey. 

That the Ambassador is immune from service in the District of Colum- 

bia, whether he is on embassy property or not.’ 

“There is thus presented a case where an action at law has been insti- 
tuted in this court against a foreign government, and an attempt made to 
procure the service of the requisite process upon it by serving the Turkish 
Ambassador. * * * 

“In the light of the foregoing this court would not be justified in issuing 
the rule to show cause asked for in the pending application and in the 
view the court takes of the matter, it should go further and deny the 
prayers of the petition for the writ and dismiss the petition, and such 
order will be signed on notice and presentation.” (Cardashian v. Snyder 
(Sup. Ct., D. C. 1929), 57 Wash. Law Rep. (1929) 738; affd. (Court of App., 
1930), 44 Fed. (2nd) 895.) 


Argentina: 
[TRANSLATION] 


“« * * * Considering: 

“That according to the provision 
in Article 101 of the Constitution, in 
the cases covered by Article 100, the 
Supreme Court exercises its appel- 
late jurisdiction according to the 
rules and exceptions that Congress 
prescribes, but in all cases concerning 
foreign Ambassadors, Ministers and 
Consuls and in those in which any 
province may be a party, it exercises 
original and exclusive jurisdiction. 


“That the claim interposed for the 
firm Baima and Bessolino is not 


* * * Considerando: 

“Que con arreglo a lo dispuesto 
en el articulo 101 de la Constitucién, 
en los casos previstos en el articulo 
100, la Corte Suprema ejercerd su 
jurisdicci6n por apelacién segin las 
reglas y excepciones que prescriba el 
Congreso; pero en todos los asuntos 
concernientes a Embajadores, Minis- 
tros y Cénsules extranjeros y en los 
que alguna provincia fuera parte la 
ejercer4 ra [sic] originaria y ex- 
clusivamente. 

“Que la demanda interpuesta por 
la raz6n social Baima y Bessolino no 
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directed against the Minister of 
Paraguay, but against the govern- 
ment of that nation which can not 
be brought to justice before the court 
of another nation without its consent 
and that therefore it does not fall 
within the original jurisdiction of 
this Court. 

“That if a province sues a foreign 
State or government or is sued by 
them the case falls within the original 
and exclusive cognizance of this 
Court (Article 101, Constitution and 
Article 1°, and 2° of law No. 48), but 
if an individual is the complainant 
against a foreign government he 
ought to apply to the judge of the 
District in order that he may trans- 
mit it through the channel of the 
National Executive Power to the 
representative of the respondent 
nation which will at its option accept 
or decline the jurisdiction, that being 
the only possible scope of the final 
clause of Article 100 of our Consti- 
tution, introduced in the Convention 
of Santa Fé of 1860, reproducing 
clause 2*, Article III of the American 
Constitution which extends the fed- 
eral jurisdiction to cases which arise 
‘between a state or its citizens 
against a foreign State or citizen.’”’ 


es dirigida contra el Sefior Ministro 
del Paraguay, sino contra el go- 
bierno de esa Nacién que no puede 
ser llevado a juicio ante el tribunal 
de otra nacién sin su consentimiento 
y que, en el caso, no corresponde a la 
jurisdiccién originaria de esta Corte. 


“Que si una provincia demanda 
a un Estado o gobierno extranjero 
o es demandada por éstos el caso 
corresponde originaria y evclusiva- 
mente [sic] al conocimiento de esta 
Corte (Articulo 101, Constitucién y 
articulo 1°, ine. 2° ley No. 48), pero 
si un particular es el demandante 
contra un gobierno extranjero debe 
ocurrir al juez de Seccién para que 
éste trasmita la demanda por inter- 
medio del Poder Ejecutivo Nacional 
al representante de la Nacién de- 
mandada que aceptard o declinard 
a su arbitrio la jurisdiccién, no 
pudiendo ser otro el alcance de la 
cldusula final del articulo 100 de 
nuestra Constitucién, introducida 
en la Convencién de Santa Fe de 
1860, reprodicuendo la cldusula 28, 
articulo III de la Constitucién 
Americana, que extiende la juris- 
diccién federal a las causas que se 
susciten ‘entre una provincia o sus 
vecinos, contra un Estado o ciuda- 


9) 


dano extranjero’. 


(Sefiores Baima y Bessolino c. el Gobierno del Paraguay (Corte Suprema, 
Buenos Aires, 1915), 123 Fallos de la Suprema Corte Nacional (1916) 58, 59.) 


Brazil: 
[TRANSLATION] 

“In 1899, the Union Telephone 
Company sued the government of 
Chile, before the courts of Brazil, 
to collect for damages caused by the 
Chilean war transport Angamos, 
which, on sailing from Rio de 
Janeiro damaged the submarine 
cable which connects that capital 
with an island in its harbor. The 
Consul of Chile protested before the 
local judge against the notification 
which was delivered by the complain- 
ant to the Minister of Chile ac- 


“En 1899, la Compania Unidén 
Telefénica demandé al gobierno de 
Chile, ante los tribunales de Brasil, 
por cobro de perjuicios causados por 
el trasporte de guerra chileno An- 
gamos, que, al zar par de Rio de 
Janeiro, caus6 dafios al cable sub- 
marino que comunica esta capital 
con una isla de su bahia. El cénsul 
de Chile formulé protesto ante la 
judicatura local por la notificaci6n 
que se hizo de la demanda al Min- 
istro de Chile acreditado ante Brasil, 
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credited to Brazil, and the judicial y la autoridad judicial anulé lo 
authority annulled the act because obrado por carecer los tribunales 
the Brazilian courts are not compe- __brasilefios de competencia para cono- 
tent to entertain suits against for- cer de demandas contra gobiernos 


eign governments.” extranjeros.”’ 
(Compafiia Unidén Telefénia c. el Gobierno de Chile (1899), Cruchaga, 
Nociones de Derecho International (3d ed., 1923), Vol. I, p. 174.) 


ARTICLE 20 


A State shall permit another State to bring, through any specifically 
authorized agent, a claim of immunity in accordance with the provisions of 
this Convention, directly before the court for its decision. At the request 
of such other State, the State of the forum, without obligation to comment 
on the merits of such a claim of immunity, shall transmit it to the court for 
its decision. 

COMMENT 

The first sentence of this article is designed to assure to a State an adequate 
opportunity to object to its being improperly made a respondent in the courts 
of another State. The second sentence provides an alternate means of 
accomplishing the same result through the executive or administrative 
officers of the State of theforum. As noted under Article 19, supra page 680, 
this provision should prove helpful in relieving a State from the annoyance 
of responding to frivolous suits. Under this Convention, when a State 
receives the notice provided for in Article 19, it need merely request the 
State of the forum to bring before the court a claim of immunity. This may 
be done either on the complainant’s preliminary request for permission to 
institute a proceeding, or after the formal institution of the proceeding. The 
State of the forum acts merely as a channel of communication and is under 
no obligation to argue the merits of the claim. 

In the United States federal courts, some difficulty has been experienced 
in properly establishing before a court the immunity of a respondent State. 
Procedural rules of a technical nature have been set up, whereby, lacking any 
indication from the executive departments of the United States Government, 
the respondent State is required to plead its immunity in a formal manner 
through the intervention of its diplomatic representative. The alternative 
possibilities were thus stated by the Supreme Court: 


“As of right the British Government was entitled to appear in the suit, 
to propound its claim to the vessel, and to raise the jurisdictional ques- 
tion. * * * Or, with its sanction, its accredited and recognized representa- 
tive might have appeared and have taken the same steps in its interest. 
* * * And, if there was objection to appearing as a suitor in a foreign 
court, it was open to that government to make the asserted public status 
and immunity of the vessel the subject of diplomatic representations to 
the end that, if that claim was recognized by the Executive Department of 
this government, it might be set forth and supported in an appropriate 
suggestion to the court by the Attorney General, or some law officer 
acting under his direction.” (Re James Thomson Muir, Master of the 
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Gleneden, (1920), 254 U.S. 520, 522-523. See also The Pesaro (1921), 255 
U. S. 216); The Gul Djemal (1924), 264 U.S. 90. 


Other procedure had been allowed in many cases in the lower federal courts 
and in the state courts, where: 

(1) counsel were permitted, as amici curiae, to advise the court that it was 
without jurisdiction: The Roseric (D. C., D., N. J., 1918), 254 Fed. 154; The 
Athanasios (D. C., 8. D., N. Y., 1915), 228 Fed. 558; The Adriatic (D. C., 
E. D., Pa., 1918), 253 Fed. 489; The Claveresk (C. C. A., 2nd Circuit, 1920), 
264 Fed. 276; Johnson Lighterage Company No. 24 (D. C., D., N. J., 1916), 
231 Fed. 365. 

(2) the foreign minister was permitted to file a suggestion with the court, 
setting out the claim of immunity, without formally intervening in the suit: 
The Maipo (D.C.,8. D., N. Y., 1918), 252 Fed. 627; The Carlo Poma (C. C.A., 
2nd Circuit, 1919) 259 Fed. 369; The Rogdai (D. C. N. D., Cal., 1920), 279 
Fed. 130. 

(3) the facts were stated to the court, either as pleas to the jurisdiction 
or as suggestions by interested parties, who were not diplomatic officers of 
the State: United States v. Peters (Supreme Court, 1795), 3 Dallas 121; 
Mason v. Intercolonial Railway of Canada (Supreme Judicial Court, Massa- 
chusetts, 1908), 197 Mass. 349; Bradford v. Director General of Railways 
(Court of Civil Appeals, El Paso, Texas, 1925), 278 Southwestern Reporter 
251; The Pampa (D. C., E. D., N. Y., 1917), 245 Fed. 137. 

In some early cases the Department of State had requested the Attorney- 
General to assert the immunity of the foreign State, but with the increased 
number of such cases arising out of the war and in view of the fact that the 
Department of State did not always agree that the State was entitled to 
immunity (see statement of the Solicitor of the Department of State quoted 
in the note at page 479 to the District Court’s opinion in the Pesaro case, 
277 Fed. 473), the Department adopted the practice of merely certifying that 
the diplomatic officer who raised the issue was in fact the accredited repre- 
sentative of his Government, without any suggestion as to whether the court 
should or should not grant the immunity. This sudden change of policy 
made it necessary for the immunity to be pleaded by the State on its own be- 
half, and a procedure was adopted which finds no counterpart elsewhere, 
even in the State courts of the United States, and which is obviously un- 
workable for a government with which diplomatic relations are not being 
maintained by the State of the forum. (See Wulfsohn v. Russian Socialist 
Federation of Soviet Republics (Court of Appeals, New York, 1924), 234 N. Y. 
372; Nankivel v. Omsk All Russian Government (Court of Appeals, New York, 
1923), 237 N. Y. 150. For a discussion of the English and continental 
European practice, as well as that in American courts, see A. H. Feller, 
“Procedure in Cases Involving Immunity of Foreign States in Courts of the 
United States,” 25 American Journal of International Law (1931), 83-96. 
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It is not perceived, however, why any particular method should be selected 
as the sole one for manifesting the sovereign’s unwillingness to submit to the 
jurisdiction. Under the provisions of this Convention such a requirement 
would serve no useful purpose. A State can validly be made a respondent 
only in the situations specified in Articles 8 to 12 inclusive. If an action 
against a State is commenced which does not come within the provisions of 
one or more of these articles, the State need not actively contest the court’s 
jurisdiction, but may wholly ignore the proceedings or request the State of 
the forum to raise an objection to the jurisdiction directly before the court. 
Whatever course of action is taken by the State not properly made a re- 
spondent, the result should be the same, namely, that the court’s action 
should have no effect on the rights of such State. This being the case, 
any authoritative manifestation of the fact that the State objects to the 
court taking jurisdiction should be listened to and acted upon by the court. 
The court should not be restricted to one particular means of informing 
itself as to whether it is wasting its time by passing on a question which is 
purely brutum fulmen, by reason of the court’s not having jurisdiction over 
the respondent State or its property. The court might properly question 
whether the plea is entered with the authorization of the respondent, 7.e., by 
an ‘authorized agent,’’ but to recognize such agency only in the person of the 
Minister or Ambassador, and then only where he formally intervenes in the 
suit, places an undue restriction on the foreign State. 

The situation resulting from an assertion of immunity by a third party 
raises a somewhat different problem, which need not be considered in detail. 
It is sufficient to ensure the possibility that the respondent State may itself 
raise the question of immunity or have it raised by the State of the forum. 
If the State of the forum is asked to bring the assertion of immunity before 
the court, it need not declare its own concurrence in the soundness of the 
claim, but may act merely as the transmitting agent, leaving to the court 
the decision on the merits. 

This article provides that an assertion of immunity may be brought di- 
rectly before the court “for its decision.”” This means merely that the as- 
sertion is not to be taken by the court as conclusive; the court is to decide 
upon the basis of this Convention and all applicable facts whether the State 
may be made arespondent. If the respondent State believes that the court 
erred in reaching a conclusion adverse to the State’s contentions, the State 
may take the matter up with the government of the State of the forum 
through the diplomatic channel. If the two States do not agree upon the 
proper interpretation of a provision of the Convention, they may resort to 
arbitration as provided in Article 28. 

Since this article leaves the court free to decide whether the assertion 
of immunity has a basis in law and in fact, it is less necessary to require pro- 
cedural niceties as an assurance of authenticity than under the present 
American practice which, unless such immunity has already been waived, 
seems to regard a properly asserted claim of immunity as conclusive. No 
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difficulty seems to have been found in any other legal system in thus relying 
on factual proof of the State’s interest rather than on the manner in which 
that interest is brought to the attention of the court. 

It might be provided that the assertion of immunity should be conclusive 
on the court. The Brussels Convention of 1926, discussed supra, page 563 ff., 
Article 8 (d), in its fifth article provides, with relation to ships or cargoes 
claimed to be public property, that an assertion to that effect entered through 
the intervention of the State in the litigation, will serve as proof, but only 
to the extent of obtaining the release of the vessel. Apparently it was con- 
templated that the court could subsequently enter into an investigation 
of the merits of the claim of immunity. 

Some continental courts are bound by their local law to follow the views 
of the Executive Departments after asking their opinion on the matter. 
(See Czech law quoted infra, Article 22, p. 690.) In Germany the question 
is one of those which must be decided by the Gerichtshofs fiir Kompetenzkon- 
flikte. (See v. Hellfeld g. Fiskus des russischen Reiches, quoted supra, Article 
6, p. 523, where the question was raised by the Minister of Justice, but 
determined by the court.) In Belgium, France, Great Britain, the Nether- 
lands and Switzerland, the ordinary practice is for the question of State im- 
munity to be raised by the Public Minister or some other representative 
of the Department of Justice or Foreign Affairs, and there is some tendency 
to follow such recommendations without judicial inquiry. Of course, if 
such is the practice of the forum, the court will continue to decide in accord- 
ance with the executive recommendations. 

The text of this article, in leaving it to the court to decide on the claim of 
immunity has the effect of merely denying the conclusiveness of the re- 
spondent State’s assertion of immunity, but is not concerned with the pro- 
cesses by which the court reaches its conclusion. The court may make an 
independent judicial analysis or may accept the view of the executive power, 
according to the dictates of its local law. 


ARTICLE 21 


When, in accordance with this Convention, a State has become a party to 
a proceeding in a court of another State, its continuance or withdrawal as a 
party to that proceeding shall be determined in accordance with the law of 
the forum not inconsistent with this Convention. 


COMMENT 


Cases may arise in which a State, after having become a party to a pro- 
ceeding in a court of another State, whether as complainant, counterclaim- 
ant, intervenor or respondent, may attempt to withdraw from that proceed- 
ing. Where the State is complainant or counterclaimant, the law of the 
forum may permit a discontinuance of the action. This article would not 
interfere with the operation of such a rule. On the other hand, if a com- 
plainant State institutes a proceeding against A, and A pleads a direct 
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counterclaim, the law of the forum may deny to the complainant the right to 
withdraw; such a rule should operate even if the complainant is a State. 

Articles 8 to 12 inclusive determine when a State may be made a re- 
spondent, or, in other words, when the bar to the court’s jurisdiction—as laid 
down in Article 7—is raised. Once the bar is raised, the proceeding may 
continue, at least up to the point of final judgment. (As to the execution 
or the enforcement of court orders, see Articles 22—25.) 

It seems reasonable to provide that once a State has been made a re- 
spondent in accordance with this Convention, its submission to the juris- 
diction of the court should persist until the final determination of the case. 
It would not seem fair to the complainant to allow the State to withdraw in 
the midst of the proceedings after the complainant has gone to the trouble 
and expense of preparing his case in reliance upon the apparent submission 
of the respondent to the jurisdiction. Nor is it to be assumed that a State 
would wish to have the privilege of remaining a party respondent while the 
case seemed to be moving in its favor, but of withdrawing if the decision 
seemed likely to be adverse to its contentions. 


Opinions and Decisions 
United States: 

«< * * * The complaint having been amended as moved and directed, 
and nearly a year having elapsed, there came a change of view; but the 
immunity of sovereignty from suit without its consent cannot be carried so 
far as to permit it to reverse the action invoked by it, and to come in and 
go out of court at its will, the other party having no right or resistance to 
either step.” (People of Porto Rico v. Ramos (Supreme Court, 1914), 232 
U. 8. 627, 632; and see supra, page 541.) 


[In an action by the United States of Mexico to recover a patrol boat 
from a shipwright, complainant secured delivery on putting up a bond. 
The shipwright secured a judgment for redelivery of the vessel, or if that 
was impossible, payment by complainant for repairs to the vessel com- 
pleted by respondent. Mexico appealed on the ground of sovereign 
immunity. Appeal dismissed. ] 

‘“‘Counsel for appellant takes the position that they could invoke the 
jurisdiction of a state court to recover possession of the patrol boat and 
restore it to the United States of Mexico and thereafter by a plea of 
sovereign immunity and at their own pleasure divest the court of juris- 
diction to hear the defense, and at the same time retain the fruits of the 
action, possession of the patrol boat, without a trial of the real issues of 
the case. He virtually contends that a friendly foreign sovereign can 
walk in the doors of our courts and by the process of our laws take what 
it desires, walk out of the doors at will, and close them upon any further 
consideration of the case and any adjudication of the rights of the sover- 
eign and the citizen of this country whom the sovereign has named as its 
adversary. 

‘“ * * * Tt has been repeatedly held that, where our own government 
or a foreign friendly power seeks redress in the courts of this country they 
waive the claim of sovereign immunity and subject themselves to the 
jurisdiction of the courts and impliedly consent to the granting of affirma- 
tive relief against them within the demand or concerning the property 
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(United States of Mexico v. Rask (Dist. Court of 
Appeals, Fourth Dist., Cal., 1931), 4 Pac. (2d) 981, 985, 987.) 


See also: 


Richardson v. Fajardo Sugar Co., supra, Article 8 (b), p. 544. 


Germany: 
[TRANSLATION] 

“If it is once recognized that a 
voluntary submission to local juris- 
diction excludes, in case of a private- 
law litigation, a subsequent invoca- 
tion of the immunity existing under 
international law, then this will be 
applicable to all possible forms in 
which such a voluntary submission 
may be effected, and it is immaterial 
whether such submission was express 
or was manifested through conclusive 
actions.” 


“‘Steht iibrigens einmal fest, dass 
durch freiwillige Unterwerfung unter 
die inlandische Jurisdictionsgewalt 
die spitere Berufung auf eine vél- 
kerrechtliche Exemption fir Pri- 
vatrechtsfille ausgeschlossen wird, 
so hat diess auch fiir die verschied- 
enartigen méglichen Formen einer 
solchen freiwilligen Unterwerfung 
zu gelten, und begriindet es insbe- 
sondere keinen Unterschied, ob jene 
Unterwerfung ausdriicklich oder mit- 


telst concludenter Handlungen erfolgt 
ist.” 
(Heizer g. Kaiser-Franz-Joseph-Bahn A. G. (Gerichtshof fiir Kompetenz- 
konflikte, Bayern, 1885), Gesetz- und Verordnungsblatt fiir das Kéng- 
ireich Bayern, 1885, Betlage I, 1, 19-20.) See also: X. g. die Republik Polen, 
supra, p. 546. 


PART V. ENFORCEMENT OF COURT ORDERS 


ARTICLE 22 


A State shall not permit orders or judgments of its courts to be enforced 
against another State or its property, except as otherwise provided in this 
Convention. 


COMMENT 


The words ‘‘orders or judgments” are here used, not in any technical 
sense but as generally descriptive of any court orders or rulings, such as 
judgments, injunctions, equitable decrees, orders for attachment of property, 
or any form of command to a party or to a court officer to levy execution or 
otherwise to carry out a decision. 

By the “enforcement” of court orders or judgments ‘‘against property,” 
is meant any action depriving the State of its control over that property. 
It thus precludes not only the direct attachment of the property but any 
orders, as in garnishee proceedings, restraining the person in possession of 
that property from disposing of it in any way the State may direct. It is 
only necessary to show that the property is actually the property of the State 
claiming immunity. 

For the exceptions referred to in the text, see Articles 23 and 25. 

It would seem to be immaterial how the fact of State ownership of prop- 
erty is brought to the attention of the court. (Cf. Comment under Article 
19, supra, page 677.) For example, State X might deposit funds with the 
A Bank in State Y for the purpose of paying interest due on certain bonds of 
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State X. B, having a claim against State X, arising out of a business con- 
tract with that State, might seek to attach the funds in the hands of the A 
Bank. That such attachment would be contrary to Article 23 (b) might be 
brought to the attention of the Court either by State X or by the A Bank or 
by a bondholder desirous of protecting the fund out of which he anticipated 
payment of coupons on his bonds. (Cf. Banque de France v. Equitable Trust 
Co. of New York et al. (District Court, 8. D. N. Y., 1929), 33 F. (2d) 202.) 
In general it is admitted that even when a State may be made a respond- 
ent, either to an original proceeding or to a counterclaim, execution cannot 
be levied against its property. Some exceptions are made in practice. 
(See especially Article 23, infra, page 700ff.) It isunlikely that States would 
agree that in general their property could be seized or attached and the in- 
clusion of this article therefore seems necessary. The exemption of the 
person of a head of state from arrest or imprisonment seems obvious. 
National courts have had occasion to decide whether a general submission 
to the jurisdiction includes submission to execution; their reply has usually 
been in the negative. The refusal to allow execution is reached still more 


easily where the State has not given any consent to the jurisdiction. 


Laws and Statutes 


Czechoslovakia: 
[TRANSLATION] 

“The Statute of May 27, 1896, 
R.G.Bl. No. 79, concerning Pro- 
cedure in Executions and Attach- 
ments,! is changed as follows: * * * 


“2. §31, Sec. 1 shall read: ‘Exe- 
cution measures against a person 
who enjoys in Czechoslovakia the 
right of exterritoriality, and in ex- 
territorial buildings and localities, 
can be carried out only insofar as 
permitted by international law. In 
case of doubt, the court shall ask 
the opinion of the Minister of Jus- 
tice, which will be given in agree- 
ment with the Minister of Foreign 
Affairs; this declaration is binding 
on the court. Execution measures 
can be carried out by the court 
against an exterritorial person or in 
exterritorial buildings and localities 
only in the presence of a representa- 
tive of the Ministry of Foreign 
Affairs.’” 


“Das Gesetz vom 27. Mai 1896, 
R.G.BI. Nr. 79, iiber das Exekutions- 
und Sicherungsverfahren, wird ab- 
geindert, wie folgt: * * * 


“2. §31, Abs. 1, hat zu lauten: 
Gegen eine Person, die in der Cecho- 
slovakischen Republik das Recht 
der Exterritorialitaét geniesst, und 
in exterritorialen Gebiéiuden oder 
Raumlichkeiten kénnen Exekutions- 
handlungen nur insoweit vorgenom- 
men werden, als es das Vélkerrecht 
zulaisst. In zweifelhaften Fallen hat 
das Gericht die Erklarung des Justiz- 
ministers einzuholen, der sie im 
Einvernehmen mit dem Minister der 
auswartigen Angelegenheiten abgibt; 
diese Erklarung ist fiir die Gerichte 
bindend. Exekutionshandlungen 
kénnen vom Gerichte gegen eine 
exterritoriale Person oder in exterri- 
torialen Gebiuden oder Raumlich- 
keiten nur in Anwesenheit eines 
Vertreters des Ministeriums der 
auswirtigen Angelegenheiten vor- 
genommen werden.” 


1 The Austrian statute referred to remains in force in the provinces of Bohemia and Mors- 
via-Silesia, which are now part of Czechoslovakia.—Reporters. 
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(Gesetz vom 19 Janner 1928, betreffend die Abénderung und Ergénzung einiger 
Bestimmungen tiber das Executionsverfahren [Statute amending the law 
concerning execution procedure]. Art. IV, Sec. 2, 1928 Sammlung der 
Gesetze und Verordnungen des ¢echoslovakischen Staates, No. 23, p. 123, 
126-27.) 

See also the identical terms of Art. V. Sec. 12 of the same statute (zbid., 
128) amending the Hungarian Statute No. LX of 1881 (1881 Magyar 
Térvénytdér 275) concerning execution procedure, which remains in force in 
the provinces of Slovakia and Carpathian-Ruthenia. The same provisions 
are enacted in the following statutes providing, inter alia, for execution: 
Gesetz vom 15 Juni 1927 betreffend die direkten Steuern [Statute concerning 
direct taxes], §352, sec. 5 (1927 Sammlung der Gesetze und Verordnungen des 
éechoslovakischen Staates, No. 76, p. 571, 672; Regierungsverordnung vom 13 
Jdnner 1928 tiber Verwaltungsverfahren [Government decree concerning 
administrative procedure] §100, Sec. 4, $131 (1928 zbid., No. 8, pp. 35, 56, 62.) 


Italy: 
[TRANSLATION] 


“No sequestration, attachment, 
sale or measure of execution in gen- 
eral may be had with regard to 
movable or immovable property, 
ships, credits, securities, notes, or 
any other property owned by a 
foreign State, without the authoriza- 
tion of the Minister of Justice. 

“The present provision is applica- 


ble only to those States which admit 
reciprocity.” 


puo procedersi a sequestro 
nonché a pignoramneto, vendita, ed 
in genere, ad atti esecutivi su beni 
mobili ed immobili, navi, crediti, 
titoli, valori e ogni altra cosa spet- 
tante ad uno Stato estero, senza 
lautorizzazione del Ministro per 
la giustizia. 

“La presente disposizione si ap- 
plica solo a quegli Stati che ammet- 
tano la reciprocita.”’ 


(Regio Decreto-Legge, August 30, 1925, No. 1621, Art. I, Raccolta Ufficiale 
delle Leggi e dei Decreti del Regno d’ Italia, 1925, Vol. VIII, No. 1890, p. 8109; 
Gazzetta U ficiale, September 25, 1925, No. 223.) 


Switzerland: 


“Un séquestre au sens de I’article 271 de la loi fédérale sur la poursuite 
pour dettes et la faillite ne peut en aucun cas étre ordonné a |’égardde 
biens appartenant 4 un Etat étranger, si cet Etat accorde la réciprocité; 
sous la méme reserve, des mesures d’exécution forcée sont interdites A 
l’égard de biens mobiliers appartenant 4 un Etat étranger. Ilappartient 
au Conseil fédéral d’établir si la réciprocité existe. 

est procédé Aun séquestre ou Aune mesure d’exécution forcée en con- 
tradiction avec la présente disposition, le Conseil fédéral annule d’office le 
séquestre ou la mesure d’exécution forcée. I] en informe immédiatement 
les autorités compétentes. Elles sont liées par la décision du Conseil 
fédéral.” (Arrété du Conseil fédéral concernant le séquestre et les mesures 
d’exécution forcée ad l’ égard des biens mobiliers appartenant d un Etat étranger, 
July 12, 1918, Article 1. 34 (N. S.) Recueil officiel des lois et ordonnances 
791.) This ordinance was issued under the extraordinary powers con- 
ferred on the Federal Council on August 3, 1914, for the maintenance of 
Swiss neutrality. It was repealed by a decree of the Federal Council of 
July 8, 1926. (42 (N.S.) Recueil officiel des lois et ordonnances 305.) 
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Opinions and Decisions 


United States: 

[Suit by the Swedish State Railway Administration which resulted in a 
judgment for respondents on a counterclaim. The judgment creditor 
sought execution on moneys owned by Sweden in a New York bank.] 

“The judgment is entered against Sweden, as a litigant under a nameof 
its own selection, representing it to be a corporation. A judgmeutshould 
be enforced against a debtor upon proof of the litigant’s true identity. 
All concede that Kunglig Jarnvagsstyrelsen and the government of Sweden 
are one and the same. The Swedish government is in fact a governmental 
corporation. Ifa defendant appears in a suit by incorrrect name and does 
not plead in abatement, and judgment is rendered against him, the judg- 
ment is fully binding upon him, and he may be connected with the judg- 
ment. * * * 

‘But consenting to be sued does not give consent to a seizure or attach- 
ment of the property of a sovereign government. * * * 

“Tt is regrettable that Sweden may thus escape payment of a valid 
judgment against it. Appellant has been misled in the belief that this 
plaintiff was a separate entity—apart from the government—and now, 
when a sufficient number of years has passed making possible a plea of 
limitations or laches against suing in Sweden (see letter to the League of 
Nations), appellee appears and pleads its sovereign immunity. Whatever 
may be appellant’s remedy to collect its valid judgment, it should not be 
necessary to resort to further litigation. It is hoped that the judgment of 
our courts will be respected and payment made by the Swedish govern- 
ment. * * * ” (Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen et 
al. (Circuit Court of Appeals, Second Circuit, 1930), 43 F. (2d) 705, 
certiorari denied (Supreme Court, 1931) 51 Sup. Ct. 181.) 


Great Britain: 

[An injunction had been obtained restraining defendants from placing 
certain projectiles aboard warships which had been built in England for 
the Japanese Government, on the ground they infringed complainant’s 
patents. The Japanese Government intervened in the suit and sought 
permission to remove its property.] 

Opinion of James, L. J. “ * * * The whole effect of that proceeding 
was that he [the Mikado] made himself a suitor liable to the ordinary 
consequences, so far as they can be enforced against a sovereign as to costs 
and otherwise, and in that character he made a deposit of £100 to provide 
for the costs of the proceedings. The order he obtained does not prevent 
his saying, as is the truth, ‘This is my property, it was lawfully bought 
by me and paid for by me, and it is public property. Whether anybody 
else has done anything right or wrong with it, is a question with which I 
have nothing to do. No Court of municipal jurisdiction has any right to 
interfere with my property, and be good enough to remove your hands 
from it.’ The Master of the Rolls, who granted the injunction, and heard 
the whole matter, as soon as he learnt what was the state of things, said 
of course that he could not keep hands on a property which he had no 
right to interfere with; and he made the order which is complained of.”’ 
(Vavasseur v. Krupp (Court of Appeal, 1878), L. R., 9 Ch. Div. 351, 355.) 


4 
; 


ARTICLE 22 693 


[Opinion of Warrington, L. J.| ‘‘ * * * Not only is there no authority 
in favour of the view put forward by the appellants, but such authority 
as there is, though it may not be directly upon the point and may not 
extend to being a direct decision on the point, so far as it goes indicates 
that the submission to the jurisdiction of the Courts to entertain a particu- 
lar question in the litigation, does not amount to a waiver of the immunity 
of the sovereign from execution upon his property or person.” (Duff 
Development Co. v. Kelantan Government (Court of Appeal, 1923), L. R. 
[1923], 1 Ch. Div. 385, 421.) 


France: 


[Complainant had procured a judgment against a German State railway 
for loss of goods in transit. She caused the attachment of a station in 
execution of the judgment and respondent had the judgment set aside on 
appeal. Affirmed by the Court of Cassation.| 

“‘Attendu qu'il est constaté par ledit arrét que la Direction générale des 
chemins de fer d’Alsace-Lorraine constitue une administration publique, 
ressortissant de la chancellerie de l’empire allemand, pour le compte et 
sous l’autorité duquel elle procéde a |’exploitation de ces chemins;—Que 
cette exploitation est donc, en réalité, le fait de l’Etat lui-méme, qui la 
dirige par l’intermédiaire d’agents institués par lui, et placés sous sa dé- 
pendance directe;—Que c’est par conséquent avec raison que l’arrét 
attaqué a conclu de 1a que le matériel attaché 4 cette exploitation, les 
sommes qu’elle produit et les créances contre les tiers qui en proviennent 
sont la propriété de |’Etat allemand;—Attendu qu’il est de principe 
absolu en droit qu’il n’appartient pas 4 un créancier de |’Etat, méme pour 
assurer l’exécution d’une condamnation judiciare obtenue contre celui-ci, 
de faire saisir-arretér, entre les mains d’un tiers, les deniers ou autres 
objets qui sont la propriété de |’ Etat;—Que cette régle doit recevoir son 
application, alors que le débiteur est un Etat étranger, et que les sommes 
ou effets saisis sont en France, comme dans l’espéce;”’ (Vve. Caratier- 
Terrasson c. Direction générale des chemins de fer d’Alsace-Lorraine (Cour 
de Cassation, Civ., 1885), 1885 Dalloz, Pér., 1.341, 343.) 


[Suit by a Paris jeweler against the agent of the Turkish Government 
to recover a debt contracted by the former sultan Abdul-Hamid. The 
complainant obtained a preliminary attachment of funds in the possession 
of the agent which fund was the result of selling by him, at the instruction 
of the Turkish Government, certain jewelry. Attachment vacated.] 

*“‘ Attendu qu’il est de principe, en droit des gens, que les nations souve- 
raines sont indépendantes les unes des autres et ne peuvent étre soumises 
4 une juridiction étrangére, soit qu’il s’agisse de procéder contre elles 4 
un acte de poursuites ou d’exécution, soit méme qu’on veuille simplement 
assurer le recouvrement d’une créance au moyen d’un acte conservatoire; 

“‘Attendu que, lorsqu’on traite avec un gouvernement étranger, on 
connait les risques encourus comme les conséquences des principes de la 
souveraineté et l’on se soumet d’avance implicitement aux lois et A la 
juridiction administrative ou judiciaire ainsi qu’au mode de comptabilité 
de l’Etat avec lequel on a contracté; 

“‘Attendu qu’il s’ensuit que c’est en méconnaissance de ces principes que 
Doucet a entendu frapper d’indisponibilité entre les mains de Lair- 
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Dubreuil tout ou partie des fonds dont celui-ci est comptable envers le 
gouvernement ottoman pour le compte duquel il a agi, que dés lors la 
défense signifiée dans ce but doit demeurer tout a fait inopérante;”’ 
(Doucet c. Gouvernement Ottoman et Lair-Dubrewil (Trib. civ., 
[Réferés], 1911), 1912. 1. Gaz. Pal. 234.) 


[Suit against the S. S. Campos, which had been seized by Brazil, leased 
to respondents, and attached by complainants for debts owed them by 
respondents. The court vacated the attachment.] 

“‘Attendu que de son cété la Compagnie des Chargeurs Réunis soutient 
que le steamer Campos, navire allemand réquisitionné par le Gouverne- 
ment Fédéral du Brésil, ne saurait étre considéré comme faisant partie du 
domaine public ou privé de |’Etat Brésilien et qu’il est évident en tout cas 
qu’en incorporant ledit steamer Campos dans la flotte du Lloyd Brésilien 
et en l’utilisant, 4 un service commercial, |’Etat Brésilien a renoncé aux 
prérogatives que peuvent parfois réclamer les gouvernements étrangers en 
faveur de leurs propriétés personnelles;—que dans ces conditions le 
steamer Campos constitue indiscutablement le gage des créances qu’elle 
posséde sur le Lloyd Brésilien en vertu de la convention intervenue entre 
eux 4 la date du 9 novembre 1917, et notamment de celles qui concernant 
le steamer Campos lui-méme;—qu’il y a donc lieu de maintenir ]’ordon- 
nance attaquée et la saisie pratiquée; * * * 

“Attendu, * * * qu’il est incontestable en droit que la propriété de 
l’Etat est insaisissable méme lorsque |’Etat est débiteur et que la dette 
résulte d’un contrat passé avec lui; * * * 

“Que de 1a il suit que la propriété d’un Etat étranger ne peut étre saisie 
en France par les modes de droit commun; et que |’Etat étranger échappe 
& la juridiction francaise alors méme qu’en face de lui il n’aurait que des 
intéréts privés; * * * 

‘‘Qu’il est bien certain, d’autre part, que le fait que le Gouvernement 
fédéral du Brésil fait gérer le steamer Campos ainsi que les autres navires 
confisqués par lui, par le Lloyd Brésilien, ne peut modifier la nature de la 
propriété et lui conférer le caractére privé; 

‘“‘Qu’il y a donc lieu de décider, tant en droit qu’en fait, que le steamer 
Campos, propriété nationale de |’Etat Brésilien, ne pouvait étre saisi par 
la Compagnie des Chargeurs Réunis 4 titre de gage pour les dettes con- 
tractées envers elle par le Lloyd Brésilien. * * *” (Aff. du navire Campos 
et Lloyd Brésilien c. Cie Chargeurs Réunis (Tribunal de Commerce, Havre, 
1919), 46 Journal du droit international (1919), 747-748.) 


Seine 


Germany: 
[For statement of facts, see supra, under Article 6, pp. 523.] 
[TRANSLATION] 


‘““ * * * The question presented 
in the case at bar is the execution of 
a judgment, in other words, the 
exercise of jurisdiction over a foreign 
State. Jurisdiction, which com- 
prises adjudication and execution, 
is an exercise of sovereignty and 
must be limited by the boundaries 
of such sovereignty. As States are 


‘ * * * Es handelt sich im vor- 
liegenden Falle um die Vollstreckung 
eines gerichtlichen Urteils, also um 
die Ausiibung der Gerichtsgewalt 
gegen einen fremden Staat. Die 
Gerichtsgewalt, welche die Recht- 
sprechungund Vollstreckung um fasst, 
ist ein Ausfluss der Staatsgewalt und 
muss an sich an den Grenzen dieser 


i 
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ARTICLE 22 695 


mutually equal and independent, one 
[State] is not subject to the sover- 
eignty nor consequently, to the 
jurisdiction of another [State]. 
Should a State disregard this relation 
and enact laws providing for the 
submission of foreign States to its 
jurisdiction, such provisions would 
certainly not be recognized by inter- 
national law. In the interpretation 
and application of statutes one must 
proceed from the premise that the 
legislator remains within the limits 
of sovereignty. Therefore, a con- 
clusion would be perfectly justified, 
if the statutes of the Empire should 
contain no provisions concerning 
exterritoriality, that our statutes do 
not deal therewith and that the 
principles of international law are 
directly applicable. * * * 


“The principles of international 
law concerning exterritoriality of 


States are applicable to both forms of 
jurisdiction, adjudication and exe- 


cution. Therefore, the Russian 
State and its property within the 
country are not subject to execution 
of the decision of 9. 27. 09. There 
are, however, exceptions to the 
(doctrine of] exterritoriality of States 
which are admitted in international 
law; in case of actions concerning real 
property and in the case of voluntary 
submission to local jurisdiction. Of 
these exceptions, as this is not an 
action concerning real property, 
only the second can be taken into 
consideration, namely, it may be 
asked whether the competence of the 
German court for ordering the exe- 
cution here litigated was based on 
the voluntary submission of the 
Russian State. Since the rendering 
of the decision of 9. 27. 09, no acts of 
the Russian Government can be 
found from which one can conclude 
the existence of such a submission; 
on the contrary, it has expressly pro- 


auch ihre Begrenzung finden. Da 
die Staaten sich gleichberechtigt und 
unabhdngig gegeniiber stehen, unter- 
liegen die einen nicht der Staatsgewalt 
und damit nicht der Gerichtsbarkeit 
des anderen. Sofern ein Staat das 
Verhiltnis nicht beobachten und 
gesetzliche Bestimmungen iiber die 
Unterwerfung fremder Staaten unter 
seine Gerichtsbarkeit treffen sollte, 
so wirden diese Bestimmungen vél- 
kerrechtlich jedenfalls nicht aner- 
kannt werden. Bei der Auslegung 
und Anwendung der Gesetze ist 
davon auszugehen, dass der Gesetz- 
geber sich in den durch die Staats- 
gewalt gegebenen Grenzen gehalten 
hat. Daher wire, wenn die Reichs- 
gesetze keine Bestimmungen iiber die 
Exterritorialitat enthielten, ohne wei- 
teres der Schluss gerechtfertigt, dass 
sich die Gesetze hierauf nicht bezie- 
hen und die vélkerrechtlichen Grund- 
sitze unmittelbar anzuwenden sind. 

“Die véolkerrechtlichen Grund- 
sitze tiber die Exterritorialitaét der 
Staaten finden auf die beiden Akte 
der Gerichtsgewalt, die Rechtsprech- 
ung und die Vollstreckung Anwen- 
dung. Der russische Staat und 
sein im Inlande befindliches Ver- 
mégen ist also der gerichtlichen 
Volistreckung des Urteils vom 27. 
9. 09 an sich nicht unterworfen. 
Im Vélkerrecht sind allerdings Aus- 
nahmen von der Exterritorialitat der 
Staaten fiir die Fille des Immobiliar- 
prozesses und der freiwilligen Unter- 
werfung unter die fremde Gerichts- 
barkeit zugelassen. Von _ diesen 
Ausnahmen kann, da ein Immobiliar- 
prozess nicht vorliegt, hier nur die 
zweite in Betracht kommen, naimlich 
die Frage, ob etwa die Zustandigkeit 
des preussischen Gerichts zur Anord- 
nung der hier in Rede stehenden 
Zwangsvolistreckung durch freiwil- 
ige Unterwerfung des russischen 
Staates begriindet ist. Seit Erlass 
des Urteils vom 27. 9. 09 liegen keine 
Handlungen der russischen Regier- 
ung vor, aus denen auf eine solche 
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tested against execution and thereby 
has given the most serious cause to 
the Minister of Foreign Affairs for 
raising the issue of jurisdictional 
conflict. It should be inquired into 
nevertheless, whether the Russian 
State has perhaps, during the pro- 
ceedings before the Imperial Courts 
of the Territory of Kiautchou, sub- 
mitted, through pleadings or acts, to 
execution of the decision to be ren- 
dered. In the interpretation of the 
pleadings or acts of the Russian 
State,—that is to say, in the estab- 
lishment of that to which the will of 
the pleader was directed,—one must 
proceed from the premise that—as 
indicated above—the submission of a 
State to a foreign jurisdiction means, 
to a certain extent, the renunciation 
of its own sovereignty. Such re- 
nunciation is comparatively not so 
great so long as the issue is merely 
the judicial determination of the 
contested legal relationship, * * * 
On the other hand, submission to 
execution by a foreign State amounts 
to an alienation of sovereignty to 
such an extent that it is not usual 
in the intercourse of States. It must 
be added also that German law 
contains no provisions making such a 
submission by the foreign State a 
condition precedent to the institu- 
tion of a proceeding. Therefore, 
there was no necessity of the Russian 
State’s declaring such a submission. 
In view of these facts, from the 
institution of the proceedings by the 
Russian State and from its submis- 
sion to the counterclaim established 
by a valid judgment, cannot be 
concluded that the Russian State 
has also intended to submit to the 
execution of the decision to be ren- 
dered; more justified is the conclu- 
sion that, insofar as a submission 
to German jurisdiction has occurred, 
this should be restricted to the judi- 
cial determination of the respective 
rights of the parties. No acts of 
the Russian State are present which 
wouldallowa contrary conclusion.*** 


Unterwerfung geschlossen werden 
kénnte, sie hat im Gegenteil gegen 
die Zwangsvollstreckung ausdriick- 
lich Verwahrung eingelegt und hier- 
durch dem Minister der auswiartigen 
Angelegenheiten den dusseren Anlass 
zur Erhebung des Kompetenzkon- 
flikts gegeben. Es ist jedoch zu 
priifen, ob der russische Staat sich 
etwa in dem Prozessverfahren vor 
den Kaiserlichen Gerichten des 
Schutzgebiets Kiautschou durch Erk- 
larungen oder Handlungen der ger- 
ichtlichen Zwangsvollstreckung aus 
den ergehenden Urteilen unterworfen 
hat. Bei der Auslegung der Er- 
klirungen und der Handlungen des 
russischen Staates, d. h. der Feststel- 
lung dessen, worauf der Wille des 
Erklirenden gerichtet gewesen ist, 
ist davon auszugehen, dass, wie oben 
dargetan, die Unterwerfung eines 
Staates eine fremde Gerichtsbarkeit 
eine Entsagung seiner souverinen 
Stellung in bestimmter Beziehung 
bedeutet. Diese Entsagung ist ver- 
haltnismassig nicht zu gross, soweit 
es sich nur um die gerichtliche 
Feststellung des streitigen Rechts- 
verhaltnisses handelt, * * * Dage- 
gen enthalt die Unterwerfung unter 
die Zwangsvollstreckung seiten eines 
fremden Staates eine Entéusserung 
der Souverinitét von besonderer 
Tragweite, wie sie im Verkehr der 
Staaten nicht iiblich ist. * * * Hierzu 
kommt jedenfalls fiir den vorliegen- 
den Fall, dass im deutschen Rechte 
keine Bestimmungen bestehen, die 
eine solche Unterwerfung des frem- 
den Staates zur Voraussetzung des 
Prozessverfahrens machen. Daher 
fehlte jede Veranlassung fiir den 
russischen Staat, eine solche Unter- 
werfung auszusprechen. Bei dieser 
Sachlage kann aus der Anstellung 
der Klage durch den russischen Staat 
und durch die im rechtskraftigen 
Urteil festgestellte Unterwerfung des- 
selben unter die Wiederklage nicht 
gefolgert werden, dass der russische 
Staat sich auch der gerichtlichen 
Vollstreckung der ergehenden Ur- 
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ARTICLE 22 697 


“Execution is an independent 
part of procedure in civil litigations, 
regulated in the ZPO (Code of Civil 
Procedure) which is carried out ac- 
cording to its own provisions. The 
claim for execution is separated 
from the material claim for per- 
formance. * * * It follows there- 
from that adjudication and execution, 
especially according to the provisions 
of German law, are not indissolubly 
connected with one another, and 
that, therefrom, the allegation 
whereby submission to a claim or 
counterclaim includes at the same 
time submission to execution, is not 


justified. * * * 


‘As the judgment-debtor has not 
submitted, either expressly or 
through acts, to execution, the Rus- 
sian Empire and its property situ- 
ated within the country are not 
subject to execution according to the 
principles of international law. * * *”’ 


teile habe unterwerfen wollen, es ist 
vielmebr der Schluss gerechtfertigt, 
dass, soweit eine Unterwerfung unter 
die deutsche Gerichtsbarkeit statt- 
gefunden hat, sie auf die gerichtliche 
Feststellung dessen, was zwischen 
den Parteien Rechtenssei, beschrankt 
sein sollte. Handlungen des rus- 
sischen Staates, welche auf eine 
gegenteilige Auffassung schliessen 
lassen kénnten, liegen nicht vor. * * * 

“Die Zwangsvollstreckung ist ein 
in der ZPO geregelter selbstindiger 
Abschnitt des Verfahrens in biir- 
gerlichen Rechtsstreitigkeiten, das 
sich nach seinen eigenen Vorschrif- 
ten vollizieht. Der Anspruch auf 
Zwangsvollstreckung ist gesondert 
von dem materiellen Anspruch auf 
Leistung. * * * Hieraus ergibt sich, 
dass Rechtsprechung und Zwangs- 
volistreckung, insbesondere nach den 
Vorschriften des deutschen Gesetzes, 
nicht untrennbar miteinander ver- 
bunden sind und dass daher die 
Behauptung, in der Unterwerfung 
unter eine Klage oder Widerklage 
sei ohne weiteres die Unterwerfung 
unter die Zwangsvollstreckung ent- 
halten, nicht gerechtfertigt ist.* * * 

“‘Hat hiernach der Schuldner sich 
weder ausdriicklich noch durch 
Handlungen der Zwangsvollstreck- 
ung unterworfen, so unterliegt das 
Russische Reich mit seinem im In- 
lande befindlichen Vermégen nach 
den Grundsitzen des Vdélkerrechts 
nicht der gerichtlichen Zwangsvoll- 
streckung. * * * ” 


(v. Hellfeld g. Fiskus des russischen Reiches (Preussische Gerichtshof fiir 
Kompetenzkonflikte, 1910), 20 Zeitschrift fiir Internationales Recht (1910) 416, 


435, 437-440.) 


[Suit for breach of contract concluded between a German firm and the 
Purchase and Supply Commission of the Turkish Government for the 
delivery of ice-machines to be used in field hospitals. Order of attachment 


vacated. ] 
[TRANSLATION] 
_ “Legal proceedings are, therefore, 
inadmissible unless it can be proved 
that there is voluntary submission 
to execution. 


“Der Rechtsweg wire daher vor- 
liegend unzulassig, wenn nicht frei- 
willige Unterwerfung unter die 
Zwangsvollstreckung glaubhaft ge- 
macht werden kénnte. 
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“The extent of submission is de- 
termined by the will of the party 
submitting. In the case at bar, re- 
spondent agreed to the competence 
of the District Court, Berlin I; 
thereby he submitted to the juris- 
diction of Prussian courts. Butsuch 
a voluntary submission to a foreign 
authority for adjudication does not 
necessarily include also submission to 
the power of execution. For exe- 
cution is an independent process 
in the Code of Civil Procedure; nor 
is by any means execution, in gen- 
eral, connected with judicial deter- 
mination. * * * It has not been 
proved that the intention of the 
commission, acting for respondent, 
was to submit to execution and to 
attachment proceedings which is the 
immediately preceding step [to exe- 
cution]. The simultaneous agree- 
ment concerning the possible resort 
to an arbitration court indicates 
rather that its will was not submis- 
sion to execution, which interferes 
more with the independence of the 


State than a judicial or arbitral 


determination. Nor can such an 
intention be assumed with respect 
to respondent’s property situated 
within the country; a fundamental 
difference between a measure of 
compulsion against this property and 
some other property of the foreign 
State does not exist from the point 
of view of international law. * * * ” 
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“Die Umfang der Unterwerfung 
bestimmt sich nach dem Willen des 
sich Unterwerfenden. Hier hat der 
Beklagte fiir alle Anspriiche aus dem 
Vertrage die Zustindigkeit des LG 
[Landgericht] Berlin I vereinbart; 
er hat sich damit der Rechtsprechung 
der preuss. Gerichte unterworfen. 
Diese freiwillige Unterwerfung unter 
die fremde Entscheidungsgewalt ent- 
halt aber nicht notwendig auch die 
Unterwerfung unter die Zwangsge- 
walt. Denn die Zwangsvollstreck- 
ung ist ein selbststindiges Verfahren 
der ZPO; auch ist keineswegs mit 
gerichtlichen Urteilen allgemein die 
gerichtliche Zwangsvollstreckung 
verbunden. * * * Dass aber der 
Wille der fiir den Beklagten hand- 
elnden Kommission dahin gegangen 
sei, ihn auch der Zwangsvollstreck- 
ung und einem diese unmittelbar 
vorbereitenden Arrestverfahren zu 
unterwerfen, ist nicht glaubhaft 
gemacht. Die gleichzeitige Verein- 
barung der médglichen Anrufung 
eines Schiedsgerichts lisst eher da- 
rauf schliessen, dass ihr Wille nicht 
dahin gegangen ist, auch hinsichtlich 
der einen weit stirkeren Eingriff in 
die Staatsunabhingigkeit als eine 
gerichtliche oder schiedsgerichtliche 
Entscheidung enthaltenden Zwangs- 
gewalt die Unterwerfung auszu- 
sprechen. Dieser Wille kann hier 
auch nicht fiir das inlindische Ver- 
mégen des Beklagten angenommen 
werden; ein grundsatzlicher Unter- 
schied in der vélkerrechtlichen Beur- 
teilung eines zwangsweisen Vorge- 
hensgegen dieses Vermégen gegeniiber 
dem anderweiten Vermégen des 
fremden Staates ist nich anzuer- 


(X. g. Hinkaufs- und Abnahmekommission des tiirkischen Kriegsministeriums 
(Kammergericht, 5 ZS., 1919), 38 Rechtsprechung der Oberlandesgerichte (1919), 


225, 227-28.) 
Netherlands: 


[Suit for damages inflicted on complainant’s property in Serbia during 
the war; an order attaching respondent’s funds in the bank in Amsterdam 


was issued by the trial court. 


Respondent succeeded in obtaining an order 
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to vacate the attachment, against which order complainant appealed. 


Dismissed.] 
[TRANSLATION] 


“Whereas it appears, therefore, 
that appellant seeks to attach money 
deposited in the Netherlands, be- 
longing to another sovereign State, 
or, at least, money to which other 
sovereign States assert rights; 


‘“‘Whereas it is recognized by the 
law of nations that the jurisdiction 
of one State does not extend to such 
money, which belongs to another 
sovereign State or to which other 
sovereign States assert rights, when 
such other States, as in the case at 
bar, do not recognize such jurisdic- 
tion, * * * the order of attachment 
was granted in error and was prop- 
erly vacated by the decision ap- 
pealed from, wherefore said decision 
should be affirmed; * * * ” 


““Overwegende, * * * dat er der- 
halve alleszins reden is om aan te 
nemen, dat appellante haar beslag 
wil uitoefenen op in Nederland 
liggende gelden, welke behooren aan 
andere souvereine Staten, althans 
waarop andere souvereine "Staten 
aanspraken doen gelden; 

“dat het volkenrecht erkent, dat 
de rechtsmacht van een Staat zich 
niet uitstrekt op dergelijke gelden 
aan andere souvereine Staten be- 
hoorend of waarop andere souver- 
eine Staten aanspraak maken, wan- 
neer die Staten, gelijk hier het geval 
is, die rechtsmacht niet erkennen, 
zoodat, ingevolge art. 13a voor- 
meld, het verlof tot inbeslagneming 
ten onrechte is gegeven en bij het 
bestreden vonnis terecht de ophef- 
fing van het beslag is gelast, weshalve 
dit vonnis behoort te worden bek- 
rachtigd; * * * ” 


(N. V. Bergverksaktiebolaget t. het Militér Liquidirungsamt (Gerechtshof, 
Amsterdam, 1921), 1921 Weekblad van het Recht, 10750, 2:1, 3:1.) 


It has sometimes been objected that a court will not give a judgment which 
cannot be enforced, but this objection is not generally sustained. There are 
many situations under this Convention wherein a State may be made a 
respondent and judgment may be rendered against it, without the possibility 
of enforcing the judgment, e.g. when the respondent State has no property 


within the State of the forum. 


Opinions and Decisions 
Belgium: 


[For statement of facts see supra, under Article 11, p. 613.] 
“Attendu que l’arrét dénoncé signale enfin la difficulté, sinon l’impossi- 


bilité, d’exécuter le jugement obtenu contre un gouvernement étranger; 
mais que l’objection n’a rien de décisif; que, falldit-il concéder a cet égard a 
lEtat étranger une condition différente de celle des personnes privées 
étrangéres, il n’en faudrait pas conclure 4 l’incompétence des tribunaux 
belges; que ceux-ci, en effet, ne cessent pas d’étre compétents pour juger 
Etat belge lui méme, quoique ses biens soient insaisissables, et que, 
d’autre part, la validité d’une décision de justice est indépendante des 
difficultés que peut présenter sa mise 4 exécution;—Attendu, au surplus, 
que l’objection a le tort de perdre de vue l’autorité morale qui s’attache, 
dans nos sociétés modernes, & une décision rendue par des juges indé- 
pendants; qu’un jugement fondé sur des motifs d’éternelle et universelle 
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justice a par lui-méme, sur la conscience publique, une action autrement 
puissante que les moyens les plus énergiques de coercition; * * *” (Soc. 
anonyme des chemins de fer liégeois-luxembourgeois c. Etat néerlandais 
(Cour de cassation, 1903), 1903 Pasicrisie Belge 1. 294, 302-3.) 


Danzig, Free City: 

[Suit against the Free City of Danzig, for the delivery of goods. The 
Polish state was given leave to intervene and the jurisdiction of the court 
was sustained in spite of Poland’s plea based on sovereign immunity. 
The court held that a decision on the merits can be rendered irrespective 
of the possibility of execution against the property of a foreign state.] 


[TRANSLATION] 

‘« * * * Thereby no account need 
be taken of the question whether 
complainant would acquire, by vir- 
tue of a decision rendered on the 
ground of §986 BGB [Civil Code], 
also the right to execution on such 
objects which are used by a foreign 
State as its property, for, apart from 
the possibility of execution, the com- 
plainant has, in any case, an inter- 
est in the rendering of a decision 


against the original respondent. 
* * * 


« * * * Dabei hat die Frage, ob 
der Klager durch ein auf Grund von 
§986 BGB. erlassenes Urteil auch 
dann das Recht auf Vollstreckung 
erwirbt, wenn es sich um Gegen- 
stinde handelt, die ein fremder Staat 
als sein Eigentum in Anspruch 
nimmt, ausser Betracht zu bleiben, 
da auch abgesehen von der Voll- 
streckbarkeit auf jeden Fall ein 
Interesse des Kligers an dem Erlass 
des Urteils gegen den urspriinglichen 
Beklagten besteht. * * * ” 


(X g. die Republik Polen (Obergericht, Danzig, 1923), 53. I. Juristische 
W ochenschrift (1924), 710, 711.) 
Roumania: 
Banque roumaine de commerce c. Etat polonais (Trib. de comm., Ilfov, 
1920), 1921/22 Pandectele romdne II. 243, Supra, p. 631. 


Doctrine 
On execution in general see: 
Bosco, Lo stato attuale della questione dell’ esecuzione degli Stati ester dalla 
giurisdizione interna, 21 Rivista di diritto internazionale (1929), pp. 42 ff. 


ARTICLE 23 (a) 


A State may permit orders or judgments of its courts to be enforced against 
the property of another State not used for diplomatic or consular purposes: 

(a) When the property is immovable property; or 

COMMENT 

As to the use of the terms “orders” and “judgments,” see Comment 
under Article 22, supra, p. 689. 

This article provides for certain exceptions to the general rule of Article 
22, prohibiting enforcement against the property of a foreign State and 
should be read in connection with Article 13, supra, p. 645. That article 
permits the institution of a proceeding against State property if this type of 
action is admissible under the law of the forum and if the claim on which the 
proceeding is based is one which could be made the basis of a proceeding 
against the State itself by virtue of Articles 8, 9, 10, 11 or 12 of this Conven- 
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tion. It will be noted that Article 13 permits no actual interference with the 
property of a foreign State. It does not authorize arrest, seizure or deten- 
tion of State property for the enforcement of a preliminary order or final 
decision against a State. For the enforcement of all court orders or judg- 
ments the general prohibition of Article 22 applies; this article states the 
exceptions to that general prohibition. 

Interference with a foreign State’s property by way of preliminary 
attachment, execution or otherwise is permitted by this Convention only to 
a very limited extent. There will undoubtedly be many cases under this 
Convention in which a State may be made a respondent but in which orders 
or judgments of the court cannot be enforced against such a respondent. 
See Comment under Article 22, supra, page 699. 

This article contains no express reference to the situs of the property 
against which court orders or judgments may be enforced. It is obvious 
that where enforcement is permitted, it may be directed against property 
within the jurisdiction of the State of the forum. If execution on a judg- 
ment of a court of State X is sought upon property of State Y located within 
the jurisdiction of State Z, the case must be determined in accordance with 
the lex rei sitae applicable to execution of all judgments of the courts of State 
X against private persons. In so far as this article permits the enforcement 
of court orders or judgments against State property, such orders and judg- 
ments against a State are put on a par with orders and judgments against a 
private person. The same principle would apply if a judgment creditor 
sought to enforce a judgment of a court of State X against State Y, against 
property of State Y located within the territory of State Y. It seems clear 
that State Y, by provisions of its local law, may protect itself against such 
enforcement. It would be proper for it to do so, because the reasons justify- 
ing paragraphs (a) and (b) of this article are not applicable when the prop- 
erty is situated in the State against which the order or judgment is entered. 

The preliminary paragraph of this article posits a limitation upon both 
paragraphs (a) and (b) :—court orders or judgments may never be enforced 
against property used for diplomatic or consular purposes. The necessity 
of safeguarding such property from interference by local officials is apparent. 
The larger interests of international relations must, in this Convention, 
prevail over the interests of private litigants. 

Paragraph (a) of this article states the first exception to the general rule of 
Article 22:—enforcement of court orders or judgments is permitted against 
immovable property of the foreign State. As already noted, this exception is 
itself limited by the restriction against any interference with diplomatic or 
consular property. Inthe Comment under Article 9 (supra, page 578), it was 
pointed out that no actual interference with such property would result 
from the mere determination of rights and interests therein; this article 
contains the safeguards which assure the protection of diplomatic and 
consular immunities. If any variation in this rule is desirable, it should be 
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included in conventions dealing with diplomatic and consular privileges and 
immunities and not in this Convention. 

In this connection attention may be drawn to a decision of the Supreme 
Court of Czechoslovakia which was the subject of considerable discussion. 
An arbitral award was rendered against the Hungarian Government in favor 
of a Czech national. His assignee brought action for the attachment and 
forced sale of a building in Prague, owned by the Hungarian Government 
and used by it asalegation. The Supreme Court, reversing the lower courts, 
held that an order of execution against a foreign State’s immovable property 
would be issued. Relying on a prior decision, the court concluded that such 
immovable property is subject to the fullest extent, to local jurisdiction 
irrespective of whether the owner be a national or an alien, private person or 
sovereign. (See supra, under Article 9, pp. 585-586, decision No. R. I 305/28 
of the Supreme Court of Czechoslovakia, 1928 (10 Rozhodnuti nejvissiho 
soudu éeskoslovenské republiky ve vecech obcanskych, No. 8000 [Decisions of 
the Supreme Court of the Czechoslovak Republic in Civil Cases] 632); see 
also: Dedk, Immunity of a Foreign Mission’s Premises from Local Jurisdic- 
tion, 23 American Journal of International Law (1929) 582 ff.). It seems, 
however, that the Supreme Court was unaware of the fact that the building 
in respect of which the execution was sought, was used for the purposes of a 
legation. When this circumstance was made known, the court, reversing its 
prior decision, vacated the order of execution. (See infra, p. 704.) 

Although throughout this Convention and the Comments under several 
of its articles, a distinction is drawn between the institution of proceedings 
and the enforcement of court orders and judgments, the reasons stated 
under Article 9 (supra, page 577) for permitting the institution of a proceeding 
against a State in respect of its immovable property, are here applicable to 
explain the justification for permitting enforcement of orders or judgments 
against such property. See also the cases quoted under Article 9, supra, 
pages 583 ff. 


Opinions and Decisions: 


Austria: 

[Suit for enforcement of a lien on an embassy building in Vienna owned 
by the respondent, the Empire X, in order to guarantee complainant's 
claim. A motion for execution was rejected by the Court of Appeals on 
the basis of a declaration of the Minister of Justice to the effect that the 
property on which execution was sought enjoyed exterritoriality. Appeal 
to the Supreme Court dismissed.] 


[TRANSLATION] 


“In the appellant’s opinion, the 
case and the circumstances did not 
warrant procuring information from 
the Ministry of Justice, in accord- 
ance with Art. IX, par. 3 of the 
Introductory Law to Judicial Norms, 


“Der Rekurrent halt den Anlass 
und die Voraussetzungen fiir die 
Einholung der Erklirung des Bun- 
desministeriums fiir Justiz im Sinne 
des Ansatzes 3 des Artikels IX des 
EinfGes. zur JN. deshalb fir nicht 


| 
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because the point at issue is not 
whether local courts have jurisdic- 
tion over a person enjoying exterri- 
torial rights or whether such person 
is entitled to exterritoriality, but 
solely whether a lien on a legation 
building can be enforced. * * * 


“The appellant, however, over- 
looks the fact that the expression 
‘exterritorial person’ in Art. IX 
par. 3 of the Introductory Law to 
Judicial Norms does not differentiate 
between a natural and a juristic 
person; therefore, in order to decide 
whether a declaration should have 
been procured from the Ministry 
of Justice as to the admissibility of 
judicial execution on a _ legation- 
building, it was above all essential 
to establish the ownership of such a 
building. For, inasmuch as the legal 
status of a legation-building as such 
is tied up with the status of the 
owner, its fate is determined by the 
facts of ownership. Since here the 
property rights of the Empire X are 
without question and as the same, 
being a sovereign State, indisputably 
enjoys exterritoriality, the court was 
certainly duty-bound to procure 
a declaration from the Ministry 
of Justice on this doubtful mat- 
ter * * * , the admissibility of a 
judicial execution on the property 
of a sovereign State being at least 
questionable. 


“It follows from the express pro- 
visions of the Law, that this declara- 
tion was binding on the court; and 
considering that it stated unambigu- 
ously that legation-buildings are, by 
the practice of the law of nations, 
inviolable and that, therefore, the 
application of a judicial execution 
to the case at bar appears to be 
inadmissible under international 
law, the motion to grant the en- 


ARTICLE 23(a) 703 


gegeben, weil es sich nicht darum 
handle, ob in Ansehung einer exter- 
ritorialen Person die inlaindische 
Gerichtsbarkeit begriindet sei oder 
ob einer bestimmten Person der 
Charakter der  Exterritorialitat 
zukomme, sondern einzig und allein 
in Frage stehe, ob auf ein Gesandt- 
schaftsgebiude Exekution gefiihrt 
werden kénne. * * * 


“Der Rekurrent iibersieht aber, 
dass der Ausdruck ‘exterritoriale 
Person’ im 3. Absatze des Artikels 
IX des EinfGes. zur JN. zwischen 
physischer und juristischer Person 
nicht unterscheidet, weshalb im 
Falle die Frage zur Lésung steht, ob 
in betreff der Zulissigkeit der Exe- 
kutionsfiihrung auf ein Gesandt- 
schaftsgebiude eine Erklirung des 
Bundesministeriums fiir Justiz ein- 
zuholen war, unbedingt vorerst dazu 
Stellung zu nehmen war, in wessen 
Eigentum sich das Gesandtschafts- 
gebaiude befindet. Denn das Ge- 
sandtschaftsgebiude an sich wird 
in Rechtsbeziehungen erst durch die 
Person seines Eigentiimers gebracht, 
sein Schicksal dadurch bestimmt, 
in wessen Eigentum es steht. Da 
das biicherliche Eigentum des Kai- 
serreiches X. ausser Frage steht und 
dieses als souveriner Staat gewiss 
die Exterritorialitat geniesst, die 
Zulissigkeit der Zwangsvollstreck- 
ung auf Eigentum des souverinen 
Staates jedoch sicherlich zweifelhaft 
ist, war das Gericht gewiss verpflich- 
tet, in dieser zweifelhaften Frage die 
Erklirung des Bundesministeriums 
fiir Justiz * * * einzuholen. 


Daraus folgt aber wieder, dass 
kraft ausdriicklicher gesetzlicher 
Bestimmung diese Erklirung fiir das 
Gericht bindend war, weshalb mit 
Riicksicht darauf, dass sie unzwei- 
deutig dahin lautet, dass Gesandt- 
schaftsgebiude nach vdélkerrecht- 
licher Ubung unverletzlich sind und 
die im vorliegenden Falle beantragte 
Exekutionsfiihrung nach Vélkerrecht 
unzuliassig erscheint, der gestellte 
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forcement of a lien was properly re- 
jected. * * * 
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Exekutionsantrag mit Recht abge- 
wiesen wurde. * * * ” 


(Decision No. Ob. III., 134/21 (Oberste Gerichtshof, 1921), 3 Entscheidungen 
des dsterreichischen Obersten Gerichtshofes in Zivil- und Justicverwaltungs- 


sachen, No. 32, p. 69, 70.) 
Czechoslovakia: 


{Suit on an arbitral award rendered in favor of complainant’s assignor 


against the Hungarian Government. 


Execution was sought on a building 


in Prague owned by the respondent and an order therefor was obtained. 
On proof that the building was used as respondent’s legation, order of 


execution vacated.| 
[TRANSLATION] 


“The decision of the Supreme 
Court of April 26th, 1928, cannot be 
invoked by appellant, as that deci- 
sion has not dealt with the same 
question which is involved in the 
case at bar and which alone needs to 
be now determined. The facts dealt 
with in that decision contained no 
allusion to the fact that the house on 
which execution was sought, is the 
residence of the Royal Hungarian 
Legation. In particular, it had not 
been mentioned in the motion for 
execution, nor was it naturally men- 
tioned in the extract from the register 
of real property which even con- 
tained a right of lease of the ‘Im- 
perial Treasury,’ dated 1917, on the 
ground of a contract,—nor in any 
of the other documents and, finally, 
it was not known to the Supreme 
Court in any other way. * * * In 
the case at bar, the building con- 
cerned is a legation building: accord- 
ing to international law exterritori- 
ality (7.e., exemption from local 
jurisdiction) is enjoyed by all ob- 
jects, which are serving directly or 
indirectly the purposes of a legation. 
This means, as in the present case, 
a building, and where it is possible 
thus to deal only with immovables, 
not only the building, in which the 
legation has its offices, but also the 
apartments of all persons connected 
with the legation fall under this 
term, * * * whereas if a diplomatic 
person owns within the territory of 
the Republic a house, let to tenant, 


“Na zdej&i rozhodnuti v_ této 
véci ze dne 26. dubna 1928 se 
stéZovatelka odvolévati nemiize, 
nebot’ neslo o tu otdzku, 
o kterou jde nyni, a nebyla v ném 
tedy nynéj8i spornd otdzka vibec 
FeSena, nybr% jest ji fesiti teprv 
nyni. Ve spisech, jez byly pfi 
tehdejsim rozhodnuti, nebylo zminky 
o tom, Ze v domé v Praze, na néjZ 
se exekuce Z4d4, jest umisténo kral. 
mad’arské vyslanectvo, nebylo to 
zejména uvedeno ani v exekuénim 
ndvrhu a samoztejmé ani v knihov- 
nim vy¥pisu, kde dokonce vdzne z 
roku 1917 prdvo ndéjemni pro » c. k. 
erér « na zdkladé smlouvy, tim 
méné pak ve spisech ostatnich, a 
nebylo to u nejvyssiho soudu ani 
jinak zndmo. * * * V_projedné- 
vaném piipadé jde o vyslaneckou 
budovu: podle mezindrodniho prava 
pozivaji exterritoriality (exempce z 
tuzemského prdéva) vsecky véci, jez 
sluzbé vyslanecké primo nebo nept- 
{mo slouZi, pokud jde tedy, jako 
v projednévaném piipadé, o budovu 
a kde mogno se tedy omeziti na 
nemovitosti, nejen budova, v niz 
vyslaneck¥ tifad je umistén, nybrz 
i byt vSech vyslaneckfch osob, 
proteZ zd4kon mluvi, jak uvedeno, 
nejen o exterritoridInich budovach, 
nybrz i mistnostech, t. j. o exterri- 
toridlnich mistnostech v interritori4l- 
nich budovach, kdeZto, m4-li vyslan- 
eck& osoba v tuzemsku (¢inzZovni 
dim, zemédélsky statek nebo tovar- 
nu a pod. pro své soukromohospo- 
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an agricultural estate or a factory, ddiské fdely, tato nemovitost ex- 
etc., for the purpose of gaining empce nepodzivd. * * * ”’ 

private profit, such immovables do 

not enjoy exterritoriality. * * * ” 

(Decision No. RI 978/29 (Nejoyssi Soud (Supreme Court], 1929), 11 Rozhod- 
nutt nejvyssiho soudu ceskoslovenské republiky ve vecech obéanskych No. 9491. 
[Decisions of the Supreme Court of the Czechoslovak Republic in Civil 
Cases] 1705, 1706, 1708-09.) 


France: ' 
See: Etat de Suéde c. Petrocochino (Trib. civ., Seine, 1929), 1930 Dalloz, 
Hebd., 15, supra, under Article 9, p. 573. 


Germany: 

See: Halig g. den Polnischen Staat (Preussische Gerichtshof fiir Kompe- 
tenzkonflikte (1928), 15 Zeitschrift fiir Vélkerrecht (1929), 271, supra, 
Article 9, p. 580. 


Italy: 

[The Greek consul, acting in his capacity as such, contracted to pay 
the expenses of maintenance of an insane Greek woman sheltered in the 
Aversa lunatic asylum. Upon default in payment, suit was brought 
against the consul by the institution. There was a plea to the jurisdic- 
tion, defendant arguing that in acting in his official capacity, he acted on 
behalf of the Greek state and a suit brought against him is, in fact, a suit 
against the state; the state, however, cannot be made a defendant against 
its will either under international law, nor under the treaty between Italy 
and Greece which affords privileges and immunities to the consuls of the 
contracting parties. The treaty was referred to especially in connection 
with the impossibility of execution. The court, discussing the subjection 
of a foreign state to local jurisdiction when it owns real property within the 
territory of the state of the forum, declared the execution against such real 
property permissible in the following language:] 

[TRANSLATION] 


““ * * * Examples are not lacking 


* * * venendo pid dappresso 


of authorities and of case-law per- 
mitting execution where the debtor 
owns real property within the realm, 
upon the basis of which jurisdiction 
is obtained, despite the principle 
of sovereignty upon which immunity 
from foreign jurisdiction is predi- 
cated. In truth, this exception, 
when real property is involved, is 
based upon the further principle 
of sovereignty of the State over the 
territory of its realm. But this is 
more a rational principle than a mode 
of justifying execution when the 
opportunity therefor is offered. For 
it needs noexplanation that property, 
of whatsoever nature, cannot become 


all quistione non mancano esempi di 
autorita e di giurisprudenza che 
ammettono la esecuzione dove sono 
immobili nel regno appartenenti al 
debitore, con che confermandosi 
la giurisdizione, si disdice anzi il 
principio di sovranita come di sott- 
rarsi alla giurisdizione straniera. 
Vero é che cotesta eccezione in 
quanto agli immobili suole apparte- 
nersi all’altro principio della sov- 
ranita del proprio Stato sul territorio 
del regno. Ma questo meno che un 
principio razionale @ un modo di 
giustificare la opportunita dell’esecu- 
zione ove ne venga il destro. Im- 
perciocché egli é risaputo che i beni, 
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the property of the person to whom 
it belongs except by virtue of a legal 
relation to the owner in such manner 
as to be identified with his very 
person. Therefore, even assuming 
the principle that a foreign State 
is immune from local jurisdiction 
even in its private-law relationships, 
the principle of sovereignty ad- 
vanced by the State declaring itself 
injured by the exercise of jurisdic- 
tion in general is not offended be- 
cause of the subjection of territory 
to the laws of the realm in which it 
is found, even though it is impossible 
to disregard the legal relation be- 
tween that portion of territory and 
the foreign state to which it be- 


di qualunque natura sieno, non 
entrano nel patrimonio dell’ente 
a cui appartengono se non per forza 
del rapporto loro giuridico verso il 
proprietario, in guisa da confondersi 
con la sua stessa persona. Sicché 
reggendo per avventura il principio 
che sottraesse lo Stato straniero 
alla giurisdizione nazionale anche 
nei rapporti civili, la ragione 
del territorio soggetto alle leggi del 
regno non offenderebbe meno il 
principio di sovranita di quel che si 
dice leso dall’esercizio della giurisdi- 
zione in generale, non si potendo 
sconoscere il rapporto giuridico di 
quella parte di territorio con lo 
Stato straniero a cui appartenesse. 


(Typaldos, Console di Gregia c. Manicomio di Aversa (Corte di Cassazione, 
Napoli, 1886), 1886 Giurisprudenza Italiana, I, 228, at 229-230.) 


ARTICLE 23 (b) 


[A State may permit orders or judgments of its courts to be enforced 
against the property of another State not used for diplomatic or consular 
purposes :] 

(b) When the property is used in connection with the conduct of an enter- 
prise such as is described in Article 11. 

In no case, however, shall a State permit any order or judgment of a 
punitive nature to be enforced against the property of another State. 


COMMENT 


The Comment under Article 11 has set forth the reasons for dealing with a 
State as a private person when it is engaged in commercial enterprises. To 
the extent that the State engaged in such enterprise has property within the 
territory of another State, the same principle should be applied to the enforce- 
ment of court orders or judgments against such property. The usual case 
is one involving funds of the State in alocal bank. In permitting attachment 
of such funds, the court should, in applying this article, assure itself that the 
funds are definitely earmarked for that enterprise and are not general funds 
of the national treasury. Other cases in which the article would be ap- 
plicable are those in which rolling stock of a State railway is found in the 
territory, or tobacco, used in carrying on a State monopoly, is stored in a 
warehouse on the territory of another State. 

It may be noted that in interpreting this paragraph with reference to 
Article 11, the second paragraph of Article 11 is of course applicable. Thus 


ARTICLE 23(b) 707 


under the present article, it is understood that there may be no enforcement 
against property earmarked or utilized for the service of loans comprising 
the public debt of the respondent State. 

In some cases enforcement of court orders or judgments against property 
of a State is justified by the terms of a contract with a private person, as 
where the State deposits funds in a foreign bank as security for the fulfillment 
of the contract. It is not believed, however, that such cases are likely to 
arise except in connection with circumstances contemplated within the terms 
of Article 11, and accordingly it seems unnecessary to make contractual 
consent a separate basis for enforcement by analogy to Article 8 (c). 

It is further considered unnecessary to provide for enforcement in cases of 
express consent or consent by treaty, although these are bases for making the 
State a respondent in accordance with Articles 8 (a) and (d). The only 
treaties which have been found bearing on this point, have reference to 
business activities of the State as contemplated in Article 11 and in this para- 
graph. The following provisions are illustrative: 


Treaties and Conventions 
“The Russian and Ukrainian Governments undertake not to conclude, 
without inserting arbitration clauses, any legal transactions effected with 
Austrian nations, firms and legal persons in the territory of the Russian 
Socialist Federal Soviet Republic and the Ukrainian Socialist Soviet 
Republic, and of States which are associated with these Republics by vir- 
tue of a State import and export scheme. 

“As regards legal transactions effected in Austria, and the economic 
consequence arising therefrom, the Russian and Ukrainian Governments 
shall recognize Austrian law, and, in the case of liabilities under private 
law, these Governments shall accept Austrian jurisdiction and compulsory 
execution; this shall only hold good, however, in the case of liabilities aris- 
ing out of legal transactions with Austrian nationals, firms and legal per- 
sons effected after the conclusion of the present Agreement. The right 
of the Russian and Ukrainian Governments to add arbitration clauses in 
jm case of legal transactions concluded in Austria shall not be affected 
thereby. 

“In general, the property of the Russian and Ukrainian Governments 
in Austria shall enjoy the protection of customary international law. In 
particular, it shall not be subject to Austrian jurisdiction and compulsory 
execution in all cases not provided for under paragraph 1.” (Agreement 
between the Federal Government of the Republic of Austria and the 
Governments of the Russian Socialist Federal Soviet Republic and of the 
Ukrainian Socialist Soviet Republic, signed at Vienna, December 7, 1921, 
No. 515, 20 League of Nations Treaty Series, 153, Article 12.) 


“Juridical acts carried out by the Commercial Delegation in Latvia 
which bind the Union of Socialist Soviet Republics and also the economic 
results of the said acts, shall be dealt with in accordance with Latvian law 
and shall be subject to Latvian jurisdiction. Nevertheless, in view of the 
liability assumed by the Union of Socialist Soviet Republics under para- 
graph 6 of the present Article in respect of transactions effected by the 
Commercial Delegation, recourse shall not be had either to judicial meas- 
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ures of a preventive character or to administrative measures affecting the 
property of the Commercial Delegation and its branches. 

“The execution by attachment of judgments which have acquired legal 
force shall not be admitted in the case of property belonging to the Com- 
mercial Delegation where such property is intended, in accordance with the 
general rules of International Law, for the exercise of the sovereign rights 
of the State, or for the official activities of the Commercial Delegation.”’ 
(Treaty of Commerce between Latvia and the Union of Socialist Soviet 
a signed at Moscow, June 2, 1927, No. 1591, 68 Jbid., 321, Article 
5, §7). 


“Property belonging to the Union of Socialist Soviet Republics in 
Sweden shall—unless, according to international law, it is used for the 
official business of the diplomatic and consular representatives of the 
Union—be liable to attachment or other measures of execution.”’ (Con- 
vention between Sweden and the Union of Socialist Soviet Republics 
Concerning the Rights and Obligations of the Commercial Delegation of 
the Union at Stockholm, signed at Moscow, October 8, 1927, No. 1679, 
71 Ibid., 411, Article 6.) 


See also the Danish-Soviet Preliminary Agreement, signed at Moscow, 
April 23, 1923, No. 450, 18 Ibid., 15, Article 3; the Preliminary Agreement 
between Norway and the Soviet Republic of Russia, signed at Christiania, 
September 2, 1921, No. 196, 7 [bid., 293, articles 3 and 4; and Article 7 of 
the German-Soviet Economic Agreement, supra, page 561. Cf. also Obser- 
vations by Professor Giulio Diena, Report of Committee of Experts for the 
Progressive Codification of International Law, Questionnaire No. 11, League 
Doc. C.204.M.78.1927.V., pp. 7-9. 

The following provision seems to indicate that in the absence of a treaty 
provision to the contrary, property of a foreign State such as described in 
Article 11, would be tpso facto subject to enforcement. 


“‘Toutefois les marchandises et les biens meubles et immeubles con- 
stituant la propriété de |’U. S. 8. R. ne seront pas soumises aux mesures 
préventives de saisie, le Gouvernement de |’U. 8S. 8. R. assumant la respon- 
sabilité des transactions de commerce de la Représentation Commerciale 
avec toutes les conséquences juridiques qui en découlent et garantissant 
l’exécution obligatoire des judgments des tribunaux helléniques concernant 
ces transactions.”’ (Treaty of Commerce between Greece and the U. S. 
S. R., of June 11, 1929, Art. 7, §4. Quoted by Ténékidés, ‘ L’Immunité 
de juridiction des états étrangers,”’ in 38 Révue générale de droit international 
public (1931) 608, at 620, n. (75). This treaty has not been published as 
yet in the League of Nations Treaty Series.) 


It has not been considered necessary in this article to limit enforcement in 
these cases to proceedings instituted under Article 11. Thus, if the State 
is made a respondent under Article 9 and a judgment is rendered against it, 
the judgment could be enforced under this paragraph of this article. 

In addition to the extracts immediately following, those quoted under 
Article 11 should also be considered. 


ARTICLE 23(b) 


Opinions and Decisions 


Egypt: 

[Suit for wrongful discharge was commenced by attaching property of 
respondent, a tobacco monopoly of the Turkish State, which claimed the 
seizure wasillegal. For other facts, see same case, Article 11, supra, p. 878.] 

“‘Attendu, sur la demande en validité des saisies-arréts pratiquées par 
Jacovidis, que le Monopole soutient qu’elles sont illégales, comme portant 
sur des fonds et des marchandises de |’Etat ture; 

“Mais attendu que la jurisprudence adoptée par les Tribunaux mixtes 
en ce qui concerne les actes de gestion accomplis par un Etat étranger, 
conduit nécessairement 4 exclure pour ces actes |’application du principe 
dont se prévaut le Monopole, car du moment que |’Etat étranger est 
assimilé pour les dits actes 4 un simple particulier, au point de vue juridic- 
tionnel, il n’y a aucune raison pour ne pas permettre |’exécution des sen- 
tences obtenues contre cet Etat sur les choses qu’il posséde en la méme 
qualité; * * *”’ (Monopole des tabacs de Turquie et autre c. Régie coin- 
téressée des tabacs de Turquie (Cour d’appel mizte, 1930), 42 Bulletin de légis- 
lation et jurisprudence égyptienne, 213, 215.) 


France: 

[The respondent State sought to set aside an order of attachment of its 
funds in a suit brought on a contract whereby respondent purchased goods 
to be resold to its nationals. The court refused to set aside the order.| 

“‘Attendu que |’Etat roumain, poursuites et diligences de M. le ministre 
plénipotentiaire de Roumanie prés le Gouvernement de la République 
francaise s’est porté opposant envers notre ordonnance en date du 9 
janvier 1924, par laquelle le sieur Pascalet agissant comme seul gérant 
responsable de la Société en commandite simple dénommée Société des 
Etablissements Pascalet a été autorisé & saisir-arréter sur diverses banques 
et le ministére des Finances frangais, et 4 concurrence d’une somme de 
996.044 francs, toutes les sommes ou marchandises qui pourraient étre 
dues a |’Etat roumain; que la régularité de cette opposition relativement & 
la forme n’a pas été discutée; * * * 

“‘Attendu en résumé, que la créance de la Société Pascalet résulte d’un 
contrat de droit absolument privé, de nature commerciale, ressortissant 4 
la compétence des tribunaux ordinaires plus particuliérement de la juridic- 
tion consulaire en vertu aussi bien de l’art. 14 C. civ., et par voie de consé- 
quence, 4 notre compétence propre; qu’elle est certaine, liquide et, au 
surplus, exigible, étant devenue par lA méme susceptible de justifier la saisie- 
arrét que nous avons autorisée et qui doit étre maintenue;”’ (Etat Roumain 
c. Pascalet et Cie. (Trib. com., Marseilles, 1924), 1924 Dalloz, Hebd., 260.) 


Germany: 

[Suit by a German firm for goods contracted for and delivered to the 
Supply and Purchase Commission of the Turkish Ministry of War. The 
complainant obtained an order of attachment against moneys deposited 
on account of the Commission in a bank in Berlin, which funds were 
alleged to be destined for the satisfaction of the Commission’s German 
creditors.] 
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[TRANSLATION] 


“The process for attachment must 
be regarded as a civil suit pending 
before the court in the sense of §4 of 
the decree of August 1, 1879 (Collec. 
of Statutes573). Onthe other hand, 
as an immediate step preceding exe- 
cution, it is not so indissolubly con- 
nected with the litigation which is 
aimed at the determination of the 
claim, that the foreign State has 
necessarily submitted thereto when, 
through agreeing on a particular 
judicial forum, it has submitted to 
the jurisdiction of another State. It 
is, therefore, unnecessary to decide 
here whether the Turkish State has 
submitted, either through express 
consent or by conclusive acts, to 
Prussian jurisdiction with respect to 
a civil suit. * * * 


“Rather must the generally ac- 
cepted principle of international law 
be applied, in the case at bar, that a 
State is not, as a rule, subject to the 
jurisdiction of another State and 
that this rule is only then ineffective 
if the foreign State has voluntarily 
submitted to the chosen judicial 
process or is sued with respect to 
immovable property. In determin- 
ing whether and how far Turkey has 
submitted in the case at bar to execu- 
tion in Germany it must be taken 
into account that such submission 
can be manifested not only through 
express declarations, but, in absence 
of such, also through conclusive 
acts, * * * 


“The bank accounts in question 
were intended for the payment of 
German creditors of Turkey on the 
war-supply contracts. The subject- 
ing of these accounts to execution by 
German courts did result in nothing 
else but the fulfillment of the purpose 
of these funds. The subjection in 
this limited extent is very much less 
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“‘Das Arrestverfahren ist als ein 
bei dem Gericht anhangiger biirger- 
licher Rechtsstreit i. S. des §4 der 
VO. v. 1. Aug. 1879 (GesSamml. 573) 
anzusprechen. Andererseits aber ist 
es als unmittelbare Vorbereitung der 
Zwangsvollstreckung mit dem auf 
Feststellung des Anspruchs abzielen- 
den Processverfahren nicht derart 
untrennbar verbunden, dass sich ihm 
etwa ein auswartiger Staat unter- 
stellte, der sich durch Vereinbarung 
eines bestimmten Gerichtsstandes 
der Gerichtsbarkeit eines anderen 
Staates freiwillig unterwirft. Es 
kann deshalb dahingestellt bleiben, 
ob sich hier der Tiirkische Staat, sei 
es durch ausdriickliche Abrede, sei 
es durch konkludente Handlungen, 
fir einen Zivilprozess der preuss- 
ischen Gerichtsbarkeit unterworfen 

“‘Vielmehr ist in dieser Sache der 
allgemein anerkannte vélkerrecht- 
liche Grundsatz zur Anwendung zu 
bringen, dass ein Staat der Regel 
nach der Gerichtsbarkeit eines an- 
deren Staates nicht untersteht, und 
dass diese Regel nur dann ausser 
Wirksamkeit bleibt, wenn der aus- 
wartige Staat sich den gerichtlichen 
Massnahmen der gewahlten Art 
freiwillig unterworfen hat oder im 
Immobiliarprozess belangt wird. 
Bei der Priifung, ob und inwieweit 
im vorliegenden Fall die Tiirkei sich 
der Zwangsvollstreckung in Deutsch- 
land unterworfen hat, ist zu beach- 
ten, dass die Unterwerfung nicht nur 
durch ausdriickliche Erklarungen, 
sondern auch ohne solche durch 
anderweite Handlungen  erfolgen 
kann. * * 

“Die Bankguthaben waren zur 
Befriedigung der deutschen Gliu- 
biger der Tiirkei aus den Kriegs- 
lieferungsvertragen bestimmt. Die 
Unterwerfung dieser Guthaben unter 
die Zwangsvollstreckung der deut- 
schen Gerichte stellte im Ergebniss 
nichts anderes dar, als die Sicherung 
der Zweckbestimmung der Fonds. 


cre 


ARTICLE 23(b) 711 


difficult and is to be considered 
substantially different from the sub- 
jection of a foreign State to local 
execution with respect to all of its 
property situated within the country. 
* * * From all the facts the Court 
reached the conclusion that these 
bank accounts were, according to the 
desire of the German corporations as 
well as that of the Purchase and 
Supply Commission, to serve as 
security to the broadest extent of the 
claims of the German corporations 
and, therefore, these should not be 
exempt from execution by German 
courts. * * * 


“The order of attachment, the 
legality of which is the subject of 
this suit, is issued, however, accord- 
ing to its wording, not only against 
that property of the Turkish State 
which in cash and in securities was 
put in the Deutsche Bank at the dis- 


posal of the Turkish Purchase and 
Supply Commission, but against ‘the 
property,’ in other words, all the 
property of the Turkish State. 
However, the submission of Turkey 
refers only to that part of its prop- 
erty which was offered as security of 
the merchants, so that only to this 
extent can legal proceedings be con- 
sidered permissible and the conflict 
of jurisdiction unfounded. Concern- 
ing other properties of Turkey which 
may be situated in Germany, * * * 
a submission of the foreign State by 


consent to execution does not exist, 
* * 


Die Unterwerfung in solchem be- 
schrinkten Umfange ist viel weniger 
schwer und wesentlich anders zu 
beurteilen, als die Unterwerfung 
eines auslindischen Staates unter die 
inlandische Zwangsvollstreckung mit 
seinem gesamten in Inlande befind- 
lichen Vermdégen, * * * der 
gesamten Sachlage heraus hat der 
Gerichtshof die Uberzeugung gewon- 
nen, dass die Bankguthaben sowohl 
nach dem Willen der deutschen 
Firmen als auch nach dem der 
Kinkaufs- und Abnahmekommission 
zur Sicherung der Forderungen der 
deutschen Firmen im weitesten Um- 
fange dienen und deshalb auch der 
Zwangsvollstreckung durch die deut- 
schen Gerichte nicht entzogen sein 
sollten. * * * 

Arrestbefehl, dessen Rechts- 
missigkeit Gegenstand des Rechts- 
streits ist, erstreckt sich aber nach 
seinem Wortlaut nicht nur auf das 
der Tiirkischen Einkaufs- und Ab- 
nahmekommission bei der Deutschen 
Bank zur Verfiigung gestellte Ver- 
mégen des Tiirkischen Staates an 
Guthaben und Wertpapieren, son- 
dern auf ‘das Vermégen,’ also auf 
das gesamte Vermédgen des Tiirk- 
ischen Staates. Nur auf jene den 
Lieferanten zu ihrer Sicherung darge- 
botenen Vermdégensstiicke ist indes- 
sen die Unterwerfung der Tiirkei zu 
beziehen, so dass nur insoweit der 
Rechtsweg fiir zulissig und der 
Kompetenzkonflikt fiir unbegriindet 
zu erachten war. Hinsichtlich etwa 
sonst in Deutschland befindlicher 
Vermégenswerte der Tiirkei, * * * 
liegt eine Zwangsmassnahmen gestat- 
tende Unterwerfung des auswartigen 
Staates nicht vor, * * * ” 


(X g. Kaiserlich Tiirkischen Militdrfiskus (Gerichtshof zur Entscheidung der 
Kompetenzkonflikte, Nr. 2714, 1920), 50. II Juristische Wochenschrift (1921), 


773-74.) 
Italy: 


[In a suit arising from a breach of contract entered into between an 
Italian merchant and the Rumanian government for the supply of army 
provisions, the former sought and obtained the attachment of certain funds 
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deposited in an Italian bank by the Rumanian government to guarantee 
The validity of the attachment was upheld.] 


the payment of the supplies. 
[TRANSLATION] 

“The circumstances of the case at 
bar support, therefore, the jurisdic- 
tion of the court to which Trutta 
had recourse. The same must be 
held concerning the authorization 
to proceed with the conservatory at- 
tachment, granted by the president 
of the court competent to entertain 
the principal action, with respect to 
appellant’s private funds deposited 
by it in the Rome branch of the 
Banca Italiana di Sconto, for the 
discharge of payment to which it was 
obligated. And the attachment was 
executed at the said bank at a place, 
then, where there could be no ques- 
tion of exterritoriality, and against 
funds the immunity of which from 
attachment is argued on no other 
ground than their ownership by 
appellant, but it is not shown that 
they were public funds nor destined 
for the service of appellant, to use 
the expression by which the Institute 
of International Law denoted prop- 
erty to be exempt from acts of 
execution. * * * 


“Finally, appellant argues in vain 
that, had the Italian State been a 
respondent, the competence of the 
Italian courts would have been argu- 
able but the attachment could not 
have been authorized without grave 
offense to the State’s sovereign rights. 
It cannot be disputed that, with the 
exception of property designated by 
the appropriate public organs for the 
satisfaction of their various purposes 
and duties, all properties belonging 
to public entities, chief among which 
is the State, constitute the security 
of their creditors and are subject to 
acts of execution on the part of the 


‘‘Concorrono adunque le condi- 
zioni per affermare nella specie la 
giurisdizione del magistrato adito dal 
Trutta. Il che si deve ripetere, 
anche riguardo alla concessa au- 
torizzazione a procedere a sequestro 
conservativo, che dal presidente del 
tribunale competente a conoscere 
della causa principale fu data in 
relazione a beni patrimoniali del 
ricorrente, da questo depositati 
presso La Banca Italiana di Sconto, 
sede di Roma, per l’esecuzione dei 
pagamenti a cui si era obbligato. 
Ed il sequestro é stato eseguito 
presso detta Banca, in luogo cioé 
intorno al quale non si pud far ques- 
tione di extraterritorialita, e su 
titoli dei quali non si adduce altro 
motivo di insequestrabilita all’in- 
fuori dall’essere appartenanti al ricor- 
rente, ma non si accenna nemmeno 
che fossero demaniali, o destinati al 
servizio del ricorrente per usare la 
espressione con cui listituto di 
dirrito internazionale designd i beni 
dei quali proponeva l’esenzione da 
azioni esecutive. * * * 

‘Senza frutto, infine si osserva dal 
ricorrente, che se fosse stato con- 
venuto lo Stato italiano, la compe- 
tenza dei tribunali italiani sarebbe 
stata discutibile, ma il sequestro non 
sarebbe stato autorizzato senza grave 
offesa dei diritti sovrani dello Stato. 
Giacché non si discute che ad 
eccezione dei beni destinati dagli 
organi della funzione pubblica, all’- 
adempimento dei loro vari scope ed 
uffici, gli altri che appartengono agli 
enti pubblici, fra cui primeggia lo 
Stato, costituiscono la garanzia dei 
loro creditori, e si trovano esposti 
all’azione esecutiva di costoro. * * *” 


(Stato di Rumania c. Trutta (Corte di Cassazione del Regno, Sezioni unite, 
1926), 67 Monittore dei tribunalz (1926) 288, at 290, 291; 1926 Giurisprudenza 
Italiana 774; 1926 Foro Italiano, I, 584, at 589.) 


ARTICLE 23(b) 


[Suit on a note given by the Bey of Tunis. 
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On default of payment, 


complainant sought and obtained an order of attachment of funds in 


Italy received by the Government of Tunis as legatee. 


While the order 


was vacated on grounds here immaterial, the Court of Appeal declared, 
in the following language, that such attachment may be carried out:| 


[TRANSLATION] 

“2. As to the attachability of the 
funds.—* * * The Government of 
Tunis maintains that the funds and 
revenues belonging to a foreign Gov- 
ernment are not subject to attach- 
ment, as these constitute part of its 
finances which cannot be interfered 
with by such acts. 

“ * * * our courts passing upon 
this question have distinguished 
between various kinds of funds. 
Public funds, or those intended for 
public use, have been held not sub- 
ject to attachment, since the State 
does not, in fact, own them, nor has 
aright of enjoyment, nor an absolute 
right of disposition thereof; like- 
wise, funds derived from taxation 
have been held exempt from attach- 
ment, for they are intended to defray 
the expenses of public services and 
such funds are contained in the 
public treasury where the judicial 
authority is prevented from dis- 
tinguishing between those belonging 
to the State as a body politic and 
those owned by the State as a juris- 
tic person in respect of which it may 
be under obligations; but when funds 
or revenues of a private nature be- 
longing to a State are involved, in 
other words, funds private and 
alienable, to which the provisions of 
the Civil Code relating to the mode 
of acquisition, enjoyment and trans- 
fer of property are applicable * * * 
attachment has been freely permitted 
irrespective of the circumstance that 
such [funds] are carried on the ac- 
count of the State, it being impossi- 
ble that the State should be exempt 
from the payment of its own debts. 
(Cass. of Rome, Plenary Session, 
May 30, 1879; Court of App., 
Firenze, January 17, 1879; Cass. of 
Rome, May 30, 1879; Cass. of 


Sulla sequestrabilita det beni.— 
* * * Tl Governo di Tunisi sostenga 
non essere suscettibili di sequestro i 
beni ed assegnamenti spettanti ad 
un Governo estero, i quali fanno 
parte della sua finanza che non pud 
venire per quell’atto turbata. 


“Attesoché relativamente a sif- 
fatta questione siasi oramai pro- 
nunziata la giurisprudenza dei nostri 
tribunali, distinguendo beni da beni. 
Infatti si sono ritenuti insequestra- 
bili i beni pubblici, ossia quelli 
destinati al pubblico uso, in quanto 
lo Stato non ne ha la vera proprieta, 
né il diritto di goderne e disporne 
nella maniera la pid assoluta; si sono 
considerati parimente insequestra- 
bili i proventi delle imposte, comoc- 
che destinati a far fronte alle spese 
del pubblici servizi, ed i fondi con- 
tenuti nelle publiche casse dove 
lautorita giudiziaria é impedita di 
discernere quelli che spettano allo 
Stato come potere pubblico, dagli 
altri che gli sono attribuiti come 
persona civile obbligata coi propri 
beni; ma quando si é trattato di beni 
e di rendite patrimoniali dello Stato, 
di quei beni, cioé, privati ed alien- 
abili, cui si riferiscono le disposizioni 
del cod. civ. sul modo di acquistare, 
godere e transmettere la proprieta, 
* * * sjlora ne & ammessa libera- 
mente la sequestrabilita, senza che 
rilevi la circostanza di trovarsi i 
medesimi collacati in bilancio, non 
potendo con questo lo Stato esimersi 
dal pagamento dei propri debiti 
(Cass. di Roma, sez. unite, 30 maggio 
1879; App. di Firenze, 17 gennaio 
1879; Cass. di Roma, 30 maggio 
1879; Cass. Firenze, 27 novembre 
1879; Foro zt., 1879, I, col. 1190, 
1238, 1299, 1072). E tale giurispru- 
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Firenze, November 27, 1879; ForoJt., denza vigente presso i tribunali nostri 
1879, I, cols. 1190, 1238, 1299, 1072). deve ugualmente ricevere appli- 
And this case-law in force before our cazione a riguardo di uno Stato 
courts must be equally applicable estero convenuto per detto titolo 
with regard to a foreign State which avanti i medesimi, * * * ”’ 

has been made a respondent by 

reason of this cause. * * * ” 

(Hamspohn c. Bey di Tunisi ed Erlanger (Corte d’appello, Lucca, 1887), 1887 
Foro Italiano, I, 474, 480-481.) 


The final paragraph of this article is believed to be expressive of a principle 
which States would insist upon maintaining. For example: Assume A, 
relying on Article 8 (c), institutes a proceeding against State X in a court of 
State Y. In reliance on Article 14, the court orders X to produce certain 
documents in court. State X, relying on Article 18 (a), ignores the order 
and the court decides it is in contempt of court and imposes a fine. No 
steps should be permitted to enforce such decree against the property of State 
X. Again, assume A institutes a proceeding against State X to recover 
damages for personal injuries received while in the employ of State X in 
connection with the conduct of a commercial enterprise as described in 
Article 11. So-called punitive damages may be authorized by the local law 
and may be awarded by the court in addition to compensatory damages. 
The punitive damages should not be collectible by proceedings against the 
property of State X. 

ARTICLE 24 


A State against which a proceeding has been instituted in a court of 
another State in accordance with this Convention, shall be permitted to give 
such security as the court may deem sufficient for the satisfaction of any 
judgment which may be rendered against it and if this security is given, the 
State of the forum shall not permit other property of the respondent state 
to be proceeded against for the satisfaction of the judgment. 


COMMENT 


The purpose of this Article is two-fold. In the first place, it would operate 
in favor of a State which might prefer to furnish a bond rather than risk the 
enforcement of a possible adverse judgment against property included within 
the terms of Article 23. A similar procedure has been followed by the 
United States in respect of Shipping Board vessels arrested in admiralty 
proceedings in foreign courts; consuls of the United States were authorized 
to furnish bonds in order to obtain the release of such vessels. See Comment 
under Article 8 (e), supra, page 570. 

In the second place, this provision would also operate in favor of a com- 
plainant who might be unable to find within the jurisdiction property falling 
within the terms of Article 23 and therefore subject to execution. This 
consideration is particularly important in view of the narrow limits within 
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which this Convention permits enforcement of court orders and judgments 
against the property of a foreign State and, especially, in view of the fact 
that by virtue of Article 13, interference with a foreign State’s property is 
forbidden even in the form of the preliminary attachment (saisie conser- 
vatoire) which is usual under the law of many jurisdictions. 

It will be noted that the giving of security is optional with the respondent 
State, and the complainant cannot force it to furnish a bond. In view of 
this limitation it seems reasonable to anticipate that States would be willing 
to accept this rule. In principle, there is little distinction between the 
provisions of this article and the effect of Articles 4 and 14 which permit the 
requirement of security for costs and for direct counterclaims. See the 
Comment and authorities quoted under those articles (supra, pp. 505, and 
646). Nevertheless, since respondents are not generally required under 
national laws to give security against judgment, it does not seem proper to 
make an absolute requirement that a State should do so. 


ARTICLE 25 


A State shall not permit orders or judgments of its courts to be enforced 
against property of another State until after that State has been notified 
and has been given adequate opportunity to object to such enforcement as 
not being in accordance with Articles 22, 23 or 24. 


COMMENT 


This article restricts the enforcement of court orders or judgments as 
permitted by Article 23, to the extent that it requires special notice to the 
respondent State before enforcement is permitted; this notice is in addition 
to that required by Article 19 in the institution of all proceedings against 
States. If the proceeding is to be commenced by attachment of property, 
one notice would satisfy both this article and Article 19, if it expressly in- 
formed the State regarding the property to be affected. Cf. Comment un- 
der Article 19, supra, page 677. 

The inclusion of a provision such as that contained in this article seems to 
be necessary. For example, under the procedure of many states of the 
United States, a judgment creditor may proceed to execution without 
further reference to the court which gave the judgment. Indeed, after a 
judgment is procured, cases in which any additional order is necessary 
to procure execution are the exception rather than the rule. In New York 
an execution is usually issued by the successful party’s attorney, directed to 
the sheriff (§636, Civil Practice Act); it does not even have to be accom- 
panied by a certified copy of the judgment, a mere description of it being 
sufficient (§640). §650 says that ‘‘ Except as otherwise specially prescribed 
by law, the party recovering a final judgment, or his assignee, may have 
execution thereupon, of course, at any time within five years after the entry 
of the judgment.” 
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Cases where an order is necessary are: 

1. Where no execution was issued within five years of judgment (§652). 

2. Where the judgment debtor died after judgment and before execution 
(§655). 

3. For levy on earnings or income ($684). 

Other jurisdictions seem to adhere to the practice of having the clerk of 
court issue a writ of execution which is placed in the hands of the sheriff. 
(23 Corpus Juris 361.) They likewise generally do not require any leave of 
court to authorize the issuance of an execution. Where such an order is 
necessary, it is because of some unusual circumstance, such as the judgment 
having been rendered on a condition or having been reopened. Insome cases 
where there is a period of time after judgment before exeeution can issue, an 
order is necessary to get execution before that time expires. (Ibid., p. 367.) 

In civil law countries, the judgment-creditor must seek the assistance of 
the court for the enforcement of a decision rendered in his favor. (See e.g. 
the French Code of Civil Procedure, Art. 583 ff.) The provision of the 
instant article, moreover, seems to find some support in various legislative 
acts requiring the presence of a representative of the foreign offices in case of 
execution against a diplomatic agent, or against the property of a foreign 
State. Cf. the provisions of the Statutes quoted in the Comment under 
Article 22, supra, pp. 690-91. 

Since, under this Convention, enforcement of orders or judgments against 
the property of foreign States is permitted in only certain circumstances and 
under certain conditions, it seems desirable to guard against untoward inci- 
dents which might arise if private judgment creditors followed the usual 
procedure in enforcing judgments which they might obtain against foreign 
States. This article of the Convention assures notice to the foreign govern- 
ment and to the foreign office of the government of the forum, thus affording 
opportunity for objection to the execution as being upon property not in- 
cluded within the terms of Article 23, or as being barred by Article 22 or 
Article 24. Although the cases of execution of judgments are perhaps 
those to which this article is especially pertinent, it is equally applicable to 
preliminary attachments (saisies conservatoires) and to the enforcement of 
any other court orders. 

ARTICLE 26 


A State need not accord the privileges and immunities provided for in this 
Convention to such juristic persons as corporations or associations for profit 
separately organized by or under the authority of another State, regardless 
of the nature and extent of governmental interest therein or control thereof. 


COMMENT 


Entities such as corporations and associations, regardless of the nature and 
extent of governmental interest therein or control thereof, are, by this article, 
specifically denied the privileges and immunities of States. 


ARTICLE 26 717 


Examples of such corporations are the Emergency Fleet Corporation in 
the United States, the Société Suisse des Charbons in Switzerland, and 
the Société Commerciale des Potasses d’Alsace in France. 

The extent to which governments are interested in business corporations 
and similar associations can be well illustrated by the recent participation 
of the German Government in various commercial, industrial and financial 
enterprises. In the Vereinigte Industrie-Unternehmungen A. G., a holding 
company established in 1923 with a capital of 120 million RM.., all the shares 
are owned by the Ministry of Finance of the Reich. Through this company 
the Reich has acquired interests, in varying degrees, in a score of business 
undertakings. In the Rheinische Metallwaren- und Maschinenfabrik, A. G., 
the German Government owns 51 per cent of the stock. In various trans- 
port organizations—chiefly maritime and aerial—the Reich owns shares to 
a greater or less extent. See the exhaustive study (whence the above in- 
formation is taken) of Kretschner, E., Le Reich Allemand comme entrepreneur 
privé, 20 Les Annales de L’économie collective (1928), pp. 1-32; Les pays 
confédérés allemands comme industriels privés, ibid., pp. 129-160; L’ état 
comme entrepreneur privé, 21 ibid. (1929), pp. 3-42). 

The Mexican Government owns the stock of the corporations owning the 
National Railways of Mexico. See Bradford v. Director General of Railroads 
of Mexico (Court of Civil Appeals of Texas, 1925), 278 Southwestern Re- 
porter, 251.) 

The Société Cooperative Suisse des Charbons was organized by the Swiss 
Department of Commerce; net earnings above six per cent were to pass to 
the Swiss Government; the Government appointed seven of the seventeen 
directors. (Coale et al. v. Société Cooperative Suisse des Charbons, Basle et al. 
(District Court, So. Dist. N. Y., 1921), 21 F. (2d) 180, infra, page 719.) 

“« * * * The Société Commerciale des Potasses d’ Alsace was organized by 
direction of the French government to act as sales agent in disposing of the 
product of these government mines, and of a few mines owned by French 
nationals; that eleven-fifteenths of its capital stock is owned by the French 
government; that its governing board, on which there is a delegate from 
each of the ministries of Agriculture, Public Works, Finance, and Com- 
merce, is controlled by the French government. * * * ” (United States v. 
Deutsches Kalisyndikat Gesellschaft et al. (District Court, So. Dist. N. Y., 
1929), 31 F. (2d) 199, 200) infra, page 720.) 

Largely as a result of the War, the United States Government became and 
still'is a stockholder in many corporations. It holds, for example, all the 
outstanding capital stock of the Emergency Fleet Corporation, the United 
States Housing Corporation, the United States Spruce Production Corpora- 
tion, and the Panama Railroad Company; it holds over thirty-nine million 
dollars’ worth of obligations of twenty-six different private railroad com- 
panies. (See United States Treasury Department, Statement of the Public 
Debt of the United States, September 30, 1931.) For further examples in 


8 
t 
s 

) 
f 
f 

r 
t 

] 
r 
Ss 
f 
t 


718 COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


numerous countries see Van Dorn, Government Owned Corporations (1926), 
and Pierre-Olivier Lapie, L’Etat actionnaire (1925), passim. 

Although the precedents are not uniform, in many cases dealing with such 
corporations, there is manifested a tendency to treat them as entities distinct 
from the State and accordingly not entitled to share in the privileges and 
immunities of States. 

On principle also, there appears to be no reason why such a corporation 
should be treated differently from privately owned or controlled corpora- 
tions. Specifically, a State should be permitted to impose on such govern- 
mental corporations, the same conditions for instituting proceedings in its 
courts, which it imposes on other corporations. Neither international law 
nor comity requires a State to accord special favors to governmental cor- 
porations using its courts either as complainants or respondents. For an 
analysis of jurisprudence in the United States in regard to the status of 
corporations exercising public powers, see Borchard, Government Liability 
in Tort, 34 Yale Law Journal (1924), 1, 22-28. 

Insofar as instituting actions in the courts is concerned, the effect of this 
article, combined with Article 2, is to leave States free to grant to or withhold 
from state-owned corporations, permission to sue, as the State sees fit. 

Insofar as being made a respondent is concerned, the effect of this article 
is to leave state-owned corporations subject to suit in accordance with the 
local law, on the same basis as other corporations. It is of course possible 
that such a corporation might have certain privileges and immunities as a 
result of some other treaty or convention. This article would not in any 
way conflict with such provisions since it refers only to “‘the privileges and 
immunities provided for in this Convention.” Thus the adoption of this 
article would not affect the Bank for International Settlements established 
in accordance with the Convention signed at The Hague, January 20, 1930. 
(104 League of Nations Treaty Series, p. 441, No. 2398, American Journal of 
International Law, Supplement, 1930, p. 323.) Cf. supra, page 641. These 
immunities are specified in the Constituent Charter of the Bank which is 
incorporated in the Convention. Sections 6, 7, 8 and 9 of the Charter 
specify certain exemptions from taxation. Section 10 reads as follows: 

The Bank, its property and assets and all deposits and other funds en- 
trusted to it shall be immune in time of peace and in time of war from any 
measure such as expropriation, requisition, seizure, confiscation, prohibi- 
tion or restriction of gold or currency export or import, and any other 
similar measures. 


According to Article 16 a complainant State may forfeit its right to claim 
the privileges and immunities of a State if it does not in limine make manifest 
the State’s interest in the proceeding. Ifthe suit is in reality brought by a 
corporation such as is described in the instant article, the mere assertion of 
the State’s interest could not defeat the provisions of this article. On the 
other hand, if the State is the actual party in interest, the proceeding should 
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be instituted in its name and not in the name of the corporation. In both 
cases the court would have to determine whether the instant article is in 


fact applicable. 
Opinions and Decisions 
United States: 

‘‘ * * * All parties now agree that the Swedish State Railways was not in 
fact a corporation, as alleged in the complaint, and in no way a distinct en- 
tity from the Swedish government; that the Railways were part of the Swed- 
ish government and were owned solely by Sweden. In Sweden it was not 
subject to the laws specially applicable to corporations and economic socie- 
ties of the Kingdom of Sweden. All its officials are appointed by the Swed- 
ish government and operate the railways under its direction. The net 
revenues are paid to the Exchequer, which is the same office to which taxes 
and other such revenues of the Swedish government must be and are de- 
livered. * * * 

“The government of Sweden represented its Railway Administration to be 
a corporation and voluntarily entered its suit in the jurisdiction of the Dis- 
trict Court, and failed to file a proper plea of immunity from suit, answered 
the counterclaim, and litigated until eventually defeated, and now protests, 
in its present plea of immunity, against the effort of the judgment creditor 
to realize the fruits of its litigation by the medium of a writ of execution. It 
never amended or corrected the plaintiff's name. * * * 

“The judgment is entered against Sweden, as a litigant under a name of 
its own selection, representing it to be a corporation. A judgment should be 
enforced against a debtor upon proof of the litigant’s true identity. All 
concede that Kunglig Jarnvagsstyrelsen and the government of Sweden are 
one and the same. The Swedish government is in fact a governmental 
corporation. If a defendant appears in a suit by incorrect name and does 
not plead in abatement, and judgment is rendered against him, the judgment 
is fully binding upon him, and he may be connected with the judgment. * * * 

“But consenting to be sued does not give consent to a seizure or attach- 
ment of the property of a sovereign government. * * * ” (Dexter & Car- 
penter, Inc. v. Kunglig Jarnvagsstyrelsen et al. (Circuit Court of Appeals, 
Second Circuit, 1930), 43 F. (2d) 705, 706, 707, 708; certiorari denied (Su- 
preme Court, 1931), 51 Sup. Ct. 181.) 


“This is an action for failure to take and pay for coal sold to the defendants 
under a written contract. The Swiss government did not appear, but serv- 
ice of the summons and complaint was made upon the defendant Société 
Co-operative Suisse des Charbons, a foreign corporation chartered by the 
government of Switzerland. On July 17, 1917, the Federal Council of 
Switzerland delegated to the Department of Commerce the power to control 
the importation and distribution of coal. This department caused the 
Société to be organized on March 17, 1919, to purchase coal in foreign coun- 
tries and import it into Switzerland. Persons of Swiss nationality, who had 
imported coal in considerable quantities, were eligible for membership. The 
capital was fixed at 10,000,000 francs, interest was to be paid to the sub- 
scribers at 6 per cent., and the further net earnings, if any, were to pass to 
the government, in order to reduce the price of coal for home consumption. 
Seven out of 17 directors were to be appointed by the government. The 
charter and amendments and the rules made by the directors were to have no 
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validity until approved by the government. The contract with the plaintiff 
was signed by the Swiss minister on behalf of the Société and the Swiss 
Federation. The foregoing facts are set up in defendant’s answer, to which 
plaintiff demurs. 

“Tf the Swiss government chose to do its business by means of the Société, 
the latter, as a corporate entity, was liable for its corporate obligations. I 
find no case which holds otherwise. If the Société had contracted as agent 
for the Swiss government, the case might have been different; but in this 
instance the Swiss minister signed the contract for the corporation. The 
interest of the government in any balance after those contributing 6 per cent. 
interest is like the case of a bank where the government owns all the stock. 
The decisions hold that the corporation is liable under such circumstances.” 
(Coale et al. v. Société Co-operative Suisse des Charbons, Basle et al. (District 
Court, So. Dist., N. Y., 1921), 21 F. (2d) 180.) 


[Suit by the United States to enjoin violations of the anti-trust laws. Mo- 
tion to set aside service of process. Denied.] 

“Thereafter the French ambassador addressed to this court a statement 
whereby he certified that since the treaty of Versailles the Republic of France 
has operated its potash mines in Alsace; that the proceeds from the sale of 
potash from these mines go into the revenue of the Republic of France and 
are applied to governmental purposes; that the Société Commerciale des 
Potasses d’Alsace was organized by direction of the French government to 
act as sales agent in disposing of the product of these government mines, and 
of a few mines owned by French nationals; that eleven-fifteenths of its capital 
stock is owned by the French government; that its governing board, on 
which there is a delegate from each of the ministries of Agriculture, Public 
Works, Finance, and Commerce, is controlled by the French government; 
that the French government considers the Société Commerciale and its 
employees instrumentalities employed in the sale of its potash, and that the 
suit mentioned is, in effect, a suit against the Republic of France. 

“There has also been submitted a letter from the Secretary of State of the 
United States to the Attorney General, stating that it has long been the view 
of the Department of State that agencies of foreign governments engaged in 
ordinary commercial transactions in the United States enjoy no privileges or 
immunities not appertaining to other foreign corporations, agencies, or in- 
dividuals doing business here, and that they should conform to the laws of 
this country governing such transactions, and that none of the French 
defendants has any consular or diplomatic status in this country. 

“‘ Affidavits also disclose that the Republic of France, in its capacity of 
owner of the 11 mines known as Mines Domaniales de Potasses d’ Alsace, and 
the Société Anonyme Mines de Kali Sainte-Therese and three other mining 
corporations, caused the defendant Société Commerciale des Potasses d’Al- 
sace to be organized to act as sales agent of the product of their mines; that 
the business of the corporation’s New York office is to sell the product of all 
the mines and to transmit the proceeds to France, where they are immedi- 
ately divided and the proceeds of sale of potash belonging to the French 
government are immediately put into the treasury of the French government 
and used for governmental purposes. 

“The defendant company being an entity distinct from its stockholders, 
immunity cannot be claimed by it or on its behalf on the ground that it and 
the government of France are identical in any respect. Private corporations 
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in which a government has an interest, and instrumentalities in which there 
are private interests, are not departments of government. * * * 

“Nor can immunity be claimed by the defendant corporation, or on its 
behalf, or by or on behalf of any of its officers, agents, or employees, on the 
ground that they are acting as agents of a foreign government. An agent 
does not cease to be answerable personally for his illegal acts because he is an 
agent, even though he may be an instrumentality of government. 

“Officers and agents of a corporation are not officers or agents of its stock- 
holders * * *, and it therefore cannot be successfully urged that an action 
against an officer or agent of a corporation in which a sovereign state is a 
stockholder is in fact an action against the sovereign state. A board consisting 
of officers appointed by and acting for the executive department of a 
government * * * is distinguishable from a corporation organized under 
general laws, with officers and agents selected by its stockholders and acting 
for it.” (United States v. Deutsches Kalisyndikat Gesellschaft et al. (District 
Court, So. Dist., N. Y., 1929), 31 F. (2d) 199, 200-201, 202-203.) 


[Action to recover for personal injuries. Action dismissed.] 

“« * * * the so called defendant, the Intercolonial Railway of Canada, is 
the property of His Majesty, Edward VII, King of the United Kingdom of 
Great Britain and Ireland, in the right of his Dominion of Canada, and is not 
a corporation. The truth of the matters thus shown to the court is not 
questioned. It appears that no subject, private individual or corporation 
has any interest or concern by way of property or direction in the ownership 
or working of the Intercolonial Railway, but that it is owned and operated by 
the king, through his government of Canada, for the public purposes of 
Canada. All income arising from the operation of it is, by the laws of 
Canada, appropriated to the consolidated revenue fund of Canada, upon 
which fund all the expenses of the government of Canada are chargeable. 
All moneys and income due by reason of the operation or business of the 
railway are chargeable as belonging to the King, and are collectible in his 
name. Such moneys, when collected, are deposited to the credit of the 
minister of finance and register general of Canada, and carried to the credit 
of the consolidated revenue fund, which fund is appropriated to the public 
debt and service of Canada. The cost of maintenance and operation of this 
railway is provided for by appropriation of the parliament. of Canada out of 
the consolidated revenue fund, and all the receipts from the working of the 
railway are a part of the moneys of Canada, appropriated to the consolidated 
revenue fund, and are not used for the maintenance or operation of the rail- 
way, except as the receipts from customs or excise duties or from any other 
branch of the public service are so used. See also The Queen v. McLeod, 8 
Canada Supreme Court, 1, 23. 

“Upon this suggestion the question at once arises whether the court has 
jurisdiction of a suit which is virtually against the king of a foreign country. 
An answer in the negative comes almost as quickly.” (Mason v. Intercolo- 
nial Railway of Canada (Supreme Judicial Court of Massachusetts, 1908), 
197 Mass. 349, 351.) 


Belgium: 

“ Attendu que l’intimé, se prévalant d’une créance 4 charge de l’armement 
Transportos Maritimos do Estado, a obtenu du président du tribunal de 
commerce, en vertu de I’article ler de la loi du 4 septembre 1908, deux or- 
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donnances permettant de saisir conservatoirement les navires Pangim et 
lima de cet armement, a exécuté ces ordonnances et fait notifier au commis- 
saire maritime d’Anvers et inscrire au bureau de la conservation des hypo- 
théques de cette ville les procés-verbaux des saisies; 

“Attendu que |’Etat portugais, auquel se sont joints, pour autant que de 
besoin, les capitaines des navires saisis, soutient que l’armement prénommé 
est une des ses organismes, qu’il y a entité juridique unique, que c’est lui 
qui est la partie saisie; que ces navires, affectés par lui 4 un service public, 
sont sa propriété; et il demande 4a la juridiction des référés mainlevée de la 
saisie, en se fondant principalement sur les usages internationaux qui, 
d’aprés lui, consacrent l’insaisissabilité des biens appartenant aux Etats ou 
ayant l’affectation qui vient d’étre dite; * * * 

“‘Attendu que l’ensemble des dispositions de ce décret ne laisse aucun 
doute sur le caractére d’utilité publique et la nature de service de ]’Etat 
attribués 4 cet organisme; 

“‘Qu’il est vraie que celui-ci est déclaré autonome, et qu’il est spécifié que 
‘les charges du décret sont supportées par les recettes d’exploitation’, mais 
que d’aucune des dispositions légales visées, il n’est permis de déduire qu’il 
constitue une personne morale distincte de l|’Etat, ni que son budget ne soit 
pas un budget de ce dernier; 

“‘Attendu que cette interprétation est corroborée par le titre de l’arme- 
ment ‘Transportos * * * do Estado’, titre que l’intimé lui-méme a donné 
dans sa procédure de saisie, et en outre par les déclarations des autorités 
diplomatiques et consulaires portugaises; * * * 

“Attendu qu’il ressort de ces considérations, sans qu’il faille examiner 
d’autres moyens, qu’il y a lieu d’admettre que les biens saisis sont des biens 
de l’Etat portugais, qui les déclare tels; que c’est lui qui est le véritable saisi, 
et que les biens étaient affectés par lui 4 des usages publics dont ils ont été 
détournés par cette saisie; 

“‘Attendu que la législation belge n’ouvre pas les voies d’exécution forcée 
contre l’Etat belge, parce que ses créanciers ne peuvent pas entraver la 
marche des services publics auxquels le gouvernement est obligé de pourvoir; 

“‘Attendu que d’aprés les principes du droit international, qui reconnait 
l’égalité des Etats, cette immunité doit étre accordée de méme aux autres 
Etats pour leurs biens qui se trouvent dans les limites de notre territoire, 
toute au moins lorsque ces pays admettent l’insaisissabilité chez eux de leurs 
a nationaux, et il n’est pas prétendu que tel ne serait pas le cas dans 
’espéce; 

“Attendu qu'il doit en étre ainsi 4 plus forte raison lorsque les biens ont 
laffectation déterminée ci-avant; 

“‘Attendu que cette restriction de la souveraineté nationale trouve son 
fondement dans la courtoisie entre nations et dans leur devoir réciproque de 
ne pas troubler les conditions de leur existence; que les intéréts particuliers, 
ee ami soient-ils, doivent, sous ce rapport, céder 4 cet intérét su- 
périeur; 

“Attendu que rien ne démontre, contrairement au souténement de 
Sauvage, que |’Etat appelant, en instituant dans son sein l’organisme des 
Transports maritimes, aurait entendu renoncer au privilége de cette im- 
munité; * * * 

“Attendu qu’il résulte de ce qui précéde que les tribunaux belges sont, 
d’une maniére absolue, sans compétence pour autoriser semblables saisies, 
et que les ordonnances rendues par le président du tribunal de commerce, 
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permettant de saisir conservatoirement le Pangim et le Lima, sont affectées 
de nullité radicale; * * * ”’ (Etat portugais c. Sauvage, Steamers “‘Lima’’ et 
““Pangim” (Cour d’ Appel, Bruxelles, 1921), 1922 Pasicrisie Belge 2. 53.) 


France: 


[Appeal from an order allowing an attachment of funds belonging to the 
commercial representatives in France of the Soviet Government. The 
subject-matter of the suit was an alleged failure by the respondents to 
carry out an agreement for including complainants’ goods in an exposition 
of French goods in Moscow. The court affirmed the order appealed from.] 

“‘Considérant que l’Union des Républiques socialistes soviétiques de- 
mande, en tous cas, la mise hors de cause de sa représentation commer- 
ciale; qu’elle expose que le commerce extérieur constitue en Russie un 
monopole d’Etat qui s’excerce sous l’autorité d’un commissariat du Peuple 
par l’intermédiaire de diverses organisations gouvernementales au nombre 
desquelles figurent les représentations commerciales en pays étrangers; 
qu’elle ajoute que celles-ci sont elles-mémes rattachées aux représentations 
diplomatiques ou ambassades que |’Union des Républiques socialistes 
soviétiques entretient dans les pays avec lesquels elle a repris des relations 
officielles; qu’elle en conclut que les saisies-arréts faites contre sa Représen- 
tation commerciale 4 Paris ont été, en réalité, pratiquées contre elle- 
méme, c’est-A-dire contre un Etat souverain, 4 l’occasion d’un acte de sa 
personne publique et qu’elles ne peuvent étre maintenues; 

“Mais considérant que la situation juridique de la Représentation com- 
merciale en France de |’Union des Républiques socialistes soviétiques 
n’est pas encore nettement définie; que la question est soumise aux 
délibérations de la conférence franco-soviétique qui est actuellement 
réunie 4 Paris; que, jusqu’a ce qu’il en ait été décidé autrement par un 
accord diplomatique les manifestations d’une activité commerciale qui 
s’exerce dans tous les domaines ne peuvent apparaftre que comme des 
actes de commerce auxquels le principe de la souveraineté des Etats de- 
meure complétement étranger;’’ (Société le Gostorg et Union des Républiques 
socialistes soviétiques c. Association France-Export (Cour d’appel, Paris, 
1926), 1927, 1. Gaz. Pal. 165, 166; affd. (Cour de Cassation, Reqg., 1929), 
1929. 1. Gaz. Pal. 450). Cf., to same effect, decision of the Tribunal de 
commerce, Seine, Jan. 13, 1927, Gaz. Pal. op. cit., 359. 


Italy: 


(The S8.S. Capillo, owned by the U. S. Shipping Board, was chartered to 
the Pioneer Steamship Co., a New York corporation which, in turn, char- 
tered the vessel for a determined voyage from America to Italy to the Wes- 
ton Dodson Co. In consequence of delay in the sailing and unloading 
various claims arose and in a suit before the civil court of Genoa the vessel 
was attached. The U. S. Shipping Board intervened as owner of the 
vessel; and while insisting on the payment for the days during which the 
vessel was unloaded, pleaded immunity with respect to the cross-actions 
against the ship, alleging its identity with the government of the United 
States. The court refused to recognize such identity and held itself 
competent in a suit against the Shipping Board.] 

[TRANSLATION] 


* * * Nor can a different solu- * * * Né a diversa soluzione 


tion be reached because of the cir- pud indurre la circonstanza che una 
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cumstance that one of the parties, 
namely the United States Shipping 
Board, owner of the Capillo, is 
identified with the American Gov- 
ernment which, according to the 
defense of the Capillo, could not be 
subjected to the jurisdiction of 
foreign courts, if the principles of 
international law are not to be 
violated, without its express consent 
and much less so when, although 
contracting jure privatorum, the 
State has appealed expressly to the 
provision of its own laws. * * * 

“Such argument is of no effect 
inasmuch as: 


“ist. The Shipping Board, al- 
though a state body, cannot be 
identified with the American Gov- 
ernment for the exercise of maritime 
navigation and business, for the 
purposes of commercial speculation 
does not constitute an act pertaining 
to sovereign rights; * * * ” 


(U. S. Shipping Board c. Societd Italiana Cementi & al. 
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della parti in contrasto e cioé |’ 
‘United States Shipping Board’, 
armatore-proprietario del Capillo, si 
identifica coi governo americano, il 
quale, prosegue la difesa del Capillo, 
‘se non si vogliono violare i principii 
di diritto internazionale, non potera 
essere sottoposto al giudizio di tri- 
bunali esteri, senza espresso suo 
consenso e ancora meno quando, 
pure obbligandosi privatorum, 
esso Stato si era ricliamato espressa- 
mente al regolamente delle proprie 
leggi. * * * 

““ * * * Comunque un simile ten- 
tativo sarebbe inefficace, in quan- 
to che: 

lo ‘Shipping Board’ non pud 
confondersi col governo americano, 
sebbene statale, per l’esercizio della 
navigazione e dell’industria marit- 
tima, a scopo di speculazione com- 
merciale, non costitutendo tale 
esercizio materia di diritto di sovra- 

(Corte d’appello, 


Genoa, 1925), 1925 Giurisprudenza Italiana, I. 2. 271, at 275.) 


[Action to recover on an insurance policy. The contract was entered 
into, and was to be performed in Italy. Defendant pleaded, among other 
things, that being a foreign sovereign, it was not subject to the jurisdiction 


of Italian courts.] 
[TRANSLATION] 

““ * * * The examination of the 
aforesaid complaint cannot be pre- 
vented on the plea of lack of juris- 
diction, for, to this argument, it is 
proper to observe that the alleged 
identity between the United States 
Government and the Shipping Board 
is based upon an erroneous con- 
ception. It is true that the latter is 
a state-body, but entirely autono- 
mous, having been created for the 
conduct of navigation and maritime 
industry, in other words, for exclu- 
sively commercial purposes. * * * ” 


‘< * * * Né l’esame della cennata 
domanda pud essere precluso da 
difetto di giurisdizione, poiché, a 
tal proposito, @ bene rilevare che 
dipende da erronea concezione la 
pretesa identita tra il governo degli 
Stati Uniti d’America e lo Shipping 
Board. Quest’ultimo é bensi un 
ente statale, ma del tutto autonomo, 
e fu creato per l’esercizio della navi- 
gazione e della industria marittima, 
cioé a dire, con una finalita exclusiva- 
mente commerciale. * * * ” 


(Soc. riunite di assicurazione e ri assicurazione c. United States Shipping 
Board (Corte d’appello, Napoli, 1925), 67 Monitore dei Tribunali (1926), I, 336.) 


Doctrine 


“Tl existe, toutefois, dans la distinction qu’on essaye de faire entre les 
actes publics et les actes privés d’un Etat une parte de vérité. Elle 
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résulte de l’existence dans certains pays d’entreprises d’un caractére com- 
mercial ou industriel que |’Etat exploite 4 son profit et auxquelles il ac- 
corde, cependant, une certaine autonomie: réseaux de voies ferrées, lignes 
de navigation, manufactures, banques, etc. Bien que ces entreprises 
soient des émanations de |’Etat et fonctionnent 4 son profit, néanmoins 
elles ont une existence distincte de la sienne et un patrimoine qui leur est 
affecté en propre; par suite, elles peuvent étre considérées comme ayant 
une personnalité qui ne se confond point avec celle de |’Etat et qui, a 
raison du but spécial en vue duquel elle a pris naissance, ne présente pas 
les mémes caractéres que celle dont il est investi. Il en est d’elles comme 
des sociétés en commandite ou par actions, qui sont de véritables com- 
mercants, bien que leurs commanditaires ou leurs actionnaires n’aient pas 
cette qualité. Notre Droit a admis cette distinction relativement 4 
ladministration des chemins de fer de Etat qui, contrairement a la régle 
qui attribue aux tribunaux administratifs la connaissance des litiges ou 
l’Etat est intéressé, est déclarée justiciable des tribunaux ordinaires. De 
méme, dans les relations internationales, la Banque de |’Empire allemand 
ou l’administration des chemins de fer italiens ou la ligne royale roumaine 
de navigation, bien qu’étant des organes des Etats ou ces institutions ont 
été organisées, pourront plaider devant les juridictions frangaises sans que 
lexception d’incompétence puisse étre élevée utilement, parce que ce 
seront elles qui seront en cause, et non pas |’Etat dont elles dépendent, et 
que dés lors, non seulement il n’y aura pas 4 redouter la survenance d’in- 
cidents propres 4 indisposer cet Etat, mais encore il sera possible et de les 
assigner 1a ou elles ont leur siége et de poursuivre sur les biens que consti- 
tuent leur patrimoine propre les condamnations dont elles viendront 4 
étre frappées. En d’autres termes, elles seront traitées comme les départe- 
ments, les communes, les Universités et tous les autres étres collectifs qui, 
malgré leur caractére public, ne partagent point l’immunité de juridiction 
et les autres priviléges dont l’Etat est seul 4 jouir 4 raison de sa sou- 
veraineté.” (Valéry, Manuel de droit international privé (Paris, 1914), 
§503, pp. 688-9.) 


ARTICLE 27 


Nothing in the present Convention shall affect the provisions of the 
Convention for the Unification of Certain Rules Concerning the Immuni- 
ties of State-owned Ships signed at Brussels, April 16, 1926, nor shall 
this Convention preclude any of the parties from entering into any agree- 
ment inconsistent with this Convention in so far as it may concern only 
the interests of the parties thereto. 


COMMENT 


Article 8 (d) recognizes the effect of other treaties whereby States have 
agreed that proceedings may be instituted against them in the courts of 
another State. In that connection, the Brussels Convention of 1926, re- 
garding State-owned ships, was discussed (supra, page 563 ff.). As there 
noted: “It is not felt that the present Convention should interfere with the 
field which the Brussels Convention covers, but rather that the existence of 


726 COMPETENCE OF COURTS IN REGARD TO FOREIGN STATES 


the Brussels Convention renders detailed consideration in this Convention 
of the subjects it covers, unnecessary.” 

Proceedings in rem against ships present special difficulties to which some 
provisions of this draft might be inappropriate. (But cf. Article 13, supra, 
page 645.) Chiefly to assure the avoidance of conflict between this Con- 
vention and the Brussels convention, the present Article is inserted. 

There is also no reason why States, parties to this Convention, should not 
conclude special conventions, providing for their mutual convenience and 
advantage, rules different from those contained herein. This article recog- 
nizes that States are free to conclude such conventions provided that only 
their own interests are affected thereby. In the absence of any such special 
convention, the present Convention would apply. 


ARTICLE 28.—INTERPRETATION 


1. If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of inter- 
national disputes. 

2. In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, 


the dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16th, 1920, relating 
to the Statute of the Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16th, 1920, to an arbitral tribunal con- 
stituted in accordance with the provisions of the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 1907. 


COMMENT 


This identic article is included in the draft conventions on Diplomatic 
Privileges and Immunities, Piracy, Legal Position and Function of Consuls, 
and Competence of Courts with regard to Foreign States. The text follows 
very closely that of Article 25 in the Convention for Limiting the Manufac- 
ture and Regulating the Distribution of Narcotic Drugs, opened for signature 
at Geneva, July 13, 1931. League of Nations Official Journal, 1931, p. 
1794. It differs from the text drafted by the First Conference for the Pro- 
gressive Codification of International Law which became Article 21 of the 
Convention on certain questions relating to the Conflict of Nationality Laws, 
of April 12, 1930, in that it provides expressly that the reference to the Per- 
manent Court of International Justice may be made by “any one of the 
parties’”’ to a dispute; the latter text provides (Article 21): 
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“Tf there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by di- 
plomacy, it shall be settled in accordance with any applicable agreements 
in force between the parties providing for the settlement of international 
disputes. 

“In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in accordance 
with the constitutional procedure of each of the parties to the dispute. 
In the absence of agreement on the choice of another tribunal, the dispute 
shall be referred to the Permanent Court of International Justice, if all 
the parties to the dispute are parties to the Convention of the 16th De- 
cember, 1920, relating to the Statute of the Court, and if any of the parties 
to the dispute is not a party to the Protocol of the 16th December, 1920, 
the dispute shall be referred to an arbitral tribunal constituted in accord- 
ance with the Hague Convention of the 18th October, 1907, for the Pacific 
Settlement of International Conflicts.”’ 


The remarkable growth of international legislation during the period since 
1919 has provided a new content for current international law. See 1 
Hudson, International Legislation (1931), pp. xviii ff. Simultaneously 
recent years have seen a remarkable development of law concerning the 
pacific settlement of disputes. See Habicht, Post-War Treaties for the Pa- 
cific Settlement of International Disputes (1931). Progress in the one field has 
been related to progress in the other by the inclusion in multipartite treaties 
and conventions of standard articles for dealing with differences as to the 


interpretation and application of their provisions. This practice has now 
been followed, quite generally, for a decade or more; but the precise text of 
such articles has not been standardized, owing to the frequent changes in the 
law concerning pacific settlement. For example, Article 13 of the Statute 
on Freedom of Transit annex to the convention of April 14, 1921, provides: 


“Any dispute which may arise as to the interpretation or application 
of this statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 
unless under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by arbitration or some other 
means.”’ 


Article 8 of the Slavery Convention opened for signature at Geneva on 
September 25, 1926, provides: 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of this Convention 
shall, if they can not be settled by direct negotiation, be referred for de- 
cision to the Permanent Court of International Justice. In case either 
or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Permanent Court of 
International Justice, the dispute shall be referred, at the choice of the 
Parties and in accordance with the constitutional procedure of each State, 
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either to the Permanent Court of International Justice or to a court of 
arbitration constituted in accordance with the Convention of October 
18th, 1907, for the Pacific Settlement of International Disputes, or to some 
other court of arbitration.” 


Article 8 of the Convention for the Abolition of Import and Export Prohibi- 
tions and Restrictions, of November 8, 1927, provides: ! 


“Tf a dispute arises between two or more High Contracting Parties as to 
the interpretation or application of the provisions of the present Conven- 
tion—with the exception of Articles 4, 5 and 6, and of the provisions of the 
Protocol relating to these articles—and if such dispute cannot be settled 
either directly between the parties or by the employment of any other 
means of reaching agreement, the parties to the dispute may, provided 
they all so agree, before resorting to any arbitral or judicial procedure, 
submit the dispute with a view to an amicable settlement to such technical 
body as the Council of the League of Nations or the parties concerned may 
appoint. This body will give an advisory opinion after hearing the parties 
and, if necessary, effecting a meeting between them. 

“The advisory opinion given by the said body will not be binding upon 
the parties to the dispute unless it is accepted by all of them, and the 
parties, if they all so agree, may either after resort to such procedure, 
or in lieu thereof, have recourse to any arbitral or judicial procedure 
which they may select, including reference to the Permanent Court of In- 
ternational Justice as regards any matters which are within the compe- 
tence of the Court under its Statute. 

“If a dispute of a legal nature arises as to the interpretation or applica- 
tion of the provisions of the present Convention—with the exception of 
Articles 4, 5 and 6, and of the provisions of the Protocol relating to these 
articles—the parties shall, at the request of any of them, refer the matter 
to the decision of the Permanent Court of International Justice or of an 
arbitral tribunal selected by them, whether or not there has previously 
been recourse to the procedure laid down in the first paragraph. 

“‘In the event of any difference of opinion as to whether a dispute is of a 
legal nature or not, the question shall be referred for decision to the Per- 
manent Court of International Justice or to the arbitral tribunal selected 
by the parties. 

“The procedure before the body referred to in the first paragraph above 
or the opinion given by it will in no case involve the suspension of the 
measures to which the dispute refers; the same will apply in the event of 
proceedings being taken before the Permanent Court of International 
Justice—uniess the Court decides otherwise under Article 41 of its Statute 
—or before the arbitral tribunal selected by the parties. 

“Nothing in the present Convention shall be construed as prejudicing 
the rights and obligations derived by the High Contracting Parties from 
the engagements into which they have entered with reference to the 
jurisdiction of the Permanent Court of International Justice, or from any 
bilateral conciliation or arbitration conventions between them.” 


1 This convention has been ratified by the United States of America, which has not 
ratified the Protocol of Signature of the Permanent Court of International Justice of De- 
cember 16, 1920. See U. S. Treaty Series, No. 811. 
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Some latitude is left by the proposed article for determining when a dispute 
relates to ‘‘the interpretation or application of the present convention.” 
If two parties to the convention are clearly giving different interpreta- 
tions to its provisions, and if any difference between them has consequently 
been formulated, the text would apply. Ifa party objects to an application 
of the provisions of the convention by another party, and if the latter per- 
sists in such application despite the objection, the text would apply. See 
Judgment No. 2 of the Permanent Court of International Justice, Series A, 
No. 2, p. 11. The expression “cannot be satisfactorily settled by diplo- 
macy’’ would seem to be equivalent to the expression “‘cannot be settled 
by negotiation,” which was construed by the Permanent Court of Inter- 
national Justice in its Judgment No. 2. See Series A, No. 2, p. 13. 

The expression “applicable agreements in force between the parties to the 
dispute” is intended to take account of the extensions of the law of pacific 
settlement in recent years, as well as of any future extensions. Many states 
are bound by treaties, conventions, and agreements, to follow a carefully 
outlined procedure for the settlement of disputes with other states. The 
number of bipartite treaties of conciliation and arbitration, in force, is very 
large. Those concluded in the first decade after the World War are repro- 
duced in Habicht, Post-War Treaties for the Pacific Settlement of International 
Disputes (1931); and many others have now been published in the League of 
Nations Treaty Series. The United States of America has recently con- 
cluded treaties of conciliation and arbitration with a large number of states, 
chiefly European states. The multipartite treaties, conventions, and agree- 
ments are perhaps more important, however. On January 1, 1932, 37 states 
or members of the League of Nations were bound by the ‘‘optional clause”’ 
providing for the compulsory jurisdiction of the Permanent Court of Inter- 
national Justice in accordance with Article 36 of the Statute, though on 
varying terms of acceptance; eleven states which had signed declarations 
accepting such jurisdiction had not yet ratified them. For a list of these 
states, see League of Nations Official Journal, 1932, p. 12. Moreover, the 
General Act for the Pacific Settlement of International Disputes of Sep- 
tember 26, 1928, has now been adhered to, in whole or in part, by some 
twenty states. A General Treaty of Inter-American Arbitration, signed at 
Washington, January 5, 1929, has been brought into force by several 
American states; and it is supplemented by a Protocol of Progressive Arbi- 
tration. A General Convention on Inter-American Conciliation, also 
signed at Washington, January 5, 1929, has been brought into force by 
various American states. These more recent Inter-American instruments 
supplement the Treaty to Avoid or Prevent Conflicts between the American 
States, the so-called ‘‘Gondra treaty,” signed at Santiago, May 3, 1923, and 
in force on May 1, 1931, for seventeen states. All of these instruments, bi- 
partite and multipartite, are reénforced, also, by the provision in Article 2 
of the Treaty for the Renunciation of War, signed at Paris, August 27, 1928, 
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by which some sixty states have agreed ‘‘that the settlement or solution of 
all disputes or conflicts of whatever nature or of whatever originthey may be, 
which may arise among them, shall never be sought except by pacific means.’’! 

With so many treaties in force, the question may arise as to the need for 
continuing this standard article in multipartite instruments. For the rela- 
tions of many states it is unnecessary, and the first paragraph will add noth- 
ing to their existing obligations; but it is possible that some states which 
are parties to a particular convention may not be parties to any ‘‘applicable 
agreement” providing for the settlement of international disputes, and in 
their relations with other parties the second paragraph of this article may 
serve a useful purpose. 

The provision in paragraph (2) for a reference of disputes ‘‘to arbitration 
or judicial settlement’’ is not intended to draw any substantive distinction 
between the two methods of settlement. Arbitration is not essentially differ- 
ent from adjudication. 1 Moore, International Adjudications (1929), pp. 
xv ff. In the absence of any previous agreement on a tribunal, the parties 
to a dispute should be free, in the first instance, to choose the tribunal to 
which the dispute shall be referred. Failing such choice, however, paragraph 
(2) provides for the competent tribunal. If the parties to the dispute are 
parties to the Protocol setting up the Statute of the Permanent Court of 
International Justice, of December 16, 1920, then that Court is to be com- 
petent, even though the parties to the dispute may not have accepted the 
‘optional clause.’”’ On January 1, 1932, 45 states had signed and ratified 
the Protocol of December 16, 1920, and ten additional states had signed it 
without having ratified. If the Permanent Court of International Justice 
is thus competent, the reference of the dispute need not be by special agree- 
ment ad hoc; it may be effected by the unilateral application of any party to 
the dispute. In this respect, the text is clearer than that which was drafted 
at the First Conference for the Progressive Codification of International 
Law at The Hague in 1930. 

If the parties to the dispute do not agree upon the selection of another 
tribunal, and if they are not parties to the Protocol of December 16, 1920, 
then they will be bound by the second part of the second sentence in para- 
graph (2) to agree upon the constitution of a tribunal of the Permanent 
Court of Arbitration, in accordance with the provisions of the Convention 
for the Pacific Settlement of International Disputes, signed at The Hague, 
October 18, 1907. This convention has been ratified by some thirty states. 
25 American Journal of International Law, p.115. Certain other states are 
bound by the earlier Convention for the Pacific Settlement of International 
Disputes, signed at The Hague, July 29, 1899. The application of the text 
is not dependent, however, upon any state’s being a party to one of the 
Hague Conventions. It is possible that the parties to a dispute would be 

1 The texts of the multipartite instruments mentioned in this paragraph are reproduced in 
Hudson, /nternational Legislation, 1931 (four volumes). 
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unable to agree upon the constitution of a tribunal of the Permanent Court 
of Arbitration, and for this reason the text is not “‘water-tight.”’ It leaves 
open an avenue by which states may escape from arbitration or adjudication, 
though it clearly imposes a general obligation. If this is a lacwna in such a 
provision, it is due to the present state of the law with regard to pacific 
settlement, and the lacuna can be filled only by further progress in the 
extension of that law. 


This article is not intended to provide an international court of appeal to 
which a State may take for consideration de novo any case which it has un- 
successfully litigated in a court of another State. The article is intended to 
provide for ultimate recourse to an international forum when two parties to 
this convention are not in agreement as to their respective rights and obliga- 
tions thereunder. It would be contrary to well established law to permit the 
courts of one party to the Convention to have the power to give a final and 
unimpeachable interpretation of its terms. If national courts had such 
authority, there might be as many authoritative interpretations of the Con- 
vention as there were parties to it. 

This Convention contains no specific provision requiring States to pay 
judgments rendered against them, in accordance with this Convention, by 
the courts of other States. When a judgment is rendered against a foreign 
State there are at least four possible consequences: 

1, The judgment may be satisfied out of a bond furnished under Article 24. 

2. The State may voluntarily pay the judgment. 

3. The judgment creditor may proceed to execution when permitted to 
do so by Article 23 and by the existence of assets mentioned in paragraphs 
(a) or (b) of that article. 

4. The respondent State may deny the validity of the judgment and refuse 
to pay it on the ground that in reaching its decision, the court erroneously 
construed the Convention. If the State of the judgment creditor believes 
that the construction adopted by its own court is correct, it may take up the 
matter through the diplomatic channel and the case may be referred to an 
international tribunal in accordance with the instant Article. 

There is not necessarily any implication of the bad faith of the respondent 
State in any of these situations. It seems difficult to say that failing No. 1, 
the State is under an obligation of good faith to pursue course No. 2. The 
present Article relates to situation No. 4. 

In principle, it is believed, the question of execution should be left entirely 
to the good faith of the State against which the decision is rendered. The 
provisions of Article 23 of the Convention are not inconsistent with this 
principle; under that Article, execution is permissible against State property 
which has no immunity and which may therefore be attached just as if it 
were the property of a private person. The State may, of course, avoid 
ape execution by prompt payment of the judgment and probably would 

0 so. 
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But a decision rendered by a national court against a foreign State under 
this Convention is likely to involve an interpretation of the Convention 
which is an agreement between States. No court of any State may defini- 
tively settle the interpretation of an international agreement; if it were 
otherwise, each State could be the final judge in its own cause. There must 
be the possibility of recourse to an international forum or to diplomatic 
processes for the determination of such an international issue. This Article 
of the Convention provides for such recourse. If, however, a State does not 
contest the soundness of the decision, it tacitly acknowledges the correctness 
of the court’s decision and its obligation to comply therewith in full good 
faith is unqualified. 

It is not uncommon to find in treaties providing for submission of various 
questions to certain tribunals, assertions of the duty to carry out in good 
faith the decision rendered. 

“The members of the League agree that they will carry out in full good 


faith any award or decision that may be rendered, * * * ” (Covenant 
of the League of Nations, Article 13, par. 4.) 


Article 37 of the Convention for the Pacific Settlement of International 
Disputes, concluded at the Hague, October 16, 1907, contains the following 
sentence: 


“Recourse to arbitration implies an engagement to submit in good faith 
to the Award.”’ (Malloy, Treaties, etc., between the United States of 
America and Other Powers. Washington, 1910, Vol. II, p. 2220, 2234.) 


Many bi-partite treaties of arbitration contain specific undertakings by 
the parties to carry out the arbitral awards. Thus, in Article 4 of the 
treaty of December 26, 1924, between Japan and Switzerland, it is stipulated 
that: 


“The judgment given by the Permanent Court of International Justice 
shall be executed by the Parties in good faith.” (League of Nations 
Treaty Series, Vol. 43, p. 393, No. 1072.) 


See also Article IV of the treaty of June 23, 1924, between Brazil and 
Switzerland (League of Nations Treaty Series, Vol. 33, p. 416, No. 861). 
Article [IX of the Convention for the Pacific Settlement of Disputes, 
between Sweden and Finland, January 29, 1926, contains the following 
sentence: 
“The Parties shall conform in good faith to the judicial sentence or 
aa award.” (League of Nations, Treaty Series, Vol. 49, p. 367, No. 


See also, for similar provisions, Article IX of each of the following treaties: 
Denmark-Sweden, January 14, 1926, ibid., Vol. 51, p. 251, No. 1235. 


Denmark-Finland, January 30, 1926, ibid., Vol. 51, p. 367, No. 1242. 
Norway-Sweden, November 25, 1925, ibid., Vol. 60, p. 295, No. 1417. 
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Denmark-Norway, January 15, 1926, zbid., Vol. 60, p. 311, No. 1418. 
Norway-Finland, February 3, 1926, zbid., Vol. 60, p. 353, No. 1420. 


It might be suggested that since in cases where a State may be made a 
respondent under this Convention, the State is to some extent placed in the 
position of a private person, it should be possible to execute judgments of 
the court in the territory of the respondent State. One difficulty with such 
an arrangement would be that in most instances execution cannot issue 
against the State even through its own courts. 

The existing situation regarding execution of foreign judgmentsis so devoid 
of uniformity as to make general reference thereto futile. Some States 
decline to enforce foreign judgments in the absence of treaty; some States 
refuse to enforce them if either party to the original proceeding was a national 
of the State wherein enforcement is sought; some States insist upon reci- 
procity, others do not. (For a detailed statement of the rules obtaining in 
most of the States of the world see Lorenzen, The Enforcement of American 
Judgments Abroad, 29 Yale Law Journal (1919-20) 188.) 

There are few bi-partite conventions in existence which provide for 
the execution of the judgments of the courts of the parties by the courts of 
the other party, and even these few vary greatly as to the kind of judgments 
included therein, the degree of conclusiveness accorded to such judgments, 
the manner of treatment of default judgments, and limitations on the class 
of defendants against whom execution is granted. A common provision is 
that a judgment will not be executed if it is against the public policy of the 
country in which execution is sought. Some of the treaties specifically state 
that the foreign judgment is conclusive as to the merits, and only allow 
scrutiny of the question whether the court which rendered the judgment 
obtained jurisdiction properly, in some cases requiring that the manner of 
obtaining jurisdiction must be such as would be proper under the procedure 
of the court of which enforcement is requested. Most of the treaties include 
specifications of the manner of proving the foreign judgment, covering such 
points as translation and authentication. Some even allow imprisonment 
of the judgment debtor, where a similar remedy would be available in the 
same type of action if originally brought in the country requested to execute. 
The following treaty is illustrative: 


Treaty between Italy and Czechoslovakia, April 6, 1922. 


“Article 1. Decisions pronounced in civil and commercial cases by the 
judicial authorities of one of the High Contracting Parties shall have the 
force of res judicata in the territory of the other Party, subject to the fol- 
lowing conditions: 

‘1. That, under the regulations in force in the State in which the deci- 
sion is to be executed, the judicial authorities of the State in which it was 
pronounced are competent to take cognizance of the case; 

“2. That the decision has acquired the force of res judicata under the 
laws of the country in which it was pronounced; 
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‘3. That, under those laws, the parties have been cited, represented, or 
declared to be in contempt of court, according to iegal procedure; 

“4. That the judgment does not conflict with any other judgment given 
in a like case by the judicial authorities of the State in which it is to be 
executed; 

‘5. That it contains no clause contrary to public order or to the inter- 
nal public law of the country. 

“Article 2. Judgments given by the judicial authorities of one of the 
High Contracting Parties shall be made executive [sic, the French transla- 
tion is exécutoires; the Italian word is esecutive] in the territory of the other 
Party upon movable and immovable property and for the purposes of 
inscription in the public registers, provided that there has already been a 
preliminary enquiry to determine the legal position, in which it must be 
established that all the conditions laid down in Article 1 of the present 
Agreement are satisfied, but in which the merits of the case shall not be 
examined. 

“Article 3. If the defendant, having already refused to appear before 
the foreign judicial authority, does not appear at the preliminary enquiry, 
and if he has not received the sub-poena in his own person, or in some man- 
ner equally valid according to the local law, an appeal shall be allowed 
against the decision making the foreign judgment executory. 

“Article 4. In the preliminary enquiry the forms required by the law of 
the country in which execution is applied for, shall be observed. 

‘Article 5. The rules laid down in the foregoing Articles shall be ob- 
served so far as they are applicable in matters concerning: 

(a) Decisions with the force of executive orders, rendered by the civil 
judicial authorities; 

(b) Awards by permanent courts of arbitration or by arbitrators 
appointed by agreement between the Parties; 

(c) Compromise made before the judicial authorities, and notarial 
deeds to which an executive clause is attached. 

“Article 6. [Method of authentication.] 

Rie 7. [Paupers in one country will not be charged fees in the 
other. 

“Article 8. [Ratification, coming into effect, etc.]”” (Translation from 
League of Nations, Treaty Series, Vol. 55, p. 207, No. 1315.) 


A few extracts from multipartite treaties may also be noted: 


Mannheim Convention between Baden, Bavaria, France, Hesse, Nether- 


lands and Prussia, April 17, 1869. 

“‘Art. 40. Les décisions des tribunaux pour la navigation du Rhin dans 
chacun des Etats riverains seront exécutoires dans tous les autres Etats en 
observant les formes prescrites par les lois du pays ov elles seront exécutées. 

‘“‘Les jugements et autres décisions, les citations et exploits d’ajourne- 
ment dans les causes pendantes devant les tribunaux pour la navigation du 
Rhin seront considérés, quant 4 la notification, dans chacun des Etats 
comme émanant des autorités de cet Etat. 

“Pour ce qui concerne les personnes ayant un domicile connu dans un 
des Etats riverains les citations et exploits dans ces causes seront notifiés 4 
ce domicile.” (20 De Martens, Nouveau Rec. Gén., 355.) 
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Private International Law Draft Convention, 1925: 


“Article 1*. L’autorité des décisions judiciaires, rendues en matiére 
civile ou en matiére commerciale dans |’un des Etats contractants, sera 
reconnue dans |’autre Etat si elles réunissent les conditions suivantes: 

1°. que, pour le litige en question, les régles de compétence judiciaire 
internationale, admises par le droit de |’Etat dans lequel la décision est 
invoquée, n’excluent pas la juridiction et l’autre Etat; 

«2°. que la reconnaissance de la décision ne soit pas contraire & l’ordre 
public ou aux principes du droit public de |’Etat ot la décision est in- 
voquée; 

**3°. que d’aprés la loi de |’Etat ov la décision a été rendue, elle soit 
passée en force de chose jugée; 

“4°, qu’en cas de jugement par défaut, la partie ait été déclarée dé- 
faillante conformément a la loi du pays ov le jugement a été rendu et aux 
dispositions des traités en vigueur entre les Etats contractants. 

“‘L’examen 4 faire par les autorités de |’ Etat ot la décision est invoquée, 
se borne aux conditions énumérées dans I’alinéa 1%, no. 1-4. Ces autori- 
tés doivent examiner d’office, si ces conditions sont remplies. 

“Article 2. Les décisions judiciaires rendues dans un des Etats con- 
tractants peuvent étre mises 4 exécution dans l’autre Etat aprés y avoir 
été déclarées exécutoires. 

“L’exequatur est accordé, si la décision est exécutoire dans |’Etat ot 
elle a été rendue et si elle remplit les conditions énumérées dans I’article 
1*, alinéa 1%, no. 1-4. L’alinéa 2 de cet article s’applique 4 l’examen a 
faire par les autorités de l’Etat od 1 exécution est demandée. 

“Article 3. [Method of proving judgment.] 

“Article 4. [Arbitral decisions and ‘transactions judiciaires.’] 


“Article 5. [Applies no matter what the nationality of the parties.]”’ 

(Projet d’une convention sur la reconnaissance et l’exécution de déci- 
sions judiciaires. The Hague, 1925. 5° Conférence de droit international 
privé, 1925. Actes & Documents, pp. 344 ff.) 


Bustamante Code: 
TITLE X—EXECUTION OF JUDGMENTS RENDERED BY FOREIGN CouRTS 


CuHaptTerR I—Civil Matters 


“Article 423. Every civil or contentious administrative judgment 
rendered in one of the contracting States shall have force and may be 
executed in the others if it combines the following conditions: 

“1. That the judge or the court which has rendered it have competence 
to take cognizance of the matter and to pass judgment upon it, in ac- 
cordance with the rules of this Code. 

“2. That the parties have been summoned for the trial either personally 
or through their legal representative; 

“3. That the judgment does not conflict with the public policy or the 
public laws of the country in which its execution is sought; 

“4, That it is executory in the State in which it was rendered. 

“5. That it be authoritatively translated by an official functionary or 
interpreter of the State in which it is to be executed, if the language em- 
ployed in the latter is different. 

“6. That the document in which it is contained fulfills the requirements 
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necessary in order to be considered as authentic in the State from which it 
proceeds, and those which the legislation of the State in which the execu- 
tion of the judgment is sought requires for authenticity. 


* %* * * * 


‘Article 431. Final judgments rendered by a contracting State which 
by reason of their pronouncements are not to be executed shall have in the 
other States the effects of res judicata if they fulfill the conditions provided 
for that purpose by this Code, except those relating to their execution. 

“Article 432. The procedure and effects regulated in the preceding 
articles shall be applied in the contracting States to awards made in any of 
them by arbitrators or friendly compositors, whenever the case to which 
they refer can be the subject of a compromise in accordance with the legis- 
lation of the country where the execution is requested. 

“Article 433. The same procedure shall be also applied in respect to 
civil judgments rendered in any of the contracting States by an interna- 
tional tribunal when referring to private persons or interests.”” (Code of 
Private International Law, Sixth International Conference of American 
States, Habana, 1928, Final Act of the Conference, pp. 79 and 80.) 


Attention may also be called to the Convention on the Execution of 
Foreign Arbitral Awards, signed at Geneva, September 26, 1927. (League 
of Nations, Treaty Series, Vol. 92, p. 301, No. 2096.) 

As stated in Comments under previous articles of this Convention, it is 
believed to be inappropriate to endeavor here to settle difficult problems of 
private international law (conflicts of laws). ‘The Convention rests upon the 
good faith of the parties with provision for resort to an international judicial 


tribunal in case of difference of opinion as to the correct interpretation of 
the Convention. 
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APPENDIX 1 


Conclusions of M. Matsuda, Rapporteur for the Sub-Committee of the League of Na- 
tions Committee of Experts for the Progressive Codification of International Law, October 
11, 1926.1 


A. It is unanimously admitted that the courts of one State have no jurisdiction over 
another State when the foreign State is sued for acts accomplished by it in the exercise of its 
sovereign rights. 

B. Apart from this case, the opinion of writers and experts in the various countries is 
divided. 

(a) Some hold that absolute immunity from jurisdiction attaches to the very person of the 
foreign State; it exists independently of the intrinsic nature of the acts done and can only be 
lost by express or tacit waiver by the State concerned. 

But in this case, are we, or are we not, to consider as cases of tacit waiver the following 
kinds of action: 

1. Actions in rem, including actions for possession, concerning immovable or movable 
property held by the foreign State which is the defendant; 

2. Cross actions brought against foreign Governments by individuals whom such Gov- 
ernments are suing; 

3. Actions relating to a commercial or industrial establishment worked by a State or to 

a railway exploited in a foreign State with which the State in question has concluded a 

convention regarding railway transport; 

4, Actions based on the foreign State’s capacity of heir to an inheritance or beneficiary 
of a legacy within the territory; 
5. Actions for damages for a tort or quasi-tort committed in the territory? 

(b) Those who are most opposed to absolute immunity from jurisdiction say that such 
immunity only applies to acts which are true manifestations of sovereign authority. 

But, if so, how can we draw any scientific and clear distinction between acts of sovereignty 
and other acts? 

C. There can be no doubt that since the last century the activities of the State in the eco- 
nomic, financial and industrial spheres have developed to such an eatent as to render it an 
increasingly common occurrence for it to come into contact with private individuals, par- 
ticularly in connection with large undertakings. 

In these circumstances it might be just to recognise that there are cases in which acts done 
by a foreign State and leading to a dispute ought to be treated by the law as acts of a private 
individual. 

Working on these lines, certain lawyers and judges have endeavoured to build up a new 
legal theory to provide what they hold to be a more rational solution for difficulties which are 
becoming greater every day. 

At the present time, however, it would be hard to extract from the above tendency any 
definite or precise conclusion which could be used as the basis for a uniform arrangement to 
be concluded between the Powers. 


1 League of Nations Doc. C.201.M. 75.1927.V., 22 American Journal of International Law, Supplement (1928), 
p. 127. 


t 

f 

O 

f 

n 

f 

e 

7 

737 


APPENDIX 2 


Institut de Droit International, 1892. Projet de réglement international sur la compétence 
des tribunaux dans les procés contre les Etats, souverains ou chefs d’Etats étrangers.! 


Article Premier. Sont insaisissables les meubles, y compris les chevaux, voitures, wagons 
et navires, appartenant 4 un souverain ou chef d’Etat étranger et affectés directement ou 
indirectement, 4 l’usage actuel de ce souverain ou chef d’Etat ou des personnes qui I’ac- 
compagnent pour son service. 

Article 2. Sont de méme exempts de toute saisie les meubles et immeubles appartenant 
a un Etat étranger et affectés, avec l’approbation expresse ou tacite de |’Etat sur le territoire 
duquel ils se trouvent, au service de l’Etat étranger. 

Article 3. Néanmoins le créancier au profit duquel une chose appartenant 4 un Etat, a 
un souverain ou a un chef d’Etat étranger, est expressément mise en gage ou donnée en 
hypothéque par cet Etat, ce souverain ou ce chef d’Etat peut, le cas échéant, la retenir ou la 
faire saisir. 

Article 4. Les seules actions recevables contre un Etat étranger sont: 

1. Les actions réelles, y compris les actions possessoires, se rapportant 4 une chose, 
immeuble ou meuble, qui se trouve sur le territoire; 

2. Les actions fondées sur la qualité de l’Etat étranger comme héritier ou légataire 
d’un ressortissant du territoire ou comme ayant droit & une succession ouverte sur le 
territoire; 

3. Les actions qui se rapportent 4 un établissement commercial ou industriel ou 4 un 
chemin de fer, exploités par l’Etat étranger sur le territoire; 

4. Les actions pour lesquelles l’Etat étranger a expressément reconnu la compétence du 
tribunal.—L’Etat étranger qui lui-méme forme une demande devant un tribunal, est 
réputé avoir reconnu la compétence de ce tribunal quant 4 la condamnation aux frais du 
procés et quant 4 une demande reconventionnelle résultant de la méme affaire; de méme 
l’Etat étranger qui, en répondant a une action portée contre lui, n’excipe pas de l’incompé- 
tence tu tribunal, est réputé l’avoir reconnu comme compétent; 

5. Les actions découlant de contrats conclus par |’Etat étranger sur le territoire, si 
l’exécution compléte sur ce méme territoire en peut étre demandée d’aprés une clause 
expresse ou d’aprés la nature méme de I’action; 

6. Les actions en dommages-intéréts nées d’un délit ou quasi-délit, commis sur le 
territoire. 

Article 5. Ne sont point recevables les actions intentées pour des actes de souveraineté, 
ou découlant d’un contrat du demandeur comme fonctionnaire de |’Etat, ni les actions con- 
cernant les dettes de |’Etat étranger contractées par souscription publique. 

Article 6. Les actions intentées contre des souverains ou chefs d’Etat étrangers sont sou- 
mises aux régles posées aux articles 4 et 5. 

Article 7. Toutefois, les actions qui résultent d’obligations contractées avant |’avéne- 
ment du souverain ou la nomination du chef d’Etat sont régies par les régles ordinaires de 
compétence. 

Article 8. Les ajournements, tant pour les souverains ou chefs d’Etat que pour les Etats 
eux-mémes, se font par la voie diplomatique. 

Article 9. Il est désirable que, dans chaque Etat, les lois de procédure accordent des 
délais suffisants pour que, dans les cas d’action portée ou de saisie demandée ou pratiquée 
contre un souverain ou chef d’Etat ou contre un Etat étranger, il puisse en étre fait rapport 
au gouvernement du pays dans lequel |’action a été portée, ou la saisie demandée ou 
pratiquée. 

1 Tableau général des travaux (1873-1913), p. 150. 
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PIRACY 
ARTICLE 1 


As the terms are used in this convention: 


1. The term ‘‘jurisdiction’? means the jurisdiction of a state under 
international law as distinguished from municipal law. 

2. The term ‘‘territorial jurisdiction” means the jurisdiction of a state 
under international law over its land, its territorial waters and the air above 
its land and territorial waters. The term does not include the jurisdiction 
of a state over its ships outside its territory. 

3. The term ‘‘territorial sea” means that part of the sea which is included 
in the territorial waters of a state. 

4. The term ‘‘high sea’’ means that part of the sea which is not included 
in the territorial waters of any state. 

5. The term ‘‘ship” means any water craft or air craft of whatever size. 


ARTICLE 2 


Every state has jurisdiction to prevent piracy and to seize and punish 
persons and to seize and dispose of property because of piracy. This juris- 
diction is defined and limited by this convention. 


ARTICLE 3 


Piracy is any of the following acts, committed in a place not within the 
territorial jurisdiction of any state: 

1. Any act of violence or of depredation committed with intent to rob, 
rape, wound, enslave, imprison or kill a person or with intent to steal or 
destroy property, for private ends without bona fide purpose of asserting a 
claim of right, provided that the act is connected with an attack on or from 
the sea or in or from the air. If the act is connected with an attack which 
starts from on board ship, either that ship or another ship which is involved 
must be a pirate ship or a ship without national character. 

2. Any act of voluntary participation in the operation of a ship with knowl- 
edge of facts which make it a pirate ship. 

3. Any act of instigation or of intentional facilitation of an act described 
in paragraph 1 or paragraph 2 of this article. 


ARTICLE 4 


1, A ship is a pirate ship when it is devoted by the persons in dominant 
control to the purpose of committing an act described in the first sentence 
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of paragraph 1 of Article 3, or to the purpose of committing any similar act 
within the territory of a state by descent from the high sea, provided in 
either case that the purposes of the persons in dominant control are not 
definitely limited to committing such acts against ships or territory subject 
to the jurisdiction of the state to which the ship belongs. 

2. A ship does not cease to be a pirate ship after the commission of an 
act described in paragraph 1 of Article 3, or after the commission of any 
similar act within the territory of a state by descent from the high sea, as 
long as it continues under the same control. 


ARTICLE 5 


A ship may retain its national character although it has become a pirate 
ship. The retention or loss of national character is determined by the law 
of the state from which it was derived. 


ARTICLE 6 


In a place not within the territorial jurisdiction of another state, a state 
may seize a pirate ship or a ship taken by piracy and possessed by pirates, 
and things or persons on board. 


ARTICLE 7 


1. In a place within the territorial jurisdiction of another state, a state 
may not pursue or seize a pirate ship or a ship taken by piracy and possessed 
by pirates; except that if pursuit of such a ship is commenced by a state 
within its own territorial jurisdiction or in a place not within the territorial 
jurisdiction of any state, the pursuit may be continued into or over the terri- 
torial sea of another state and seizure may be made there, unless prohibited 
by the other state. 

2. If a seizure is made within the territorial jurisdiction of another state 
in accordance with the provisions of paragraph 1 of this article, the state 
making the seizure shall give prompt notice to the other state, and shall 
tender possession of the ship and other things seized and the custody of 
persons seized. 

3. If the tender provided for in paragraph 2 of this article is not accepted, 
the state making the seizure may proceed as if the seizure had been made 
on the high sea. 


ARTICLE 8 


If a pursuit is continued or a seizure is made within the territorial juris- 
diction of another state in accordance with the provisions of paragraph 1 
of Article 7, the state continuing the pursuit or making the seizure is liable 
to the other state for any damage done by the pursuing ship, other than 
damage done to the pirate ship or the ship possessed by pirates, or to persons 
and things on board. 
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ARTICLE 9 


If a seizure because of piracy is made by a state in violation of the juris- 
diction of another state, the state making the seizure shall, upon the demand 
of the other state, surrender or release the ship, things and persons seized, 
and shall make appropriate reparation. 


ARTICLE 10 


If a ship seized on suspicion of piracy outside the territorial jurisdiction 
of the state making the seizure, is neither a pirate ship nor a ship taken by 
piracy and possessed by pirates, and if the ship is not subject to seizure on 
other grounds, the state making the seizure shall be liable to the state to 
which the ship belongs for any damage caused by the seizure. 


ARTICLE 11 


1. In a place not within the territorial jurisdiction of any state, a foreign 
ship may be approached and on reasonable suspicion that it is a pirate ship 
or a ship taken by piracy and possessed by pirates, it may be stopped and 
questioned to ascertain its character. 

2. If the ship is neither a pirate ship nor a ship taken by piracy and pos- 
sessed by pirates, and if it is not subject to such interference on other 
grounds, the state making the interference shall be liable to the state to 
which the ship belongs for any damage caused by the interference. 


ARTICLE 12 


A seizure because of piracy may be made only on behalf of a state, and 
only by a person who has been authorized to act on its behalf. 


ARTICLE 13 


1. A state, in accordance with its law, may dispose of ships and other 
property lawfully seized because of piracy. 

2. The law of the state must conform to the following principles: 

(a) The interests of innocent persons are not affected by the piratical 
possession or use of property, nor by seizure because of such possession 
or use. 

(b) Claimants of any interest in the property are entitled to a reasonable 
opportunity to prove their claims. 

(c) A claimant who establishes the validity of his claim is entitled to 
receive the property or compensation therefor, subject to a fair charge for 
Salvage and expenses of administration. 


ARTICLE 14 


1. A state which has lawful custody of a person suspected of piracy may 
prosecute and punish that person. 
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2. Subject to the provisions of this convention, the law of the state which 
exercises such jurisdiction defines the crime, governs the procedure and 
prescribes the penalty. 

3. The law of the state must, however, assure protection to accused aliens 
as follows: 

(a) The accused person must be given a fair trial before an impartial 
tribunal without unreasonable delay. 

(b) The accused person must be given humane treatment during his 
confinement pending trial. 

(c) No cruel and unusual punishment may be inflicted. 

(d) No discrimination may be made against the nationals of any state. 

4. A state may intercede diplomatically to assure this protection to one of 
its nationals who is accused in another state. 


ARTICLE 15 


A state may not prosecute an alien for an act of piracy for which he 
has been charged and convicted or acquitted in a prosecution in another state. 


ARTICLE 16 


The provisions of this convention do not diminish a state’s right under 
international law to take measures for the protection of its nationals, its 
ships and its commerce against interference on or over the high sea, when 
such measures are not based upon jurisdiction over piracy. 


ARTICLE 17 


1. The provisions of this convention shall supersede any inconsistent 
provisions relating to piracy in treaties in force among parties to this con- 
vention, except that such inconsistent provisions shall not be superseded 
in so far as they affect only the interests of the parties to such treaties 
inter se. 

2. The provisions of this convention shall not prevent a party from 
entering into an agreement concerning piracy containing provisions in- 
consistent with this convention which affect only the interests of the parties 
to that agreement infer se. 


ARTICLE 18 


The parties to this convention agree to make every expedient use of 
their powers to prevent piracy, separately and in co-operation. 
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ARTICLE 19. 


1. If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, it 
shall be settled in accordance with any applicable agreements in force be- 
tween the parties to the dispute providing for the settlement of international 
disputes. 

2. In case there is no such agreement in force between the parties to the 
dispute, the dispute shall be referred to arbitration or judicial settlement. 
In the absence of agreement on the choice of another tribunal, the dispute 
shall, at the request of any one of the parties to the dispute, be referred to 
the Permanent Court of International Justice, if all the parties to the dispute 
are parties to the Protocol of December 16, 1920, relating to the Statute of 
that Court; and if any of the parties to the dispute is not a party to the Proto- 
col of December 16, 1920, to an arbitral tribunal constituted in accordance 
with the provisions of the Convention for the Pacific Settlement of Inter- 
national Disputes, signed at The Hague, October 18, 1907. 
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At the outset of his task, the draftsman of a convention on piracy must 
decide on the theme and plan of his draft. Naturally he will ask: What 
significance has piracy in the law of nations? In seeking an answer, he will 
meet at once a diversity of opinion which runs throughout the subject. 

This diversity is especially remarkable with respect to the following 
fundamental matters: 

(1) The definition of piracy in the sense of the law of nations. 

(2) The meaning and justification of the traditional assertions that piracy 
is an offence or a crime against the law of nations. 

(3) The common jurisdiction of all states to prosecute and punish pirates. 


(1) The definition of piracy is discussed at length in the comment to 
Article 3 of the draft convention. It suffices here to give advance warning 
of the great variety in opinions as to the scope of the term and to emphasize 
the important difference between piracy in the sense of the law of nations 
and piracy under municipal law. Under the law of many states, but not all 
states, there is a crime called piracy. This crime is defined variously so as 
to include a narrower or a wider range of offences, as compared with piracy 
under the law of nations. Furthermore, even where the range of the munic- 
ipal crime is relatively narrow and covers categories of offences which in 
part parallel those of international law piracy, there will be found a lack of 
coincidence in some characteristics of the offences, e.g. in the place of their 
occurrence. International law piracy is committed beyond all territorial 
jurisdiction. Municipal law piracy may include offences committed in the 
territory of the state. It is to be noted, then, that piracy under the law of 
nations and piracy under municipal law are entirely different subject matters 
and that there is no necessary coincidence of fact-categories covered by the 
term in any two systems of law. 

Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League 
of Nations Document C. 196 M. 70, 1927 V, p. 119: ‘‘The confusion of 
opinion on the subject of piracy is due to failure to draw a clear distinc- 
tion between piracy in the strict sense of the word, as defined by interna- 
tional law, and piracy coming under the private laws and treaties of 
individual states. In our view, therefore, it would be preferable for the 
Committee to adopt a clear definition of piracy applicable to all States in 
virtue of international law in general.” 

Brierly, The Law of Nations (1928), p. 154: “‘Any state may bring in pi- 
rates for trial by its own courts, on the ground that they are ‘hostes humani 
generis.’ This applies only to persons who are pirates at international 
law, and acts may be piratical at municipal law, which are not so at in- 
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ternational law; for example, in English criminal law it is piracy to engage 
in slave-trading. There is no authoritative definition of international 
piracy, but it is of the essence of a piratical act to be an act of violence, 
committed at sea or at any rate closely connected with the sea, by persons 
not acting under proper authority. Thus an act cannot be piratical 
if it is done under the authority of a state, or even of an insurgent com- 
munity whose belligerency has been recognized.”’ 

See Edwin D. Dickinson, “‘Is the Crime of Piracy Obsolete,” 38 Harv. 
L. Rev. 334. 

Kennedy, L. J., in Bolivia v. Indemnity Mutual Marine Assurance Co., 
Limited (1909) 1 K. B. 875 at p. 802: “‘. . . The authorities show that the 
word ‘piracy’ is one capable of various shades of meaning, and that, even, 
when used strictly as a legal term, it may be held to cover different sub- 
ject-matters according as it is considered from the point of view of inter- 
national or that of municipal lawyers. . . .” 

Bluntschli, Le Droit International Codifié, Art. 346, Note:—‘“‘ Le droit 
qu’ont tous les états de poursuivre les pirates, est intimement lié au droit 
de les punir. Mais ce principe ne doit étre admis qu’a l’égard du délit 
désigné par le droit international sous le nom de piraterie, et non de ce 
qui est considéré comme piraterie par les lois particuliéres de tel ou tel 
pays.” 

Calvo, Le Droit International, Sec. 488: ‘‘Cette divergence entre le 
droit des gens et les lois intérieures de certains Etats, quant 4 ce qui 
caractérise la piraterie proprement dite, ne doit pas étre perdue de vue; car 
c’est pour n’en avoir point suffisamment tenu compte qu’ont surgi entre 
quelques gouvernements ces conflits qui avaient pour cause premiére la 
prétention d’ériger des maximes de philosophie et des doctrines de droit 
public en axiomes et en régles impératives de droit international.” 

See the opinion of Sir W. Scott in Le Louis (1817), 2 Dodson 210. 

Calvo, Le Droit International, Vol. I, Sec. 508: ‘‘ Et ici nous devons rap- 
peler la distinction établie plus haut entre la piraterie internationale, qui 
reléve du droit des gens, et celle qu’on peut appeler légale, parce qu’elle 
ne découle que d’une qualification sanctionnée par la loi propre de telle 
ou telle nation. Cette derniére sorte de piraterie, n’ayant aucun carac- 
tére d’universalité, ne saurait étre justiciable que des tribunaux du pays 
qui l’a élevée 4 la hauteur de crime maritime; au contraire, la piraterie du 
droit des gens peut étre punie par tout Etat qui parvient 4 s’emparer des 
coupables.”’ 

Pradier-Fodéré, Droit International Public, Vol. 5, p. 824, Section 
2502:—‘‘On peut étre considéré comme pirate suivant le droit interna- 
tional conventionnel de tous les Etats, sans étre pour cela pirate suivant 
le droit international universel. La piraterie suivant le droit interna- 
tional conventionnel est une qualification qui dépend de la volonté des 
Etats, volonté qui peut se modifier, qui peut cesser; la piraterie suivant 
le droit international universel découle de la nature des choses, qui ne 
varie point.” 

4 Blackstone, Commentaries, pp. 71-73: ‘‘By the ancient common law, 
piracy, if committed by a subject, was held to be a species of treason, 
being contrary to his natural allegiance; and by an alien, to be felony 
only; but now, since the statute of treason, 25 Edw. III, c. 2, it is held to 
be only felony in a subject. Formerly it was only cognizable by the 
admiralty courts, which proceed by the rules of the civil law. But it 
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being inconsistent with the liberties of the nation that any man’s life 
should be taken away unless by the judgment of his peers, or of the com- 
mon law of the land, the statute 28 Hen. VIII, c. 15, established a new 
jurisdiction for this purpose, which proceeds according to the course of the 
common law, and of which we shall say more hereafter. 

“The offence of piracy, by common law, consists in committing those 
acts of robbery and depredation upon the high seas, which, if committed 
upon land, would have amounted to felony there. But, by statute some 
other offences are made piracy also; as, by statute 11 and 12 Wm. III, ec. 
7, if any natural born subject commits any act of hostility upon the high 
seas against others of his majesty’s subjects, under colour of a commission 
from any foreign power; this, though it would only be an act of war in an 
alien, shall be construed piracy in a subject. And, further, any com- 
mander, or other sea-faring person, betraying his trust, and running away 
with any ship, boat, ordnance, ammunition, or goods; or yielding them up 
voluntarily to a pirate; or conspiring to do these acts; or any person as- 
saulting the commander of a vessel to hinder him from fighting in defence 
of his ship, or confining him, or making, or endeavoring to make a revolt 
on board; shall, for each of these offences, be adjudged a pirate, felon 
and robber, and shall suffer death, whether he be principal, or merely 
accessory, by setting forth such pirates, or abetting them before the fact, 
or receiving or concealing them or their goods after it. And the statute 
4 Geo. I, ce. 11, expressly excludes the principals from the benefit of clergy. 
By the statute 8 Geo. I, c. 24, the trading with known pirates, or furnish- 
ing them with stores or ammunition, or fitting out any vessel for that 
purpose, or in any wise consulting, combining, confederating, or corre- 
sponding with them: or the forcible boarding any merchant vessel, though 
without seizing or carrying her off, and destroying or throwing any of the 
goods overboard, shall be deemed piracy: and such accessories to piracy 
as are described by the statute of King William are declared to be prin- 
cipal pirates, and all parties convicted by virtue of this act are made felons 
without the benefit of clergy. . . . Lastly, by statute 18 Geo. II, ec. 30, 
any natural born subject, or denizen, who in time of war shall commit 
hostilities at sea against any of his fellow-subjects, or shall assist an 
enemy on that element, is liable to be tried and convicted as a pirate.” 

See also Stephen, Digest of Criminal Law, Articles 108-122 (5th ed., 
pp. 78, et seq.). 


(2) Aside from this matter of variety in the categories of factual 
offences, there is an important distinction between international law piracy 
and municipal law piracy which affects the theme of the draft. In municipal 
law, piracy (if the term has any special significance) is principally a crime. 
The municipal lawyer finds it difficult to think of it otherwise. There is a 
natural tendency for him to carry over this conception into his view of 
international law piracy, where it prejudices his thinking on the topic. This 
tendency is evidenced and supported by the traditional statements of jurists 
that piracy is ‘“‘an offence” or ‘a crime” against or by the law of nations. 


_ Travers Twiss, The Law of Nations (2nd ed.), ‘Rights and Duties 
in Time of Peace,’ pp. 290-291 (Sec. 177): ‘‘The maintenance of the peace 
of the Sea is one of the objects of that Common Law [a Common Law 
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of Nations] and all offences against the peace of the Sea are offences 
against the Law of Nations, and of which all Nations may take cognizance. 
The robber equally with the murderer on the High Seas is technically a 
sea-felon or pirate, and every hand may be lawfully raised against him; 
he is, in fact, regarded as an enemy of the human race (hostis humani 
generis).”’ 

Lawrence, International Law, Sec. 102 (5th ed., p. 232): ‘‘We now come 
to the fourth and last of our fundamental rules. It is that A sTaTE Has 
JURISDICTION OVER ALL PIRATES SEIZED BY ITS VESSELS. Piracy is an 
offence against the whole body of civilized states, not against any par- 
ticular one of them. It is a crime by International Law which describes 
its nature and provides that the death-penalty may be inflicted upon 
those who are guilty of it.” 

Gebert, Die Vdélkerrechtliche Denationalisierung der Piraterie, 26 
Zeitschrift fiir Internationales Recht, 8, at pp. 13-14: ‘‘ Vélkerrechtswidrig- 
keit und vélkerrechtliches Verbot der Piraterie sind kraft unzweifelhaften 
Gewohnheitsrechtes allegemein anerkannt. Auf dieser Anerkennung fusst 
das ganze vélkerrechtliche Schutzsystem gegen die Piraterie.”’ 


Over the purport of these statements there has been much learned dis- 
cussion and a decided difference of fundamental theories has become man- 
ifest. There are jurists who assert that the law of nations is like municipal 
law except that it has no international governmental agencies to enforce it. 
These jurists conceive of the civilized states of the world as members of a 
veritable legal community, all subject to the authority of a definite legal 
order. Some speak of a citizenship of private individuals in this world 
community, and of international law as the law of a super-society. Some 
maintain that there are international law crimes, although because the 
international community is backward in organization, there are no agencies 
except those of the individual states to punish offenders. Some of these 
jurists argue that there should be an international tribunal of justice before 
which private individuals might prosecute their claims against states and 
private individuals might be prosecuted for crimes against the international 
community. They would classify piracy assuchacrime. Indeed one jurist 
whose fundamental views on international law are otherwise orthodox, 
M. Pella of Roumania, considers piracy a prototype to which should be 
assimilated in time all crimes universally recognized as offences against 
society. The perpetrators of such crimes, he says, should be punished by 
any state which seizes them, pending the establishment of an international 
court of criminal justice. 


Jitta, La Rénovation du Droit International sur la Base d’une Commu- 
nauté Juridique du Genre Humain (La Haye, 1919), pp. 184-185: “On 
se souvient que mon point de départ a été l’idée que je me suis formée 
du droit international public, dégagé du droit positif de la guerre, et 
droit international privé. Pour moi, ces deux parties du droit interna- 
tional ne sont pas autre chose que le droit public et le droit privé, consid- 
érés au point de vue d’une communauté juridique, plus large qu’un Etat. 
Dans son acception la plus large, cette communauté embrasse le genre hu- 
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main tout entier, et, partant, les deux parties ont une base commune: 
la communauté juridique du genre humain. Ma conviction est que la 
communauté, ou si l’on veut la société ou la famille des Etats—ou des 
nations—n’est pas la vraie base de l’ensemble du droit international. 
Elle est trop étroite. Il y asans aucun doute des rapports juridiques entre 
les Etats, mais ces rapports ne sont pas des rapports primitifs ou fonda- 
mentaux, ce sont des rapports dérivés, dérivés précisément de la commu- 
nauté juridique du genre humain, qui est le fondement de tout l’organisme 
social. Les Etats ont des devoirs et des droits en leur qualité de souver- 
ains locaux, dont les pouvoirs émanent directement du genre humain, 
mais ils ont aussi des devoirs communs envers le genre humain et ils exer- 
cent en commun, sur tous ses membres, l’autorité qui correspond A leurs 
devoirs communs. Cette communauté de devoirs et de droits est la clef 
des relations juridiques entre les Etats, relations qui ne forment qu’une 
partie du droit international. Ce droit comprend, outre ces relations entre 
les Etats, une grande partie des relations entre les Etats et les hommes, 
et une grande partie des relations des hommes entre eux. Ces deux 
derniéres espéces de relations sont internationales, lorsqu’elles sont con- 
= au point de vue d’une communauté juridique plus large qu’un 
tat.” 

Lorimer, Institutes of the Law of Nations, Vol. II, 132: ‘‘In like man- 
ner, when the law of nations exercises criminal jurisdiction directly, it 
deals with persons whom it claims as its own citizens. When it punishes 
pirates, it does not punish the citizens of the State to which the pirates 
belonged, but cosmopolitan criminals, whom it regards as having ceased 
to be State citizens altogether in consequence of their having broken the 
laws of humanity as a whole, and become enemies of the human race. 
Citizen criminals, on the other hand, it simply hands over to the States 
whose laws they have broken.” 

Reply of Roumania (drafted by Pella) Nov. 20, 1926, to Questionnaire 
No. 6 propounded by the League of Nations Committee of Experts for the 
Progressive Codification of International Law, League of Nations Docu- 
ment C.196.M.70.1927.V, p. 202:—‘‘Absolute piracy (piracy jure 
gentium) is regarded today as an offence of a special character, because 
it is punishable wherever encountered. We already see here in embryo 
the principle—which, in future social relations will become the practice— 
of penalising throughout the world violations of laws which are common 
to every country. How ought we to treat the problem of piracy today 
in the light of the possibility of an international agreement for its sup- 
pression? Ought we simply to give conventional form to international 
usage in the matter, omitting any reference to theoretical controversies? 
Or ought we, within reasonable limits, to combine the principles of penal 
and international law and so prepare a draft showing the specific character- 
istics of piracy and, at the same time, by the strict application of univer- 
sally accepted principles, settling all controversies hitherto regarded as 
insoluble? If we can evolve with reference to the suppression of piracy, 
a new combination of the principles of penal law with those of international 
law, we shall be able to bring to light hitherto unsuspected aspects of this 
question which render an international convention indispensable. In 
order, however, to avoid departing from the subject of the present report 
—which relates to the draft provisions for the suppression of piracy, as 
drawn up by M. Matsuda and M. Wang Chung-Hui and modified by the 
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Committee of Experts—we shall reveal these new aspects of the question 
by analyzing each of the provisions of the draft in turn and suggesting 
texts which will bring out the specific characteristic of this offence.” 

See also deliberations of the International Law Association over the 
project for a permanent International Criminal Court at its Thirty- 
fourth Conference at Vienna, August, 1926. Report of the Conference, 
pp. 106-309. (1927) 


Contrary to these views runs the modern orthodox theory of the nature 
and scope of the law of nations. According to it, the law of nations is a law 
between states only, and limits their respective jurisdictions. Private 
individuals are not legal persons under the law of nations. The rights, 
duties, privileges, and powers which it defines are only those of states. 
There is no legal universal society of private persons regulated by inter- 
national law. 


T. J. Lawrence, The Principles of International Law (5th ed.), Sec. 42: 
‘Having gone through the list of the undoubted subjects of International 
Law, we must proceed to deal with the doubtful cases of individuals and 
corporations. With regard to them there are great differences of opinion. 
It is argued on the one hand that by the very nature of things Interna- 
tional Law is a law between states and states only. When answer is 
made that it allows aggrieved governments to deal severely with foreign 
pirates or neutral blockade-runners, and grants security to subjects of 
one country visiting another about their lawful business, we are told that 
these powers and rights are not conferred directly by International Law, 
but are taken and given in conformity with it. The municipal laws of 
civilized states grant various rights to foreign individuals who come within 
the territory in which they prevail. They do so, however, because Inter- 
national Law demands of each member of the family of nations that it 
shall protect the life and property of all harmless folk within its borders. 
Again, foreign individuals sometimes suffer under the rules of maritime 
capture and the laws against piracy. But this happens because Interna- 
tional Law requires that the states to which they belong shall not protect 
them from the consequences of such serious misdeeds when imposed by 
other states in accordance with accepted practice. Thus the argument 
runs, and it is difficult to see where the advantage lies. Probably it is 
best to say with Oppenheim that persons, like territory, are objects of 
International Law, and reserve the term subjects for those artificial 
persons who are either sovereign states, or communities closely akin to 
them through the possession of some of the distinguishing marks of 
statehood.” 

J. de Louter, Le Droit International Public Positif (Oxford 1920) Tome 
I, pp. 259-260: “En général: hominum causa omne tus constitutum esse, 
telle était la vérité déjA reconnue des Romains. Seuls les partisans d’un 
droit sous-humain et sur-humain, comme Herbert Spencer, peuvent la 
nier. Remontant 4 cette maxime simple, incontestable, des auteurs s’at- 
taquent aux bases historiques du droit international positif, qui ne con- 
nait d’autres personnes internationales que les Etats souverains. D’aprés 
eux, non seulement les Etats, mais encore les autres sociétés, l’individu 
lui-méme, sont les sujets d’un droit qui ne conndit point de frontiéres 
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politiques, mais accepte et protége les droits innés et inaliénables de 
homme comme essentiels et absolus. Une telle doctrine doit, naturelle- 
ment, exercer une certaine attraction. D’abord, elle flatte tous ceux qui, 
sans étre jurisconsultes, empruntent a leurs opinions religieuses, philoso- 
phiques ou morales des motifs de construire une organisation du monde 
qui, suivant eux, répondrait mieux aux besoins de la société. Puis elle 
est accueillie avec joie par les jurisconsultes dont l’ambition louable 
d’accélérer le développement d’un droit plus complet est entravée par le 
principe génant de la souveraineté qui ne rend possible un droit interna- 
tional positif que par la libre coopération des Etats eux-mémes. Cette 
doctrine, d’apparence si séduisante, doit néanmoins étre rejetée sans hési- 
tation, pour deux raisons. 

““TD’abord, elle efface les limites qui séparent ce que le droit prescrit 
de ce que, selon ses adhérents, il devrait prescrire, c’est-i-dire ce qui est de 
ce qui devrait étre, confusion fatale qui, 4 notre époque, se révéle par 
exemple, sans scrupule chez le professeur Pasquale Fiore, lorsqu’il 
attribue au droit international la mission de ‘déterminer les régles qui 
doivent gouverner, non seulement les rapports des Etats entre eux, mais 
aussi les rapports des individus, des étres moraux de toute collectivité 
qui font partie de la société internationale, toutes les fois que ces rapports 
intérressent ou peuvent intéresser la société internationale.’ Réfuter de 
telles affirmations ne serait que répéter les cinq premiers paragraphes de 
ce livre. 

“En second lieu, cette doctrine méne inévitablement 4 une civitas 
magna ou maxima, dont l’autorité domine celie des Etats existants et 
soumet leur volonté 4 celle d’une puissance supérieure qui, pour faire re- 
specter son autorité, dispose des moyens de contrainte nécessaires. 

“Les résultats inattendus de la doctrine que l’individu est, comme |’ Etat, 
une personne du droit international, ont été récemment mis en lumiére 
par un auteur américain. Dans les droits inaliénables, reconnus 4 l’indi- 
vidu par le droit international, il découvre un obstacle a l’extension de la 
justice arbitrale et a la codification du droit international avec la coopéra- 
tion des Etats-Unis. Ceux-ci ne peuvent s’associer 4 des Etats qui n’ont 
pas reconnu cette loi universelle et ses droits fondamentaux, de sorte que, 
malgré eux, ils deviennent un facteur de perturbation (disturbing factor) 
dans les conseils des nations. Cette consequence, si elle est exacte, forme 
l’argument le plus efficace contre une théorie qui provisoirement exclut la 
collaboration d’un des membres, les plus précieux de la société juridique 
des nations. 

“‘N’y a-t-il pas contradiction entre la reconnaissance de l'homme comme 
but final du droit et l’exclusion de sa personnalité du droit international? 
Nullement. La protection des hommes et de leurs groupements est, ici 
comme ailleurs, la mission unique du droit. Ce qui caractérise le droit 
international, c’est qu’il régle directement les rapports des Etats souver- 
ains, et n’atteint qu’indirectement les droits et les devoirs des individus, 
comme sujets d’un Etat ou membres d’une nation.” 


Certainly there is no super-government and no international tribunal to 
administer international civil or criminal justice against private persons. 
Only through the voluntary action of some of the states are pirates seized, 
prosecuted, and punished. Many states do not undertake to punish a pirate 
who has not offended against its peculiar interests, and it would be difficult 
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to obtain a general consent of all states to a treaty provision that they owe 
each other mutual duties to prosecute all pirates before their tribunals, or 
even to pursue and capture them on the high sea or in their own territory, 
for the imposition of such a duty would imply international liability if the 
duty were not fulfilled in a particular case. Although the existence of such 
duties independently of treaty has been asserted by some writers, the con- 
trary also has been argued, and there is no case of state action admitting 
internationally their existence. Indeed, many states by omitting from their 
criminal law provisions for prosecuting all pirates, repudiate tacitly the 
notion of a duty to prosecute. Since, then, pirates are not criminals 
by the law of nations, since there is no international agency to capture 
them and no international tribunal to punish them and no provision in the 
laws of many states for punishing foreigners whose piratical offence was 
committed outside the state’s ordinary jurisdiction, it cannot truly be said 
that piracy is a crime or an offence by the law of nations, in a sense which 
a strict technical interpretation would give those terms. 


Stiel, Der Tatbestand der Piraterie, p. 1: ‘‘Bekennt man sich zu der 
Auffassung, dass Rechtssubjekte des Volkerrechts nur die Staaten sind, 
so ist die Piraterie fiir das internationale Recht nicht Delikt, sondern ein 
blosses Rechtsereignis; und ihre Rechtsfolgen kénnen in dieser Voraus- 
setzung nur in der Person der Staaten entstehende Befugnisse und 
Pflichten sein. Das Ziel dieser Untersuchung ist, zu ermitteln, wie 
dieses Ereignis beschaffen sein miisse, damit es zu einem vélkerrechtlichen 


Rechtsereignis werde, d. h. Rechtsfolgen fiir die Staaten eintreten.”’ 

Stiel, Der Tatbestand der Piraterie, p. 62: “III. Die Piraterie ein 
Unternehmen gegen das Vélkerrecht. Der vélkerrechtliche Tatbestand der 
Piraterie ist nicht deliktischer Natur. Wenn damit die gewohnliche, hin 
und wieder auch bekimpfte, Bezeichnung des Tatbestandes als eines 
Deliktes wider das Vélkerrecht in sich hinfallig ist, so ergibt sich doch nur 
die ganz analoge Frage, ob man sie als ein Unternehmen gegen das V6lk- 
errecht charakterisieren darf. 

“Der Begriff der ‘Delikte wider das Vélkerrecht’ ist sehr unsicher. 
Die gegen ihn gerichtete Polemik Triepels, des einzigen Autors, der den 
Gegenstand einer kritischen Untersuchung unterzogen hat (‘‘ Vélker- 
recht und Landesrecht”’ 8S. 329 f.) hebt mit Recht hervor, dass er verfehlt 
ist, wenn man darunter eine Verletzung des Vélkerrechts durch ein Individ- 
uum versteht. Triepel versiumt aber zu priifen, ob ihm denn auch wirk- 
lich iiberall, wo mit ihm operiert wird, eine solche Bedeutung beigelegt 
wird. Daher stehen seine Ausfiihrungen einer Auffassung nicht entgegen, 
die als Delikt wider das Vélkerrecht ein solches verbrecherisches Ver- 
halten ansieht, das zu pénalisieren und zu verfolgen die Staaten vélk- 
errechtlich verpflichtet sind. Der Begriff, so gefasst, ist méglich und 
unbedenklich. 

“In Ubertragung desselben Gedankens auf polizeiliche Tatbestande 
deren Bekimpfung den Staaten als eine gemeinsame Pflicht obliegt, iss 
man hiernach berechtigt, die Piraterie als ein Unternehmen gegen dat 
Voélkerrecht zu bestimmen. Ein Delikt gegen das Volkerrecht ware sie 
selbst dann nicht, wenn der Tatbestand ein krimineller wire; denn die 


4] 
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Pflicht der Staaten zur Repression ist nicht eine Pflicht zur Bestrafung der 
Schuldigen (s. 0. §1).” 

Franz v. Liszt, Volkerrecht (12 ed. edited by M. Fleischmann), p. 300: 
‘Alle Staaten des Staatenverbandes sind verpflichtet, gegen den See- 
riauber einzuschreiten; aushilfsweise auch in fremden Kiistengewidssern 
(Pirata est hostis generis humani).”’ 

On the questions whether there is a duty to pursue and capture pirates 
or pirate ships and whether there is a duty to prosecute and punish pi- 
rates, compare: Ortolan, Diplomatie de la Mer, pp. 251-253; Stiel, Der 
Tatbestand der Piraterie, pp. 4, 62; v. Martitz, Internationale Rechts- 
hilfe in Strafsachen, I, 66. 

Stiel, Der Tatbestand der Piraterie, pp. 15-16: ‘“‘ Es besteht keine Pflicht 
der Staaten, von der ihnen offenstehenden Moéglichkeit der Strafverfol- 
gung der Piraten Gebrauch zu machen. (Ubereinstimmend Perels int. 
Off. Seer., S. 115; Gareis bei Holtzendorff II, 8. 579; v. Martitz Rechts- 
hilfe, I, S. 66; v. Bar Lehrb. d. int. Priv. u. Strafr. 1892, S. 306, N. 4; 
Lammasch Auslieferungspflicht und Asylrecht 1887, S. 155; u.a.m.) 
Dies folgt aus der tatsichlichen landesrechtlichen Unzustindigkeit vieler 
Staaten zur Bestrafung piratischer Akte und aus der Bereitwilligkeit an- 
derer, auch im Falle eigener Zustindigkeit das Auslieferungsverfahren 
eintreten zu lassen.’”’ (See also summary of municipal laws of various 
states on criminal jurisdiction, idem, pp. 15 and 16, footnote 4.) 


What meaning, then, is to be given the traditional expressions that piracy 
is a crime or an offence against the law of nations? First, these expressions, 
like the additional one that pirates are enemies of the human race, have a 
vituperative quality which emphasizes the gravity of the former dangers of 
piratical enterprises to the sea-borne commerce of the world and the coasts of 
the sea-faring nations. In some instances this is the only significance of the 
expressions. But often they have another purpose. Extravagant hyper- 
boles though they are, they are used as a reason for the legal rule that every 
state participates in a common jurisdiction to capture pirates and their ships 
on the high sea, and to prosecute and punish for piracy persons who lawfully 
are seized and against whom there is proper ground for prosecution. A 
state’s ordinary jurisdiction is limited by the law of nations to its territory 
and ships and persons and things therein, to its nationals abroad and to 
threats against and injuries to interests under its protection. Piracy is by 
the law of nations a special, common basis of jurisdiction beyond the 
familiar grounds of personal allegiance, territorial dominion, dominion over 
ships, and injuries to interests under the state’s protection. This is the 
only practical legal significance of the statements under discussion. 


Gebert, Die Vélkerrechtliche Denationalisierung der Piraterie, 26 
Zeitschrift fiir Internationales Recht, 8 at pp. 13-14: “Das Piratenrecht 
in seiner heutigen Gestalt ist ein Erzeugnis der Praxis, der Rechtsiibung, 
und nicht ein System theoretischer Rechtssiitze: das ist ein Gesichtspunkt, 
der energische Beachtung erheischt, aber trotzdem haufig ginzlich ausser 
acht gelassen wird. Vdélkerrechtswidrigkeit und vélkerrechtliches Verbot 
der Piraterie sind kraft unzweifelhaften Gewohnheitsrechtes allgemein 
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anerkannt. Auf dieser Anerkennung fusst das ganze vdélkerrechtliche 
Schutzsystem gegen die Piraterie.” 

Calvo, Le Droit International, Sec. 485: ‘‘Au nombre des crimes qui, 
par leur caractére spécial et la généralité des intéréts qu’ils affectent, 
rentrent dans le domaine du droit des gens, c’est-a-dire sont punissables 
partout sans relever directement et exclusivement de la juridiction d’un 
Etat plutét que de celle d’un autre, on doit ranger la piraterie.”’ 

Gennaro Tambaro, II] Digesto Italiano, ‘‘ Pirateria,’’ Vol. X VIII, p. 901: 
‘Da tutto quello che di sopra s’é detto emergono chiari i caratteri della 
pirateria; gli estremi di questo delitto sono infatti: minaccia contro la 
sicurezza di tutti gli Stati; azione delittuosa consumata senz’ordine di 
un’autorita superiore, ma di propria iniziativa; autorizzazione ad ar- 
restare la nave che commette il delitto concessa a tutte le navi che arrivino 
a raggiungerla; assoggettamento dell’ equipaggio delinquente alla giuris- 
dizione di qualsiasi tribunale del mondo.” 

Stiel, Der Tatbestand der Piraterie, p. 5: ‘‘Dass die seitens ihrer 
Regierung dazu ermichtigten Schiffe aller Nationen das Recht haben, 
Piratenschiffe aufzubringen, ist eine nirgends bezweifelte Tatsache. 
Bestiande dieses Recht nicht, so ware die Piraterie fiir das Vélkerrecht ohne 
jede Bedeutung.” 

Ortolan, Régles Internationales et Diplomatie de la Mer, pp. 251-253: 
‘“‘Seulement les pirates, prenant pour thédtre de leurs brigandages un 
terrain neutre . . . sont des ennemis du genre humain tout entier; ils sont 
hors le droit des gens, il est permis et ordonné 4 chacun de leur courir 
sus . . . Cette absence de nationalité et ies résultats de la piraterie, qui 
atteignent ou peuvent attendre tous les navigateurs, font de ce crime un 
crime contre la loidesnations. Voila pourquoi tout navigateur est autorisé 
a arréter les pirates.”’ 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, p. 8: ‘‘ Wohl 
aber ist mit der Anerkennung des Vélkerrechtswidrigen Charakters der 
Piraterie die Grundlage fiir die praktische Bekampfung des Ubels durch 
das Voélkerrecht gegeben.”’ 

Pradier-Fodéré, Droit International Public, Vol. V, Sec. 2507, p. 844: 
“Il ya la une maniére d’agir qui tient de la trahison et que la loyauté et 
’honneur des armes désavouent, mais j’en y vois pas les agissements d’un 
ennemi du genre humain: or, pour constater la piraterie suivant le droit 
international universel, il faut en revenir toujours 4 ce critérium.” 

4 Blackstone Commentaries, 71: ‘‘ Lastly, the crime of Piracy, or robbery 
and depredation upon the high seas, is an offence against the universal 
law of society; a pirate being, according to Sir Edward Coke, hostis humani 
generis. As, therefore, he has renounced all the benefits of society and 
government, and has reduced himself afresh to the savage state of nature, 
by declaring war against all mankind, all mankind must declare war 
against him: so that every community hath a right, by the rule of self- 
defence, to inflict that punishment upon him which every individual 
would in a state of nature have been otherwise entitled to do, for any in- 
vasion of his person or personal property.” 

J. 8. Brierly, The Law of Nations (1928), p. 154: ‘‘ Any state may bring 
in pirates for trial by its own courts, on the ground that they are ‘hostes 
humani generis’.”’ 

P. Fauchille, Traité de Droit International Public, Sec. 483: ‘‘ La pirate- 
rie est considérée comme un crime du droit des gens. Cela ne signifie 
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pas que c’est un crime qui n’est pas spécial A chaque pays et que répriment 
toutes les nations, car 4 ce titre il y aurait beaucoup de crimes qui seraient 
des crimes du droit des gens: ainsi l’assassinat. Cela veut dire simplement 
que la piraterie autorise certaines mesures de police et de juridiction qui 
en général ne peuvent étre prises par un Etat qu’a l’égard de ses nationaux 
et des navires portant son pavillon. Les pirates peuvent étre poursuivis 
par les navires de tous les Etats et la juridiction du capteur est comp¢tente 
pour les juger.”’ 

Halleck, International Law (3rd ed.), Vol. I, pp. 232-235: “‘ With respect 
to criminal matters the judicial power of the State extends, with certain 
qualifications: (1st) To the punishment of all offences against its municipal 
laws, by whomsoever committed, within its territory; (2nd) To the punish- 
ment of all such offences, by whomsoever committed, on board its public 
or private vessels on the high seas and on board its public vessels, and, in 
some cases, on board its merchant vessels in foreign ports; (3rd) To the 
punishment of all such offences by its own subjects, wheresoever com- 
mitted; (4th) To the punishment of piracy, and other offences against the 
law of nations, by whomsoever and wheresoever committed.” 

Moore, Digest of International Law, Vol. II, Sec. 311, pp. 951-952: 
“Municipal laws of this kind are enforceable only within the ordinary limits 
of national jurisdiction. With regard to piracy by the law of nations, the 
case is different. The offense in its jurisdictional aspects is suz generis. 
Though statutes may provide for its punishment, it is an offense against 
the law of nations; and as the scene of the pirate’s operations is the high 
seas, which it is not the special right or duty of any nation to police, he 
is denied the protection of the flag which he may carry, and is treated as an 
outlaw, whom any nation may in the interest of all capture and punish.”’ 

John Bassett Moore, J., in the Steamship Lotus, Publications of the 
Permanent Court of International Justice, Series A, No. 10, pp. 70-71: 
“Tn the case of what is known as piracy by law of nations, there has been 
conceded a universal jurisdiction, under which the person charged with 
the offence may be tried and punished by any nation into whose jurisdic- 
tion he may come. I say ‘piracy by law of nations,’ because the munici- 
pal laws of many States denominate and punish as ‘piracy’ numerous acts 
which do not constitute piracy by law of nations, and which therefore are 
not of universal cognizance, so as to be punishable by all nations. Piracy 
by law of nations, in its jurisdictional aspects, is sui generis. Though stat- 
utes may provide for its punishment, it is an offence against the law of 
nations; and as the scene of the pirate’s operations is the high seas, which 
it is not the right or duty of any nation to police, he is denied the protec- 
tion of the flag which he may carry, and is treated as an outlaw, as the 
enemy of all mankind—hostis humani generis—whom any nation may in 
the interest of all capture and punish. . . .”’ 

Treaty concerning International Penal Law signed at Montevideo Jan. 
23, 1889. 18 Martens N.R.G. (2nd series), pp. 432-435, Art. XIII: ‘‘ Los 
delitos considerados de pirateria por el Derecho Internacional Publico, 
quedardn sujetos 4 la jurisdiccién del Estado bajo cuyo poder caigan los 
delincuentes.”’ 


Properly speaking, then, piracy is not a legal crime or offence under the 
law of nations. In this respect it differs from the municipal law piracy 
Which is a crime by the law of a certain state. International law piracy is 
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only a special ground of state jurisdiction—of jurisdiction in every state. 
This jurisdiction may or may not be exercised by a certain state. It may be 
used in part only. How far it is used depends on the municipal law of the 
state, not on the law of nations. The law of nations on the matter is per- 
missive only. It justifies state action within limits and fixes those limits. 
It goes no further. To think of piracy as a crime under the law of nations, 
therefore, tends only to confuse the draftsman and an interpreter of the draft 
convention. The proper purpose of a draft convention codifying the inter- 
national law of piracy is not to unify throughout the various municipal laws 
of piracy, nor to provide uniform measures for punishing pirates, but to define 
this extraordinary basis of state jurisdiction over offences committed by 
foreigners against foreign interests outside the territorial and other ordinary 
jurisdiction of the prosecuting state. 

The theory of this draft convention, then, is that piracy is not a crime 
by the law of nations. It is the basis of an extraordinary jurisdiction in every 
state to seize and to prosecute and punish persons, and to seize and dispose 
of property, for factual offences which are committed outside the territorial 
and other ordinary jurisdiction of the prosecuting state and which do not in- 
volve attacks on its peculiar interests. The purpose of the convention is to 
define this extraordinary jurisdiction in general outline. Universal adoption 
of the draft convention would not make the piracy defined by it a legal crime 
or tort by force of the convention alone. Such a result would be reached 
under the law of astate only through the operation of that state’s legal machin- 
ery. The effect of the convention would be like the effect of the traditional 
law of nations—the draft convention defines only the jurisdiction (the powers 
and rights) and the duties of the several states inter se, leaving to each state 
the decision how and how far through its own law it will exercise its powers 
and rights. 

For reasons already indicated, the draft convention does not assert a 
definite duty of signatories to seize or prosecute all pirates. It imposes on 
them by Article 18 only a general discretionary obligation to discourage 
piracy by exercising their rights of prevention and punishment as far as is 
expedient. 

(3) There remains for discussion the third principal controversial matter 
mentioned near the beginning of this introduction—the common jurisdiction 
of all states to prosecute and punish pirates. It has been asserted sporadi- 
cally that piracy has no peculiar technical significance in the law of nations. 
(See Albert Zorn, Vélkerrecht, 2nd ed. (1903), p. 169.) This opinion is based 
on the fact that many states have no laws under which pirates can be pun- 
ished for offences which do not fall under the state’s jurisdiction on some one 
of the ordinary grounds of personal allegiance of the offender, territorial 
dominion, dominion over the ship on which the offence occurred, or attack 
on persons or things under the state’s protection. Since these states do not 
exercise a special jurisdiction to punish pirates, it is inferred that they would 
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not exercise a special jurisdiction to seize pirates. Indeed it is difficult to 
find cases of exercise of jurisdiction over piracy which could not be supported 
on one or more of the ordinary grounds. They are very rare. Therefore, 
using comparative law methods of induction as a means of determining 
international law, one may draw the conclusion that piracy is not a special 
basis of jurisdiction under international law. Of course one can easily make 
a case against this view, both as to its fundamental premise and as to the logic 
of its inferences; and the contrary orthodox tenet that piracy is of significance 
in the law of nations as a special basis of authority common to all states—or 
at least all sea-faring states—is generally supported. There is, however, a 
sharp division of opinion as to the nature and extent of this special authority. 


Stiel, Der Tatbestand der Piraterie, footnote, p. 14. Stiel criticises 
Zorn’s reasoning as follows: ‘‘Es darf aber nicht iibersehen werden, dass 
in dem englischen Satze von der volkerrechtlichen Zulissigkeit der 
Strafverfolgung zugleich die Statuierung der Zustindigkeit nach Landes- 
recht liegt, eine Auffassung, von der v. Liszt und Ullmann weit entfernt sind. 
Zorn, dessen hier nochmals zu gedenken ist (vgl. oben im Text II, 1), 
hat in der Literatur nur die Zustindigkeit jedes Staates zur Strafverfolgung 
als Rechtsfolge der Piraterie angegeben gefunden, versteht die Behauptung 
dahin, dass das VO6lkerrecht diese Zustaindigkeit nicht fiir zulissig, 
sondern fiir tatsichlich bestehend erklare, weist ihre Unrichtigkeit in 
diesem Sinne nach und kommt so, auf dem Wege eines zweifachen Miss- 
verstindnisses, zur Leugnung der Piraterie als vélkerrechtlich bedeut- 
samen Tatbestandes tiberhaupt.” 


A writer of continental Europe has insisted vigorously that piracy is not a 
special ground of criminal judicial jurisdiction under the Law of Nations. 
(See the excellent monograph of Paul Stiel, Der Tatbestand der Piraterie 
nach geltendem Vd6lkerrecht unter vergleichender Beriicksichtigung der 
Landesgesetzgebungen (Leipzig 1905) pp. 15-23.) He cites the fact that 
several European states have asserted in their legislation a jurisdiction to 
prosecute foreigners for various other offences committed abroad. There- 
fore, he says, the principle of territorial limitation of criminal judicial juris- 
diction (as to the locus of the crime) is not one of the law of nations, because 
some states tacitly repudiate it by their contravening legislation. Stiel’s 
thesis is that the special authority over piracy is a matter of sea-policing. 
It consists in the permissibility and other legal effects of state acts on the high 
seas with respect to foreign ships, property, and persons, which, were it not 
for the special authority over piracy, would be violations of international 
law. It is an important limitation on the modern doctrine of freedom of the 
seas in the European sense of that mooted phrase. Elaborating this theory, 
Stiel chooses as the constitutive facts of piracy, not single offences of what- 
ever character, but a manner of life or undertaking. It is this manner of life 
that each state has authority to suppress by its sea-policing. 


Stiel, Der Tatbestand der Piraterie, pp. 3-4: ‘““Dem dringenderen 
Bediirfnis entsprechend ist die internationale Rechtsordnung fir das 
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Meer zu einer ungleich geschlosseneren Ausgestaltung gelangt. Ihre 
Grundlage, ist nicht, wie bei der auf staatlosem Landgebiet errichteten, 
eine rein negative, dahin gehend, dass der Entfaltung der Staatsgewalt 
zivilisierter Staaten keine Schranken gezogen wiren, vielmehr ein positives 
Prinzip, das jede Gebietshoheit ausschliesst und so das Meer fiir ein 
‘staatloses Gebiet’ durchaus eigner Art erklirt. Auf dieser Grundlage, 
als Konsequenz des Princips Meeresfreiheit, ergibt sich sodann eine 
zweifache Verpflichtung der Staaten; sie haben insgesamt Sorge zu 
tragen, dass nur staatsangehérige Schiffe das Meer befahren; und jeder 
einzelne hat zu verhindern, dass seine Nationalschiffe die allgemeine 
Sicherheit verletzen oder gefiihrden. 

“‘Man kénnte versucht sein, in diesen Grundsitzen ein geschlossenes 
System zu erblicken, ausreichend, den friedlichen Seeverkehr in allen 
Beziehungen zu sichern. Aber der Ozean in seiner unermesslichen Weite, 
‘undique et undique navigabilis’ (Grotius, Mare Liberum e. 1), lisst dem 
einzelnen Staate nicht die Méglichkeit, seine Staaisgewalt den ihm ange- 
hérigen Schiffen als eine allgegenwirtig wachende und strafende Macht 
erscheinen zu lassen; und wenn schon bei Nationalschiffen aus tatsiich- 
lichen Griinden der aufgestellte Grundsatz nicht ausreicht, so ist, was die 
keinem Staate angehérigen Fahrzeuge betriff, der Grundsatz selbst etwas 
prekirer Natur und zumal in seiner Durchfiihrung im einzelnen sehr 
unsicher. 

“So erklirt sich das Bestehen einer Reihe von Rechtsinstituten, die 
sich in ihrer praktischen Bedeutung, wenn auch nicht notwendig in ihrer 
juristischen Konstruktion, als Modifikationen der Meeresfreiheit dar- 
stellen, in Modifikation derselben ein System internationaler Seepolizei 
etablieren. Mit einer Ausnahme gehoren sie alle der neuesten Zeit an 
und finden ihre Grundlage in Vertrigen. Die Ausnahme is die Piraterie.”’ 


On the jurisdiction assumed by some states of Europe (e.g. Austria, 
Italy, Holland, Sweden, Norway, Spain, France, Germany) to punish 
foreigners for foreign crimes, see Hall, International Law, (8th ed.), Sec. 62, 
pp. 261-264. Also Stiel, Der Tatbestand der Piraterie, pp. 15-23, 28-86; 
Lawrence, International Law, Sec. 104; Hyde, International Law, Secs. 


241-243. 


On the contrary it is the traditional Anglo-American view, and the view 
of many continental European and Latin American writers, that piracy is a 
special basis of jurisdiction to prosecute and to punish foreigners, although the 
offence was committed in a place and under circumstances that did not 
subject it to the state’s authority on any ordinary ground, and of jurisdiction 
to seize the pirate ship, its contents, its officers and its crew and their booty 
and property outside the territorial jurisdiction of other states. That special 
jurisdiction is therefore judicial, executive, and (in the matter of defining for 
purposes of municipal law, the offence, procedure and penalty) legislative. 


Stiel, Der Tatbestand der Piraterie, pp. 14-15. In the following state- 
ment Stiel distinguishes the English-American and Continental European 
theories of piracy and then minimizes the difference: 

‘Hine der auffalligsten Erscheinungen in der Literatur iiber die Piraterie 
ist die Verschiedenheit der systematischen Stellung, die die Lehre in den 
Darstellungen der kontinentalen und der englisch-amerikanischen Vélk- 
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errechtsschriftsteller gefunden hat. Das kontinentale System bringt sie 
im Zusammenhang der Behandlung der Rechtsverhiltnisse auf hoher See; 
die Piraterie ist ihm ein seepolizeilicher Tatbestand. Das englische 
System stellt sie unter das Rubrum: ‘right of jurisdiction,’ ihm ist die 
Piraterie ein Tatbestand des voélkerrechtlichen internationalen Straf- 
rechts. Der durch die Verschiedenheit der Systematik angedeutete 
Gegensatz der Auffassungen ist nicht so gross, wie es den Anschein hat; 
denn die Englander verkennen nicht, dass die Piraterie auch die Befugnis 
zu einem sonst verponten, seepolizeilichen Einschreiten begriindet; und 
andererseits findet sich auch auf dem Kontinent nicht selten als Rechtsfolge 
der Piraterie die Zustindigkeit jedes Staates zu ihrer Bestrafung angege- 
ben. Gleichwohl ist er fiir ein richtiges Verstindnis des Tatbestandes der 
Piraterie nicht nur in Einzelfragen, sondern auch in der grundsitzlichen 
Auffassung nicht ohne Bedeutung. 

“In der Tat nun ist die Piraterie ein Tatbestand des vélkerrechtlichen 
internationalen Strafrechts nur in einem héchst untergeordneten Punkte.”’ 


The proposition of Stiel that a state has general authority under the law of 
nations to prosecute foreigners for foreign offences would not be adopted by 
all states. Certainly it would not meet with assent from Great Britain or 
the United States or France or Italy. Therefore the draft convention 
should include the recognition of a special authority—or jurisdiction—to 
prosecute foreigners for piratical offences beyond the state’s ordinary juris- 
diction. Then Stiel’s theme that piracy is important in the law of nations as 
a ground of state authority may be accepted with this modification which 
brings it into accordance with the traditional Anglo-American view. Piracy, 


however it is defined, is a special basis of jurisdiction, judicial, legislative, 
executive, and administrative. 


1 Moore, Int. Law Dig. p. 930 (Sec. 174): “Dr. F. de Martens as 
arbitrator in the case of the Costa Rica Packet, held that the Dutch 
courts were incompetent to entertain a prosecution of the master of a 
British whaler for taking some liquor from an alleged Dutch prauw 
(native boat), which was floating derelict at sea, outside territorial waters. 
(Moore, Int. Arbitrations, V. 4963.) ”’ 

Appendix to 5 Wheaton (U. S.) at pp. 7-8. Extract from a summary of 
a speech by John Marshall in the House of Representatives of the United 
States against resolutions proposed by Edward Livingston condemning 
the Executive for directing that one Thomas Nash, alias Jonathan Robins, 
should be delivered to the British minister in pursuance of an extradition 
treaty on a charge of murder committed in the course of a mutiny on 
board a British frigate on the high seas: ‘‘Suppose a duel, attended with 
death, in the fleet of a foreign nation, or in any vessel which returned safe 
to port, could it be pretended that any government on earth, other than 
that to which the fleet or vessel belonged, had jurisdiction in the case; or 
that the offender could be tried by the laws or tribunals of any other nation 
whatever. Suppose a private theft by one mariner from another, and the 
vessel to perform its voyage and return in safety, would it be contended, 
that all nations have equal cognisance of the crime, and are equally 
authorized to punish it? 

“Tf there be this common jurisdiction at sea, why not punish desertion 
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from one belligerent power to another, or correspondence with the enemy, 
or any other crime which may be perpetrated? A common jurisdiction 
over all offences at sea, in whatever vessel committed, would involve the 
power of punishing the offences which have been stated. Yet, all gentle- 
men will disclaim this power. It follows, then, that no such common 
jurisdiction exists. In truth, the right of every nation to punish, is 
limited, in its nature, to offences against the nation inflicting the punish- 
ment. This principle is believed to be universally true. It comprehends 
every possible violation of its laws on its own territory, and it extends 
to violations committed elsewhere by persons it has a right to bind. It 
extends also to general piracy. 

“A pirate, under the law of nations, is an enemy of the human race; 
being the enemy of all, he is liable to be punished by all.” 


The draft convention and the comment suggest the principal points for 
discussion and possible solutions of the problems which may arise in a 
codification conference. On most points within the scope of the topic there 
is no clearly settled law of nations and a great deal of learned controversy, 
and on them several varying conclusions may be reached, each of which 
would be a possible basis of agreement. The framework of the draft con- 
vention is designed to facilitate amendments in detail and any differing 
decisions which result from common counsel easily can be fitted into the 
general scheme. 

Finally, it may be useful to explain the paucity of pertinent cases and of 
evidence of modern state practice on most of the important moot points in 
the law of piracy. Except for a few international cases, chiefly concerning 
the status of insurgent vessels or of irregular privateers, and a few municipal 
law cases, there are no official determinations which will help an investigator 
to cut a way through the jungle of expert opinion. Indeed the lack of 
adjudicated cases and of pertinent instances of state practice is the occasion 
for the chaos of expert opinion. Most of the municipal law cases on piracy 
are of little value in solving the international problems, because municipal 
law covers a different field, as a preceding part of this introduction explains, 
and the judicial opinions are colored by the national legislation. The reason 
for the startling lack of international case authority and modern state prac- 
tice is apparent, as soon as one remembers that large scale piracy disappeared 
long ago and that piracy of any sort on or over the high sea is sporadic 
except in limited areas bordered by states without the naval forces to combat 
it. Piracy lost its great importance in the law of nations before the modern 
principles of finely discriminated state jurisdictions and of freedom of the 
seas became thoroughly established. Indeed, the former prevalence of 
piracy may be assigned as a principal cause of the old reluctance of states to 
accept the doctrine of the freedom of the seas. Formerly naval powers 
fought pirates with little regard for the sort of problems which would trouble 
our modern world of intense commerce and strongly asserted national claims 
of numerous states, and with an acquiescence of the commercial interests 
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which needed protection against those dangerous common enemies. The 
following passages from Stiel, Der Tatbestand der Piraterie, p. 30, and from 
Gennaro Tambaro, ‘“‘Pirateria,’’ Il Digesto Italiano, p. 900, express the 
matter tersely. 


Stiel, Der Tatbestand der Piraterie, p. 30: ‘“‘Das Piraterierecht als 
vélkerrechtliches Rechtsinstitut in dem heutigen Sinne ist eine Er- 
scheinung jungen Datums. Der Gedankenkreis der Meeresfreiheit, in 
den es sich einfiigt (s. o. Sec. 1), ist noch im 18., in einzelnen Beziehungen 
selbst noch in Anfang des 19. Jahrhunderts nicht mehr als ein von einer- 
freilich stets wachsenden—Anzahl von Staaten verfochtenes politisches 
Prinzip. Mag auch die Piraterie zu allen Zeiten bekimpft worden sein, 
so sind doch die rechtlichen Grundlagen des Einschreitens in alter und 
neuer Zeit durchaus verschieden. Einen der Griinde der Unsicherheit 
ihres volkerrechtlichen Tatbestandes darf man darin sehen, dass sie ihre 
heutige Stellung im System des Volkerrechts erst erlangte, als ihr tat- 
sichliches Vorkommen schon selten geworden war.” 

Gennaro Tambaro, “Pirateria,” Il Digesto Italiano, p. 900: ‘“‘Le 
conseguenze della pirateria si riflettono tutte negli ostacoli prodotti allo 
sviluppo del commercio marittimo, che richiede la massima sicurezza e 
libertaé sui mari. E a causa dei pirati, vediamo incontrare non pochi 
ostacoli l’accoglienza del principio del mare libero, che forma uno dei pid 
gloriosi vanti del moderno diritto internazionale. 

“‘Invero, nel medio evo le Potenze pit forti sul mare, profittando della 
loro forza navale (forza relativa a quell’ epoca), si arrogavano estesi poteri 
sui mari ad esse vicini, con la scusa di mantenervi la sicurezza e liberarli 
dagli attacchi dei pirati. EX perché esse avessero potuto raggiungere lo 


scopo, arrestavano in mare tutte le navi sospette di pirateria, esercitando 
su tutte un’accurata sorveglianza. 

“‘Percid, data questa sua peculiare funzione storica, possiamo spiegarci 
l’accoglimento del sistema del mare chiuso, accoglimento non solo da parte 
~— Stati, ma ancora di qualche giurista, come il Selden e Alberigo 

entili.”’ 
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As the terms are used in this convention: 

1. The term “jurisdiction” means the jurisdiction of a state under 
international law as distinguished from municipal law. 

2. The term “territorial jurisdiction” means the jurisdiction of a state 
under international law over its land, its territorial waters and the air above 
its land and territorial waters. The term does not include the jurisdiction 
of a state over its ships outside its territory. 

3. The term “territorial sea”? means that part of the sea which is included 
in the territorial waters of a state. 

4. The term “high sea” means that part of the sea which is not included 
in the territorial waters of any state. 

5. The term “ship” means any water craft or air craft of whatever size. 


COMMENT 


These indications of meaning are not definitions. Complete definition 
would be cumbersome and is unnecessary. The purpose of the article is to 
prevent doubts that might otherwise arise in applying the terms of the con- 
vention to particular cases and, in some instances, to simplify the expression 
of the draft-convention. 


1. The term “jurisdiction” means the jurisdiction of a state under 
international law as distinguished from municipal law. 


Jurisdiction means legal power and right to govern. When the term is 
used, therefore, a reference to some system of law is either expressed or im- 
plied. There may be jurisdiction in a certain body for certain purposes 
under one system of law—e.g. the municipal law of a certain state—but not 
under another system. The jurisdiction of which the draft-convention 
speaks is jurisdiction under international law, legal governmental power and 
right as limited by the law of nations. 


2. The term “territorial jurisdiction” means the jurisdiction of a state 
under international law over its land, its territorial waters and the air above 
its land and territorial waters. The term does not include the jurisdiction 
of a state over its ships outside its territory. 


A state’s jurisdiction over its ships at sea is sometimes assimilated to terri- 
torial jurisdiction. The use of that term in the draft-convention does not 
cover dominion over ships outside the territory of the state, but does cover 
jurisdiction over all persons and things in its territory. 

The provision leaves open the question what air spaces over land or water 
are under the dominion of a state, but uses the term territorial jurisdiction 
to include jurisdiction over such air space as by international law is under a 
state’s dominion. 


768 PIRACY 


3. The term “territorial sea” means that part of the sea which is included 
in the territorial waters of a state. 


This term is used in Article 7. 

The draft convention does not undertake to define territorial waters. Its 
purposes do not require such a definition and the difficult problems involved 
have already defied solution by a codification conference. 


4. The term “high sea” means that part of the sea which is not included 
in the territorial waters of any state. 


The term ‘‘high sea’’ as sometimes used covers all the sea beyond low 
water mark. This is not the meaning of the term as used in the draft con- 
vention. No part of the “high sea”’ of the draft convention is under terri- 
torial jurisdiction. 


5. The term “ship”? means any water craft or air craft of whatever size. 


It is convenient to have a single term to indicate all the various means of 
transportation by sea or air which may be involved in piratical enterprises. 
Junks, rowboats, motor boats, and even rafts may be used by pirates. In 
time air-craft may become the most efficient means of piratical attack. 
‘“‘Ship”’ is the natural word to select for the purpose, since the pirates of his- 
tory and fiction commonly used ships and the pirate ship and the pirate are 
associated in one’s mind much as are the Cossack and his horse. 


ARTICLE 2 


Every state has jurisdiction to prevent piracy and to seize and punish 
persons and to seize and dispose of property because of piracy. This 
jurisdiction is defined and limited by this convention. 


COMMENT 


The importance of piracy as a topic for international codification lies in 
the fact that piracy falls under the jurisdiction of each and every state. It 
is a special basis of jurisdiction, additional to the ordinary familiar grounds 
of personal allegiance, territorial dominion, and dominion over ships under 
the state’s flag. The theme of this draft convention is the definition of this 
extraordinary basis of jurisdiction and the specification of the conditions 
and limitations pertaining to exercise of jurisdiction on this ground. (See 
the Introduction, supra). Article 2, therefore, states the common juris- 
diction and confines it within the limitations of the draft convention. 


ARTICLE 3 


Piracy is any of the following acts, committed in a place not within the 
territorial jurisdiction of any state: 
1. Any act of violence or of depredation committed with intent to rob, 
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rape, wound, enslave, imprison or kill a person or with intent to steal or 
destroy property, for private ends without bona fide purpose of asserting a 
claim of right, provided that the act is connected with an attack on or from 
the sea or in or from the air. If the act is connected with an attack which 
starts from on board ship, either that ship or another ship which is in- 
volved must be a pirate ship or a ship without national character. 

2. Any act of voluntary participation in the operation of a ship with 
knowledge of facts which make it a pirate ship. 

3. Any act of instigation or of intentional facilitation of an act described 
in paragraph 1 or paragraph 2 of this article. 


COMMENT 


Article 3 is the most important and difficult one of the draft convention. 
The traditional idea of a pirate is a bold and definite one. It pictures a pro- 
fessional robber who sails the sea in a pirate ship to attack and plunder 
other ships or communities which can be reached from the sea. At least if 
they do not discriminate between nationalities in choosing ships or settle- 
ments to attack, such pirates are a menace to the interests of every state 
which has access to the sea, and therefore this traditional conception seems 
to justify in favor of all such states a common legal right, and perhaps recip- 
rocal duties, to prevent piracies and to punish pirates. But this simple method 
of comprehension is inadequate for the purposes of this draft convention. 
There are many practical and technical problems in the field of piracy which 
it does not touch at all. Undoubtedly it has prejudiced the opinion of many 
jurists, but as popular ideas so often do, it ignores all difficulties by focusing 
attention exclusively on the striking unquestionable case and generalizing 
categorically from it. Aninvestigator finds that instead of a single relatively 
simple problem, there are a series of difficult problems which have occasioned 
a great diversity of professional opinion. In studying the content of the 
article, it is useful to bear in mind the chaos of expert opinion as to what 
the law of nations includes, or should include, in piracy. There is no 
authoritative definition. Of the many definitions which have been proposed, 
most are inaccurate, both as to what they literally include and as to what 
they omit. Some are only impromptu, rough descriptions of a typical 
piracy. 

Calvinius, Lexicon Juridicum: “Piratae dicuntur praedatores marini; 
sic dicti vel a pirata, qui prius maria infestavit, vel a Graeco repévw, id 
est, transeo, quod conspecta insula in illam transirent, jam praedaturi. 
Hine piratica ars est, quam exercent.” 

Halleck, International Law, Vol. I, Chapter XIII, Sec. 8: ‘‘Mr. Justice 
Trott, Judge of the Vice-Admiralty Court of Charlestown, South Carolina, 
in the course of his judgment in the trial of Bonnet and others, for piracy, 
in 1718, defines piracy to be a robbery committed upon the sea, and a 
pirate to be a sea thief. Indeed, the word ‘pirata,’ as it is derived from 
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me.pav, ‘transire, a transeundo mare,’ was anciently taken in good and 
honourable sense, and signified a maritime knight and an admiral or 
commander at sea, as appears by the several testimonies and records cited 
to that purpose by that learned antiquary, Sir Henry Spelman, in his 
‘Glossarium.’ And out of him the same sense of the word is remarked by 
Dr. Cowell, in his ‘Interpreter,’ and by Blount in his ‘Law Dictionary.’ 
But afterwards the word was taken in an ill sense, and signified a sea rover 
or robber, either from the Greek word, zeipa deceptio, dolus, ‘deceit,’ 
or from the word zepay, ‘transire,’ of their wandering up and down 
and resting in no place, but ‘coasting hither and thither to do mischief’; 
and from this sense, of xara Oadaccay Kkaxodpya, sea malefactors were 
called zeparai, pirates. 

“Sir Leoline Jenkins, who was Judge of the Admiralty in the seven- 
teenth century, thus defines piracy, in giving a charge to the grand jury 
at an Admiralty sessions: ‘The next sort of offences pointed out in the 
statute are robberies; and a robbery, when it is committed upon the sea, 
is what we call piracy. A robbery, when it is committed upon the land, 
does imply three things: (1) that there be a violent assault; (2) that a 
man’s goods be actually taken from his person or possession; (3) that he 
who is despoiled be put in fear thereby. When this is done upon the sea, 
when one or more persons enter on board a ship with force and arms, and 
those in the ship have their ship carried away by violence, or their goods 
taken away out of their possession, and are put in fright by the assault, 
this is piracy; and he that does so is a pirate or a robber within the statute. 
Nor does it differ the case though the party so assaulted and despoiled 
should be a foreigner, not born within the King’s allegiance; if he be de 
amicitia Regis he is eo nomine under the King’s protection, and to rob 
such a one upon the seas is piracy. Nor will it be any defence to a man, 
who takes away by force another’s ship or goods at sea, that he hath a 
commission of war from some foreign prince, unless the person he takes 
from be a lawful enemy tothat prince. .. .’ (Life of Sir Leoline Jenkins, 
i. 94; see also ‘A Charge at an Admiralty Sessions,’ with notes, by Sir 
Sherston Baker, Law Magazine and Review, No. 257, p. 412.)” 


Pradier-Fodéré, Droit International Public, Vol. V, Sec. 2491: “Il faut 
donc retenir que la piraterie est le brigandage sur mer, que les pirates 
sont des malfaiteurs dont les crimes ont principalement pour object le 
vol, la rapine, l’appropriation violente du bien d’autrui, sans distinction 
de la nationalité des victimes de leurs déprédations. C’est 4 ce titre, c’est 
parce qu’ils prennent pour théatre de leurs violences un lieu qui est com- 
mun a tous les peuples et qu’ils attaquent indistinctement toutes les 
nations en ruinant leur commerce, c’est parce qu’ils sont une menace et 
un danger commun pour les navigateurs de tous les pays, qu’on les con- 
sidére comme les ennemis du genre humain tout entier (pirata non est 
perduelium numero, sed communis hostis omnium, disait Ciceron—-De 
officiis, Lib. I, Cap. XXIX), comme n’ayant plus de nationalité et ne 
pouvant invoquer la protection d’aucun pavillon, comme placés en dehors 
de toutes les lois sociales et morales.”’ 


P. Fauchille, Traité de Droit International Public, Sec. 483(50) : “‘Qu’en- 
tend-t-on exactement par ‘piraterie’?—On peut d’un mot caractériser 
la piraterie en disant que c’est le brigandage sur la mer: le pirate est 
l’ennemi de toute intercourse paisible. Mais, des qu’on veut approfondir 
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un peu la question, il n’est pas facile de dissocier les éléments dont la 
piraterie est réellement constituée. A cet égard, des divergences sérieuses 
existent tout a la fois dans la doctrine et dans la pratique.” 


Cf. Palmer v. Naylor (1854), 10 Exch. 382; 23 L. J. Ex. 323; 24 L. T. 0.8. 
83; 18 Jur. 961; 156 E. R. 496; Re Ternan (1864), 9 Cox C. C. 522; 11 Jur. 
N. S. 34; The Ambrose Light, 25 Federal Reporter, 408; Atty. Gen. v. 
Kwok a Sing (1873), L. R. 5 P. C. 179; Proceedings before the Lords in 
Council and the Admiralty in relation to the Trials of Golding, et al. 
(1693), 12 State Tr. 1271; 2 Salk, 634, 90 E. R. 1280; United States v. The 
Malek Adhel, 43 U.S. (2 How.), 210, 11 L. ed. 239. 


Hall, International Law (8th ed.) Sec. 81, pp. 310-311: ‘Pirates, ac- 
cording to Bynkershoek, are persons who depredate by sea or land without 
authority from a sovereign. The definition, like most other definitions 
of pirates and piracy, is at once too wide and too narrow to correspond 
exactly with the acts which are now held to be piratical, but it may serve 
as a starting-point by directing attention to the external characteristics 
by which, next to their violent nature, they are chiefly marked. Piracy 
includes acts differing much from each other in kind and in moral value; 
but one thing they all have in common: they are done under conditions 
which render it impossible or unfair to hold any state responsible for 
their commission. A pirate either belongs to no state or organised 
political society, or by the nature of his act he has shown his intention 
and his power to reject the authority of that to which he is properly 
subject.” 

Livingston, J., dissenting in United States v. Smith, 5 Wheat. (U. 8S.) 
at p. 169: ‘‘The special power here given to define piracy, can be attrib- 
uted to no other cause, than to the uncertainty which it was known existed 
on this subject in the law of nations, and which it must have been the 
intention of the framers of the constitution to remove, by conferring on 
the national legislature the power which has been mentioned.”’ 


Brierly, The Law of Nations (1928), p. 154: ‘‘ There is no authoritative 
definition of international piracy, but it is of the essence of a piratical act 
to be an act of violence, committed at sea or at any rate closely connected 
with the sea, by persons not acting under proper authority. Thus an 
act cannot be piratical if it is done under the authority of a state, or even 
of an insurgent community whose belligerency has been recognized.”’ 


Stiel, Der Tatbestand der Piraterie, pp. 73, 74-76: ‘‘Mit dem Satze, 
dass piratische Akte notwendig Gewaltakte sind, ist nur eine dusserste 
Grenze gezogen. Es ist notwendig zu bestimmen, ob und wie weit man 
durch Aufstellung weiterer Erfordernisse innerhalb dieser Grenze den 
Begriff zu beschrinken hat, insbesondere ob man ihm nur riuberische 
Akte subsumieren oder ihn auch auf Gewalthandlungen gegen die Person 
erstrecken darf. Es ist einer der unsichersten Punkte des Piraterie- 
rechtes. Literatur und Gesetzgebung sind durchaus_ uneinheitlich. 
Doch wird eine Zuriickfiihrung der in ihrer Bedeutung meist tiberschatzten 
Frage auf ihren wahren Umfang es erméglichen, Stellung zu nehmen. . . . 

“Die Stellung der Landesgesetzgebungen und der Literatur in der— 
hiernach nicht allzu bedeutsamen—Frage ist sehr verschiedenartig. 

“Das deutsche, dsterreichische, englische und amerikanische Recht und 
mit ihnen der gréssere Teil der Literatur sehen als piratische Akte nur 
Gewalttaten rauberischer Natur an. Einige Autoren dehnen den Begriff 
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auf die gewaltsame Zerst6rung von Sachen aus, ohne iiber den Kreis der 
Vermégensinteressen als Objekt des Angriffs hinauszugehen. 

“‘ Demgegenitiber betrachten das franzésische, italienische, mexikanische, 
brasilische und auch das niederlindische und portugiesische Recht und 
ein grosser Teil der Literatur auch solche Gewalthandlungen als piratisch, 
die sich nicht als Vermégensverletzungen darstellen. Hiufiger und 
bestimmter als in der ersten Gruppe finden sich dabei Restriktionen des 
Tatbestandes durch die in verschiedener Form aufgestellte Forderung 
einer gewissen Intensitit der angewandten Gewalt. 

“Das gegebene Schema kompliziert sich in mehrfacher Hinsicht; man 
beschrinkt die rauberischen Akte auf Sachraub oder schliesst auch 
Menschenraub ein; man bestimmt den Begriff des Raubes entweder nach 
Mittel und Objekt oder nach Mittel und Motiv (gewinnsiichtige Absicht, 
animus furandi); man hat iiber die erforderliche Art und Intensitit der 
Gewaltanwendung die mannigfaltigsten Ansichten. Eine Quelle ganz 
besonderer Schwierigkeiten ist die Verschiedenheit des Tatbestandes des 
Raubes in den Strafgesetzen der einzelnen Staaten. Hiaufig genug auch 
lassen die gewihlten Ausdriicke jede Bestimmtheit vermissen. 

“Die Erwigung, dass gegen alle Nationen sich wendende Seeunterneh- 
mungen anderer als riuberischer Art der Geschichte wie dem modernen 
Leben unbekannt sind, lisst eine Ausdehnung des Begriffes der piratischen 
Akte iiber Riiubereien hinaus als nicht notwendig erscheinen. Die 
Beschrinkung auf riuberische Akte entspricht der gemeinen Vorstellung. 
Die Rechtsanschauung der germanischen Seemichte billigt sie (s. 0. 8. 74 
Anm. 1, 2). Sollte in der Tat prinzipielle Menschenfeindschaft ein auf 
Mord und Zerstérung gerichtetes Unternehmen ins Leben rufen, so erfolgt 
seine Bekimpfung im Rahmen der gewoéhnlichen Rechtsgrundsiitze 
(Pflicht des Flaggenstaates, die Ordnung auf dem Schiffe aufrecht zu 
erhalten, Haftbarmechung bei verschuldeter Versaumnis ihrer Erfiillung, 
Interventionsrecht dritter bedrohter Staaten bei Unméglichkeit dersel- 
ben). Verfolgung und Bestrafung einzelner durch Piraten begangener 
Verbrechen gegen die Person sind natiirlich durch Beschrainkung des 
Pirateriebegriffes auf Unternehmungen gegen Vermégensinteressen nicht 
ausgeschlossen.”’ 

For quotations of various definitions of piracy, see: Schlikker, Die 
Vélkerrechtliche Lehre von der Piraterie, pp. 19-23; note to United States v. 
Smith, 5 Wheat. (U. 8.) 153 at pp. 161, et seq.: Foulke, International Law, 
Secs. 281, et seq. 

Casaregis (Discursus Legalis de Commercio, 64, n. 4): “‘ Proprie pirata 
ille discitur qui sine patentibus alicujus principis ex propria tantum et 
privata auctoritate per mare discurrit deprendendi causa.” 


Wheaton, International Law, Sec. 122: “‘ Piracy is defined by the text- 
writers to be the offence of depredating on the seas without being author- 
ized by any sovereign State, or with commissions from different sovereigns 
at war with each other.”’ 


Lawrence, International Law, Sec. 102 (5th ed., pp. 232-234) : ‘‘ We now 
come to the fourth and last of our fundamental rules. It is that A STATE 
HAS JURISDICTION OVER ALL PIRATES SEIZED BY ITS VESSELS. Piracy is a 
offence against the whole body of civilized states, not against any partic- 
ular one of them. It is a crime by International Law which describes its 
nature and provides that the death penalty may be inflicted upon those 
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who are guilty of it. The best definition of it is ‘any armed violence at 
sea which is not a lawful act of war.’ (Kenny, Outlines of Criminal Law, 
p. 316.) It is invariably connected with the sea, which is under no terri- 
torial jurisdiction, and it is justiciable by any state whose cruisers can 
capture those who are guilty of it. An act to be piratical must be an act 
of violence adequate in degree; but it need not necessarily be an act of 
depredation. Generally a pirate is merely a robber of the vulgarest and 
cruelest kind; but there have been cases in which acts done by unauthor- 
ized persons for political ends have been regarded as piratical, though the 
animus furandi was wanting and there was no thought of indiscriminate 
aggression upon vessels of all nations.” 

Foulke, International Law, Vol. I, p. 356: ‘‘A number of definitions of 
piracy are collected in the note, most of which incorporate the idea of acts 
of violence or crime, which, while they are usually characteristic of piracy, 
are not essential ingredients. A body of pleasure seekers, without the 
slightest idea of harming anybody, who should set sail, haul down the flag 
of the state of which they were formerly members, and hoist a flag of their 
own, could be seized and taken into a port by the first warship of any 
independent state they might fall in with, and the vessel condemned 
without hope of any restitution. They would be pirates.”’ 

Cf. Stiel, Der Tatbestand der Piraterie, p. 7. 

In writings on the subject one may find arguments for inclusion among 
piratical acts (and as to many items, arguments against inclusion) of the 
following: 

I. Acts on the high sea: 

(1) Robbery committed by using a private ship (a pirate ship) to attack 
another ship. (This is the typical piracy of history and fiction.) 

(2) Intentional, unjustifiable homicide, similarly committed for private 
ends. 

(3) Unjustifiable imprisonment of a person similarly accomplished for 
private ends. 

(4) Any unjustifiable violent attack on persons similarly committed for 
private ends. 

(5) Any unjustifiable depredation or malicious destruction of property 
similarly committed for private ends. 

(6) Attempts to commit the foregoing offences. 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, p. 35: ‘‘ Der 
Regel entsprechend, dass der Pirat sein Handwerk aus Gewinnsucht 
betreibt und auf seine Bereicherung ausgeht, erklarte man friiher ziem- 
lich allgemein den animus furandi, die gewinnsiichtige Absicht, auf welche 
auch schon die Bezeichnung ‘Seerduber’ hinweist, als zum Begriff der 
Piraterie notwendig. Die Mehrzahl der neueren Vélkerrechtslehrer aber 
sieht von diesem Erfordernis ab, und ihre Ansicht diirfte das Richtige 
treffen. Fehlt auch der animus furandi und beschrinkt sich der Pirat 
lediglich auf die Zerstérung fremder Giiter, so ist doch der praktische 
Effekt derselbe.’’ See also the footnote to this passage, quoting from 
other authorities. 

Franz v. Liszt, Voélkerrecht (12th ed., edited by M. Fleischmann), 
p. 299: “‘Seeraub is die auf offener See von der Mannschaft eines Pri- 
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vatschiffes begangene rechtswidrige Gewalttat gegen Personen oder 
Sachen.” Also see elaboration of this definition, idem, p. 300, especially 
the following: 

“*. . . Ob das Schiff unter der Flagge eines zur Vélkerrechtsgemein- 
schaft gehérenden Staates fihrt, oder ob es gar keine oder eine schwarze 
oder eine vélkerrechtlich nicht anerkannte Flagge fiihrt, ist gleichgiiltig. 

“‘Der vélkerrechtliche Begriff des Seeraubes deckt sich nicht mit dem 
strafrechtlichen Begriffe des Raubes auf offener See. Er ist wesentlich 
weiter als dieser. Jede Gewalttat auf offener See ist Seeraub im Sinne des 
Volkerrechts. Also auch die Tétung oder Verwundung von Menschen, 
selbst wenn dabei keine Wegnahme fremden Eigentums erfolgt; auch die 
Beschidigung oder Zerstérung von fremdem Eigentum, selbst wenn eine 
Aneignung desselben nicht vorausgegangen ist; auch Freiheitsberaubung 
oder Notzucht usw. Es bedarf daher nicht des verschwommenen Be- 
griffes der Quasipiraterie, um die simtlichen Faille zu decken.”’ 

Hall, International Law (8th ed. by Pearce Higgens), p. 311: ‘‘ When 
the distinctive mark of piracy is seen to be independence or rejection of 
state or other equivalent authority, it becomes clear that definitions are 
inadequate which, as frequently happens, embrace only depredations or 
acts of violence done animo furandi.”’ 

See also Field, A Project for an International Code, Art. 82, Appendix 
III, post. 

Story, J., in United States v. The Malek Adhel, 2 How. 211, at p. 232: 
“Tf he willfully sinks or destroys an innocent merchant ship without any 
other object than to gratify his lawless appetite for mischief, it is just as 
much piratical aggression, in the sense of the law of nations and of the 
act of congress, as if he did it solely and exclusively for the sake of plunder, 
lucri causa. The law looks at it as an act of hostility, and being com- 
mitted by a vessel not commissioned and engaged in lawful warfare, it 
treats it as the act of a pirate, and of one who is emphatically hostis humani 
generis.” 

Riquelme, I, 237: ‘‘. . . los pirates, segun la ley de las naciones, son 
aquellos que corren los mares por su propia autoridad, y no bajo el pabellon 
de un Estado civilizado, para cometer toda clase de desafueros 4 mano 
armada, ya en paz ya en guerra, contra los buques de todos los pueblos.” 

Molloy, De Jure Maritimo et Navali, Book I, Chap. IV, Sec. XVI: 
“Tf a Pirate attacks a Ship, and only takes away some of the Men, in order 
to the selling them for slaves, this is Piracy by the Law Marine; but if a 
Man takes away a Villain or Ward, or any other Subject, and sells them 
for slaves, yet this is no robbery by the Common Law.” 

Oppenheim, International Law, Sec. 275 (4th ed. Vol. I, pp. 503-504): 
“The object of piracy is any public or private vessel, or the persons or the 
goods thereon, whilst on the open sea. In the regular case of piracy the 
pirate wants to make booty; it is the cargo of the attacked vessel which is 
the centre of his interest, and he might free the vessel and the crew after 
having appropriated the cargo. But he remains a pirate, whether he does 
so or whether he kills the crew and appropriates the ship, or sinks her. 
On the other hand, the cargo need not be the object of his act of violence. 
If he stops a vessel and takes a rich passenger off with the intention of 
keeping him for the purpose of a high ransom, his act is piracy: it is like- 
wise piracy if he stops a vessel merely to kill a certain person on board, 
although he may afterwards free vessel, crew, and cargo.” 
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Richard Allen, Attorney General, in the opening address to the jury at 
the trial of Tucker, et al. alleged associates of Major Steve Bonnet at 
Charlestown, Province of South Carolina (1718), 15 Howell’s State 
Trials, 1231 at p. 1243: “. . . For pirates are not content with taking 
from the merchants what things they stand in need of, but throw their 
goods overboard, burn their ships, and sometimes bereave them of their 
lives for pastime and diversion, as we have had frequent instances of late, 
and prove destructive to all trade and commerce in general. . . .” 


(7) Cruising (in a pirate ship) with the purpose of committing any of the 
foregoing offences. 

(8) Cruising as professional robbers in a ship devoted to the commission 
of such offences as the foregoing. 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League 
of Nations Document C.196.M.70.1927.V., pp. 116-117: According to 
international law, piracy consists in sailing the seas for private ends with- 
out authorization from the Government of any State with the object of 
committing depredations upon property or acts of violence against per- 
sons.”’ 

Casaregis (Disc. 64, n. 4): “‘Proprie pirata ille discitur qui sine patenti- 
bus alicujus principis ex propria tantum et privata auctoritate per mare 
discurrit depredendi causa.”’ 

In Stephen, Digest of the Criminal Law (5th ed.) p. 79, at the end of the 
definition of ‘‘ Piracy by the law of nations,” is found this sentence: “‘It is 
doubtful whether persons cruising in armed vessels with intent to commit 
piracies, are pirates or not.’’ Footnote, p. 78, comments as follows: 
“The doubt expressed at the end of the Article is founded on the absence 
of any express authority for the affirmative of the proposition, and on the 
absurdity of the negative. If a Queen’s ship were to fall in with ‘an 
armed vessel belonging to no state, and obviously cruising for piratical 
purposes, would the commanding officer hesitate to seize that vessel 
because it had not actually taken a prize? It seems equally difficult to 
suppose that the vessel would be permitted to escape, or that it could 
lawfully be arrested if the crew were not pirates.” 

Stiel, Der Tatbestand der Piraterie, pp. 28-86, insists on a robbing 
career or enterprise on the high sea as the essence of piracy. Particular 
piratical acts, in Stiel’s view, are products or incidents of piracy and even 
may occur exclusively in territorial waters or on land, provided that the 
perpetrators are a band of professional high sea robbers. It is the high 
sea phase of the essential enterprise which Stiel emphasizes as the basis 
of a common international authority to seize the pirate ship on the high 
sea. Many other authorities insist on the sea-robbery element, but some 
do not go as far as Stiel in requiring the adoption of a career by the robbers. 
They would class an isolated robbery of the defined sort as piracy. 


(9) Participation in sailing a ship (on the high sea) devoted to the purpose 
of making similar attacks in territorial waters or on land, by descent from the 
sea. (This is another phase of familiar traditional piracy.) 


Stiel, Der Tatbestand der Piraterie, p. 66: ‘‘Damit der objektive 
Tatbestand der Piraterie gegeben sei, ist notwendig, dass das Piratenschiff 
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sich wenigstens zeitweise auf hoher See aufhalte, mag sonst der Sitz des 
Unternehmens sich in einer Staatsgewalt unterworfenem oder in staat- 
losem Gebiet befinden. Das offene Meer muss als Operationsfeld oder als 
Operationsbasis erscheinen. Dagegen ist gleichgiiltig, welchen Schau- 
platz die Piraten zur Begehung der piratischen Akte zu wihlen gedenken. 
Diese auffassung wird der historischen Tatsache gerecht, dass die Piraterie 
immer, wo sie einen grésseren Umfang annimmt, in der Form einer 
Verbindung von ‘Seerduberei’ und Kiistenraub auftritt; sie erméglicht es, 
die internationale Verfolgung des Unwesens auch auf solche Fahrzeuge 
Auszudehnen, die etwa unter Schonung der durch ihre Flagge gedeckten 
Seeschiffe ihre riuberische Titigkeit auf unter einer ohnmichtigen Regie- 
rung stehende Kiistenstriche beschrinken. Andererseits steht sie mit den 
Landesstrafgesetzgebungen, die an der Kiiste begangene piratische Akte 
nicht als solche bestrafen, nicht in Widerspruch, da die Bestrafung nicht 
volkerrechtliche Pflicht ist.”’ 

Hall, International Law (8th ed.) Sec. 81, p. 313: ‘‘ Usually piracy is 
spoken of as occurring only upon the high seas. If however a body of 
pirates land upon an island unappropriated by a civilised power, and rob 
and murder a trader who may be carrying on commerce there with the 
savage inhabitants, they are guilty of a crime possessing all the marks of 
commonplace professional piracy. In so far as any definitions of piracy 
exclude such acts, and others done by pirates elsewhere than on the ocean 
but of the kind which would be called piratical if done there, the omission 
may be assumed to be accidental. Piracy no doubt cannot take place 
independently of the sea, under the conditions at least of modern civilisa- 
tion; but a pirate does not so lose his piratical character by landing within 
state territory that piratical acts done on shore cease to be piratical.’’ 


(10) Sailing a ship not authorized by any state or recognized belligerent 
government while disclaiming allegiance to any state. 


Foulke, International Law, Vol. I, p. 356: ‘‘A number of definitions of 
piracy are collected in the note, most of which incorporate the idea of acts 
of violence or crime, which, while they are usually characteristic of piracy, 
are not essential ingredients. A body of pleasure seekers, without the 
slightest idea of harming anybody, who should set sail, haul down the 
flag of the state of which they were formerly members, and hoist a flag of 
their own, could be seized and taken into a port by the first warship of 
any independent state they might fall in with, and the vessel condemned 
without hope of any restitution. They would be pirates.” 

Cf. Stiel, Der Tatbestand der Piraterie, p. 7. 


(11) Appropriation of a ship for unlawful private ends by mutiny of its 
crew or passengers. 


Wheaton, International Law, (8th ed.) Sec. 124, footnote by Dana: 
“TIT. Although the act and intent may be sufficient to constitute piracy, 
all nations have not jurisdiction to try it, unless it was committed beyond 
the exclusive jurisdiction of any nation. To put it in such predicament, 
the act must have been committed not only on the high seas, but beyond 
that kind of jurisdiction which all nations concede to each nation over 
vessels sailing the seas under at once its de facto and de jure authority and 
responsibility, and in the peace of all nations. Crimes, therefore, of 
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whatever character, committed on board by inmates of such vessels, are 
not justiciable of all nations. But, if such a vessel passes into the control 
of the robbers or murderers on board, and the lawful authority is in fact 
displaced, and she becomes an outlaw, any nation may seize the vessel and 
try the criminals.’’ 


(12) Using a ship to attack another for some political purpose provided 
the attack is not made under the authority or protection of any state or 
recognized belligerent government. 

(13) Attacks on commerce by illegitimate privateers during a war or 
revolution. 

(14) Participation in privateering attacks of a foreign belligerent on 
commerce of a nation with which the offender’s state of nationality is at 
peace. 


Halleck, International Law, (3rd ed.) Vol. II, p. 120 footnote: ‘‘It is an 
open question whether privateers, commissioned by a deposed sovereign, 
are pirates or not. For arguments on the subject see, An Essay Concern- 
ing the Laws of Nations and the Rights of Sovereigns, by Matthew Tindal, 
LL.D., London, 1734. This work is quoted at some length by Sir R. 
Phillimore (Int. Law. i, 362), who inclines to the opinion that such ships 
are pirates.” 

Idem, p. 120: ‘“‘When, in 1569, the Prince of Orange issued letters of 
marque to the gentlemen and others who became so notorious as the gueux 
de mer, many of them were punished as pirates; ‘not so much,’ says Mar- 
tens, ‘on account of their excesses, as because it was not thought that the 
Prince of Orange had power to grant such letters of marque.’”’ 

See also account of the proceedings before the Lords of the Council and 
the Admiralty in the matter of the trial of Golding et al. as pirates, who 
acted under a commission from James II (1693), 12 Howell’s State 
Trials 1271. 

Oppenheim, International Law, Sec. 273: “‘ Private vessels only can com- 
mit piracy. A man-of-war or other public ship, so long as she remains 
such, is never a pirate. If she commits unjustified acts of violence, re- 
dress must be asked from her flag State, which has to punish the com- 
mander, and to pay damages where required. But if a man-of-war or 
other public ship of a State revolts, and cruises the sea for her own pur- 
poses, she ceases to be a public ship, and acts of violence then committed 
by her are indeed piratical acts. A privateer is not a pirate as long as her 
acts of violence are confined to enemy vessels, because such acts are au- 
thorised by the belligerent in whose services she is acting. And it matters 
not that the privateer is originally a neutral vessel. But if a neutral ves- 
sel were to take letters of marque from both belligerents, she would be 
considered a pirate. 

“Doubtful is the case where a privateer, in a civil war, has received her 
letters of marque from the insurgents; and, further, the case where, during 
a civil war, men-of-war join the insurgents before they have been recog- 
nised as a belligerent Power. It is evident that the legitimate Govern- 
ment will treat such ships as pirates; but third Powers ought not to do so, 
so long as these vessels do not commit any act of violence against ships of 
these third Powers. Thus, in 1873, when an insurrection broke out in 
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Spain, Spanish men-of-war stationed at Carthagena fell into the hands of 
the insurgents, and the Spanish Government proclaimed these vessels 
pirates, Great Britain, France, and Germany instructed the commanders 
of their men-of-war in the Mediterranean not to interfere as long as these 
insurgent vessels abstained from acts of violence against the lives and 
property of their subjects. On the other hand, when in 1877 a revolution- 
ary outbreak occurred at Callao in Peru, and the ironclad Huascar, which 
had been seized by the insurgents, put to sea, stopped British steamers, 
took a supply of coal without payment from one of these, and forcibly 
took two Peruvian officials from on board another where they were pas- 
sengers, she was justly considered a pirate and was attacked by the British 
Admiral de Horsey, who was in command of the British squadron in the 
Pacific. 

“Tt must be emphasized that the motive and the purpose of such acts 
of violence do not alter their piratical character, since the intent to plunder 
(animus furandz) is not required. ‘Thus, for instance, if a private vessel 
without letters of marque during war, out of hatred of one of the belliger- 
ents, were to attack and to sink vessels of such belligerent without plunder- 
ing at all, she would nevertheless be considered as a pirate. 

“The case must also be mentioned of a privateer or man-of-war which, 
after the conclusion of peace, or the termination of war by subjugation and 
the like, continues to commit hostile acts. If such vessel is not cognisant 
of the fact that the war has come to an end, she cannot be considered as a 
pirate. Thus the Confederate cruiser Shenandoah, which in 1865, for some 
months after the end of the American Civil War, attacked American ves- 
sels, was not considered a pirate by the British Government when her 
commander gave her up to the port authorities at Liverpool in November 
1865, because he asserted that be had not known till August of the termina- 
tion of the war, and that he had abstained from hostilities as soon as he 
had obtained this information.” 

Calvo, Le Droit International, Vol. I, Sec. 496:—‘‘ Une des questions 
que nous avons étudiées avec le plus de soin est celle de savoir si l’on doit 
considérer comme actes de piraterie, selon le droit des gens, les actes que 
commet le navire d’un pays neutre armé pour faire la course avec lettres de 
marque délivrées par un belligérant, et qui s’empare des navires de |’autre 
belligérant resté en paix avec le pays auquel il appartient par sa nationalité. 
Nous reconnaissons que la question n’a pas été résolue d’une maniére 
concluante par le droit international, et que, si le capitaine et les officiers, 
du navire méritent en cas de capture d’étre traités selon les lois de la 
guerre, il ne s’ensuit pas que, d’aprés le droit des gens, leur conduite doive 
forecément étre regardée et traitée comme piraterie. 

‘A défaut d’une pratique constante et bien définie, les principaux Etats 
semblent avoir implicitement résolu la question de principe en s’obligeant 
mutuellement a interdire 4 leurs sujets d’accepter des lettres de marque 
d’aucun gouvernement étranger. Dans quelques traités, on ne se borne 
méme pas & cette prohibition: on est allé jusqu’a établir que ceux qui 
entreprendront la course dans de pareilles conditions, seront regardés 
comme pirates. Pendant la guerre entre les Etats-Unis et le Mexique le 
gouvernement de Washington, dans une nate adressée au cabinet de 
Madrid, rappela a celui-ci l’article 14 de son traité du 24 octobre 1795, et 
le président Polk, en rendant compte de cet incident dans son message du 
mois de décembre 1846, réclama du congrés l’autorisation formelle de 
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juger et de punir comme pirates les sujets espagnols qui accepteraient des 
lettres de marque contre le pavillon des Etats-Unis. 

“Le droit des gens attribue le caractére de pirate 4 tout navire qui recoit 
des lettres de marque de deux ou de plusieurs gouvernements. Cepen- 
dant les lois particuliéres des Etats limitent habituellement cette qualifi- 
cation et ses conséquences au capitaine et aux officiers du navire, en ex- 
ceptant les simples matelots. Ortolan, dont nous partageons la maniére 
de voir sur ce point, pense toutefois que les gouvernements régis par des 
lois différentes sont libres de repousser l’exception, et peuvent en pareil 
cas traiter comme pirates tous les hommes de |’équipage. Les régles qui 
précédent ne sauraient naturellement étre appliquées au cas ot un corsaire 
a été réguliérement autorisé par son propre gouvernement et par celui 
d’un ou de plusieurs alliés co-belligérants 4 courir sus aux navires d’un 
ennemi commun. 

““Mais sont réputés et traités comme tels les capitaines de navires armés 
qui ont recu des lettres de marque d’un Etat étranger sans la permission de 
leur gouvernement; et ceux qui sont livrés 4 des actes d’hostilité sous un 
pavillon autre celui de l’Etat dont ils ont regu commission.” 


Dana in a note to Wheaton on International Law, Sec. 124, discusses at 
length the question whether insurgents are pirates and summarizes his views 
in part as follows: 


Wheaton, Int. Law, (8th ed.) p. 200, footnote: ‘‘The following proposi- 
tions are offered, not as statements of settled law (for most of them are not 
covered by a settled usage of nations, by judicial decisions of present au- 
thority, or by the agreement of jurists), but as suggestions of principles: 

“III. Ifa foreigner knowingly cruises against the commerce of a State 
under a rebel commission, he takes the chance of being treated as a pirate 
jure gentium, or a belligerent. In point of law, his foreign allegiance or 
citizenship is immaterial. In this respect, it is immaterial whether the 
sovereign whose subject he is has recognized the rebel authorities as bel- 
ligerents or not. It is not the custom for foreign nations to interfere to 
protect their citizens voluntarily aiding a rebellion against a friendly 
State, if that State makes no discriminations against them. 

“TV. If a foreigner cruises under a rebel commission, he takes the 
chance of being treated as a pirate or belligerent by his own nation and all 
other nations, as well as by that he is cruising against. If his own nation 
does not recognize the belligerency of the rebels, he is, by the law of his 
own country, a pirate. If it does, he is not. In this respect, each nation 
acts independently of others and for itself; and the courts of each nation 
are governed by the consideration whether their own political authorities 
have, or have not, recognized the belligerency.”’ 

Report of the Sub-Committee of the League of Nations’ Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document, C.196.M.70.1927.V., p. 118: ‘‘ Vessels have also been 
regarded as pirates when, their own countries remaining neutral, they 
received a commission from a foreign belligerent State and captured ves- 
sels belonging to a Power which, while an enemy of that State, was at peace 
with the vessel’s own country. This, too, is not piracy according tc inter- 
national law, but only according to the domestic law of one or more States.” 


(15) Causing a wreck of another’s ship for private ends. 


Report of the League of Nations’ Committee of Experts for the Pro- 
gressive Codification of International Law, Reply of Roumania to Ques- 
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tionnaire No. 6 on Piracy, League of Nations Document C.196.M.70.1927. 
V., p. 203: ‘We also think, as M. Matsuda points out in his admirable 
report, that a wrecker cannot be regarded as a pirate, because he does not 
employ violence. There are, however, certain acts which,in our opinion, 
are clearly acts of piracy despite the absence of violence. Thus, on the 
high seas, in places where there are sandbanks or rocks, a band of male- 
factors might send false signals or information by wireless to mislead ships 
which are in the neighborhood and so wreck them in order to plunder the 
wreck; such an act should obviously be treated as piracy and severely 
punished accordingly.” 


(16) Any unjustifiable act of violence or depredation committed for pri- 
vate ends on board a pirate ship or a ship which is not under the peculiar 
jurisdiction and protection of some state (its flag state or state of national 
character). 


Wharton, Criminal Law, Sec. 2220: ‘‘The United States courts have 
jurisdiction of murder or robbery committed on the high seas, although 
not committed on board a vessel belonging to citizens of the United States; 
as when she had no character, but was held by pirates, or persons not law- 
fully sailing under the flag of any foreign nation. If the offense be com- 
mitted on board of a foreign vessel by a citizen of the United States, or on 
board a vessel of the United States by a foreigner, or by a citizen or a 
foreigner on board a piratical vessel, the offense is cognizable by the 
United States courts.” 

See also U. S. v. Holmes, 5 Wheat. (U. 8S.) 412. 


II. Acts committed outside all territorial jurisdiction, but not on the 


high sea. 
(1) Acts of the several types catalogued under I, but committed in or 
from the air and involving air craft instead of only water craft. 


Reply of Roumania to Questionnaire on Piracy of the League of Na- 
tions’ Committee of Experts for the Progressive Codification of Interna- 
tional Law, League of Nations Document C.196.M.70.1927.V., p. 211: 
‘*Nevertheless, the word ‘aircraft’ might be added, especially as it is quite 
possible that piracy may be practised in the future by means of hydro- 
planes. Though confined at present to the high seas and unowned territory, 
the notion of piracy by aircraft may find a new application in the future if 
certain regions of the air above State territory are ultimately to be re- 
garded as free.” 

Mexican Penal Code of Aug. 13, 1931:— Articulo 146.—Serdn consider- 
ados piratas: 

I. Los que, perteneciendo a la tripulaci6n de una nave mercante mexi- 
cana, de otra nacién, o sin nacionalidad, apresen a mano armada alguna 
embarcacién, 0 cometan depredaciones en ella, o hagan violencia a las 
personas que se hallan a bordo; 

II. Los que, yendo a bordo de una embarcacién, se apoderen de ella y la 
entreguen voluntariamente a un pirata, y 

III. Los corsarios que, en caso de guerra entre dos 0 m4s naciones, hagan 
el corso sin carta de marca o patente de ninguna de ellas, o con patente de 
dos o mds beligerantes, 0 con patente de uno de ellos, pero practicando 
actos de depredacién contra buques de la Republica o de otra nacién para 
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hostilizar a la cual no estuvieren autorizados. Estas disposiciones de- 
berdn igualmente aplicarse en lo conducente a las aeronaves. 


See also in the collection of piracy laws, post, Spain, Penal Code of Sept. 
§, 1928, Art. 252. 


(2) Robbery on land. 
(a) by professional robbers. 
(b) by others than professionals. 
(3) Other unjustifiable acts of violence or depredation committed 
for private ends on land. 
(a) by professional robbers. 
(b) by others than professional robbers. 


Reply of Roumania to Questionnaire on Piracy of League of Nations’ 
Committee of Experts for the Progressive Codification of International 
Law, League of Nations Document C.196.M.70.1927.V., p. 204: ‘It is quite 
untrue that the special legal notion of piracy is due to its maritime char- 
acter. . . . Besides the high seas, there are also wnowned territories, and 
though, of course, they are always becoming rarer, they still exist; and 
until some State acquires exclusive sovereignty over them, every State, in 
virtue of the principles described above, will naturally have a theoretical 
right of punitive jurisdiction over them. Supposing, for example, that a 
band of brigands in some unowned territory attacks and plunders a con- 
voy or caravan and escapes capture by its victims, what is the difference 
from the legal point of view between piracy on the high seas and pillage in 
unowned territory? . . . If the act was committed in unowned territory, 
it is universally punishable in virtue of the same principles as those which 
make piracy on the high seas universally punishable. It would therefore 
be most desirable to substitute for the term ‘high sea’ the words ‘ place not 
subject to the sovereignty of any State’.’’ 

Hall, International Law, (8th ed.) p. 314:—‘“‘If the foregoing remarks 
are well founded, piracy may be said to consist in acts of violence done 
upon the ocean or unappropriated lands, or within the territory of the 
state through descent from the sea, by a body of men acting independently 
of any politically organized society.”’ 


Among other elements of the variety in definitions is frequent but not 
unanimous insistence on one or more of the following qualities as essential: 

(1) An intention to acquire wealth. 

(2) An intention to attack indiscriminately the nationals and ships of all 
states (except insofar as motives of personal interest—e.g. safety—lead to 
discrimination). 

(3) An intention to disclaim all state allegiance and state authority. 

(4) A menace to the commerce or other interests of all states (or of all 
sea-faring peoples). 

In considering how to define piracy one will find useful a clarifying dis- 
tinction which has been stressed often but which is sometimes ignored with 
resulting confusion. The central idea in recent times of the traditional 
concession of a common jurisdiction to all states over piracy has been that 
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the offence occurs out of the territory of every state—generally on the high 
sea. Also the traditional common offence is sea robbery, a menace to inter- 
national commerce. Nevertheless some states punish as a pirate a person 
whose offence was committed within territorial jurisdiction or was not 
robbery or any of its frequent concomitants. Of course this may be done 
without violation of international law, for the asserted jurisdiction over such 
offences may be justified on the ground that they occurred in the territory 
or on board a ship of the prosecuting state, or that the offenders were its na- 
tionals or were otherwise personally subject to its jurisdiction at the time of 
the offence, or that the offence was an attack on a ship or other interest of the 
prosecuting state. These are ordinary traditional bases of jurisdiction. 
But piracy is important as a topic for international agreement mainly 
because it furnishes an extraordinary basis of common jurisdiction—a special 
basis consisting of the nature and locality of the offence—which cannot be 
enlarged by the separate action of a state on its own behalf. By treaty two 
or more states may agree to an extension of jurisdiction over certain addi- 
tional offences which they assimilate to piracy—for instance slave-trading— 
but even these agreements are effective only between the parties and cannot 
justify governmental action which injures the interests of other states 
contrary to the traditional law of nations. 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document C.196.M.70.1927.V. (pp. 118, 119): ‘In addition to 
piracy by the law of nations, States have occasionally, by treaty or in their 
internal law, established a piracy by analogy which has no claim to be uni- 
versally recognised and must not be confused with true piracy; the as- 
similations in question can only create a sort of piracy under internal law 
and from the point of view of the countries which make them. The acts 
dealt with are of a grave nature, it is true, but they do not constitute a 
danger to the shipping and commerce of all nations indiscriminately. 
Legislators are justified in taking strong measures in such cases, but the 
classification of such acts as piracy is a fact which only concerns the State 
whose laws contain provisions to that effect. From the international 
point of view, the acts come within the competence only of the country in 
which they are punishable. No country making a capture can cite them 
as the basis of a claim to international competence nor can they justify 
actual capture by a foreign State, unless there is a convention which ex- 
pressly provides otherwise. 

“The confusion of opinion on the subject of piracy is due to failure to 
draw a clear distinction between piracy in the strict sense of the word, as 
defined by international law, and piracy coming under the private laws 
and treaties of individual States. In our view, therefore, it would be 
preferable for the Committee to adopt a clear definition of piracy applicable 
to all States in virtue of international law in general. Accordingly, we 
have the honour to submit to the Committee the following draft.” 

See Edwin D. Dickinson, “‘Is the Crime of Piracy Obsolete?” 38 Harv. 


L. Rev. 334. 
Kennedy, L. J., in Bolivia v. Indemnity Mutual Marine Assurance Co., 
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Limited (1909) 1 K.B. 785 at p. 802: “. . . The authorities show that the 
word ‘piracy’ is one capable of various shades of meaning, and that, even 
when used strictly as a legal term, it may be held to cover different subject- 
matters according as it is considered from the point of view of international 
or that of municipal lawyers. . . .” 

Hall, International Law (8th ed.), Sec. 82, p. 321: ““By the municipal 
law of many countries acts are deemed piratical and are punished as such 
which are not reckoned piratical by international law. Thus the slave 
trade is piratical in England and the United States; and in France the 
crew of an armed vessel navigating in time of peace with irregular papers 
become pirates upon the mere fact of irregularity without the commission 
of any act of violence. It is scarcely necessary to point out that municipal 
laws extending piracy beyond the limits assigned to it by international cus- 
tom affect only the subjects of the state enacting them and foreigners doing 
the forbidden acts within its jurisdiction.” 

Moore, Digest of International Law, Vol. II, Sec. 311, p. 951: “‘In con- 
sidering the subject of piracy, as affecting the exercise of authority or 
jurisdiction on the high seas, the distinction should always be borne in 
mind between piracy by law of nations, to which the present discussion 
relates, and mere statutory piracy. For the punishment of piracy by law 
of nations, express provision is indeed usually made by statute; but 
municipal legislation sometimes also denounces as piracy acts which do 
not fall within that category, in the sense of international law. An ex- 
ample of such legislation is furnished by the statutes of the United States, 
passed for the suppression of the slave trade.” 

John Marshall in a speech in the House of Representatives of the United 
States on the resolutions of Edward Livingston criticising the executive for 
deciding that one Nash alias Robins was extraditable under a treaty be- 
tween the United States and Great Britain for a murder committed by 
him, a British subject, in course of a mutiny on board a British Frigate 
on the high seas. Appendix to 5 Wheat. R. at pp. 203-205: “. . . In 
truth, the right of every nation to punish, is limited, in its nature to 
offenses against the nation inflicting the punishment. This principle is 
believed to be universally true. It comprehends every possible violation 
of its laws on its own territory, and it extends to violations committed 
elsewhere by persons it has a right to bind. It extends also to general 
piracy. 

“A pirate, under the law of nations, is an enemy of the human race; 
being the enemy of all, he is liable to be punished by all. . . . But an 
offense which in its nature affects only a particular nation, is only punish- 
able by that nation. It is by confounding general piracy with piracy by 
statute, that indistinct ideas have been produced, respecting the power to 
punish offenses committed on the high seas. A statute may make any 
offense piracy, committed within the jurisdiction of the nation passing the 
statute, and such offense will be punishable by that nation. But piracy 
under the law of nations, which alone is punishable by all nations, can only 
consist in an act which is an offense against all. No particular nation can 
increase or diminish the list of offenses thus punishable. . . .” 

See also and compare: United States v. Palmer, 3 Wheat. 610; United 
States v. Klintock, 5 Wheat. 144; United States v. The Pirates, 5 Wheat. 184. 

Bluntschli, Le Dreit International Codifié, Art. 346, Note: ‘Le droit 
qu’ont tous les états de poursuivre les pirates, est intimement lié au droit 
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de les punir. Mais ce principe ne doit étre admis qu’a l’égard du délit 
désigné par le droit international sous le nom de piraterie, et non de ce qui 
est considéré comme piraterie par les lois particuliéres de tel ou tel 
pays.” 

Calvo, Le Droit International, Vol. I, Sec. 488: ‘Cette divergence entre 
le droit des gens et les lois intérieures de certains Etats, quant 4 ce qui car- 
actérise la piraterie proprement dite, ne doit pas étre perdue de vue; car 
c’est pour n’en avoir point suffisamment tenu compte qu’ont surgi entre 
quelques gouvernements ces conflits qui avaient pour cause premiére la 
prétention d’ériger des maximes de philosophie et des doctrines de droit 
public en axiomes et en régles impératives de droit international.”’ 

See the opinion of Sir W. Scott in Le Louis (1817), 2 Dodson 210. 

Calvo, Le Droit International, Vol. I, Sec. 508: ‘‘Et ici nous devons 
rappeler la distinction établie plus haut entre la piraterie internationale, 
qui reléve du droit des gens, et celle qu’on peut appeler légale, parce qu’elle 
ne découle que d’une qualification sanctionnée par la loi propre de telle 
ou telle nation. Cette derniére sorte de piraterie, n’ayant aucun caractére 
d’universalité, ne saurait étre justiciable que des tribunaux du pays qui 
l’a élevée 4 la hauteur de crime maritime; au contraire, la piraterie du droit 
des gens peut étre punie par tout Etat qui parvient 4 s’emparer des cou- 
pables.”’ 

Pradier-Fodéré, Droit International Public, Vol. 5, p. 824, Section 
2502: 

“On peut étre considéré comme pirate suivant le droit international 
conventionnel de tous les Etats, sans étre pour cela pirate suivant le droit 
international universel. La piraterie suivant le droit international 
conventionnel est une qualification qui dépend de la volonté des Etats, 
volonté qui peut se modifier, qui peut cesser; la piraterie suivant le droit 
international universel découle de la nature des choses, qui ne varie 
point.” 

Pradier-Fodéré, Droit International Public, Sec. 2503: ‘‘Des auteurs 
ont cependant parfois qualifié d’actes de piraterie suivant le droit inter- 
national universel des faits qui ne doivent étre regardés que comme con- 
stituant la piraterie suivant le droit particulier de tel Etat, ou selon le 
droit international conventionnel. Sous d’autres rapports, il est vrai, la 
doctrine est 4 peu prés unanime pour affranchir de la qualification de 
piraterie des actes de violence et des déprédations qui sont trés condam- 
nables en eux-mémes, criminels méme, et qui ne sont nullement des faits de 
pirates proprement dits; mais on doit reconnaitre qu’il régne beaucoup 
d’incertitude dans la théorie sur ces différents points, ainsi qu’on pourra 
en juger d’aprés les solutions diverses données aux questions qui vont 
suivre.”’ 

Clifford, J., in Dole et al. v. New England Mutual Marine Insurance Co., 
2 Cliff. 394 at p. 417 (1864): “‘. . . The legislative authority of a state 
may doubtless enlarge the definition of the crime of piracy, but the state 
must confine the operation of the new definition to its own citizens and to 
foreigners on its own vessels. Two states also may agree by treaty to 
regard as piracy a particular crime which is not so defined in the inter- 
national code, and the stipulation will be obligatory upon the contracting 
parties. The effect of such a treaty is in general to give to both the 
contracting parties jurisdiction over that offence for the trial and punish- 
ment of such of the citizens of the two countries as commit the offence, but 
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the operation of such a treaty has no bearing on other nations. Woolsey 
on Int. Law, Sec. 137, p. 233... .” 

See especially, Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, 
pp. 17-19. 


A convention codifying the international law of piracy, then, would define 
a limited jurisdiction to be conceded to each state on the basis of the na- 
ture of the events constituting piracy and of their non-territorial locality, 
instead of on one of the more frequently used and familiar grounds; and the 
decisions of the courts of a certain state or the dictates of its legislation as 
to what the crime of piracy includes for the purposes of the law of that 
state, are not throughout pertinent to the scope of this common inter- 
national jurisdiction. For authoritative definitions of piracy in the in- 
ternational sense, we must look to official discussions and determinations 
of the limits of a state’s jurisdiction on this special ground under the law of 
nations. 

Universal adoption of this draft convention would not obliterate directly 
the varying definitions of crimes called piracy in the municipal law of the 
signatory states. A state might continue to punish its nationals as pirates 
for offences which do not fall under any of the specifications of the draft 
convention. It might punish foreigners as pirates for similarly varying 
offences committed in its territory or on board its ships. It might punish its 
nationals or foreigners for offences constituting piracy under the draft 
convention but which its legislation calls robbery or murder or mayhem or 
theft or some other name instead of piracy. All this would be quite con- 
sistent with full accomplishment of the main purpose of the draft convention. 
That purpose is to define the common special jurisdiction of the several 
states based on certain sorts of facts which it calls piracy. The purpose is 
not thwarted if the signatories do not assert a right to exercise jurisdiction on 
this special ground beyond the limits of the draft convention, although they 
choose to prosecute offenders within those limits through the use of different 
legal terms and municipal lawcategories. If the offence for which a foreigner 
is convicted is within the jurisdiction of the prosecuting state on any ground, 
and the procedure and penalty are proper, it can make no difference to the 
interests of another state that the municipal crime for which the conviction 
was obtained is called robbery although it is defined as is piracy by the draft 
convention; nor is it of international importance that the municipal crime is 
called piracy but is outside the international law definition of piracy. 
Adoption of the draft convention would require the signatory states to bring 
their laws into accordance with its provisions, and this would naturally tend 
to produce a measure of uniformity in the national laws; but to produce 
such uniformity is not the purpose of this draft convention. 

A most important phase of the common jurisdiction is the right to seize 
pirate ships outside all territorial jurisdiction although they are owned and 
manned by foreigners and fly a foreign flag. The expediency of conceding 
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this common police jurisdiction will lead to the inclusion of certain types of 
cases in the definition of piracy which perhaps would not be included if only 
the jurisdiction to prosecute before a court (judicial jurisdiction) were in 
question. 

While the scope of the draft convention is controlled by the international 
law of piracy, it is expedient to modify in part the traditional jurisdiction 
because of modern conditions. The modification may work in both direc- 
tions. It may be thought advisable to exclude from the common jurisdic- 
tion certain doubtful phases of traditional piracy which can now be left satis- 
factorily to the ordinary jurisdiction of a state, or of two or three states, 
stimulated to action on occasion by diplomatic pressure; and it may be 
expedient to concede common jurisdiction over certain sorts of events which 
are not beyond dispute piracy by tradition, but bear enough analogy to cases 
of undoubted piracy to justify assimilation under that caption. Therefore 
the draft convention excludes from its definition of piracy all cases of wrong- 
ful attacks on persons or property for political ends, whether they are made 
on behalf of states, or of recognized belligerent organizations, or of unrecog- 
nized revolutionary bands. Under present conditions there seems no good 
reason why jurisdiction over genuine cases of this type should not be con- 
fined to the injured state, the state or recognized government on whose behalf 
the forces were acting, and the states of nationality and domicile of the 
offender. Most of these cases would not fall indisputably under the common 
jurisdiction by traditional law, and this is an additional reason for disposing 
of them as the draft convention does. Contrariwise, the draft convention’s 
definition of piracy covers some types of cases which have not been placed 
under the common jurisdiction by definite precedents or uniform professional 
opinion. If depredations occur in or from the air outside all territorial 
jurisdiction which are similar to piratical attacks on the high seas, why 
should not these depredations be treated as piracies? Acts done with other 
purposes than robbery also are put under the common jurisdiction, although 
the typical piracy is usually defined as robbery on the high seas; for there 
is no good reason why one who does an act with intent to kill, wound, rape, 
enslave or imprison, or to steal or maliciously destroy property, which would 
be piracy if done to rob, should not be subjected te more probable retribu- 
tion through the common jurisdiction of all states, instead of to a lesser 
chance of apprehension and punishment by a single state (or one of two or 
three states) which may not have the present force, or opportunity or interest 
to serve the cause of security and order in the locality. Whichever motive 
or intent inspires the act, it is a menace to travel and commerce beyond 
territorial jurisdiction. For similar reasons, stealing property under con- 
ditions like those of piracy in all respects except that no violence is used to 
accomplish the depredation, is piracy under the draft convention. The 
operations of pirates in eastern waters today often accomplish furtive theft 
and do not involve attacks on persons. Members of a pirate crew may se 
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cretly board a ship, steal from its cargo or the staterooms of its passengers 
and escape to their craft lying near. 

The draft convention recognizes the theory that piracy involves an offence 
against the interests of all states, but this should not obscure the fact that 
the common jurisdiction over it rests on tradition and expediency and is lim- 
ited by them. It is expediency that should be the chief guide in the formu- 
lation of a convention. The use of traditional ideas of the nature of piracy 
and the scope of the common jurisdiction should be tempered and controlled 
by realization of the great changes that have occurred through the centuries 
in the conditions of commerce and travel and in offences affecting them outside 
territorial jurisdiction, in the actual relations of states, and in fundamental 
postulates of the law of nations pertaining to our topic. The doctrine of the 
freedom of the seas and the modern fine apportionment of jurisdiction among 
states on territorial, nationality, and protection of interest bases, are of late 
growth, and if the modern law of piracy is to be well fitted into this scheme 
it may be necessary to discard or modify some of the notions which charac- 
terized the law of piracy of an age with a very different adjustment of inter- 
national relations. The facts that piracy has had a distinct place in law 
and that the foreign private pirate has been treated with universal public 
enmity continuously from ancient times, should not mislead us into assuming 
that the law of piracy in its basic principles, or in its definition of the offence, 
or in the details of state authority to act in the interest of suppressing it 
always has been the same. Especially, in view of the greatly changed con- 
ditions of international intercourse today, we should expect that the scope 
of the modern offence can not be limited satisfactorily by a controlling 
reference to the old conditions of robbery on the sea by outlaw communities. 


Gebert, Die Vdélkerrechtliche Denationalisierung der Piraterie, 26 
Zeitschrift fiir Internationales Recht, 8 at pp. 13-14: ‘“‘Das Piratenrecht 
in seiner heutigen Gestalt ist ein Erzeugnis der Praxis, der Rechtsiibung, 
und nicht ein System theoretischer Rechtssitze: das ist ein Gesichtspunkt, 
der energische Beachtung erheischt, aber trotzdem hiufig ginzlich ausser 
Acht gelassen wird. Vd6lkerrechtswidrigkeit und vélkerrechtliches Verbot 
der Piraterie sind kraft unzweifelhaften Gewohnheitsrechtes allgemein 
anerkannt. Auf dieser Anerkennung fusst das ganze voélkerrechtliche 
Schutzsystem gegen die Piraterie.”’ 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie und den ihr 
Gleichgestellten Verbrechen, pp. 9-10: “‘ Aber die eigentiimliche Natur des 
Seeraubes, dessen Schauplatz der weite, der staatlichen Beherrschung 
unzugangliche Ozean bildet, bringt es mit sich, dass kein Staat, und sei es 
das seebeherrschende England, eine gehorige Bestrafung der unter seiner 
Flagge geschehenden Seeriiubereien auch nur annihernd zu garantieren 
vermag. Im praktischen Interesse ist daher in jedem Fall ein Zusammen- 
wirken aller Nationen zu einer wirksamen Bekimpfung des Ubels geboten. 
Ihre Vorbedingung aber ist die Denationalisierung des Piraten.” 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, p. 19: ‘‘ Mit der 
fortschreitenden Vélkerrechtsentwicklung aber und der zunehmenden 
Bedeutung, welche bei der stetig wachsenden Sicherheit des maritimen 
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Verkehrs auch Stérungen geringfiigerer Art auf diesem Gebiet erlangten, 
ershien ein lediglich auf den oben skizzierten Normalfall des Seeraubes 
friiherer Zeiten passender Pirateriebegriff als unzureichend, und in dem 
Bestreben, einen allen Anforderungen der Praxis geniigenden Begriff zu 
schaffen, entspann sich ein lebhafter Streit tiber die Begriffsmerkmale des 
Verbrechens, der bis auf den heutigen Tag fortdauert.”’ 

Stiel, Der Tatbestand der Piraterie, pp. 30-31: ‘‘ Das Piraterierecht als 
volkerrechtliches Rechtsinstitut in dem heutigen Sinne ist eine Erschein- 
ung jungen Datums. Der Gedankenkreis der Meeresfreiheit, in den es 
sich einfiigt (so. 0. Sec. 1) ist noch im 18., in einzelnen Beziehungen 
selbst noch im Anfang des 19. Jahrhunderts nicht mehr als ein von einer- 
freilich stets wachsenden—Anzahl von Staaten verfochtenes politisches 
Prinzip. Mag auch die Piraterie zu allen Zeiten bekimpft worden sein, sosind 
doch die rechtlichen Grundlagen des Einschreitens in alter und neuer Zeit 
durchaus verschieden. Einen der Griinde der Unsicherheit ihres vélker- 
rechtlichen Tatbestandes darf man darin sehen, dass sie ihre heutige 
Stellung im System des V6lkerrechts erst erlangte, als ihr tatsichliches 
Vorkommen schon selten geworden war. 

‘‘Entbehren nun aber auch hienach die alten Rechtssitze des Piraterie- 
rechts jeder praktischen Anwendbarkeit, so haben sie doch einen nicht zu 
unterschitzenden Wert fiir die theoretische Erkenntnis des Tatbestandes. 
Denn im Wechsel der Rechtsanschauungen ist der Tatbestand unverindert 
geblieben; aus dem historischen Rechte auf sein Wesen und seinen Inhalt 
gezogene Schliisse sind von unmittelbarer Bedeutung fiir das geltende 
Recht. Vor allem ist die historische Betrachtung geeignet, die Anschau- 
ung, dass die Piraterie ein Tatbestand seepolizeilicher und nicht kriminel- 
ler Natur ist, wesentlich zu unterstiitzen.” 


Piracy is any of the following acts, committed in a place not within the 


This clause includes as piracy only acts of violence or depredation ‘‘com- 


mitted in a place not within the territorial jurisdiction of any state.”” The 
general current of professional opinion supports this limitation, and such 
argument as can be found for exceptions to it is well covered by Article 3, 
par. 2 and Article 4. 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document C:196.M.70.1927.V., p. 117: 

‘Piracy has as its field of operation that vast domain which is termed 
‘the high seas.’ It constitutes a crime against the security of commerce 
on the high seas, where alone it can be committed. The same acts com- 
mitted in the territorial waters of a State do not come within the scope of 
international law, but fall within the competence of the local sovereign 
power. 

‘When pirates choose as the scene of their acts of sea-robbery a place 
common to all men and when they attack all nations indiscriminately, 
their practices become harmful to the international community of all 
States. They become the enemies of the human race and place them- 
selves outside the law of peaceful people.” 

See the Marianna Flora, 11 Wheat. (U.S. 1826), at pp. *39, et seq. 
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Piracy jure gentium does not include offences committed within terri- 
torial jurisdiction: Reg. v. M’Cleverty (‘The “‘ Telegraf” or ‘‘ Restauracion”’) 
(1871) 8 Moore (N.8.), 43, 17 Eng. R. 229. (The decision of the Vice- 
Admiralty Court of the Virgin Islands was based on this ground. Deci- 
sion of the Privy Council on appeal was based on the ground that the 
sale of the ship by the alleged pirate to an innocent purchaser before 
seizure passed good title and the vessel therefore was not subject to 
condemnatory proceedings.) 

Wooddeson, Lect. 34, Vol. 2, 422: ‘‘. . . piracy according to the law of 
nations, is incurred by depredations on or near the sea, without authority 
from any prince or state... .” 

Hall, International Law (Sth ed.), p. 314: “If the foregoing remarks are 
well founded, piracy may be said to consist in acts of violence done upon 
the ocean or unappropriated lands, or within the territory of the state 
through descent from the sea, by a body of men acting independently of 
any politically organized society.”’ 

Oppenheim, International Law (4th ed.), Sec. 277: “‘ Piracy as an ‘inter- 
national crime’ can be committed on the open sea only. Piracy in terri- 
torial coast waters has as little to do with International Law as other 
robberies within the territory of a State. Some writers maintain that 
piracy need not necessarily be committed on the open sea, but that it suf- 
fices that the respective acts of violence are committed by descent from 
the open sea. They maintain, therefore, that if ‘a body of pirates land 
on an island unappropriated by a civilized Power, and rob and murder a 
trader who may be carrying on commerce there with the savage inhabi- 
tants, they are guilty of a crime possessing all the marks of commonplace 
professional piracy.’ With this opinion I cannot agree. Piracy is, and 
always has been, a crime against the safety of traffic on the open sea, and 
therefore it cannot be committed anywhere else than on the open sea.” 

Per Dr. Lushington in The Magellan Pirates, 1 Spinks Eee. & Adm. R. 
81 at p. 86; 164 Eng. R. 47 at p. 50: “It has been said that these acts were 
not committed on the high seas, and therefore the murder and robbery not 
properly or legally piratical. This objection well deserves consideration; 
for it is true that murder and robbery, done upon land, and not by persons 
notoriously pirates, would not be piracy. 

Wheaton, International Law (8th ed.), Sec. 124, footnote by Dana: “‘To 
constitute piracy jure gentium it is necessary, Ist, That the offence, being 
adequate in degree,—for instance, robbery, destruction by fire, or other 
injury to persons or property—must be committed on the high seas, and 
not within the territorial jurisdiction of any nation. . . .”’ 


Of course, exclusion from the common jurisdiction does not exclude the 
possibility of prosecution. The state in whose territory the act is committed 
would have jurisdiction independently of the convention and in many cases 
other states would have jurisdiction also. If the offender is a national of 
some other state, or the offence is committed on a ship of some other state, 
that state would have jurisdiction to prosecute under familiar principles of 
the law of nations which are outside the scope of the convention. (See 
Article 16.) 

In some parts of the world where it is peculiarly difficult to suppress 
Violence and depredations against commerce in territorial waters, special 
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agreements providing for concurrent police jurisdiction may be needed. 
(See Articles 17 and 18.) These special cases, of course, cannot be covered 
by a draft convention designed for general adoption. 


1. Any act of violence or of depredation committed with intent to rob, 
rape, wound, enslave, imprison or kill a person or with intent to steal or 


destroy property. 


Force and depredation always have colored our mental pictures of piratical 
enterprises. The typical pirate has been a robber, and some writers have 
insisted that a purpose of private gain is essential. Others have argued 
that the motive may vary and that even vengeance or bare malice may be 
the inspiration of piratical attacks. The historical evidence in support of 
each side of this dispute need not be canvassed, for it is clear that the func- 
tion of this draft convention—the definition of the common jurisdiction 
of all states over certain types of major offences committed beyond the terri- 
torial jurisdiction of every state—will not be well accomplished unless the 
common jurisdiction (and therefore as a matter of convenient terminology, 
the definition of piracy) covers all serious offences otherwise like traditional 
piracy, although the motive of the offender may be an intention to slay, 
wound, rape, enslave or imprison or to destroy property and not an intention 
to rob or to gain wealth otherwise. 


Pella, La Repression de la Piraterie, 15 Recueil des Cours (1926.V.) 
147 at p. 184: ‘‘ Tous les auteurs qui se sont occupés de la piraterie ainsi que 
les législateurs sont unanimes 4 reconnaitre que les actes matériels consti- 
tutifs de cette infraction doivent consister dans des violences exercées contre 
les personnes ou dans des actes de déprédation contre les biens. Par lez- 
pression violence, on ne doit pas comprendre seulement la violence physique, 
mais aussi la violence morale.” 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 412: ‘En 
effet, la piraterie est le fait de l’exercice arbitraire et 4 main armée, d’actes 
de violences sur mer, envers les hommes et les marchandises, dans un but 
de lucre. Dés que l’un de ces signes distinctifs fait défaut, le caractére de 
piraterie disparait: dés que, par exemple, les violences ont lieu en vertu de 
l’autorisation de quelques Etats, comme c’est le cas pour la course, ou bien 
sont dirigées contre les sujets d’un seul Etat, comme c’est le cas en pour- 
suivant des buts politiques, par exemple par les Gueux de Mer hollandais 
du XVIF° siécle.” 

Halleck, International Law, Vol. I, p. 450: ‘Sir Leoline Jenkins, who 
was Judge of the Admiralty in the seventeenth century, thus defines piracy, 
in giving a charge to the grand jury at an Admiralty sessions: ‘The next 
sort of offences pointed out in the statute are robberies; and a robbery, 
when it is committed upon the sea, is what we call piracy. A robbery, 
when it is committed upon the land, does imply three things—1, that there 
be a violent assault; 2, that a man’s goods be actually taken from his per- 
son or possession; 3, that he who is despoiled be put in fear thereby. 
When this is done upon the sea, when one or more persons enter on board 4 
ship with force and arms, and those in the ship have their ship carried away 
by violence, or their goods taken away out of their possession, and are put 
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in fright by the assault, this is pzracy; and he that does so is a pirate or a 
robber within the statute. Nor does it differ the case though the party so 
assaulted and despoiled should be a foreigner, not born within the King’s 
allegiance; if he be de amicitid Regis he is eo nomine under the King’s 
protection, and to rob such a one upon the seas is piracy. Nor will it be 
any defence to a man, who takes away by force another’s ship or goods at 
sea, that he hath a commission of war from some foreign prince, unless the 
person he takes from be a lawful enemy to that prince. . . .’ (Life of Sir 
Leoline Jenkins, i. 94; see also ‘A Charge at an Admiralty Sessions,’ with 
notes, by Sir Sherston Baker, Law Magazine and Review, No. 257, p. 
412.)” 

Pradier-Fodéré, Droit International Public, Vol. V, Sec. 2491: ‘*. . . 
or, la piraterie est une menace a l’adresse de toutes les nations, et cette 
menace est d’autant plus 4 redouter, qu’elle prend sa source dans l’avidité 
du gain, la plus permanente et la plus inassouvissable des passions hu- 
maines. L/’intention de s’approprier les dépouilles des victimes est in- 
contestablement |’élément constitutif dominant de la piraterie. Les 
pirates sont sur la mer ce que les brigands sont sur les routes: des voleurs 
& main armée, des détrousseurs et, le cas échéant, des assassins. On les 
appelle encore des écumeurs de mers.”’ 

Ibid.: ‘‘Or, le propre de la piraterie, le caractére essentiel du pirate, c’est 
de courir les mers pour son compte, sans y étre autorisé par le gouverne- 
ment d’aucun Etat, dans le but de commettre des actes de déprédation, 
d’attaquer les navires de commerce de toutes les nations indistinctement, 
de s’en emparer de force, de les piller 4 main armée, de commettre toutes 
autres sortes d’attentats contre les personnes, de voler ou de détruire le 
bien d’autrui.” 

Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document C.196.M.70.1927.V., p. 117: ‘Certain authors take 
the view that desire for gain is necessarily one of the characteristics of 
piracy. But the motive of the acts of violence might be not the prospect 
of gain but hatred or a desire for vengeance. In my opinion it is preferable 
not to adopt the criterion of desire for gain, since it is both too restrictive 
and contained in the larger qualification ‘for private ends.’ It is better, 
in laying down a general principle, to be content with the external char- 
acter of the facts without entering too far into the often delicate question 
of motives. Nevertheless, when the acts in question are committed from 
purely political motives, it is hardly possible to regard them as acts of 
piracy involving all the important consequences which follow upon the 
commission of that crime. Such a rule does not assure any absolute im- 
punity for the political acts in question, since they remain subject to the 
ordinary rules of international law.”’ 

Bishop on Criminal Law, 9th ed., Sec. 553: ‘‘ Piracy is robbery or any 
other like forcible depredation on the high seas, committed for gain or 
other private ends, in a spirit of hostility to mankind.”’ 

Riquelme, I, 237: ‘‘. . . los pirates, segun la ley de las naciones, son 
aquellos que corren los mares por su propia autoridad, y no bajo el pabel- 
lon de un Estado civilizado, para cometer toda clase de desafueros 4 mano 
armada, ya en paz ya en guerra, contra los buques de todos los pueblos.” 

Molloy, De Jure Maritimo et Navali, Book I, Chap. IV, Sec. XVI: 
“Tf a Pirate attacks a Ship, and only takes away some of the Men, in 
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order to the selling them for slaves, this is Piracy by the Law Marine; but 
if a Man takes away a Villain or Ward, or any other Subject, and sells 
them for slaves, yet this is no robbery by the Common Law.” 

Richard Allen, Attorney General, in the opening address to the jury at 
the trial of Tucker, et al. alleged associates of Major Steve Bonnet at 
Charlestown, Province of South Carolina (1718)—15 Howell’s State 
Trials, 1231 at p. 1243: ‘‘. . . For pirates are not content with taking from 
the merchants what things they stand in need of, but throw their goods 
overboard, burn their ships, and sometimes bereave them of their lives 
for pastime and diversion, as we have had frequent instances of late, and 
prove destructive to all trade and commerce in general. . . . 

Oppenheim, International Law, Sec. 275 (4th ed., Vol. I, pp. 503-504): 
‘““The object of piracy is any public or private vessel, or the persons or the 
goods thereon, whilst on the open sea. In the regular case of piracy the 
pirate wants to make booty; it is the cargo of the attacked vessel which is 
the centre of his interest, and he might free the vessel and the crew after 
having appropriated the cargo. But he remains a pirate, whether he 
does so or whether he kills the crew and appropriates the ship, or sinks her. 
On the other hand, the cargo need not be the object of his act of violence. 
If he stops a vessel and takes a rich passenger off with the intention of 
keeping him for the purpose of a high ransom, his act is piracy; it is like- 
wise piracy if he stops a vessel merely to kill a certain person on board, al- 
though he may afterwards free vessel, crew, and cargo.” 

Story, J., in U. S. v. The Malek Adhel, 2 How. 211, at p. 232: “If he 
willfully sinks or destroys an innocent merchant ship without any other 
object than to gratify his lawless appetite for mischief, it is Just as much 
piratical aggression, in the sense of the law of nations and of the act of 
congress. as if he did it solely and exclusively for the sake of plunder, lucri 
causa. The law looks at it as an act of hostility, and being committed by 
a vessel not commissioned and engaged in lawful warfare, it treats it as the 
act of a pirate, and of one who is emphatically hostis humani generis.” 

Wheaton, International Law, (8th ed.), Sec. 124, footnote by Dana: 
“To constitute piracy jure gentium it is necessary, lst, That the offence, 
being adequate in degree,—for instance, robbery, destruction by fire, or 
other injury to persons or property,—must be committed on the high seas, 
and not within the territorial jurisdiction of any nation; and, 2d, That 
the offenders, at the time of the commission of the act, should be in fact 
free from lawful authority, or should have made themselves so by their 
deed, or, as Sir L. Jenkins says (ii. 714), ‘out of the protection of all laws 
and privileges,’ or, in the words of the Duc de Broglie (Ecrits, i. 365), 
‘qui n’ait ni feu ni lieu’: in short, they must be in the predicament of 
outlaws. 

‘“‘It has sometimes been said, that the act must be done lucri causa, and 
the English common-law definition of animus furandi has been treated as a 
requisite; but the motive may be gratuitous malice, or the purpose may be 
to destroy, in private revenge for real or supposed injuries done by per- 
sons, or classes of persons, or by a particular national authority.”’ 

Hyde, International Law, Section 232: ‘‘Piratical acts may assume a 
variety of forms. They may include, for example, homicide or robbery or 
burning. They may be directed against the ship on which the actors are 
lodged, or against its officers, or against another vessel and its occupants. 
They may represent the united effort of persons controlling a vessel so that 
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the ship itself is transformed into a piratical craft. Coincident in time 
with the birth of the United States, certain seas were infested with brig- 
ands whose regular occupation was the robbery and seizure of merchant 
vessels as a means of enriching the captors. The purpose of their under- 
takings and their indifference as to the nationality of the victims may have 
been responsible for the belief that he was not a pirate whose acts were 
directed against the vessels of a single State. It is now understood, how- 
ever, that the sea-brigand cannot, by so limiting the scope of his opera- 
tions, free himself from a piratical character. 

‘“‘As piracy does not necessarily involve the taking of property, the 
absence of an intent to steal is not necessarily decisive of the character of 
what takes place. According to Dana, ‘the motive may be gratuitous 
malice, or the purpose may be to destroy, in private revenge for real or 
supposed injuries done by persons or classes of persons, or by a particular 
national authority.’” 

Hall, International Law (8th ed. by Pearce Higgins), p. 311: ‘‘When the 
distinctive mark of piracy is seen to be independence or rejection of state 
or other equivalent authority, it becomes clear that definitions are in- 
adequate which, as frequently happens, embrace only depredations or acts 
of violence done animo furandi.”’ 

See also: Field, A Project for an International Code, Art. 82. 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, p. 35: ‘‘ Der 
Regel entsprechend, dass der Pirat sein Handwerk aus Gewinnsucht 
betreibt und auf seine Bereicherung ausgeht, erklirte man friiher ziemlich 
allgemein den animus furandi, die gewinnsiichtige Absicht, auf welche 
auch schon die Bezeichnung ‘Seeriuber’ hinweist, als zum Begriff der 
Piraterie notwendig. Die Mehrzahl der neueren Vélkerrechtslehrer aber 
sieht von diesem Erfordernis ab, und ihre Ansicht diirfte das Richtige 
treffen. Fehlt auch der animus furandi und beschrankt sich der Pirat 
lediglich auf die Zerst6rung fremder Giiter, so ist doch der praktische 
Effekt derselbe.”’ 

Franz v. Liszt (12th ed. edited by M. Fleischmann), Vélkerrecht, p. 299: 
“‘Seeraub is die auf offener See von der Mannschaft eines Privatschiffes 
begangene rechtswidrige Gewalttat gegen Personen cder Sachen.” 

Also see elaboration of this definition, idem, p. 300, especially the 
following: ‘“‘. . . Ob das Schiff unter der Flagge eines zur V6lker- 
rechtsgemeinschaft gehérenden Staates faihrt, oder ob es gar keine oder 
eine schwarze oder eine vélkerrechtlich nicht anerkannte Flagge fiihrt, 
its gleichgiiltig. 

“Der vélkerrechtliche Begriff des Seeraubes deckt sich nicht mit dem 
strafrechtlichen Begriffe des Raubes auf offener See. Er ist wesentlich 
weiter als dieser. Jede Gewalttat auf offener See ist Seeraub im Sinne des 
Voélkerrechts. Also auch die Tétung oder Verwundung von Menschen, 
selbst wenn dabei keine Wegnahme fremden Eigentums erfolgt; auch die 
Beschidigung oder Zerst6rung von fremdem Eigentum, selbst wenn eine 
Aneignung desselben nicht vorausgegangen ist; auch Freiheitsberaubung 
oder Notzucht usw. Es bedarf daher nicht des verschwommenen Begrif- 
fes der Quasipiraterie, um die simtlichen Faille zu decken.”’ 


If, however, it seems necessary to justify so wide a definition by reference 
to the past the following questions may be raised. 
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Suppose that a band of lawless men set sail with the purpose of commit- 
ting such violence or depredations on the high sea as chance and their views 
of advantage might determine. If, on occurrence of an opportunity, 

(a) they attacked a foreign merchant ship to kill a man who had incurred 
their vengeance, 

(b) they attacked a foreign merchant ship to wound a man who had 
incurred their vengeance, 

(c) they attacked a foreign merchant ship to rape, 

(d) they attacked a foreign merchant ship to capture and enslave the 
persons on board (compare the acts of Moorish pirates in former 
centuries), 

(e) they attacked a foreign merchant ship to capture and hold for ransom 
the persons on board (compare again the acts of Moorish pirates), 

(f) or even if they attacked only to maliciously destroy property, or 
found property unprotected on the high seas and maliciously destroyed it, 
would the law of nations in any of these cases prohibit any state from 
treating the perpetrators as pirates (quite without regard to any pur- 
pose of robbery)? Certainly such a band would be as much a menace to 
international commerce as a band of sea-robbers of like force and readiness 
for mischief. 

If these questions all receive answers in favor of the common jurisdiction, 
then as far as the motivation of the act of violence or depredation is con- 
cerned, the draft convention has met the test except as to the case of ‘‘in- 
tent to steal.” In view of the frequent occurrence of thefts from vessels in 
eastern waters by professionals who escape to their own craft lying near, it is 
inexpedient to exclude the case of theft without violence or the case of vio- 
lence with intent to commit theft. 

Of course it should be remembered that the common jurisdiction does not 
attach unless other elements also are present in the case: if the attack or 
attempt takes place from on shipboard there must be involved a pirate ship 
or one without national character, and in any event the act must be done 
beyond all territorial jurisdiction. 

It is contended by Stiel (Der Tatbestand der Piraterie), and some other 
writers that piracy does not consist of single acts of violence or depre- 
dation, but of a manner of life or sort of enterprise. Pirates are those who 
follow a career of sea-robbery. Therefore a single isolated attack by persons 
who had no further purpose of depredation on the sea and thenceforth 
confined their criminal activities to land would not fall under the common 
jurisdiction. 


Stiel, “‘Der Tatbestand der Piraterie,’’ pp. 28-86, insists on a robbing 
career or enterprise on the high seas as the essence of piracy. Particular 
piratical offences, in Stiel’s view, are products or incidents of piracy and 
even may occur exclusively in territorial waters or on land without affect- 
ing the international law character of the enterprise provided that the 
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perpetrators are a band of professional high sea robbers. It is the high 
sea phase of the essential enterprise which Stiel emphasizes as the basis of 
a common international authority to seize the pirate ship on the high seas. 
Many other authorities insist on the sea robbery element, but some do not 
go as far as Stiel in requiring the adoption of a career by the robbers. 
They would class an isolated robbery of the defined sort as piracy. 

Dr. Hugo Gebert, ‘“‘Die Vélkerrechtliche Denationalisierung der Pira- 
terie,”’ 26 Zeitschrift fiir Internationales Recht, 8, at pp. 24-25: ‘‘Das 
ergibt sich allerdings mehr aus rein praktischen als aus juristischen 
Erwigungen. Dass ein piratisches Unternehmen, von dem man sich 
Erfolg verspricht, breit angelegt sein muss, liegt auf der Hand. Der 
Piraterie muss etwas vom ‘Beruf’ anhaften; sonst diirften Aufwand und 
Erfolg sich kaum decken. Die Piraterie wird sich daher stets als eine 
Mehrheit von Akten, niemals als ein Kinzelakt darstellen.”’ 

But see Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, pp. 38—40. 


This doctrine results from two preconceptions :—the traditional conception 
of the typical pirate relating back to the days of the large outlaw commu- 
nities, and the conception of an offence against all the world as an essential 
theoretical basis for the common jurisdiction. The doctrine runs contrary 
to the dictates of expediency and to practical operation of municipal law. 
It may be tested by the following hypothetical case. 

A number of men of criminal inclinations, citizens of State X, plan to 
waylay a certain Swedish ship on the high sea and make off with a lot of gold 
bullion, part of its cargo. This is definitely the only object of their plotting 
and confederation. They purpose to separate permanently after the ven- 
ture and go no more to sea. They obtain a ship registered under State X 
law and make the attack on the high sea. Under the draft-convention 
this offence would be subject to the judicial jurisdiction of whatsoever state 
should seize the perpetrators legally, and a warship of any state—e.g. France 
—encountering the offending ship on the high sea after the success of its 
venture could seize it without committing an international wrong. It 
seems incredible and inconsistent with ancient pronouncements often re- 
peated in modern days that France would not have jurisdiction under the 
law of nations to thus seize the ship and its criminal crew, and to prosecute 
and punish them through its tribunals. (Of course, we are not considering 
whether French law provides for prosecution in such a case.) If one requires 
a satisfaction of the theoretical demand for an international factual offence, 
he can find it in the attack by the citizens and ship of X against a Swedish 
ship on the high sea and the consideration that although the venture is an 
isolated one from the viewpoint of the offenders, if such ventures are not 
discouraged, in the mass they tend to become a menace to international 
intercourse. It is a natural consequence of such an event that all sea-faring 
nations should feel some apprehension of like danger to their commerce. 
It seems absurd to insist that the common jurisdiction in a case like this 
hypothetical one depends on the collateral ulterior motives and purposes of 
the offenders which generally are not definite, are quite difficult to ascertain 
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and analyze and, therefore, from the viewpoint of expediency can have no 
persuasive influence in practice on the assumption of jurisdiction. A resort 
to fictitious presumptions, of course, is an indirect admission that Jurisdic- 
tion should be conceded, and fictitious presumptions are even more objec- 
tionable for their clouding of reason and understanding in international 
legislation than they are in municipal law. 


Wheaton, International Law (Sth ed.), Sec. 124, footnote by Dana: ‘‘It 
must be admitted, that the attempted definitions of piracy are unsatisfac- 
tory; some being too wide, and some too narrow. ‘The author’s descrip- 
tion, rather than definition, is perhaps the most adequate. Some writers, 
and even judges, seem to have treated the phrase hostis humani generis as 
if it were a definition of piracy. Dr. Tindal, Howell’s State Trials, xii. 
1271-2, note, in the case of privateers of James II, reports this point as 
made and overruled; and says, ‘It is neither a definition nor as much as a 
description of a pirate, but a rhetorical invective.” It is true, that a 
pirate jure gentium can be seized and tried by any nation, irrespective of 
his national character, or of that of the vessel on board which, against 
which, or from which, the act was done. The reason of this must be, that 
the act is one over which all nations have equal jurisdiction. This can 
result only from the fact, that it is committed where all have a common, 
and no nation an exclusive, jurisdiction, z.e., upon the high seas; and, if on 
board ship, and by her own crew, then the ship must be one in which no 
national authority reigns. The criminal may have committed but one 
crime, and intended but one, and that against a vessel of a particular 
nation; yet, if done on the high seas, under certain circumstances hereafter 
to be referred to, he may be seized and tried by any nation. In such case, 
it cannot be necessary to satisfy the court affirmatively, as a fact, that he 
had a purpose to plunder vessels of all nations, or vessels irrespective of 
nationality; nor would the court be driven to an artificial presumption of 
law, contrary to the facts in the case, that such general hostile purpose 
existed.”’ 

Serhassan Pirates, Eng. (1845) 2 W. Rob. 354. (Award of bounties 
under Stat. 6 Geo. IV, upon capture of piratical prahns off the island of 
Serhassan): ‘‘It can make no difference whether they were inhabitants of 
that or any other island, nor can it be imagined that the title of pirate 
attaches solely to persons following an avowed piratical occupation upon 
the high sea. In the sea where this transaction took place there is every 
species of distinction to be found. ‘There are, for example, persons who 
carry on the sole business of pirates, and whose only occupation is piracy. 
There are others, again, who resort to it only at fixed and particular 
periods; whilst others are there found, who, availing themselves of con- 
tingent circumstances, show a piratical disregard of all rights only as 
opportunities favourable to the attempt may arise.” 

Davis, J., in Dole v. Merchants’ Insurance Co., 51 Me. 465, 468: ‘‘No one 
has ever contended that a man could not be convicted of robbery, unless 
he had a general purpose to rob everybody. Such a rule is no more 
applicable to robbery on the seas, than on the land. If an act of piracy is 
proved, it surely would not be a good defence for the pirates, that their 
purpose was to seize vessels belonging to citizens of one nation only; or 
even that the piratical enterprise was designed for the taking of only a 
single ship.” 
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See also In re Tivnan, 5 Best & 8. 645; Attorney-General v. Kwok-a-Sing, 
5 P. C. 179; United States v. Smith, 5 Wh. 153; United States v. Brig Malek 
Adhel, 2 How. 210. 


It is not of the essence of a single piratical act that the interests of the 
whole world be directly threatened by it or by the purposes of its perpe- 
trators, nor does a single band of pirates necessarily threaten the commerce of 
all states; but piratical attacks and attempts on the high sea or elsewhere 
beyond territorial jurisdiction are of a sort which justifies suppression by all 
states to prevent the growth of a menace to international commerce and 
transportation. 


Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, pp. 36-37: 
‘‘Ebensowenig wie der animus furandi diirfte die ununterschiedliche, 
Feindseligkeit gegen alle Nationen, die ‘general hostility,’ als ein Erfor- 
dernis der Piraterie zu betrachten sein. Freilich ist es das Gewéhnliche, 
dass der Seeriiuber gegeniiber allen Fahrzeugen ohne Unterschied der 
Nation sein Handwerk ausiibt. Es ist kein Grund abzusehen, dass er 
sich auf die Schiffe einer bestimmten Nation beschrinken sollte, es sei 
denn, seine Handlungen hitten einen politischen Charakter; und in 
diesem Falle wird in der Tat meistens von Seeriiuberei nicht die Rede 
sein kénnen, nicht aber, weil die ‘general hostility’ fehlt, sondern in der 
Regel der Auftrag einer verantwortlichen Staatsgewalt oder die politische 
Absicht und das Fehlen des verbrecherischen Willens das Vorhandensein 
des Delikts ausschliesst. (Vgl. das S. 41 Gesagte.) Im iibrigen fiihren 
praktische wie moralische Erwigungen dazu, das in Frage stehende 
Requisit zum Vorhandensein des Tatbestandes der Piraterie als iiber- 
fliissig erscheinen zu lassen. 

“‘Bei seeriuberischen Handlungen, welche auf die Fahrzeuge einer 
bestimmten Nation beschrinkt bleiben, ist das verbrecherische Moment 
in demselben Masse vorhanden, wie wenn diese Beschrinkung fehlte. Die 
Strafwiirdigkeit des piraten erleidet keine Anderung. Es werden ferner 
zwar in diesem Falle nicht die Handelsschiffe aller Nationen bedroht, aber 
kann der solcherweise angerichtete Schaden nicht trotzdem sehr wohl 
auch andere Nationen treffen? Ich méchte die Stellung der letzteren mit 
der der Neutralen zu zwei kriegfiihrenden Michten vergleichen. Es bedarf 
weiter keines Wortes, dass ein Seekrieg auch unbeteiligte Dritte, selbst 
jetzt noch, nachdem die Grundsitze der Pariser Seerechtsdeklaration tiber 
das neutrale Gut allgemein zur Geltung gelangt sind, stark in Mitleiden- 
schaft zieht. In ganz beschrinktem Masse trifft dasselbe fiir den vorlie- 
genden Fall zu, um so mehr, als die auf der genannten Konferenz pro- 
klamierten Grundsitze sicherlich nicht vom Seerdiuber beobachtet werden 
diirften. Es diirfte ferner bei einer Beantwortung der hier behandelten 
Frage im entgegengesetzten Sinne dem Seerduber eine Sicherheit erwach- 
sen, die zur Nachahmung anreizt, und was dem einen Staate heute, kann 
dem andern morgen passieren.”’ 


To avoid misapprehension, it may be well to distinguish here the case of a 
casual attack by persons on board a ship of State X against a ship of State Y 
on the high seas. Unless the ship of State X has been devoted to a piratical 
enterprise by those in dominant control of it, it is not a pirate ship and 
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therefore the attack would not fall under the common jurisdiction (see 
Article 3, 1 and Article 4). 


. . . for private ends. 


Although states at times have claimed the right to treat as pirates un- 
recognized insurgents against a foreign government who have pretended to 
exercise belligerent rights on the sea against neutral commerce, or privateers 
whose commissions violated the announced policy of the captor, and al- 
though there is authority for subjecting some cases of these types to 
the common jurisdiction of all states, it seems best to confine the common 
jurisdiction to offenders acting for private ends only. There is authority 
for the view that this accords with the law of nations. The cases of 
acts committed for political or other public ends are covered by Article 16. 
The explanation of this treatment is given under that article. 

If the forces or employees of any state or government by mutiny or other- 
wise should seize a ship and use it to plunder on or over the high sea on their 
own account, this, of course, would be piracy and fall under the common 
jurisdiction. The acts would be committed for private ends, not for public 
ends, and there would be no question of the immunity which pertains to 
state or governmental acts. 


See Proceedings before the Lords of the Council and the Admiralty in 
relation to the Trials of John Golding et al. as Pirates, though acting under 
King James the Second’s Commission (5 Wm. and Mary 1693), 12 


Howell’s State Trials, 1269. 

Halleck, International Law, Vol. I, p. 450: ‘‘Sir Leoline Jenkins, who 
was Judge of the Admiralty in the seventeenth century, thus defines 
piracy, in giving a charge to the grand jury at an Admiralty sessions:— 
‘The next sort of offences pointed out in the statute are robberies; and a 
robbery, when it is committed upon the sea, is what we call piracy. . . . 
Nor does it differ the case though the party so assaulted and despoiled 
should be a foreigner, not born within the King’s allegiance; if he be de 
amicitid Regis he is eo nomine under the King’s protection, and to rob such 
a one upon the seas is piracy. Nor will it be any defence to a man, who 
takes away by force another’s ship or goods at sea, that he hath a commis- 
sion of war from some foreign prince, unless the person he takes from be a 
lawful enemy to that prince... .’ (Life of Sir Leoline Jenkins, i. 94; see 
also ‘A Charge at an Admiralty Sessions,’ with notes, by Sir Sherston 
Baker, Law Magazine and Review, No. 257, p. 412.)” 

Brierly, The Law of Nations (1928), p. 154: ‘‘Thus an act cannot be 
piratical if it is done under the authority of a state, or even of an insurgent 
community whose belligerency has been recognized.” 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 412: ‘En 
effet, la piraterie est le fait de l’exercice arbitraire et 4 main armée, d’actes 
de violences sur mer, envers les hommes et les marchandises, dans un but 
de lucre. Dés que I’un de ces signes distinctifs fait défaut, le caractére de 
piraterie disparaft: dés que, par exemple, les violences ont lieu en vertu de 
l’autorisation de quelques Etats, comme c’est le cas pour la course, ou 
bien sont dirigées contre les sujets d’un seul Etat, comme c’est le cas en 
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poursuivant des buts politiques, par exemple par les Gueux de Mer 
hollandais du XVI° siécle.”’ 

Halleck, International Law (3rd ed.), Vol. II, p. 120, footnote: “It is an 
open question whether privateers, commissioned by a deposed sovereign, 
are pirates or not. For arguments on the subject see, An Essay Concern- 
ing the Laws of Nations and the Rights of Sovereigns, by Matthew Tindal, 
LL.D., London, 1734. This work is quoted at some length by Sir R. 
Phillimore (Int. Law, I, 362), who inclines to the opinion that such ships 
are pirates. ... 

‘““When, in 1569, the Prince of Orange issued letters of marque to the 
gentlemen and others who became so notorious as the gueux de mer, many 
of them were punished as pirates; ‘not so much,’ says Martens, ‘on ac- 
count of their excesses, as because it was not thought that the Prince of 
Orange had power to grant such letters of marque.’”’ 

Spanish decree of April 24, 1898, 5 Revue générale de droit international 
public, 1898, p. 761, Art. 7: “‘Seront considérés et jugés comme pirates, avec 
toute la rigueur des lois, les capitaines, patrons officiers des navires qui, 
n’étant ni nord-am¢ricaines, ni montés par un équipage aux deux tiers 
amé¢ricains, seront capturés exergant des actes de guerre contre |’Espagne, 
méme s’ils sont pourvus de lettres de marque délivrées par la République 
des Etats-Unis.” (See also, p. 315, post.) 

See also, Stiel, Der Tatbestand der Piraterie, pp. 97-108. 

Hall, International Law (8th ed. by Pearce Higgins), p. 310:—“‘ Pirates, 
according to Bynkershoek, are persons who depredate by sea or land 
without authority from a sovereign. The definition, like most other 
definitions of pirates and piracy, is at once too wide and too narrow to 
correspond exactly with the acts which are now held to be piratical, but it 
may serve as a starting-point by directing attention to the external charac- 
teristic by which, next to their violent nature, they are chiefly marked. 
Piracy includes acts differing much from each other in kind and in moral 
value; but one thing they all have in common: they are done under condi- 
tions which render it impossible or unfair to hold any state responsible for 
their commission. A pirate either belongs to no state or organized politi- 
cal society, or by the nature of his act he has shown his intention and his 
power to reject the authority of that to which he is properly subject. So 
long as acts of violence are done under the authority of the State, or in 
such way as not to involve its supersession, the state is responsible, and it 
alone exercises jurisdiction.”’ 

5 Bacon’s Abridgement, 163: “‘ Piracy is incurred by depredations on or 
near the sea, without authority from any prince or state. For if these 
violations of property be perpetrated by any national authority, they are 
not acts of piracy. Thus, when a Bristol merchant ship, in the reign of 
Charles the Second, was taken by the Algerines, and afterwards driven on 
the coast of Ireland with some Turks and renegadoes on board, Sir Leoline 
Jenkins, then Judge of the Admiralty, certified to the king in the following 
words (2 Sir L. Jenk. 791): ‘As for the Moors and Turks that are so by 
birth, and were found on board this ship, it is my humble opinion, that 
since the government of Algiers is owned as well by several treaties of 
peace and declarations of war, as by the establishment of trade, and even 
of consuls and residents among them, by so many princes and states, and 
particularly by your majesty, they cannot, as I humbly conceive, be pro- 
ceeded against as pirates or sea-rovers, acting without a commission, but 
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are to have the privileges of enemies in an open war, and must be received 
to their ransom by exchange or otherwise, the ordering of which doth in 
this case belong to the Lord High Admiral.”’ 

Depredation in war against complainant’s state is not piracy: Pelagii v. 
The Spanish Ambassador, Bulstrode 27 at pp. 27, 28-29. See also 2 R. 
3f.2—(summarized by Coke, C. J., in The King v. Marsh, 3 Bulstrode 27 
at p. 208). See also Wharton, Digest of International Law, Secs. 381-385. 

Russell on Crimes (Sth ed.), p. 261: ‘‘In time of peace, any act of de- 
predation on a ship is prima facie an act of piracy, but in time of war 
between two countries, the presumption is that depredation by the citizens 
of one country upon a ship of the other is an act of legitimate warfare, and 
it is immaterial whether the act was done by soldiers or volunteers, and 
whether it was commanded by the State of which they were citizens, or 
when done ratified by it. The animus belligerendi excludes the animus 
furandi which is an essential element in robbery.” 

Schlikker, Die Vélkerrechtliche Lehre von der Piraterie und den ihr 
Gleichgestellten Verbrechen, p. 41: “‘Damit nicht genug, wird man auch 
noch verlangen miissen, dass die fragliche Handlung nicht lediglich zu 
politischen Zwecken geschah, sondern vielmehr privaten Beweggriinden 
entsprang, wie dies auch Bishop ausdriicklich tut; ‘for gain or other 
private ends of the doers’.”’ 

Idem, p. 71: “‘Ist man einmal dahin gelangt, Insurgentenfahrzeuge 
deswegen nicht den Piraten gleich zu behandeln, weil ihre Handlungen 
einen politischen Charakter tragen, so wird man konsequenterweise die 
Frage nach dem Vorhandensein einer politisch organisierten Gemein- 
schaft, deren Ermichtigung ja bis zu einem gewissen Grade ein Aquivalent 
der mangelnden staatlichen Autorisation bildet, ganz fallen lassen und 
auch bei einem Schiffe, das in seinem Vorgehen solitir dasteht, sofern es 
nur eine reale politische Absicht verfolgt, von dem Delikt der Piraterie 
absehen.”’ 

Idem, p. 69: ‘‘Bewaffnete Unternehmungen zur See seitens Aufstiin- 
discher, denen die Anerkennung als kriegfiihrende Macht fehlt, werden 
nach weit verbreiteter Anschauung ganz allgemein der Piraterie gleich- 
gestellt. Doch widerstrebt ein derartiges Verfahren dermassen dem 
Billigkeitsgefiihl, dass sich im Laufe der Zeit eine stetig wachsende 
Tendenz zugunsten einer milderen Anschauung erkennen lasst. 

“‘Zwar ist eine politische Gemeinschaft vor ihrer Anerkennung als 
Kriegfiihrende Macht dem Vélkerrecht unbekannt und kann als solche 
keinerlei Akten einen legalen Charakter verleihen. Insurgentenfahrzeuge, 
welche in den Verdacht der Piraterie geraten, werden sich daher niemals 
auf ihre Auftraggeber berufen kénnen. . . .” 

Idem, p. 70: ‘““Genau genommen, ist der Pirat ein Mensch, der seine 
privaten Vorteile oder seine persénliche Rache durch Raub und Mord 
befriedigt. Derjenige, welcher politische Ziele verfolgt, mag bis zu 
einem gewissen Grade gleichartige Taten vollbringen, aber seine moralische 
Haltung ist eine andere, und die Handlungen selbst werden sich innerhalb 
wohl bemerkbarer Grenzen halten. Das sittliche Niveau des aus poli- 
tischen Griinden Handelnden ist ein so verschiedenes von dem des ge- 
meinen Raubers der Meere, dass eine Geichstellung beider den Anfor- 
derungen der Billigkeit durchaus zuwiderliuft. Aber auch praktische 
Erwagungen dirften eine derartige Gleichstellung kaum erheischen.”’ 

Hall, International Law, 8th ed., p. 317, footnote: ‘‘In the French 
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Instructions issued to the officers of the Navy on the application of In- 
ternational Law in war (Jan. 30, 1916) it is stated that ‘the captain, 
officers, and crew of every privateer commissioned by a Government 
signatory of the Declaration of Paris, 1856, being liable to the punishments 
provided for the crime of piracy, must not be considered as prisoners of 
war but must be sent to the nearest French authority to be proceeded 
against according to the laws of the Republic’ (Art. 117). The Washing- 
ton Treaty relating to the use of submarines and noxious gases in warfare, of 
the 6 Feb., 1922, also provides that any person violating the rules therein 
adopted, even if such violation was by order of their government ‘shall be 
liable to trial and punishment as if for an act of piracy, and may be 
brought to trial before the civil or military authorities of any Power 
within the jurisdiction of which he may be found’ (Art. 3). In both these 
cases there is imported into the term of piracy a meaning different from 
that which it is generally recognized as having, though in the case of the 
Magellan Pirates (1853, 1 Spinks 81), Dr. Lushington said, ‘I am aware 
that it has been said that a state cannot be piratical, but I am not disposed 
to assent to such a dictum as a universal proposition.’ ”’ 


Oppenheim, International Law, Sec. 273: ‘‘Private vessels only can 
commit piracy. A man-of-war or other public ship, so long as she remains 
such, is never a pirate. If she commits unjustified acts of violence, 
redress must be asked from her flag State, which has to punish the com- 
mander, and to pay damages where required. But if a man-of-war or 
other public ship of a State revolts, and cruises the sea for her own pur- 
poses, she ceases to be a public ship, and acts of violence then committed 
by her are indeed piratical acts. A privateer is not a pirate as long as her 
acts of violence are confined to enemy vessels, because such acts are 
authorised by the belligerent in whose services she is acting. And it 
matters not that the privateer is originally a neutral vessel. But if a 
neutral vessel were to take letters of marque from both belligerents, she 
would be considered a pirate. 

‘Doubtful is the case where a privateer, in a civil war, has received her 
letters of marque from the insurgents; and, further, the case where, during 
a civil war, men-of-war join the insurgents before they have been recog- 
nised as a belligerent Power. It is evident that the legitimate Govern- 
ment will treat such ships as pirates; but third Powers ought not to do so, 
so long as these vessels do not commit any act of violence against ships of 
these third Powers. Thus, in 1873, when an insurrection broke out in 
Spain, Spanish men-of-war stationed at Carthagena fell into the hands of 
the insurgents, and the Spanish Government proclaimed these vessels 
pirates, Great Britain, France, and Germany instructed the commanders 
of their men-of-war in the Mediterranean not to interfere as long as these 
insurgent vessels abstained from acts of violence against the lives and 
property of their subjects. On the other hand, when in 1877 a revolu- 
tionary outbreak occurred at Callao in Peru, and the ironclad Huascar, 
which had been seized by the insurgents, put to sea, stopped British 
steamers, took a supply of coal without payment from one of these, and 
forcibly took two Peruvian officials from on board another where they 
were passengers, she was justly considered a pirate and was attacked by 
the British Admiral de Horsey, who was in command of the British 
squadron in the Pacific. 

“It must be emphasized that the motive and the purpose of such acts of 
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violence do not alter their piratical character, since the intent to plunder 
(animus furandz) is not required. Thus, for instance, if a private neutral 
vessel without letters of marque during war, out of hatred of one of the 
belligerents, were to attack and to sink vessels of such belligerent without 
plundering at all, she would nevertheless be considered as a pirate. 

“The case must also be mentioned of a privateer or man-of-war which, 
after the conclusion of peace, or the termination of war by subjugation 
and the like, continues to commit hostile acts. If such vessel is not 
cognisant of the fact that the war has come to an end, she cannot be con- 
sidered as a pirate. Thus the Confederate cruiser Shenandoah, which in 
1865, for some months after the end of the American Civil War, attacked 
American vessels, was not considered a pirate by the British Government 
when her commander gave her up to the port authorities at Liverpool in 
November 1865, because he asserted that he had not known till August 
of the termination of the war, and that he had abstained from hostilities 
as soon as he had obtained this information.” 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document C.196.M.70.1927.V., p. 117: “‘Certain authors take 
the view that desire for gain is necessarily one of the characteristics of 
piracy. But the motive of the acts of violence might be not the prospect 
of gain but hatred or a desire for vengeance. In my opinion it is prefer- 
able not to adopt the criterion of desire for gain, since it is both too restric- 
tive and contained in the larger qualification ‘for private ends.’ It is 
better, in laying down a general principle, to be content with the external 
character of the facts without entering too far into the often delicate 
question of motives. Nevertheless, when the acts in question are com- 
mitted from purely political motives, it is hardly possible to regard them 
as acts of piracy involving all the important consequences which follow 
upon the commission of that crime. Such a rule does not assure any 
absolute impunity for the political acts in question, since they remain 
subject to the ordinary rules of international law. . . . 

“Acts of piracy can as a general rule only be committed by private 
vessels. A warship or public vessel can never, so long as it retains that 
character, be treated as a pirate. If such vessels commit acts of depreda- 
tion or unjustifiable violence, the State whose flag they fly demands 
reparation from them and has to inflict suitable penalties upon the com- 
mander and crew and pay lawful damages to the victims of such acts. If 
the crew of a warship or other public vessel mutinies and sails the seas for 
its own purposes, the vessel ceases to be a public one, and the acts of 
violence which it commits are regarded as acts of piracy. 

“The case appears more difficult when there is a civil war and the regu- 
lar Government’s warships take the side of the rebels before the latter have 
been recognized as belligerents. The regular Government sometimes 
treats such ships as pirates, but foreign Powers ought not to do so unless 
these ships commit acts of violence against vessels belonging to the 
Powers in question. Third Powers, on the other hand, may consider such 
ships as pirates when they commit acts of violence and depredations upon 
vessels belonging to those Powers, unless the acts are inspired by purely 
political motives, in which case it would be exaggeratedly rigorous to 
treat the ships as declared enemies of the community of civilized States.’ 
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See also Stiel, Der Tatbestand der Piraterie, pp. 87-96 and comment 
and notes to Article 16, post. 


It is true that some of the most famous pirates have become on occasion 
privateers with commissions open or secret from a great power or a revolu- 
tionary government to prey on the commerce of its enemies or competitors. 
But international manners have improved greatly in these particulars, and 
it is customary to assume that international morals have improved similarly. 
Furthermore there is encouraging evidence that the old barbarous discordant 
competition is to be replaced by constantly spreading efforts at coopera- 
tion and adjustment based on a recognition of economic interdependence. 
It is not likely that the conditions of the sixteenth and seventeenth 
centuries will soon revive or be tolerated by members of the family of 
nations. 

This change in international policy and manners has removed a possible 
objection to abandoning finally the idea that piracy by international law 
involves a declared purpose to prey on all mankind. While adventurous 
men of plundering habits were employed openly or secretly by kings to 
destroy the commerce of their powerful competitors, it was a convenient 
distinction to exclude them from punishment under the common jurisdiction 
that they did not attack merchants in general, but only the commerce of 
England or of Spain or of France. The idea that a pirate preys on the world 
at large has been stressed by some writers in later years, partly on the ground 
that all states have not a common interest in preventing attacks which 
purposely are confined to the commerce of a single state or to the commerce 
of one or two firms or individuals; and partly because of the often repeated 
statement that a pirate is ‘“‘hostis humani generis.” This Latin phrase has 
been called properly by able commentators an epithet and not a definition. 
It is an ancient verbal condemnation of the conduct of a pirate and a 
figurative epitome of the common war against him. Its origin was not an 
attempt to delimit his offence. Furthermore, although it is true that the 
typical pirate of fiction and tradition was an indiscriminative plunderer, 
expediency and not traditional epithets or the fancy of traditional concepts 
should direct the definition of the common jurisdiction over piracy, and 
every consideration of certainty in prosecution and of assured protection in 
places outside the territory of all states argues that the jurisdiction to seize 
and to punish a robber or a killer for private ends should not depend on 
whether the offender had by acts or words displayed an intent to plunder or 
slay only once or oftener, or on whether he intended to attack only the 
citizens of certain states and their ships and other property, or to prey on 
the people and commerce of all nations indiscriminately. Such matters of 
collateral intent of an offender (often uncertain and indistinct) and of his 
transactions other than those involved in the case at hand, are very un- 
satisfactory as elements in a basis of state jurisdiction. If they were in- 
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cluded, they certainly would be ignored in pressing cases by adoption of 
artificial legal presumptions which would not agree with the facts. 


Cicero, De Officiis, III, 29: ‘‘Ut, si praedonibus pactum pro capite 
pretium non attuleris, nulla fraus est, ne si juratus quidem id non feceris. 
Nam pirata non est ex perduellium numero definitus, sed communis hostis 
omnium: cum hoc nec fides debet nec jus jurandum esse commune.”’ 

This passage is criticised by Grotius, Liber II, Cap. XIII, Sec. XV. 

Address of Nicholas Trott, Judge of the Vice-Admiralty and Chief 
Justice of the Province of South Carolina in sentencing convicted defend- 
ants (1718), 15 Howell’s State Trials 1286: ‘‘As to the crime you are 
convicted of, which is piracy, the evil and wickedness of it is evident to 
the reason of all men. So that it needs no words to aggravate the same: 
it is so destructive of all trade and commerce between nation and nation, 
that pirates are called enemies to mankind with whom no faith nor oath 
ought to be kept; and they are termed in our law brutes and beasts of 
prey, and therefore it is in the interest, as well as the duty, of all govern- 
ments to bring such offenders to punishment.”’ 

Tindall, Law of Nations, pp. 25-30 (see also 12 Howell’s State Trials, 
1271): Account of the proceedings before the Lords of the Council and the 
Admiralty in the matter of the trial of Golding et al. as pirates, who acted 
under a commission from James II (1693): ‘‘Then Sir Thomas Pinfold 
said, It was impossible they should be pirates, for a pirate was ‘hostis 
humani generis,’ but they were not enemies to all mankind, therefore they 
could not be pirates. Upon which all smiled, and one of the Lords asked 
him, Whether there ever was any such thing as a pirate, if none could be 
pirate but he that was actually in war with all mankind? To which he 
did not reply, but only repeated what he had said before. ‘Hostis humani 
generis’ is neither a definition, or as much as a description of a pirate, but 
a rhetorical invective to shew the odiousness of the crime. Asa man, who, 
though he receives protection from a government, and has sworn to be true 
to it, yet acts against it as much as he dares, may be said to be an enemy 
to all governments, because he destroyeth, as far as in him lieth, all gov- 
ernment, and all order, by breaking all those ties and bonds that unite 
people in a civil society under any government. So a man that breaks 
the common rules of honesty and justice, which are essential to the well- 
being of mankind, by robbing but one nation, may justly be termed ‘hostis 
humani generis’; and that nation has the same right to punish him, as if 
he had actually robbed all nations.” 

Brown, J., in The Ambrose Light (1885), 25 F. 408 at pp. 423-424: 
“But it is urged that her cruise, to be held piratical, must have been such 
in intent, and that an intent that, like this, is simply belligerent, is not 
piratical; and that on two grounds: First, because a belligerent vessel 
is directed against the ships or property of one nation only; and, second, 
because her acts are not done animo furandi, for the sake of plunder, but 
as acts of war only, animo belligerandi. . . . 

“The objections named are really drawn from the usual definition of 
piracy, viewed as a crime, viz., as ‘robbery upon the high seas,’ coupled 
with a further description of the offense as committed in ‘a spirit and in- 
tention of universal hostility,’ which has been occasionally employed in 
describing the practice of general pirates, rather than the essential ele- 
ments of piracy itself. 1 Kent *183, *184; Davison v. Sealskins, 2 Paine, 
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233; per Nelson, J., in Case of Crew of the Savannah, sub. nom. United 
States v. Baker, 5 Blatchf. 6-10. But though indiscriminate depredations 
are mentioned, it is added: ‘It is the same offense with robbery on land’; 
which shows that ‘the spirit and intention of universal hostility’ is mere 
embellishment, and no part of the legal definition. 

“No doubt indiscriminate violence and robbery on the high seas are 
piracy (United States v. Smith, 5 Wheat. 153, 161), but it is doubtful whether 
any pirates ever really practiced, or intended to practice, wholly indis- 
criminate robbery upon all vessels alike, and it is far from true that no 
acts are piratical by the law of nations except such as are of that descrip- 
tion, or even except such as have a specific animus furandi, lucri causa. .. . 

“In the case of United States v. Ross, 1 Gall. 624, some Portuguese 
convicts at the island of St. Jago, in order to regain their liberty, had 
seized an American schooner and run away with her, and in carrying out 
their design had killed one of the persons on board. Judge Story said 
(page 629): ‘It was a clear case of piracy at common law.’ See also, Jn 
re Tivnan, 5 Best & S. 645; infra, p. 430. So, if mariners feloniously rise 
against the master and run away with the ship, this is piratical at common 
law as well as by statute. Molloy, De Jur. Marit. c. 4; United States v. 
Tully, 1 Gall. 247, 252, 255; 13 State Trials, 395, 454; The Magellan Pirates, 
supra. Yet in neither of these classes of cases is there any intent of uni- 
versal hostility, nor are the offenders hostes humani generis, except in a 
general sense signifying a willful disregard of the essential order and welfare 
of human society, such as characterizes all other high crimes. In this 
sense Lord Hale speaks of murderers as hostes humani generis. ‘When 
one voluntarily kills another without any provocation it is murder, for the 
law presumes it to be malicious, and that he is hostts humani generis.’ 
1 Hale, P. C. 455... . 

“The ‘intention of universal hostility,’ in any special sense, is applicable 
to pirates by profession only; to those who make piracy a business, and 
live by some approach to indiscriminate plunder, and who in that sense 
are ‘general pirates.’ In other words, it is a description of the supposed 
practice of one class of pirates only; just as the animus furandi is descrip- 
tive of the particular motive of most piracies. But neither the general 
intent in the one case, nor the particular and common motive of plunder 
in the other, is necessary or essential to the offense of piracy itself. And it 
is manifest that the offense may be as complete, though but a single act 
be committed or intended, as if such acts were practiced as a business, 
and indiscriminately on all vessels to procure a livelihood.” 


Dr. Lushington, The Magellan Pirates (High Court of Admiralty, 
1853), 18 Jur. 18, 1 Spinks Ecce. & Adm. R. 81 at p. 83; 164 Eng. R. 
47 at p. 48. (Three hundred and thirty-four subjects of the Chilean 
Government who had risen in rebellion against it, and had also seized 
the vessels of other countries, held to be pirates within the meaning of 
13 and 14 Vict. C. 26, z.e. so as to entitle their captors, claimants in this 
case, to bounty under said statute.) ‘“‘. . . I apprehend that, in the 
administration of our criminal law, generally speaking, all persons are 
held to be pirates who are found guilty of piratical acts; and piratical 
acts are robbery and murder upon the high seas. I do not believe that, 
even where human life was at stake our Courts of Common Law ever 
thought it necessary to extend their inquiries further, if it was clearly 
proved against the accused that they had committed robbery and murder 
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upon the high seas. In that case they were adjudged to be pirates, and 
suffered accordingly. Whatever may have been the definition in some 
books, and I have been referred by Her Majesty’s advocate to an American 
case (The United States v. Smith, 5 Wheaton, 153, post p. 90) where, I 
believe all the authorities bearing on this subject are collected, it was 
never, so far as I am able to find, deemed necessary to inquire whether 
parties so convicted of these crimes had intended to rob on the high seas, 
or to murder on the high seas indiscriminately. 

“Though the municipal law of different countries may and does differ 
in many respects as to its definition of piracy, yet I apprehend that all 
nations agree in this: that acts such as those which I have mentioned, when 
committed on the high seas, are piratical acts, and contrary to the law 
of nations.” 

Stiel, Der Tatbestand der Piraterie, p. 55:—‘‘Strafrechtliche Tat- 
bestiinde, die je nach dem Zwecke, den der Tater verfolgte, oder nach der 
Absicht, sie gegen ein individuell oder aber nur generell bestimmtes Objekt 
zu verwirklichen, verschieden zu qualifizieren wiren, sind ein Unding.”’ 

Davis, J., in Dole v. Merchants’ Insurance Co., 51 Me. 465, 468: ‘No 
one has ever contended that a man could not be convicted of robbery, 
unless he had a general purpose to rob everybody. Such a rule is no more 
applicable to robbery on the seas, than on the land. If an act of piracy 
is proved, it surely would not be a good defence for the pirates, that their 
purpose was to seize vessels belonging to citizens of one nation only; or even 
that the piratical enterprise was designed for the taking of only a single ship.” 

See also In re Tivnan, 5 Best & S. 645; Attorney-General v. Kwok-a-Sing, 
5 P. C. 179; United States v. Smith, 5 Wheat. 153; United States v. Brig 
Malek Adhel, 2 How. 210. 

Hyde, International Law, Section 232: ‘“‘Piratical acts may assume a 
variety of forms. They may include, for example, homicide or robbery 
or burning. They may be directed against the ship on which the actors 
are lodged, or against its officers, or against another vessel and its occu- 
pants. They may represent the united effort of persons controlling a 
vessel so that the ship itself is transformed into a piratical craft. Coinci- 
dent in time with the birth of the United States, certain seas were infested 
with brigands whose regular occupation was the robbery and seizure of 
merchant vessels as a means of enriching the captors. The purpose of 
their undertakings and their indifference as to the nationality of the vic- 
tims may have been responsible for the belief that he was not a pirate 
whose acts were directed against the vessels of a single State. It is now 
understood, however, that the sea-brigand cannot, by so limiting the scope 
of his operations, free himself from a piratical character. 

“As piracy does not necessarily involve the taking of property, the 
absence of an intent to steal is not necessarily decisive of the character of 
what takes place. According to Dana, ‘the motive may be gratuitous 
malice, or the purpose may be to destroy, in private revenge for real or 
supposed injuries done by persons or classes of persons, or by a particular 
national authority.’’”? (See also Schlikker, Die Vélkerrechtliche Lehre 
von der Piraterie, pp. 36-38.) 


Wheaton, International Law, Sec. 124, note by Dana: ‘It must be 
admitted, that the attempted definitions of piracy are unsatisfactory; 
some being too wide, and some too narrow. The author’s description, 
rather than definition, is perhaps the most adequate. Some writers, and 


et 
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even judges, seem to have treated the phrase hostis humani generis as if 
it were a definition of piracy. Dr. Tindal, Howell’s State Trials, xii. 
1271-2, note, in the case of privateers of James II, reports this point as 
made and overruled; and says, ‘It is neither a definition nor as much 
as a description of a pirate, but a rhetorical invective.’ It is true, that a 
pirate jure gentium can be seized and tried by any nation, irrespective 
of his national character, or of that of the vessel on board which, against 
which, or from which, the act was done. The reason of this must be, 
that the act is one over which all nations have equal jurisdiction. This 
can result only from the fact, that it is committed where all have a com- 
mon, and no nation an exclusive, jurisdiction, 7.e., upon the high seas; 
and, if on board ship, and by her own crew, then the ship must be one in 
which no national authority reigns. The criminal may have committed 
but one crime, and intended but one, and that against a vessel of a par- 
ticular nation; yet, if done on the high seas, under certain circumstances 
hereafter to be referred to, he may be seized and tried by any nation. 
In such case, it cannot be necessary to satisfy the court affirmatively, as a 
fact, that he had a purpose to plunder vessels of all nations, or vessels 
irrespective of nationality; nor would the court be driven to an artificial 
presumption of law, contrary to the facts in the case, that such general 
hostile purpose existed.”’ 


Naturally each state is jealous of any encroachment on its exclusive juris- 
diction; but the definition of piracy in this article confines it to offences 
committed in places outside the territorial jurisdiction of every state, and no 
such offence which by its nature raises an apprehension on the part of all 
states concerning the safety of their nationals or their property or commerce 


should be left outside the scope of the salutary common jurisdiction on some 
such academic ground as the fancy that piracy traditionally involves a 
declaration of hostility to the social order of the whole world. Indeed a 
clever plunderer might diminish greatly his risks of punishment under such 
a limitation of jurisdiction, strictly and impartially applied, by attacking 
the commerce only of the weaker and distant states or by conceding im- 
munity to the commerce of one or two great states whose police forces were 
uncomfortably potent. 

Nevertheless, the opposition to bringing under the common jurisdiction 
offences against the interests of a single state, and the insistence on some 
international factual element in the definition of piracy, are strong enough 
to make it expedient to exclude from the definition of piracy offences 
which involve only ships and territory under the ordinary jurisdiction of 
one state and which are not incidents of an enterprise with purposes of wider 
scope. This is done as to piratical attacks from on board a ship (which 
would include at least almost all piratical acts on or over the high sea) by 
the requirement of Article 3, 1, that a pirate ship or a ship without 
national character be involved in the attack, and by a clause in Article 4 
defining a pirate ship, which excludes from that category a ship whose con- 
trollers purpose definitely to confine their attacks to ships and territory of 
the state to which the attacking ship belongs. In all these cases of piracy, 
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then, there is an element which engages the interest of the international 
community, and this should satisfy at once the theoretical and the practical 
insistence on a factual offence against international interests. 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League 
of Nations Document C.196.M.70.1927.V., pp. 116-117: ‘According to 
international law, piracy consists in sailing the seas for private ends 
without authorization from the Government of any State with the object 
of committing depredations upon property or acts of violence against 
persons. The pirate attacks merchant ships of any and every nation 
without making any distinction except in so far as will enable him to 
escape punishment for his misdeeds. He is a sea-robber, pillaging by 
force of arms, stealing or destroying the property of others and committing 
outrages of all kinds upon individuals.” 

Davison v. Seal Skins, 2 Paine, 324, Fed. Case No. 3661: ‘‘One who acts 
solely on his own authority, without commission or authority from a 
sovereign state, seizing by force and appropriating to himself, without 
discrimination, every vessel he meets with.” 

United States v. Baker, 5 Blatchf., 6, Fed. Case No. 14501: “‘A pirate 
is one who roves the sea in an armed vessel, without any commission from 
any sovereign state, on his own authority, and for the purpose of seizing 
by force and appropriating to himself, without discrimination, every 
vessel he may meet.” 

Dole v. N. E. Mut. Marine Ins. Co., 6 Allen (Mass.), 373. 

Stiel, Der Tatbestand der Piraterie, p. 72:—‘‘Ein nur gegen einzelnen 
Staat oder dessen Biirger gerichtetes Unternehmen ist somit nicht Piraterie 
(s. aber Anm. 1; in Frage kommt etwa ein Unternehmen aus Rache). 
Der verletzte Staat braucht, wenn das angreifende Schiff ihn angehdrt, 
einen Eingriff dritter Staaten nicht zu dulden. Er kannes aber, wenn ihm 
diese Art der Bekimpfung beliebt, durch Entziehung des Schutzes der 
Flagge allgemeiner Verfolgung aussetzen.”’ 

Wharton, Digest of International Law, Sec. 381: “In United States v. 
Baker, 5 Blatch., 6 (Trial of officers of the Savannah, 371), Judge Nelson 
charged the jury that ‘if it were necessary on the part of the Government 
to bring the crime charged against the prisoners within the definition of 
robbery and piracy as known to the common law of nations, there would 
be great difficulty in so doing, perhaps, upon the counts—certainly upon 
the evidence. For that shows, if anything, an intent to depredate upon 
the vessels and property of one nation only, the United States, which 
falls far short of the spirit and intent which are said to constitute the 
essential elements of the crime.’ To same effect see Woolsey, Int. Law, 
app. 3; Harlan, J., Ford v. Surget, 97 U. S., 619; Dole v. Ins. Co., 6 Allen, 
373; 2 Cliff., 394; Fifield v. Ins. Co., 47 Pa. St., 166; and other cases. It 
is true that a contrary view was taken by Judges Grier and Cadwalader 
in Smith’s case, in Philadelphia in 1862, when a conviction took place, 
but there was no sentence, and the prisoners were transferred to military 
control as prisoners of war, and not as pirates.” 


Without bona fide purpose of asserting a claim of right . . . 


Separate expression of this limitation would not be necessary if an intent 
to rob was made essential to piracy; but since the alternative elements of 
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intent to slay, wound, imprison or enslave are permitted by the definition, it 
is important to exclude thus specifically cases of violence committed in as- 
serting a claim of right, which should not be assimilated to piracy, or at 
any rate, could not be assimilated by common consent of all states. Perhaps 
quarrels of fishermen of different nationalities will cause most cases of this 


type. 


. . » provided that the act is connected with an attack on or from the sea 
or in or from the air. 


The pirate of tradition attacked on or from the sea. Certainly today, 
however, one should not deem the possibility of similar attacks in or from 
the air as too slight or too remote for consideration in drafting a con- 
vention on jurisdiction over piratical acts. With rapid advance in the arts 
of flying and air-sailing, it may not be long before bands of malefactors, who 
now confine their efforts to land, will find it profitable to engage in depreda- 
tions in or from the air beyond territorial jurisdiction. Indeed there even 
may occur thus a recrudescence of large scale piracy. A codification of the 
jurisdiction of states under the law of nations should not be drafted to fit 
only cases raised by present conditions of business, the arts, and criminal 
operations. Continual amendment should be obviated by foresight as far 
as possible. 


Mexican Penal Code of August 13, 1931, Article 146. (Translation) 
The following shall be considered pirates: 

I. Those who, belonging to the crew of a merchant ship of Mexico, or of 
another nation, or one without nationality, seize any vessel by arms, or 
commit depredations upon it, or use violence on those aboard; 

II. Those who, travelling on board a vessel, take possession thereof and 
deliver it voluntarily to a pirate; and 

III. Those privateers who, in case of war between two or more nations, 
cruise without letters of marque or commission from any one of them, or 
with a commission from two or more (opposed) belligerents, or who, with 
a commission from one of them, practice depredations against vessels of 
the (Mexican) Republic or of another nation against which they were not 
authorized to commit acts of aggression. These provisions shall likewise 
be enforced, when applicable, in the case of aircraft. 

See also in the collection of piracy laws, post, Spain, Penal Code of Sept. 
8, 1928, Art. 252. 


If the act is connected with an attack which starts from on board ship, 
either that ship or another ship which is involved must be a pirate ship or 
a ship without national character. 


This limitation also is designed to exclude offences committed in a place 
subject to the ordinary jurisdiction of a state. The limitation follows tradi- 
tional law. Some definitions of piracy are broad enough to include robberies 
and other acts of violence or depredation committed on board a merchant 
ship on the high sea by a passenger or a member of the crew who is not in 
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control of the ship. Mutiny on the high seas has sometimes been in- 
cluded. The great weight of professional opinion, however, does not sanc- 
tion an extension of the common jurisdiction of all states to cover such of- 
fences committed entirely on board a ship which by international law is 
under the excluding jurisdiction of a state whose flag it flies. Even though a 
mutiny succeeds, the common jurisdiction would not attach. It should 
attach, however, if the successful mutineers then set out to devote the ship 
to the accomplishment of further acts of violence or depredation (of the sort 
specified in Article 3, 1) on the high sea or in foreign territory. 


Lawrence, International Law (5th ed.), p. 233: ‘‘A single act of violence 
will suffice, such, for instance, as the successful revolt of the crew of a 
vessel against their officers. If they take the ship out of the hands of the 
lawful authorities, they become pirates, though if their attempt fails and 
lawful authority is never superseded on board, they are guilty of mutiny 
and not piracy.” 

Report of Sub-Committee of League of Nations Committee of Experts 
for the Progressive Codification of International Law, League of Nations 
Document C.196.M.70.1927.V., p. 117: ‘‘A ship may clearly be a pirate 
ship even if it was not fitted out for that purpose or if it began its voyage 
without criminal intention. If a mutiny breaks out on board and the 
mutineers seize the vessel and use it to commit acts of piracy, the vessel 
ipso facto loses the original protection of its flag.” 

See also Calvo, I, 580, Sec. 494 (Case of ‘‘L’Alexandre’’). 


The ship would then become a pirate ship, under Article 4 of the draft, 
although those in control might not purpose a professional career of robbery, 
and as a pirate ship, it would not be under the excluding jurisdiction of its 
flag state. Acts defined in Article 3 committed on board would fall under 
the common jurisdiction, as would also such acts committed on board an- 
other ship out of territorial jurisdiction in pursuance of an attack or attempt 
started from on board the pirate ship or followed by escape of the offenders 
to the pirate ship. 

It is to be noted that a ship may come under the description of the last 
phrase of Article 3, 1, for some other reason than that it is devoted to 
piratical purposes. Ships without national character are possibilities, and 
perhaps the criteria for determining national character are not clear. If 
on the high sea they are the scene of acts defined in Article 3, the common 
jurisdiction should cover the acts, and if the acts are to fall under the 
common jurisdiction, the convention should adopt the convenient method 
of including them in the definition of piracy. 

Acts of violence or depredation committed on board a pirate ship on the 
high sea by one member of the pirate crew against another member, also, are 
placed under the common jurisdiction by the draft convention. This ac- 
cords with general professional opinion. There probably would be theoreti- 
cal objection by some writers to calling such an act piracy, and by some to 
making it rather than the piratical enterprise of the ship the basis of the 
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common jurisdiction; but again, convenience justifies both the application 
of the term and the inclusion of the act in the scope of Article 3. 


The limitation of this clause of Article 3 is supported in the juris- 
prudence of the United States by the opinions of the Supreme Court in the 
United States v. The Pirates (1820), 5 Wheaton 184 at pp. 192-196; 
198-199; and in the United States v. Klintock (1820), 5 Wheaton 144 at pp. 
150-152. 

In the latter case Chief Justice Marshall said: ‘‘The third and fourth 
errors assigned in arrest of judgment may also be considered together. 
The questions they suggest arise properly on the indictment, and require a 
reconsideration of the opinion given by the court in Palmer’s Case. The 
question propounded to the court in that case was in these words: ‘ Whether 
the crime of robbery, committed by persons who are not citizens of the 
United States, on the high seas, on board of any ship or vessel belonging 
exclusively to the subjects of any foreign state or sovereignty, or upon the 
person of any subject of any foreign state or sovereignty, not on board of 
any ship or vessel belonging to any subject or citizen of the United States, 
be a robbery or piracy within the true intent and meaning of the said 8th 
section of the act of congress aforesaid, and of which the circuit court of 
the United States hath cognisance, to hear, try, determine and punish the 
same?’ The same question was again propounded, so varied only as to 
comprehend the offence, if committed by American citizens, in a vessel 
belonging to foreigners. The court, in concluding its exposition of the act, 
thus sums up its opinion: ‘The court is of opinion, that the crime of rob- 
bery, committed by a person on the high seas, on board of any ship or 
vessel belonging exclusively to subjects of a foreign state, on persons within 
a vessel belonging exclusively to subjects of a foreign state, is not piracy, 
within the true intent and meaning of the act for the punishment of cer- 
tain crimes against the United States.’ The certificate of the court con- 
forms entirely to this opinion. 

“This opinion and certificate apply exclusively to a robbery or murder 
committed by a person on board of any ship or vessel belonging exclu- 
sively to subjects of a foreign state. It is, we think, the obvious import 
of these words, that to bring the person committing the murder or robbery 
within them, the vessel on board which he is, or to which he belongs, must 
be, at the time, in point of fact, as well as right, the property of the subjects 
of a foreign state, who must have, at the time, in virtue of this property, 
the control of the vessel. She must, at the time, be sailing under the flag 
of a foreign state, whose authority is acknowledged. This is the case 
which was presented to the court; and this is the case which was decided. 
We are satisfied, that it was properly decided.”’ 


In the United States v. The Pirates, Justice Johnson said: ‘‘In the two 
cases of Smith and Klintock, it has been already adjudged, that the 8th 
section of the act of 1790, was not repealed by the 5th section of that of 
1819, and that the decision in Palmer’s case does not apply to the case of a 
crew, whose conduct is such as to set at nought the idea of thus acting un- 
der allegiance to any acknowledged power. From which it follows, that 
when embarked on a piratical cruise, every individual becomes equally 
punishable, under the law of 1790, whatever may be his national character, 
or whatever may have been that of the vessel in which he sailed, or of the 
vessel attacked. 
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“This decision furnishes an answer to all those questions made in the 
above cases, which are founded on distinctions in the national character 
of the prisoner, or in that of the vessels, in relation to the piracies com- 
mitted by the crew of the Louisa. The moment that ship was taken from 
her officers, and proceeded on a piratical cruise, the crew lost all claim to 
national character, and whether citizens or foreigners, became equally 
punishable, under the act of 1790. It also furnishes an answer to all the 
exceptions taken in the case of piracy charged against Furlong. . . . 

“‘It would seem to be unnecessary to go further in the cases against Fur- 
long, as this conclusion decides his fate; but this court cannot foresee how 
far it may be necessary to the administration of justice, against acces- 
—_ “ otherwise, that the question in the cases of murder should also be 

ecided. 

‘The question whether murder, committed at sea, on board a foreign 
vessel, be punishable by the laws of the United States, if committed by a 
foreigner upon a foreigner, is one which involves a variety of considera- 
tions, and which, in the two cases before us, is presented under an obvious 
distinction; on the one indictment, it appears as having been committed 
simply on board the Anne of Scarborough, a foreign vessel, by a foreigner 
upon a foreigner; on the other, as committed on board the Anne of Scar- 
borough, from an American vessel, by a mariner of the American vessel. 
It is obvious, that neither case comes within the express words of the 
decision in Palmer’s case. And with regard to the case in which the 
American vessel is brought in view, there can exist but one difficulty. No 
difference can be supposed to exist between the case of a murder com- 
mitted on the seas, by means of a gun discharged from a vessel, and by 
means of a boat’s crew dispatched for that purpose, as was actually the 
case here. And as to the right of the United States to punish all offences 
committed on or from on board their own vessels, it cannot be doubted, 
nor has it been doubted, that the act of 1790 extends to such offences, 
when committed on the seas. But we have decided, that in becoming a 
pirate, the Mary of Mobile, from which the prisoner committed this of- 
fence, lost her national character. Could she then be denominated an 
American vessel? We are of opinion that the question is immaterial; for, 
whether as an American, or a pirate ship, the offence committed from her 
was equally punishable, and the words of the act extend to her in both 
characters. But if it were necessary to decide the question, we should 
find no difficulty in maintaining that no man shall, by crime, put off an 
incident to his situation, which subjects him to punishment. A claim to 
protection may be forfeited, by the loss of national character, where no 
rights are acquired, or immunity produced by that cause. 

‘‘The other case presents a question of more difficulty. It includes 
the case of a murder committed by one of a crew upon another, on board 
a foreign vessel, on the high seas. The prisoner is a British subject, the 
deceased was the same, and the ship also British. This, though not in 
all its circumstances the same, is in principle precisely that of the United 
States v. Palmer. The only difference is, that the case of Palmer supposes 
the prisoner and the deceased to belong to different vessels, and the 
certificate of the court would seem to cover the case of an American as 
well as a foreigner, who commits an offence on board a foreign vessel. 
So far as related to the point now under consideration, I have no objection 
to accede to the decision in the case of Palmer. I did not unite in the 
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opinion of the court in that case, on this point, because I thought it was 
carried too far, in being extended to piracy as well as murder, and to 
American citizens as well as foreigners. To me it appears, that the only 
fair deduction from the obvious want of precision in language and in 
thought, discoverable in the act of 1790, and insisted on in the case of 
Palmer, is, that in construing it, we should test each case by a reference 
to the punishing powers of the body that enacted it. The reasonable 
presumption is, that the legislature intended to legislate only on cases 
within the scope of that power; and general words made use of in that 
law, ought not, in my opinion, to be restricted so as to exclude any cases 
within their natural meaning. So far as those powers extended, it is 
reasonable to conclude, that congress intended to legislate, unless their 
express language shall preclude that conclusion 


“Nor is it any objection to this opinion, that the law declares murder 
to be piracy. These are things so essentially different in their nature, 
that not even the omnipotence of legislative power can confound or 
identify them. Had congress, in this instance, declared piracy to be mur- 
der, the absurdity would have been felt and acknowledged; yet, with a 
view to the exercise of jurisdiction, it would have been more defensible 
than the reverse, for, in one case, it would restrict the acknowledged scope 
of its legitimate powers, in the other, extend it. If, by calling murder 
piracy, it might assert a jurisdiction over that offence, committed by a 
foreigner in a foreign vessel, what offence might not be brought within 
their power by the same device? The most offensive interference with the 
governments of other nations might be defended on the precedent. Upon 
the whole, I am satisfied, that congress neither intended to punish murder, 
in cases with which they had no right to interfere, nor leave unpunished 
the crime of piracy, in any cases in which they might punish it: and this 
view of the subject appears to me to furnish the only sufficient key to the 
construction of the 8th section of the act of 1790. 


‘As to piracy, since the decision, that a vessel, by assuming a piratical 
character, is no longer included in the description of a foreign vessel, no 
case of difficulty can occur, unless the piracy be committed by the crew of 
a foreign vessel, upon their own vessel, or by persons issuing immediately 
from shore. If such cases occur, under the act of 1790, I shall respectfully 
solicit a revision of Palmer’s case, if it be considered as including those 
cases. And shall do the same, in the case of murder committed by an 
American, in a foreign ship, if it ever occur; under the belief, that it never 
could have been the intention of congress, that such an offender should 
find this country a secure asylum to him.” 


In United States v. Holmes, 5 Wheat. (U. S.), 412, a vessel, apparently 
Spanish, but whose national character was not distinctly proved, had been 
captured by two privateers from Buenos Ayres. There was no proof of 
ownership or of the authority of these privateers. Their crews and 
officers were mainly English, French, and Americans. The commander 
of one was a natural born citizen of the United States. The commander 
of the other was an Englishman domiciled in the United States. A 
prize crew was put on the captured vessel. Defendants, members of the 
prize crew, killed one Reed, a prize master of the vessel, on the high seas, 
by stabbing him on the captured vessel and throwing him in the sea. 
One defendant was a citizen of the United States. The rest were foreign- 
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ers, although the indictment stated that all were citizens. They were 
indicted and convicted of murder under the Act of 1790 and the following 
four questions raised in argument over the charge to the jury were certified 
to the United States Supreme Court for decision: (1) Whether the circuit 
court had jurisdiction of the offence charged in the indictment, unless the 
vessel on board of which the offence was committed, was, at the time, 
owned by a citizen or citizens of the United States, and was lawfully sailing 
under its flag? (2) Whether the court had jurisdiction of the offence 
charged in the indictment, if the vessel on board of which it was committed, 
at the time of the commission thereof, had no real national character, but 
was possessed and held by pirates, or by persons not lawfully sailing under 
the flag, or entitled to the protection of any government whatever? (3) 
Whether it made any difference as to the point of jurisdiction, whether the 
prisoners or any of them, were citizens of the United States, or that the 
offence was consummated, not on board of any vessel, but in the high 
seas? (4) Whether the burden of proof of the national character of the 
vessel on board of which the offence was committed, was on the United 
States, or, under the circumstances stated in the charge of the court, 
was on the prisoner? Justice Washington delivering the opinion of the 
court said in part: 

“The two first questions have been decided by this court at its present 
session. In Klintock’s case (ante, p. 144), it was laid down, that to exclude 
the jurisdiction of the courts of the United States, in cases of murder or 
robbery committed on the high seas, the vessel in which the offender is, or 
to which he belongs, must be, at the time, in fact, as well as in right, the 
property of a subject of a foreign state, and in virtue of such property, 
subject, at that time, to his control. But if the offence be committed in a 
vessel, not at the time belonging to subjects of a foreign state, but in pos- 
session of persons acknowledging obedience to no government or flag, 
and acting in defiance of all law, it is embraced by the act of the 30th of 
April, 1790. It follows, therefore, that murder or robbery committed on 
the high seas, may be an offence cognisable by the courts of the United 
States, although it was committed on board of a vessel, not belonging to 
citizens of the United States, as if she had no national character, but was 
possessed and held by pirates, or persons not lawfully sailing under the 
flag of any foreign nation. 

“The third question contains two propositions: 1. As to the national 
character of the offender, and of the person against whom it is committed; 
and 2nd, as to the place where the offence is committed. 

‘“‘1. In respect to the first, the court is of opinion, and so it has been 
decided, during the present term, that it makes no difference whether the 
offender be a citizen of the United States or not. If it be committed on 
board of a foreign vessel, by a citizen of the United States, or on board of 
a vessel of the United States, by a foreigner, the offender is to be consid- 
ered, pro hdc vice, and in respect to this subject, as belonging to the nation, 
under whose flag he sails. If it be committed either by a citizen or a for- 
eigner, on board of a piratical vessel, the offence is equally cognisable by 
the courts of the United States, under the above-mentioned law. 

‘2. Upon this point, the court is of opinion, that it makes no difference, 
whether the offence was committed on board of a vessel, or in the sea, as 
by throwing the deceased overboard and drowning him, or by shooting 
him, when in the sea, though he was not thrown overboard. The words 
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of the above act of congress are general, and speak of certain offences com- 
mitted upon the high seas, without reference to any vessel whatsoever on 
which they should be committed; and no reason is perceived, why a more 
restricted meaning should be given to the expressions of the law, than 
they literally import. In the case of Furlong, for the murder of Sunley, 
decided during the present term of court, it was certified, that murder com- 
mitted from on board an American vessel, by a foreigner on a foreigner, in 
a foreign vessel, is within the act of the 30th of April 1790 (ante, p. 184). 
It follows from this, and the principles laid down in Klintock’s Case, that 
the same offence committed by any person from on board a vessel having 
no national character, as by throwing a person overboard, and drowning 
him, is within the same law. 

“Tt is stated, in the charge of the court below, that it did not appear by 
any legal proof, that the privateers had commissions from Buenos Ayres, 
or any ship’s papers or documents from that government, or that they were 
ever recognised as ships of that nation, or of its subjects; or who were the 
owners, where they resided, or when or where the privateers were armedor 
equipped. But it did appear in proof, that the captains and crew were 
chiefly Englishmen, Frenchmen and American citizens; that the captains 
were both domiciled at Baltimore, where the family of one of them re- 
sided, and that he was by birth an American citizen. It was also proved, 
that the privateers were Baltimore built. Under these circumstances, the 
court is of opinion, that the burden of proof of the national character of 
the vessel on board of which the offence was committed, was on the 
prisoners.” 


Oppenheim, International Law (4th ed. McNair’s), Sec. 274: “If the 
crew, Or passengers, revolt on the open sea, and convert the vessel and 
her goods to their own use, they commit piracy, whether the vessel is 
private or public. But a simple act of violence on the part of crew or 
passengers does not constitute in itself the crime of piracy, not at least as 
far as International Law is concerned. If, for instance, the crew were to 
murder the master on account of his cruelty, and afterwards carried on 
the voyage, they would be murderers, but not pirates. They are pirates 
only when the revolt is directed, not merely against the master, but also 
against the vessel, for the purpose of converting her and her goods to their 
own use.” 

Gennaro Tambaro, “Pirateria,’’ Il Digesto Italiano at p. 904: ‘15. 
Osserva giustamente il Calvo che, mentre il furto e l’omicidio commessi a 
bordo d’una nave in alto mare non constituiscono che delitti ordinari, e 
giudicabili quindi dai tribunali del paese al quale la nave appartiene, 
qualora questi medesimi atti siano commessi da un equipaggio in rivolta, 
il quale si sia impadronito della nave ‘et dont la situation a par suite 
cessée d’étre réguliére et normale,’ questi atti, egli dice, ‘se transforment 
en véritables faits de piraterie clairement et catégoriquement définis’ 
(Calvo, Tome II, Libr. XIV, p. 289; Ortolan, Vol. I, p. 258; Wheaton, 
Elements of Int. Law, Vol. I, part 2%, Cap. II, Sec. 16). 

“Invero, la nave nel suddetto caso é ‘denationalisée,’ e pud destare 
allarme a tutti gli Stati. 

“‘La Corte inglese del Banco della regina (Queen’s Bench) giudicé, nel 
1863, un caso presso a poco della specie di quello intorno a cui ci intrat- 
teniamo. II giudizio fu intentato contro l’equipaggio della nave ameri- 
cana Gerity.”’ 
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See Re Tivnan, 5 Best & S. 645; Atty. Gen. of Hong Kong v. Kwok-a-Sing 
(1873), L. R. 5 P. C. 179; Calvo, Le Droit International (5th ed.), I, p. 
580, commenting on the case of L’ Alexandre (revolt of the crew of a 
French ship on the high seas and massacre of their officers) ; John Marshall, 
speech in the House of Representatives of the United States, Appendix 
to 5 Wheat. (U. 8.) at pp. 203-205; Pradier-Fodéré, Droit International 
Public, Vol. 5, Sec. 2508, pp. 847-848. 

Stiel, Der Tatbestand der Piraterie, at pp. 63-64: ‘‘Die Merkmale des 
objektiven Tatbestandes sind das Vorhandensein eines Schiffes (I) mit 
Besatzung (II) und eine lokale Beziehung des Schiffes zur hohen See (III). 

‘I. Dass der Begriff der Piraterie mangels Existenz eines Piraten- 
schiffes nicht erfiillt sein kann, ist in dem Grade allgemeine Uberzeugung, 
dass man gewohnlich der Tatsache gar nicht ausdriicklich gedenkt; es 
folgt schon daraus, dass die wesentlichste Rechtsfolge des Unternehmens 
die rechtliche Denationalisierung eben des Schiffes ist. Eine grosse An- 
zahl landesrechtlicher Definitionen hebt das Merkmal der Benutzung 
eines Schiffes hervor. Blosse Ausriistung eines Schiffes geniigt nicht. 

“II. Das Schiff bedarf einer Besatzung. Das Verhiltnis, in dem ihre 
einzelnen Mitglieder zu dem subjektiven Tatbestande stehen miissen, 
wird durch die iibliche Redewendung ‘Begehung der Piraterie durch ein 
Schiff’ richtig bezeichnet. Die piratische Gesinnung braucht nur den- 
jenigen Mitgliedern beizuwohnen, die die Aktion des Schiffes tatsichlich 
bestimmen. 

“Der Piraterie ist bandenmiassige Begehung notwendig. Ob man 
deshalb eine ‘Organisation’ fiir erforderlich halt, ist eine Frage rein ter- 
minologischer Art. 

“III. Dass der Tatbestand der Piraterie irgendwie mit der hohen See 
zusammenhiange, ist nicht zweifelhaft.’”’ 

Wharton, Criminal Law, Sec. 2220: ‘‘The United States courts have 
jurisdiction of murder or robbery committed on the high seas, although 
not committed on board a vessel belonging to citizens of the United States; 
as when she had no character, but was held by pirates, or persons not 
lawfully sailing under the flag of any foreign nation. If the offense be 
committed on board of a foreign vessel by a citizen of the United States, 
or on board a vessel of the United States by a foreigner, or by a citizen ora 
foreigner on board a piratical vessel, the offense is cognizable by the United 


States courts.” 


Cf. Stiel, Der Tatbestand der Piraterie, pp. 19-20; ‘‘Offences against 
the law of nations; piracy. In Abweichung von dem Territorialitatsprin- 
zip erkennt das englische Recht, wie bei der Aufstellung des Prinzips 
selbst von viélkerrechtlichen Erwagungen geleitet, fiir einen Komplex von 
Tatbestanden den Beruf der Staaten zur Weltrechtspflege an. Die 
‘offences against the law of nations’ als Verletzungen solcher Anordnun- 
gen des Landesrechts, die sich zugleich als Bestandteil des Vélkerrechtes 
darstellen, unterliegen der Ahndung seitens jedes Staates, in dessen Gebiet 
der Tater betroffen wird. 

“‘Zu diesen offences against the law of nations wird auch die piracy 
gezahlt; aber es ist nicht zu iibersehen, dass sie unter ihnen eine durchaus 
eigenartige Stellung einnimmt. Ihre Bedeutung fiir das internationale 
Strafrecht beschrinkt sich nicht auf die blosse Begriindung einer allge- 
meinen Befugnis zu ihrer Bestrafung, sondern ihre Wirkung ist der Fortfall 
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allen und jeden vélkerrechtlichen Schutzes des Titers seitens seines Heim- 
atstaates im Bereiche des internationalen Strafrechts (Denationalisierung 
der Person), so dass die Strafkompetenz des verfolgenden Staates iiber 
den Piraten auch fiir soleche Verbrechen besteht, die nicht piracy sind.” 

On the dissimilarity of pirate ships and those without nationality: 
Stiel, Der Tatbestand der Piraterie, pp. 12-14. 

Oscar Hintrager: Die Behandlung der im Auslande begangenen Delikte 
nach dem Rechte Grossbritanniens unter Beriicksichtigung des Rechts 
der Vereinigten Staaten von Amerika, 9 Zeitschrift fiir Internationales 
Privat- und Strafrecht 61 (1899) at pp. 69-70: ‘‘Piracy besteht nach 
common law in der Begehung derjenigen Handlungen auf dem Meere, 
welche, wenn an Land begangen, als Raub anzusehen wiren, und war 
verschieden zu strafen, je nachdem das Delikt von einem Unterthan oder 
Nichtunterthan begangen wurde, eine Unterscheidung, die jedoch das 
Statut 25 Edw. IIT.c.2aufhob. Diese common law Definition ist unzutref- 
fend; sie ist zu eng, denn die diebische Absicht ist nicht erforderlich, zu 
weit anderseits, da nach ihr selbst der von einem Matrosen gegen einen 
anderen begangene Raub an bord eines Schiffes strafbar ware. Das 
Charakteristische ist vielmehr das gemeinsame Handeln meherer ohne 
Autorisation eines politischen Gemeinwesens. Der Seerdiuber hat sich 
selbst aus dem Verband der Staaten gestossen, daher wird die Bemannung 
eines unter nationaler Flagge segelnden mit dem Augenblick, wo sie der 
Seerduberei obliegt, nationalitatlos und das Schiff verliert seinen nation- 
alen Charakter. Piracy kann daher nicht nur von der Bemannung eines 
Schiffes gegen die eines anderen begangen werden, sodern liegt auch dann 
vor, wenn die Mannschaft eines Schiffes dieses selbst durch Gewalt aus 
den Handen der gesetzlichen Autoritét nimmt. Dem Handeln ohne eine 
gesetzliche Autorisation—wird mit solcher gehandelt, so liegt Seekrieg 
und nicht Seerauberei vor—wird gleichgeachtet die Thitigkeit des 
Kapers, der auf Grund von Kommissionen beider kriegfiihrenden Teile 
handeln. Auch er ist daher Pirat. Im einzelnen gehen die Meinungen 
der englischen V6lkerrechtslehrer auseinander, inbesondere iiber das 
Erfordernis des animus furandi und der Begehung auf hoher See, d.h. 
ausserhalb der Territorialjurisdiktion irgend eines Staates.”’ 

Mr. Frelinghuysen, Sec. of State of the United States, to Mr. Logan, 
Oct. 15, 1883, MS. Inst. Chile, X VII, 113:—‘‘The Government of Chile 
has no jurisdiction over a merchant vessel of the United States on the 
high seas so as to enable it to proceed against that vessel or its officers, 
when in a Chilian port, for cruelty on the high seas to a Chilian subject on 
board that vessel.”’ 

Hall, International Law (Sth ed.), See. 81, pp. 310-311: ‘‘ Pirates, ac- 
cording to Bynkershoek, are persons who depredate by sea or land without 
authority from a sovereign. The definition, like most other definitions of 
pirates and piracy, is at once too wide and too narrow to correspond ex- 
actly with the acts which are now held to be piratical, but it may serve as a 
starting-point by directing attention to the external characteristics by 
which, next to their violent nature, they are chiefly marked. Piracy 
includes acts differing much from each other in kind and in moral value; 
but one thing they all have in common: they are done under conditions 
which render it impossible or unfair to hold any state responsible for their 
commission. A pirate either belongs to no state or organised political 
society, or by the nature of his act he has shown his intention and his 
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power to reject the authority of that to which he is properly subject. So 
long as acts of violence are done under the authority of the state, or in 
such a way as not to involve its supersession, the state is responsible, and 
it alone exercises jurisdiction. Ifa commissioned vessel of war indulges in 
illegal acts, recourse can be had to its government for redress; if a sailor 
commits a murder on board a vessel the authority of the state to which it 
belongs is not displaced, and its laws are able to assert themselves; but if 
a body of men of uncertain origin seize upon a vessel and scour the ocean 
for plunder, no one nation has more right of control over them, or more 
responsibility for their doings, than another, and if the crew of a ship takes 
possession of it after confining or murdering the captain, legitimate author- 
ity has disappeared for the moment, and it is uncertain for how long it 
may be kept out. Hence every nation may seize and punish a pirate, and 
hence, in the strong language of judges and writers whose minds have 
dwelt mainly upon piracy of a particular sort, he is reputed to be the enemy 
of the whole human race.” 

Wheaton, International Law (8th ed.), note by Dana, to Section 124: 
“Tt is true, that a pirate jure gentium can be seized and tried by any nation, 
irrespective of his national character, or of that of the vessel on board 
which, against which, or from which, the act was done. The reason of 
this must be, that the act is one over which all nations have equal jurisdic- 
tion. This can result only from the fact, that it is committed where all 
have a common, and no nation an exclusive, jurisdiction, 7.e., upon the 
high seas; and, if on board ship, and by her own crew, then the ship must 
be one in which no national authority reigns. The criminal may have 
committed but one crime, and intended but one, and that against a vessel 
of a particular nation; yet, if done on the high seas, under certain cir- 
cumstances hereafter to be referred to, he may be seized and tried by any 
nation. In such case, it cannot be necessary to satisfy the court affirma- 
tively, as a fact, that he had a purpose to plunder vessels of all nations, or 
vessels irrespective of nationality; nor would the court be driven to an 
artificial presumption of law, contrary to the facts in the case, that such 
general hostile purpose existed. 

‘On the other hand, that is too wide a definition which would embrace 
all acts of plunder and violence, in degree sufficient to constitute piracy, 
simply because done on the high seas. As every crime may be com- 
mitted at sea, piracy might thus be extended to the whole criminal code. 
If an act of robbery or murder were committed upon one of the passengers 
or crew by another in a vessel at sea, the vessel being at the time and con- 
tinuing under lawful authority, and the offender were secured and confined 
by the master of the vessel, to be taken home for trial,—this state of 
things would not authorize seizure and trial by any nation that chose to 
interfere, or within whose limits the offender might afterwards be found. 
United States v. Palmer, Wheaton’s Rep. iii. 610; United States v. Pirates, 
Ib. v. 184; United States v. Klintock, Ib. v. 144; United States v. Holmes, 
Ib. v. 412; The Malek Adhel (Harmony v. United States), Howard, ii. 
210; United States Laws, ix. 175; xii. 314-15; Rutherford’s Inst. lib. ii. 
ch. 9; American State Papers, i. 88-94, Mr. Jefferson to M. Genet. 

“To constitute piracy jure gentium it is necessary: (1st) That the offence, 
being adequate in degree—for instance, robbery, destruction by fire, or 
other injury to persons or property—must be committed on the high 
seas, and not within the territorial jurisdiction of any nation; and (2d) 
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That the offenders, at the time of the commission of the act, should be 
in fact free from lawful authority, or should have made themselves so 
by their deed, or, as Sir L. Jenkins says (ii. 714), “‘out of the protection 
of all laws and privileges,’’ or, in the words of the Duc de Broglie (Ecrits, 
i. 365), “‘qui n’ait ni feu ni lieu’’: in short, they must be in the predicament 
of outlaws. 

“Tt has sometimes been said, that the act must be done lucri causé, 
and the English common-law definition of animus furandi has been treated 
as a requisite; but the motive may be gratuitous malice, or the purpose 
may be to destroy, in private revenge for real or supposed injuries done 
by persons, or classes of persons, or by a particular national authority. 

‘On these points the following authorities may be consulted: As to 
the definition, hostis humani generis, Howell’s State Trials, xii. 1271-2, 
note; Tindal’s Law of Nations, cited there. Phillimore’s Intern. Law, i. 
406. Le duc de Broglie, ‘“‘Sur la Piraterie,” Ecrits, iii. 335-375. The 
Serhassan, Wm. Rob. ii. 357. Notes of Cases, iii. 592. The Malek 
Adhel, Howard, ii. 232. As to other elements necessary to give general 
jurisdiction, and constitute piracy jure gentium, Woolsey’s Introd. sec. 
137. Phillimore’s Intern. Law, i. 394. Bynkersh. Quaest. Jur. Pub. lib. 
i.cap.17. Kent, i. 184-6. Le duc de Broglie, ‘‘Sur la Piraterie,’”’ Ecrits, 
iii, 335-375. Wildman’s Intern. Law, ii. 150. United States v. Palmer, 
Wheaton’s Rep. iii. 610. United States v. Klintock, Wheaton’s Rep. v. 
152. United States v. Pirates, Ib. 185. United States v. Holmes, Ib. 412. 
Blackst. Comm. iv. 286. 

“The following suggestions are offered as to the elements of piracy jure 
gentium: 

“T. It is not necessary that a purpose to depredate on property, beyond 
such as belongs to one nation or one class of persons or one individual, 
should be proved or artificially presumed. 

“II. The motive need not be lucri causd; nor need the acts and intent 
square themselves to the English common-law definitions of animus 
furandi, or malice. It is enough if the corpus delicti exists; and the 
animus be one which the law of nations regards as criminal, and hostile 
to the rights of persons and property on the high seas,—xara rév Kowdv 
aravrav avOpwrwv vomov. 

“TII. Although the act and intent may be sufficient to constitute piracy, 
all nations have not jurisdiction to try it, unless it was committed beyond 
the exclusive jurisdiction of any nation. To put it in such predicament, 
the act must have been committed not only on the high seas, but beyond 
that kind of jurisdiction which all nations concede to each nation over vessels 
sailing the seas under at once its de facto and de jure authority and re- 
sponsibility, and in the peace of allnations. Crimes, therefore, of whatever 
character, committed on board by inmates of such vessels, are not justici- 
able of all nations. But, if such a vessel passes into the control of the 
robbers or murderers on board, and the lawful authority is in fact dis- 
placed, and she becomes an cutlaw, any nation may seize the vessel and 
try the criminals. So, if persons on board any kind of seacraft, not in 
fact under any national authority and responsibility, and acting in defi- 
ance thereof, board a duly authorized vessel sailing in the peace of all 
nations, and commit robbery or murder on board, and depart, leaving the 
vessel to its regular authorities, they may still be tried as pirates by any 
nation in whose jurisdiction they may be found; although the cruisers of 
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a foreign nation, by reason of the rule against international interference, 
could not have taken them out of such a vessel, if, after their acts were 
completed, they had been secured by the authorities of the vessel and 
confined in her, to be taken to port for trial.”’ 


2. Any act of voluntary participation in the operation of a ship with 
knowledge of facts which make it a pirate ship. 


This serves several purposes. It covers piratical roving before any 
attack has been committed. In this phase it will be useful both as a 
basis for international police prevention of attacks and as a ground of 
jurisdiction to prosecute when the evidence of a certain person’s participation 
in particular outrages is not sufficient. In connection with Article 4, it 
also places among piracies, sailing a ship on the high sea in order to commit 
such violence or depredation in foreign territorial waters or on a foreign 
coast as would be piracy if committed beyond territorial jurisdiction. 
Thus are included such ravaging expeditions as the Moorish pirates used 
to make against the sea-coasts of England, as the buccaneers used to make 
against American settlements, and as are made today against the coasts of 
the Philippines and other far eastern countries. The importance of this 
last clause lies not so much in the matter of judicial and legislative jurisdic- 
tion, as in the authority given the injured or threatened state (and all other 
states) to seize an offending foreign ship on the high sea either before the 
attack is made, or after the attack when there has been no hot pursuit. 


In Stephen, Digest of the Criminal Law (5th ed.), p. 79, at the end of 
the definition of ‘‘ Piracy by the law of nations,’ is found this sentence: ‘‘It 
is doubtful whether persons cruising in armed vessels with intent to com- 
mit piracies, are pirates or not.’”’ Footnote, p. 78, comments as follows: 

“The doubt expressed at the end of the Article is founded on the ab- 
sence of any express authority for the affirmative of the proposition, and 
on the absurdity of the negative. If a Queen’s ship were to fall in with 
an armed vessel belonging to no state, and obviously cruising for piratical 
purposes, would the commanding officer hesitate to seize that vessel 
because it had not actually taken a prize? It seems equally difficult to 
suppose that the vessel would be permitted to escape, or that it could law- 
fully be arrested if the crew were not pirates. The language of several 
of the statutes given in Articles 112, 113, and 114, seems to imply that a 
pirate is the name of a known class of persons, like a soldier or sailor, and 
that a man may be a pirate though he has never actually robbed, as he 
may be a soldier though he has not actually fought. . . .” 

Cf., however, U. 8. Crim. Code, Sec. 302. 

Clifford, J., in Dole et al. v. New England Mutual Marine Ins. Co., 2 
Cliff. 394, at pp. 417-418 (1864): “. . . Actual robbery on the high seas 
is piracy under the law of nations by all the authorities, and so also is 
the act of cruising upon the high seas without a commission and with the 
intent to rob especially if the charge be accompanied by proof of unsuc- 
cessful attempts about the same time to commit the primary offence. 


ee 
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See also The Ambrose Light, 25 Fed. 408; Moore, Digest of Interna- 
tional Law, Vol. II, Sec. 332, p. 1098. 

Should not the doubt expressed by Stephen and by Oppenheim (Sec. 
276) be confined to the English traditional municipal law crime of piracy? 
Quite commonly in casual passages in treatises one finds reflected a 
transient confusion of the following two distinct matters:—(1) The range 
of state jurisdiction on the ground of piracy; (2) The range of the tradi- 
tional municipal law crime of piracy. Although the traditional non- 
statutory crime of piracy in English law corresponded to international law 
piracy, there is not sufficient authority to justify the assertion that it was 
coextensive. Few if any states punish criminally the perpetrators of all 
acts which are piratical by the law of nations. See Stiel, Der Tatbestand 
der Piraterie, pp. 15-17; Schlikker, Die Vélkerrechtliche Lehre von der 
Piraterie, pp. 13, 24-27. 

Stiel, Der Tatbestand der Piraterie, p. 59 text, and footnote 2: ‘‘ Eine 
Anzahl von Landesrechten pénalisiert die piratische Lebensfiihrung ohne 
Riicksicht auf wirkliche Begehung eines piratischen Aktes, bestraft die 
sozialgefiihrliche Gesinnung, nicht die verbrecherische Tat. Die Méglich- 
keit strafrechtlicher Tatbestande dieser Art (formell strafrechtliche, ma- 
teriell polizeiliche Tatbestinde) ist natiirlich vorhanden. Die Bedingung 
der Strafe durch eine effektiv verwirklichte bezw. versuchte Rechtsgiiter 
verletzung ist nicht mehr als eine rechtspolitische Forderung. Als Grund 
fiir den Bruch mit sonst herrschenden strafrechtlichen Prinzipien kénnte 
man die Schwierigkeit des Nachweises der einzelnen piratischen Akte 
ansehen.” 

Stiel, Der Tatbestand der Piraterie, p. 66: ‘‘Damit der objektive Tat- 
bestand der Piraterie gegeben sei, ist notwendig, dass das Piratenschiff 
sich wenigstens zeitweise auf hoher See aufhalte, mag sonst der Sitz des 
Unternehmens sich in einer Staatsgewalt unterworfenem oder in staatlosem 
Gebiet befinden. Das offene Meer muss als Operationsfeld oder als 
Operationsbasiserscheinen. Dagegen ist gleichgiiltig, welchen Schauplatz 
die Piraten zur Begehung der piratischen Akte zu wihlen gedenken. 
Diese Auffassung wird der historischen Tatsache gerecht, dass die Piraterie 
immer, wo sie einen grésseren Umfang annimmt, in der Form einer Ver- 
bindung von ‘Seerduberei’ und Kiistenraub auftritt; sie erméglicht es, 
die internationale Verfolgung des Unwesens auch auf solche Fahrzeuge 
auszudehnen, die etwa unter Schonung der durch ihre Flagge gedeckten 
Seeschiffe ihre rauberische Tatigkeit auf unter einer ohnmachtigen Regier- 
ung stehende Kiistenstriche beschrinken. Andererseits steht sie mit den 
Landesstrafgesetzgebungen, die an der Kiiste begangene piratische Akte 
nicht als solche bestrafen, nicht in Widerspruch, da die Bestrafung nicht 
volkerrechtliche Pflicht ist.” 

Hall, International Law (Sth ed.), Sec. 81, p. 313: ‘Usually piracy is 
spoken of as occurring only upon the high seas. If however a body of 
pirates land upon an island unappropriated by a civilised power, and rob 
and murder a trader who may be carrying on commerce there with the 
savage inhabitants, they are guilty of a crime possessing all the marks of 
commonplace professional piracy. In so far as any definitions of piracy 
exclude such acts, and others done by pirates elsewhere than on the ocean 
but of the kind which would be called piratical if done there, the omission 
may be assumed to be accidental. Piracy no doubt cannot take place 
independently of the sea, under the conditions at least of modern civilisa- 
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tion; but a pirate does not so lose his piratical character by landing within 
state territory that piratical acts done on shore cease to be piratical.”’ 

Oppenheim, International Law, 4th ed. (McNair’s), Sec. 277: “Piracy 
as an ‘international crime’ can be committed on the open sea only. 
Piracy in territorial coast waters has as little to do with International Law 
as other robberies within the territory of a State. Some writers maintain 
that piracy need not necessarily be committed on the open sea, but that it 
suffices that the respective acts of violence are committed by descent from 
the open sea. With this opinion I cannot agree. Piracy is, and always 
has been, a crime against the safety of traffic on the open sea, and there- 
fore, it cannot be committed anywhere else than on the open sea.”’ 

Pella, La Repression de la Piraterie, 15 Recueil des Cours, (1926, V.) 
147, at p. 152: ‘‘Néanmoins, les premiers peuples sur lesquels nous 
ayions des données précises, quant a la piraterie, sont les Grecs et les 
Phéniciens. La piraterie consistait chez eux en des expéditions organisées 
par mer, dans le but d’enlever sur les cétes les femmes et les richesses.’’ 

Calvinius ‘‘ Lexicon Juridicum”’: “‘ Piratae dicuntur praedatores marini; 
sic dicti vel a pirata, qui prius maria infestavit, vel a Graeco repavw, id 
est, transeo, quod conspecta insula, in illam transirent, jam praedaturi. 
Hine piratica ars est, quam exercent.”’ 

Casaregis (Discursus Legalis de Commercio, 64, n. 4): ‘“‘Proprie pirata 
ille discitur qui sine patentibus alicujus principis ex propria tantum et 
privata auctoritate per mare discurrit depredendi causa.” 


3. Any act of instigation or of intentional facilitation of an act described 
in paragraph 1 or paragraph 2 of this article. 


By this clause, instigations and facilitations of piratical acts, previously 


described in the Article are included in the definition of piracy. Obviously, 
convenience is served by this drafting device. The act of instigation or 
facilitation is not subjected to the common jurisdiction unless it takes place 
outside territorial jurisdiction. 


ARTICLE 4 


1. A ship is a pirate ship when it is devoted by the persons in dominant 
control to the purpose of committing an act described in the first sen- 
tence of paragraph 1 of Article 3, or to the purpose of committing any 
similar act within the territory of a state by descent from the high sea, 
provided in either case that the purposes of the persons in dominant con- 
trol are not definitely limited to committing such acts against ships or 
territory subject to the jurisdiction of the state to which the ship belongs. 

2. A ship does not cease to be a pirate ship after the commission of an 
act described in paragraph 1 of Article 3, or after the commission of any 
similar act within the territory of a state by descent from the high sea, as 
long as it continues under the same control. 


COMMENT 


Traditional law assigns to the common jurisdiction not only offences 
committed on or from an unregistered ship, whose officers and crew scorn 


iy 


ARTICLE 4 823 


all national allegiance, but also offences committed on or from a ship legally 
entitled to fly the flag of a certain state but devoted by those in control of it to 
a private plundering enterprise. Writers say that ships in the possession of 
crews with piratical intent are out of the protection of all laws and privileges, 
and sometimes the explanation is given that the offenders in control have 
thrown off their allegiance and are acting in defiance of law. It is not to be 
understood, however, that the common jurisdiction turns on a fine discrimi- 
nation of motives in the matter of the robber’s patriotism or loyalty to his 
nation and its governmental system in general; and short of this, there 
would seem to be no tenable distinction between a pirate ship, which has 
had the legal right to fly the flag of a certain state, and other ships, except the 
one which Article 4 attempts to define. The salient characteristic of a 
pirate ship is its actual control by persons who are devoting it to the sort of 
acts which are stigmatized as piracy. The ulterior motives of those persons 
with respect to their national allegiance or the authority of law are indeter- 
minate quantities which cannot be practical factors in establishing state 
jurisdiction. A pirate ship actually is for the time out of the restraining 
influence of the law and order of the state of its flag, and for that reason it is 
not under the exclusive jurisdiction of the flag state while it is on the high sea. 

Many writers have insisted that one of the elements of a piratical enter- 
prise is a spirit or motive of general hostility. They say that if the purpose 
of the participants is limited to attacks on the ships of one or two states 
only, and especially if it is a case of a single sporadic robbery, the common 
jurisdiction should not attach. There is authority to the contrary, and 
certainly the extreme view of these literal proponents of the theory of an 
offence against the whole world is not one to be recommended for strict 
application in practice. Should a band with criminal tendencies escape the 
jurisdiction of a state seizing their ship on the high sea because they could 
establish that they intended only a single definite offence or only offences 
against the ships of one or two foreign states? It is undesirable to permit the 
collateral motives or purposes of an offender to control the matter of state 
jurisdiction. Generally these would prove nebulous, indeterminate guides. 
However, the opposition to conceding a common jurisdiction over acts which 
definitely are directed only against the interest of the state of nationality of 
the offending ship, is strong enough to make it expedient to require an inter- 
national element in at least the purposes of the offenders. Therefore Article 
4 excludes from the category of pirate ships those in control of persons 
whose purposes of violence or depredation are definitely limited to attacks 
against only ships and territory of the state to which the offending ship 
belongs. 

A ship is a pirate ship while it is being devoted to piratical purposes. If 
the pirate ship has made no piratical attack, its piratical character will be 
dissipated by a definite abandonment of piratical purposes. It would be 
inexpedient, however, to give immunity against seizure on the high sea 
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under the common jurisdiction, to a ship which has made a piratical attack, 
merely because its possessors have decided definitely to end its piratical 
career with the success or failure of the attack. Therefore the draft con- 
vention would not restore the protection of the excluding jurisdiction of the 
flag state to a pirate ship on the high sea under such circumstances, as long as 
it continues under the same control. 

Other craft than ships—e.g., small boats, and especially today air craft— 
are grouped with ships here and elsewhere in the draft. (See Article 1, 5.) 
Where the definition of Article 4 is satisfied, they all are called ‘pirate 
ships”’ for convenience. 


Stiel, Der Tatbestand der Piraterie, p. 7: ‘‘ Die Bedeutung der Piraterie 
besteht wesentlich darin, dass sie die Massregel auch gegeniiber nationalen 
Schiffen erméglicht.”’ 

Compare Stiel, Der Tatbestand der Piraterie, pp. 5-10; United States 
v. Pirates, 5 Wheat. (U.S. 1820), 184; United States v. Klintock, 5 Wheat. 
(U. S. 1820), 144; Wharton, Criminal Law, Sec. 2220; John Marshall, 
speech in House of Representatives of the United States, Appendix 5 
Wheat. (U.S.) at pp. 203-205. 

Russell on Crimes (8th ed.), p. 261: “To constitute piracy jure gentium, 
it is not necessary that there should be any throwing off of the allegiance 
of the state to which the vessel belongs: but it is sufficient if there is a 
taking of the ship within the jurisdiction of the admiral from the possession 
or control of those who are lawfully entitled to it, and a carrying away 
of the ship or of any of its goods, tackle, apparel, or furniture, under cir- 
cumstances which would have amounted to robbery if the acts had been 
done on land. It is immaterial whether the piratical acts are done by 
mariners or passengers, or persons coming from the shore.” (Citing R. 
v. Nya Abu (1886), 4 Kyshe (Straits Settlements), 169). 

See also Atty. Gen. for Hong Kong v. Kwok a-Sing, L. R. 5 P. C. 179, 200; 
United States v. Tully (1812), 1 Gall. (U. S.) 247; United States v. Ross 
(1813), 1 Gall. (U. S.) 624. 

As to the qualification of the definition of a pirate ship by the latter part 
of the first sentence of Article 4, see comment to Article 3, pp. 807-808, 
supra. 
Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law League of 
Nations Document C. 196. M. 70. 1927. V., p. 117: 

“By committing an act of piracy, the pirate and his vessel ipso facto 
lose the protection of the State whose flag they are otherwise entitled to 
fly. Persons engaged in the commission of such crimes obviously cannot 
have been authorized by any civilized State to do so. In this connection 
we should note that the commission of the crime of piracy does not involve 
as a preliminary condition that the ship in question should not have the 
right to fly a recognized flag. 


‘“‘A ship may clearly be a pirate ship even if it was not fitted out for 
that purpose or if it began its voyage without criminal intention. If a 
mutiny breaks out on board and the mutineers seize the vessel and use 
it to commit acts of piracy, the vessel zpso facto loses the original protection 
of its flag.” 
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ARTICLE 5 


ARTICLE 5 


A ship may retain its national character although it has become a pirate 
ship. The retention or loss of national character is determined by the law 
of the state from which it was derived. 


COMMENT 


Some writers stress the important fact that a pirate ship on the high sea 
is not under the excluding jurisdiction of any state, by asserting that the ship 
is “‘denationalized”’ as a legal consequence of piracy. Some assert that the 
pirates are ‘‘denationalized”’ also. The legal consequences to which these 
assertions refer, however, include only the common jurisdiction (1) to seize 
the pirate ship and its officers, crew and contents and other piratical property 
and booty outside foreign territorial jurisdiction, (2) to direct the conse- 
quences of such a seizure, and (3) to prosecute and punish pirates under 
the law of the prosecuting state. 

To call these effects ‘‘denationalization”’ or to attribute them to ‘‘de- 
nationalization” as a cause, is a misleading hyperbole. Certainly a state 
does not lose its claim of allegiance or any of its ordinary legislative, execu- 
tive or judicial jurisdiction against its national because he has committed 
piracy on the high sea. Certainly also, it has a right to intercede diplomati- 
cally in his behalf to protect his person and property interests against illegal 
treatment by another state, although it admits that heisa pirate. Likewise 
if the pirate ship had a national character before it was engaged in piracy, 
its participation in piracy does not withdraw it from the ordinary jurisdiction 
and rights of its flag state without that state’s consent. The ordinary juris- 
diction, because of the piracy, no longer excludes the common jurisdiction 
on the high sea, but it may still exist and be otherwise unaffected. 

The private pirate and his ship and his goods therein on the high sea have 
been subject to public enmity and seizure and prosecution by all powers 
from early times, and also from early times under municipal law the foreign 
pirate and his goods have been refused privileges and protection that have 
been accorded the persons and goods of citizens and friendly aliens. For- 
merly under municipal law a foreign private pirate was universally a sort of 
outlaw. These several matters should not be confused. Nor should the 
historical continuity of the common hostility to foreign pirates mislead one 
into the assumption that either the law of piracy or the postulates on which 
that law is based have been always the same. There are important differ- 
ences between the law of earlier times and the present law. We may briefly 
and roughly summarize as follows. 

Sea-robbery has not been dishonorable in all ages. Indeed at times 
pirates of a sort have been regarded as local heroes, and political communities 
of considerable power have authorized and commended piratical enterprises. 
Nevertheless in all times of generally developed international trade, the 
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private foreign pirate has been treated as an enemy of law and civiliza- 
tion by sea-faring mercantile communities. Therefore the slowly de- 
veloping law of war excluded him from the privileges, rights, and powers of a 
belligerent. Hostilities waged by and against him were not war. Likewise 
the development of the municipal law of aliens’ rights from slight or only 
special recognition to a general legal protection of the person and property 
of an alien equivalent to that accorded the person and property of a citizen, 
even in relatively late times in many countries, left a foreign pirate and 
his ship and goods outlawed and open to attack and plunder by anyone who 
came upon them on sea or strand. (On the old strand law, see Stiel, Der 
Tatbestand der Piraterie, p. 46.) 

Today, however, the international law of piracy does not simply cover a 
field of public armed conflict distinct from that of war. The present legal 
importance of piracy lies in the fact that it is a special basis of state jurisdic- 
tion, constituting a qualification of the modern doctrine and law of the free- 
dom of the seas. Thus the fundamental postulates and the scope of the 
modern international law of piracy are quite different from those of the 
ancient law and even from those of the law of a few centuries ago which 
knew no legal freedom of the seas in the modern sense and no such universal 
fine apportionment of jurisdiction among ‘‘states’”’ on a territorial and 
nationality basis as is familiar today. This change in international relations 
has induced a finer discrimination and a wider range in the modern legal 
conception of piratical acts. 

So also the municipal law of piracy generally varies in many particulars 
from the old law which treated the foreign pirate somewhat as an outlaw. 
One accused (and guilty in fact) of piracy generally is entitled to a fair trial 
before established governmental tribunals. One who unjustifiably slays a 
pirate may be convicted of homicide. One who takes his goods by force or 
stealth for private gain may be convicted of robbery or theft. An uncon- 
victed pirate has legal personality, including capacity for rights, powers, 
immunities and privileges. In short, under modern municipal law a foreign 
pirate may be a criminal, but usually is nevertheless a national of some state 
and a person of full legal capacity, and therefore there can be little doubt 
that the law of nations would today accord a protecting authority over him 
and his interests to the state of his nationality. 

In the law of nations, properly speaking, a pirate is not a criminal, but his 
factual offence is the basis of a special jurisdiction in all states. One phase of 
this common jurisdiction is that which concerns the dissipation of the ex- 
cluding authority of its flag state over a pirate ship. Article 6 expresses 
this phase. 


Schlikker, Die Vélkerrechtliche Lehre von der Piraterie und den ihr 
Gleichgestellten Verbrechen, p. 9: ‘‘ Der Pirat ist des Schutzes der Flagge 
verlustig. Der Satz ist von weitgehendster praktischer Bedeutung. 
Denn wihrend sonst heutigentages allgemein der Grundsatz gilt, dass 
Nationalschiffe auf hoher See nur der Polizei- und Jurisdiktionsgewalt ihres 
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Heimatstaates unterworfen sind, ist kein Staat in seinem Vorgehen gegen 
einen Piraten durch die von demselben etwa gefiihrte fremde National- 
flagge gehindert. Keine gegen einen Piraten ergriffene Massregel kann 
eine Verletzung des Staates, dessen Flagge der Pirat fiihrt, bedeuten. 
Es ist damit unzweifelhaft den mit der Wahrnehmung der Sicherheit zur 
See beauftragten Organen aller Staaten gleicherweise das Recht gegeben, 
nach dem Rechte ihres Landes gegen jeden Fall von Seeraub auf hoher 
See einzuschreiten, die Verbrecher zu ergreifen und zu strafen. Die 
vélkerrechtliche Doktrin ist hieriiber ausnahmslos einig.”’ 

Gebert, Die Vélkerrechtliche Denationalisierung der Piraterie, 26 Zeit- 
schrift fiir Internationales Recht 8, at pp. 33-34: 

“ae Denationalisierung wirkt nach drei Richtungen; sie erstreckt 
sic 

“T. auf das Piratenschiff, 
“TI. auf das Piratengut, 
“III. auf die Besatzung des Piratenschiffes. 

“T. Mit Bezug auf den Schiffskérper ergeben sich ganz allgemein 
folgende Momente: 

“1. Durch seine piratische Eigenschaft hat das Piratenschiff jeden 
Anspruch auf Respektierung als Nationalschiff verwirkt, d. h. 

“(a) die Flaggenfiihrung verkérpert nicht mehr die Staatsangehdrigkeit, 
sondern wird illusorisch; alle aus ihr entspringenden Berechtigungen 
kommen in Wegfal!l. Die Nichtachtung der Flagge des Piratenschiffes 
kann daher niemals Vélkerrechtsverletzung sein; 

“‘(b) damit ist eine Basis fiir das Einschreiten der Nationen gegen die 
Piraten gegeben. Fiir dieses Einschreiten gelten in erster Linie die 
speziellen innerstaatlichen Vorschriften und Normen, soweit solche 
in den Einzelstaaten bestehen. Fehlt es an solchen Vorschriften, so sind 
Zweckdienlichkeitsgriinde fiir das Vorgehen massgebend; es muss also 
insbesondere den Kriegsschiffskommandanten méglichst grosse Aktions- 
freiheit in ihrem Vorgehen gestattet werden. Die Aktionsfreiheit des 
verfolgenden Staates erreicht ihr Ende an der Territorialgerichtsbarkeit 
des Territorialstaates in seinen Eigengewissern. 

‘2. Die Denationalisierung wirkt dinglich. Diese dinglichen Wirk- 
ungen haben alle dinglich in dem Piratenschiff Beteiligten zu tragen; sie 
sind nur auf obligatorische Ersatzanspriiche gegeniiber den fiir die 
Piraterie verantwortlichen Personen angewiesen.”’ 

See the following in the collection of piracy laws, post: Belgium, Law of 
Sept. 20, 1903, Art. 6; Belgian Congo, Decree of Feb. 25, 1886, Art. 6; 
Chile, Navig. Law of 1878, Art. 30; Netherlands, Code of Commerce 
(1924), Art. 316. 

Bonfils, Lehrbuch des Vélkerrechts fiir Studium und Praxis (Berlin 
1904) p. 325: 

“Seerduberschiffe und deren Bemannung gelten als keiner Nation 
angeh6rend, sie sind staatenlos, sie kénnen nicht den Schutz irgend einer 
Flagge anrufen. Sie sind in diesem Sinne vogelfrei.”’ 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 412: 
‘Le pirate se place en dehors de l’autorité et en méme temps en dehors de 
la protection de tout Etat. Il n’arbore aucun pavillon et, s’il en arbore un, 
cest un faux. Tout Etat peut le faire rechercher par ses navires de 
guerre, le faire poursuivre, le saisir corps et biens, et traduire en justice 
l'équipage devant ses propres juges ou, au besoin, l’extrader. Si, toute- 
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fois, il apparaft qu’un vaisseau suspect, battant pavillon étranger, est 
innocent, des dommages-intéréts peuvent étre réclamés.”’ 

Franz v. Liszt (12th ed. edited by M. Fleischmann), Vélkerrecht, p. 300: 
vélkerrechtliche Rechtsfolge des Seeraubes ist die Entnationalis- 
ierung des Seeriuberschiffes; dieses ist mithin vélkerrechtlich vogelfrei, es 
kann ohne Verletzung des Staates, dem das Schiff seiner Flagge und die 
Besatzung ihrer Nationalitét nach angehért, von den Kriegs- wie Han- 
delsschiffen jedes Staates aufgebracht, mit der Ladung eingezogen, seine 
Besatzung nach dem Recht des aufgreifenden Staates zur Verantwortung 
gezogen werden.” 

Gennaro Tambaro, ‘“Pirateria,’’ Il Digesto Italiano, at p. 903: “I 
pirati compromettono la sicurezza di tutti gli Stati. Essi sono percid 
considerati come nemici di tutto il genere umano, e son messi fuori 
l’orbita e la protezione del diritto internazionale. .. . 

“‘Effetto di codesta mancanza di nazionalité e di protezione da parte 
di uno Stato verso i pirati é la concorde cooperazione da parte di tutti gli 
Stati alla prevenzione e repressione dei delitti piratici, e il conseguente 
diritto di giurisdizione concesso a quello Stato che per il primo abbia 
arrestato, in alto mare, la nave piratica.”’ 

Lorimer, Institutes of the Law of Nations, Vol. II, 132: ‘‘In like manner 
when the law of nations exercises criminal jurisdiction directly, it deals 
with persons whom it claims as its own citizens. When it punishes 
pirates, it does not punish the citizens of the State to which the pirates 
belonged, but cosmopolitan criminals, whom it regards as having ceased 
to be State citizens altogether in consequence of their having broken the 
laws of humanity as a whole, and become enemies of the human race. 
Citizen criminals, on the other hand, it simply hands over to the States 
whose laws they have broken.” 

Travers Twiss, The Law of Nations (2nd ed.), Vol. I, pp. 290-291; 
Sec. 177: ‘The maintenance of the peace of the Sea is one of the objects 
of that Common Law [a Common Law of Nations] and all offences 
against the peace of the Sea are offences against the Law of Nations, and 
of which all Nations may take cognizance. The robber equally with the 
murderer on the High Seas is technically a sea-felon or pirate, and every 
hand may be lawfully raised against him; he is, in fact, regarded as an 
enemy of the human race (hostis humani generis). The Pirate has no 
National character, and to whatever country he may have originally be- 
longed, he is justiciable everywhere, being reputed out of the protection 
of all laws and privileges whatever.”’ 

Ortolan, Régles internationales et diplomatie de la mer (1864), Liv. II, 
Chap. XI, T. I., p. 210: ‘Il est évident que les navires qui se livrent 4 la 
piraterie ne peuvent avoir recu |’autorisation d’aucun Etat civilisé 
d’exercer un pareil métier. . . . Les vrais bAtiments pirates n’ont donc 
pas de nationalité, ou, s’ils en avaient une originairement, ils l’ont perdue 
par leur crime et se trouvent ainsi dénationalisés. Cette absence de 
nationalité et les résultats de la piraterie, qui atteignent ou qui peuvent 
atteindre tous les navigateurs, font de ce crime un crime contre la loi des 
nations. Voild pourquoi tout navigateur est autorisé 4 arréter les pirates, 
dont les actes, quels qu’en soient les auteurs et en quelque lieu qu’ils 
— été commis, tombent sous la jurisdiction des tribunaux de chaque 

tat.” 

Calvo, Le Droit International, Vol. I, Sec. 495: ‘Les pirates n’ayant ni 
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pavillon ni nationalité et étant ennemis de toutes les nations, peuvent étre 
attaqués, pris et jugés partout et par tous les Etats. . . . 


“La puissance qui a saisi le batiment et arrété l’equipage, est dés lors 
juge de la validité de la prise et de la culpabilité des individus.” 

Pradier-Fodéré, Droit International Public, Vol. 5, p. 798, Sec. 2493: 
“Mais ce qu’il faut retenir, c’est qu’il est permis 4 quiconque tient la 
mer de poursuivre les pirates et de s’en emparer par tous les moyens 
possibles, quand bien méme ils se recommanderaient d’une nationalité 
quelconque, car ils n’ont plus de nationalité, ils ont été dénationalisés par 
leur crime, aucune nation ne saurait les couvrir de sa protection, ils sont 
une menace pour les navigateurs de tous les pays, leur répression intéresse 
toutes les nations.” 

Calvo, Le Droit International, Vol. I, Sec. 495: ‘‘Le batiment et les 
individus qui le montent, étant dénationalisés, ne peuvent réclamer aucun 
privilége de nationalité.”’ 

Calvo, Le Droit International, Vol. I, Sec. 508: ‘‘ D’une part, en effet, le 
navire, par les actes criminels auxquels il a été employé, et par l’abus qui 
a été fait de son pavillon, a perdu toute nationalité, tout droit au privilége 
juridictionnel qu’implique son origine; d’autre part, les pirates, en 
étendant 4 l’infini le cercle de leurs déprédations, en s’attaquant aux 
intéréts du commerce maritime tout entier, en se plagant en dehors de 
toutes les lois sociales et morales, cessent d’étre citoyens d’aucun pays 
et deviennent justiciables de toutes les nations civilisées.”’ 

2 Moore, Digest, p. 952: ‘‘ He is denied the protection of the flag which 
he may carry, and is treated as an outlaw, whom any nation may in the 
interest of all capture and punish.”’ 

Johnson, J., in United States v. The Pirates, 5 Wheat. (U.S.) 184, at pp. 
194-195: ‘‘The question whether murder, committed at sea, on board a 
foreign vessel, be punishable by the laws of the United States, if committed 
by a foreigner upon a foreigner, is one which involves a variety of consid- 
erations, and which, in the two cases before us, is presented under an 
obvious distinction; on the one indictment, it appears as having been com- 
mitted simply on board the Anne of Scarborough, a foreign vessel, by a 
foreigner upon a foreigner; on the other, as committed on board the 
Anne of Scarborough, from an American vessel, by a mariner of the 
American vessel. It is obvious that neither case comes within the ex- 
press words of the decision in Palmer’s case. And with regard to the case 
in which the American vessel is brought in view, there can exist but one 
difficulty. No difference can be supposed to exist between the case of a 
murder committed on the seas, by means of a gun discharged from a vessel, 
and by means of a boat’s crew dispatched for that purpose, as was actually 
the case here. And as to the right of the United States to punish all 
offences committed on or from on board their own vessels, it cannot be 
doubted, nor has it been doubted, that the act of 1790 extends to such 
offences, when committed on the seas. But we have decided, that in be- 
coming a pirate, the Mary of Mobile, from which the prisoner committed 
this offence, lost her national character. Could she then be denominated 
an American vessel? We are of opinion, that the question is immaterial; 
for, whether as an American, or a pirate ship, the offence: committed 
from her was equally punishable, and the words of the act extend to her 
in both characters. But if it were necessary to decide the question, we 
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should find no difficulty in maintaining that no man shall, by crime, put 
off an incident to his situation, which subjects him to punishment. A 
claim to protection may be forfeited, by the loss of national charac- 
ter, where no rights are acquired, or immunity produced by that 
cause.” 

Reply of Roumania, Nov. 20, 1926, to Questionnaire No. 6, propounded 
by the League of Nations Committee of Experts for the Progressive Codi- 
fication of International Law, League of Nations Document C.196.M.70. 
1927.V., p. 210: “A pirate ship may have a nationality and keep it even 
after it has committed acts of piracy, but this nationality would make no 
difference, and would not affect the exercise of measures of suppression.”’ 

Gebert, Die Vd6lkerrechtliche Denationalisierung der Piraterie, 26 
Zeitschrift fiir Internationales Recht, p. 68: ‘‘Dass die Mannschaft des 
Piratenfahrzeuges in gleichem Umfang denationalisiert ist wie das Schiff, 
unterliegt keinem Zweifel (Niemeyer, 8S. 93). Diese Tatsache ist bei 
manchen Autoren besonders hervorgehoben, so bei Perels, S. 112; Bonfils, 
S. 325; Calvo, S. 393; im allgemeinen wird aber unterschiedslos bald von 
der Denationalisierung des Schiffes, bald von der Denationalisierung des 
Piraten gesprochen (cf. die oben 8. 26 ff., 35 angefiihrten Definitionen). 
Die vélkerrechtliche Bedeutung der Denationalisierung erstreckt sich in 
erster Linie in der Richtung der Rechtlosstellung des Schiffes, also Zugriffs- 
rechts und der dinglichen Wirkungen. Demgegeniiber sind die Wirk- 
ungen, die sich aus der Rechtlosstellung fiir den Tater ergeben, gering. 
Die vélkerrechtlichen Rechtsfolgen der Piraterie sind seepolizeilicher, 
nicht strafrechtlicher Natur. Fiir die strafrechtliche Seite der Piraterie 
bietet das Vélkerrecht keinen Raum. Fiir sie sind Strafprozess und 
Strafrecht der einzelnen Nationen massgebend. . . . Daraus folgt, dass 
die Tatsache der Denationalisierung fiir das anzuwendende Strafver- 
fahren und Strafrecht irrelevant ist. Es gibt weder einen allegemeinen 
Gerichtsstand noch eine vélkerrechtlich festgesetzte Strafe fiir den Piraten. 
Der Pirat ist strafrechtlich nicht vogelfrei (ef. oben S. 15); er ist zwar 
outlaw, denationalisiert, aber nur im gleichen Umfange wie das Schiffe, d. h. 
dem Piratengegeniiber besteht eine Festnahmepflicht genau so gut wie 
dem Schiffe gegeniiber. Mit der Aufbringung des Schiffes geht die 
Festnahme der Tater Hand in Hand. Die Flagge schiitzt weder Schiff 
noch Besatzung. Insofern hat die Denationalisierung des Titers eine 
Besonderheit, als sie ihn auch nach dem Verlassen der Schiffes iiberall der 
Festnehmung aussetzt. Die Verfolgbarkeit bleibt bestehen, wenn sie 
sich auch nach Verlassen des hohen Meeres nicht mehr als seepolizeiliche 
internationale Massregel darstellt, sondern sich kraft der Territorial- 
gerichtsbarkeit rechtfertigt. Keineswegs ist aber damit gesagt, dass die 
Denationalisierung den Verlust der Staatsangehérigkeit involviert. 
Vielmehr erstreckt sich ihre Wirkung erst auf die aus der Staatsangehdrig- 
keit erwachsenden Anspriiche und Berechtigungen. Der vélkerrechtliche 
Anspruch des Heimatstaates auf Respektierung der Staatsangehorigkeit 
seiner Untertanen und der staatsrechtliche Anspruch des Untertanen 
auf den der Staatsangehérigkeit entsprechenden Schutz fallt weg. Die 
Verwirkung der Staatsangehérigkeit kann dagegen nur erfolgen, wo si¢ 
durch Gesetz ausgesprochen wird. Erwerb und Verlust der Staatsange- 
horigkeit regeln sich nach Staatsrecht und nicht nach Vélkerrecht. 
Daher kann kein Vélkerrechtssatz den Verlust der Staatsangehorigkeit 
aussprechen. Der Nationalcharakter geht mit der Denationalisierung 


ARTICLE 5 831 


verloren, aber nicht die Nationalitat: ‘The pirate has in fact no national 
character’ (Phillimore).” 

See Dr. Hugo Gebert, Die V6lkerrechtliche Denationalisierung der 
Piraterie, 26 Zeitschrift fiir Internationales Recht 8, at pp. 26-29, 32-33, 
68-70, especially notes on p. 33; Stiel, Der Tatbestand der Piraterie, pp. 
35-53. 

Grotius, De Jure Belli et Pacis, lib. 3, c. 3, Sec. 1: Hostes sunt, qui 
nobis, aut quibus nos publice bellum decernimus; caeteri, latrones aut 
praedones sunt, ait Pomponius (Dig. lib. 50, tit. 16, 1. 118), nee aliter 
Ulpianus (Dig. lib. 49, tit. 15, 1. 24), hostes sunt, quibus bellum publice 
populus Romanus decrevit, vel ipsi populo Romano; caeteri latrunculi 
vel praedones appellantur. Et idio, qui a latronibus captus est servus 
latronum non est, nec postliminium illi necessarium est. Ab hostibus 
autem captus, puta a Germanis et Parthis et servus est hostium, et 
postliminio statum pristinum recuperat. Et Paulus (Dig. lib. 49, tit. 15, 
1. 19, sec. 2), a piratis aut latronibus capti liberi permanent. Accedat 
illud Ulpiano. 

Idem, Sec. 2 ‘Non autem statim respublica aut civitas esse desinit, si 
quid admittat injustum, etiam communiter; nec coetus piratarum aut 
latronum civitas est, etiamsi forte aequalitatem quandam inter se servent, 
sine qua nullus coetus posset consistere. Nam hi criminis causa sociantur, 
illi etsi interdum delicto non vacant juris tamen fruendi causa sociati 
sunt, et exteris jus reddunt, si non per omnia secundum jus naturae, quod 
multos apud populos ex parte quasi obliteratum alibi ostendimus, certe 
secundum pacta cum quibusque inita aut secundum mores. ...A 
latronibus captos capientium non fieri, supra dicentem audivimus 
Ulpianum. Idem captos a Germanos ait libertatem amittere. At qui 
apud Germanos latrocinia, quae extra civitatis cujusque fines fiebant, 
nullam habebant infamiam, quae verba sunt Caesaris, et idem alibi 
Cattos nobilem Germaniae populum latrocinia agitasse dicit. Apud 
eundem Geramantes latrociniis facunda gens; sed gens tamen. Illyrici 
sine discrimine maris proedas agere soliti; de iis tamen triumphus fuit; 
Pompeio de piratis non fuit. Tantum discrimen est inter populum 
quantumvis sceleratum et inter eos, qui, cum populus non sint, sceleris 
causa coiunt.”’ 

10 Bacon’s Works, 313-314 (ed. 1803). ‘‘Indubitatum semper fuit, 
bellum contra piratas juste geri posse per nationem quamcunque, licet ab 
iis minime infestatam aut laesam. . . . Vera enim causa hujus rei haec 
est, quod piratae communes humani generis hostes sint; quos id circo 
omnibus nationibus persequi incumbit, non tam propter metus proprios 
quam respectu foederis inter homines sociaies. Sicut enim quaedam sunt 
foedera inscriptis et in tractatus redacta contra hostes particulares inita: 
ita naturalis et tacita confoederatio inter omnes homines intercedit, contra 
communes societatis humanae hostes.”’ 

Stiel, Der Tatbestand der Piraterie, p. 30: ‘‘Das Piraterierecht als 
vélkerrechtliches Rechtsinstitut in dem heutigen Sinne ist eine Erschein- 
ung jungen Datums. Der Gedankenkreis der Meeresfreiheit, in den es 
sich einfiigt (so, 0. Sec. 1). ist noch im 18., in einzelnen Beziehungen 
selbst noch im Anfang des 19. Jahrhunderts nicht mehr als ein von einer 
—freilich stets wachsenden—Anzahl von Staaten verfochtenes politisches 
Prinzip. Mag auch die Piraterie zu allen Zeiten bekimpft worden sein, 
so sind doch die rechtlichen Grundlagen des Einschreitens in alter und 
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neuer Zeit durchaus verschieden. Einen der Griinde der Unsicherheit 
ihres vélkerrechtlichen Tatbestandes darf man darin sehen, dass sie ihre 
heutige Stellung im System des Voélkerrechts erst erlangte, als ihr tatsich- 
liches Vorkommen schon selten geworden war.” 


ARTICLE 6 


In a place not within the territorial jurisdiction of another state, a state 
may seize a pirate ship or a ship taken by piracy and possessed by pirates, 
and things or persons on board. 


COMMENT 


Perhaps the most important peculiarity of the law of piracy is the right 
of any state to capture on the high sea a foreign ship which has committed 
piracy or is the booty of pirates. Indeed the whole modern international 
law of piracy has developed from the ancient and persistent sea fighting of 
commercial nations against pirates who formerly were a principal menace 
to sea traffic. 

Article 6 authorizes a state to seize pirate ships and ships taken by piracy 
and held by pirates not only on the high sea, but in any place which is not 
subject to the territorial jurisdiction of another state—e.g. in the territorial 
waters of the seizing state. 


ARTICLE 7 


1. In a place within the territorial jurisdiction of another state, a state 
may not pursue or seize a pirate ship or a ship taken by piracy and possessed 
by pirates; except that if pursuit of such a ship is commenced by a state 
within its own territorial jurisdiction or in a place not within the territorial 
jurisdiction of any state, the pursuit may be continued into or over the terri- 
torial sea of another state and seizure may be made there, unless prohibited 
by the other state. 

2. If a seizure is made within the territorial jurisdiction of another state 
in accordance with the provisions of paragraph 1 of this article, the state 
making the seizure shall give prompt notice to the other state, and shall 
tender possession of the ship and other things seized and the custody of 
persons seized. 

3. If the tender provided for in paragraph 2 of this article is not accepted, 
the state making the seizure may proceed as if the seizure had been made 
on the high sea. 

COMMENT 


This Article permits the continuance of pursuit of a pirate ship, rightfully 
commenced, into or over marginal seas foreign to the pursuing state, unless 
the privilege has been withdrawn by the littoral state. It will serve at 
times to prevent the escape of culprits who seek to elude pursuers by entering 
territorial waters and who could not there be captured lawfully by a foreig® 


ARTICLE 7 833 


pursuer were it not for the license of this Article. The special privilege and 
power is secured against abuse by the liability of the pursuers for damage 
(See Article 8) and by the paramount right of the littoral state to the 
disposition of the captured persons and property. Furthermore the privilege 
is given only as to pursuit of a ship which actually is a pirate ship. If the 
suspected pirate turns out not to be one, the pursuer will have become a 
wrongdoer by exercising police authority in foreign territorial waters without 
license. 

Professional opinion is not uniform on the subject matter of this Article. 
Some writers assert that the law of nations authorizes the pursuit of pirates 
into foreign territorial waters, at least if the littoral state has not a force at 
hand to make the capture and does not prohibit the pursuit. Some argue 
that the pursuit is legal even against the protest of the littoral state. Al- 
though in some cases war ships have pursued and captured pirates in foreign 
territorial waters, there is no determining precedent on the matter. It is 
believed that the article satisfies at once the argument for emergency rights 
of pursuit into foreign territorial waters and the argument for protection 
of the littoral state’s sovereignty against abusive invasions. 


Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, Draft of 
Treaty on Piracy, Article 5. See Appendix 1, post. 

See Wheaton, International Law (Sth ed.) Sec. 428, Dana’s note 207 
on the case of The Chesapeake; The Magellan Pirates (1853), 1 Spinks 
Ecclesiastical and Admiralty Reports, 81, 164 Eng. R. 47. 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 412: ‘Il 
existe des différences d’opinion au sujet du droit de poursuits dans les eaux 
territoriales; en général, on n’y voit pas d’objection, si l’autorité territoriale 
nest pas méconnue intentionnellement. Autrement, ce n’est permis 
qu’en vertu d’une convention, et, dans ce cas, le saisissant doit abandonner 
le navire et l’équipage a la justice territoriale.” 

Pradier-Fodéré, Droit International Public, Vol. 5, pp. 803-804, Sec. 
2495: “On a posé a cet égard la question de savoir ce qu’il faudrait décider, 
dans le cas ot la poursuite et la capture de pirates auraient été effectuées 
par les navires d’un pays dans les eaux territoriales d’une Puissance 
étrangére? Cette intervention d’un navire portant un pavillon autre que 
celui de l’Etat qui est maitre de ces eaux ne constituerait-elle pas une 
violation de territoire de cet Etat? N’y aurait-il point 1A un conflit de 
souveraineté, et comment devrait-on résoudre ce conflit? Il est bien 
certain que dans les eaux territoriales la protection des intéréts du pays et 
celle des intéréts internationaux n’incombe qu’au seul souverain du terri- 
toire et A ceux qui le représentent, couverts de son pavillon. Sous ce point 
de vue il y aurait, A la rigueur, une sorte d’empiétement sur les droits 
souverains de |’Etat maitre des eaux territoriales. Mais au bénéfice de 
qui cet empiétement aurait-il eu lieu? Au profit de cet Etat aussi bien 
qu’a celui de toutes les nations qui se servent de la mer pour communiquer 
entre elles. Je ne dirai pas, comme certains auteurs, que le service rendu 
4 ’humanité par la destruction des pirates est au dessus des souverainetés, 
parce que rien ne me parait étre au-dessus d’une souverainet¢é, mais je 
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préférerai supposer le consentement tacite de l’Etat maftre des eaux. 
N’est-il pas, en effet, naturel et raisonnable de présumer le consentement 
& ce qui est d’intérét général, universel? Le respect poussé jusque dans 
ses derniéres limites des droits souverains de I’Etat dont les eaux territori- 
ales seraient traversées par les pirates poursuivis pourrait avoir pour 
résultat de favoriser leur fuite, et conséquemment leur impunité, dans le 
cas ot |’Etat riverain non prévenu de leur présence n’aurait pu prendre 
avec opportunité mesures nécessaires pour les poursuivre, les combattre 
et les capturer lui-méme. N’est-il pas plus conforme 4 l’intérét de toutes 
les nations, que le navire qui court sur les traces de pirates ne suspende pas 
sa poursuite désqu’il se trouve dans les eaux territoriales d’un Etat 
étranger, et qu’il fasse main-basse sur ces ‘communs ennemis de tous,’ 
méme sous le canon de la Puissance riveraine? II ne me parait pas pos- 
sible de soutenir sérieusement le contraire. Seulement, dans un cas pareil, 
j’admettrai qu’en ce qui concerne le jugement des pirates la juridiction de 
l’Etat qui est maitre des eaux territoriales devra étre reconnue de préfé- 
rence. Ce sera l’hommage rendu A la soveraineté de cet Etat.’’ 


ARTICLE 8 


If a pursuit is continued or a seizure is made within the territorial juris- 
diction of another state in accordance with the provisions of paragraph 1 
of Article 7, the state continuing the pursuit or making the seizure is 
liable to the other state for any damage done by the pursuing ship, other 
than damage done to the pirate ship or the ship possessed by pirates, or to 
persons and things on board. 

COMMENT 


Since a pursuit continued into foreign territorial waters in accordance with 
Paragraph 1 of Article 7 will be lawful only because of a special implied 
license of the littoral state, it is reasonable to impose liability on the pursuing 
state for damage done to interests under the protection of the littoral 
state. Indeed, otherwise it would be difficult to induce states to agree to 
Article 7. 

Compare the cases of The Chesapeake (1863) and The Florida (1864), 
Wharton, International Law Digest, Sec. 27; Wheaton, International Law 
(8th ed.), Sec. 428, note, by Dana, 207. 


ARTICLE 9 


If a seizure because of piracy is made by a state in violation of the juris- 
diction of another state, the state making the seizure shall, upon the demand 
of the other state, surrender or release the ship, things and persons seized, 
and shall make appropriate reparation. 


COMMENT 


This Article provides specific reparation for such wrongful seizures 48 
those in the territorial waters of another state (where the license of Article 
7 or some other license does not apply) and seizures on board a foreign 


ARTICLE 9 835 


ship (not a pirate ship) on the high sea. The article foresees the possibility 
of further reparation in a proper case. 


Wheaton, International Law, (8th ed.), Sec. 428, footnote by Dana, 
pp. 521-524: “Case of the Chesapeake, in 1863.—The Chesapeake, a li- 
censed American merchant-steamer, sailed from New York bound for 
Portland, Dec. 5, 1863, with a cargo of freight. The second day out, six- 
teen men, who came on board as passengers,—under command of one 
Braine,—rose, killed one officer, wounded two others, put the master in 
irons, and took possession of the steamer. They landed the master and 
most of the crew at St. John, N. B., and ran the steamer to several small 
ports in Nova Scotia successively, reported her as the Confederate war- 
steamer Retribution, and landed cargo and obtained coal and supplies. 
News of her real character having reached some of these ports, she was 
forbidden to land any thing more. She was then run to Samboro, N. S., 
where Braine and his party left her. On news of this piracy reaching the 
United States Government, Mr. Seward communicated the facts to Lord 
Lyons, and made a request that the authorities in Nova Scotia would 
arrest and detain the pirates until a formal demand for their extradition, 
under the treaty of 1842, could be made, and would take possession of the 
vessel for the purpose of delivering her to her owners; and, at the same 
time, United States cruisers were sent out, in various directions, to search 
for the Chesapeake. One of these, a temporary war-vessel (the Ella and 
Annie), being off Samboro, saw a steamer in the harbor, with a signal of 
distress flying,—steamed in, and found her to be the Chesapeake, deserted 
by her piratical crew, and in possession of some of her original crew, who 
delivered her to the Ella and Annie. There were also on board two men 
(British subjects) who had joined her as engineers, in the employ of the 
pirates. These two men were made prisoners. There was also, lying 
near to the Chesapeake, a small schooner, which had attempted to coal 
her, on board which was found concealed one of the pirates, named Wade, 
with a quantity of baggage and other articles from the Chesapeake. Wade 
was taken from her, and placed in irons. The United States steamer 
Dacotah came into port, and Captain Clary, as senior officer, assumed 
charge of affairs. He immediately took the Chesapeake to Halifax, and 
made known to the British authorities the circumstances of the seizure: 
and, as it was made in British waters, he offered to deliver the Chesapeake 
and the three prisoners to the authorities; at the same time requesting 
that the men should be secured, so that they could be held for extradition 
under the treaty of 1842, and that the vessel should be redelivered to her 
owners. Captain Clary, at the same time, expressed a hope that the 
authorities would consent to leaving the vessel in charge of the captors, to 
be by them taken home for the purpose of redelivery. Mr. Seward ad- 
dressed Lord Lyons, giving an outline of the facts, and disclaiming, on 
the part of the government, any claim to exercise authority within the 
waters of Nova Scotia; and offering, if any such had been attempted, to 
express the regret of the government, and its readiness to make satis- 
factory amends; and offered to deliver the vessel and pirates into the hands 
of the British authorities at Halifax, if that should be required; but, in 
that event, making demand for the extradition of the men for trial as 
pirates, and for a delivery of the vessel to her owners. At the same time, 
he proposed another mode of proceeding; viz., that the vessel and men be 
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allowed to remain in the hands of the naval captors, to be brought to the 
United States, with the understanding that they would be still delivered 
to the British authorities if required,—the United States, in that event, 
making the same demands for extradition of the men and delivery of the 
vessel to her owners. After correspondence between Lord Lyons and 
the authorities of Nova Scotia, and between the latter and the American 
Consul and Captain Clary, the proposition of Mr. Seward was not ac- 
cepted; and the British authorities took the ground that the capturing of 
the vessel and the seizing and imprisoning of the men on British waters, 
and especially the taking of Wade from a British vessel in British waters, 
constituted such a violation of British sovereignty as required them to 
demand a formal delivery of the vessel to their authority, and a setting- 
free of the men on British soil, as well as an apology and disclaimer by the 
government of the United States. Thereupon the Chesapeake was deliv- 
ered to the British authorities at Halifax for adjudication in the courts; 
and an arrangement was made to deliver the three prisoners to the sheriff 
of the county. The American Consul had the proper papers prepared, 
and made a formal demand for the extradition of the prisoners for trial 
in the United States; and warrants for their arrest, under the terms of the 
treaty, were signed by the proper authorities, under the treaty and stat- 
utes, and placed by them in the hands of police officers, with orders to 
arrest the men on the wharf as soon as they should be released from the 
custody of the United States naval officers. The prisoners were taken 
ashore from the Dacotah, released from their irons, and delivered to the 
custody of the sheriff, who declared them at large. They escaped from 
the wharf in boats, before arrest on the warrants, by the aid of several 
prominent citizens, and were never arrested. The United States Govern- 
ment considered the escape permissive on the part of the British executive 
officers; but this was denied by them, and the British political authorities. 
The question as to the arrest and escape of the pirates was not pursued 
further between the two governments. 

“In a letter of Jan. 9, 1864, from Mr. Seward to Lord Lyons, he states 
that the President considered the arrest of the vessel and pirates by the 
United States naval authorities to have been done “under the influence of 
a patriotic and commendable zeal to bring to punishment outlaws who 
had offended against the peace and dignity of both countries,’ and with- 
out any unnecessary severity or violence. That, at the same time, he 
regarded these acts as unjustifiable in strictness of law, and regrets and 
disapproves them ‘‘as a violation of the law of nations, and of the friendly 
relations existing between the two countries,” and had directed the naval 
officer to be censured for this violation. Earl Russell, in a letter to Lord 
Lyons, of Feb. 3, 1864, states that the British Government is satisfied 
with the letter of Mr. Seward. 

“The Advocate-General, in behalf of the crown, instituted proceedings 
in the Vice-Admiralty Court at Halifax against the Chesapeake as having 
been piratically taken at sea. The owners of the vessel and cargo made 
claims to them in court; but no appearance was entered, either for Braine 
and his party, or for the United States naval captors. The affidavits ex- 
hibited showed only a piratical seizure, and the Advocate-General con- 
sented to a delivery of the vessel and cargo to the several claimants— 
without stipulations to cover latent claims—as a restoration from piratical 
seizure. The judge (the Hon. Alexander Stewart) ordered delivery; 


ARTICLE 9 837 


giving at the time an elaborate opinion to the effect, that, on the affidavits 
alone, no belligerent authority for the seizure by Braine and his party 
appearing, the seizure was piratical, and the restoration proper; and inti- 
mated that, even if, as had been suggested by an amicus curiae at the bar, 
Braine and his party acted under belligerent authority, their course was 
such as to deprive them of the benefit of that plea in the court of the neu- 
tral; for they had brought their prize, uncondemned, into the ports of 
that neutral, and concealed her there to escape recapture by vessels 
searching for her, and landed and sold cargo, both enemy’s and neutral 
property alike, and obtained supplies surreptitiously and under false 
names; and then, instead of appearing to claim their prize in court, had 
abandoned her, and fled the province in avoidance of warrants issued by 
the authorities of the province. This restitution of vessel and cargo 
ended the question between the two governments. 

“The whole case is resolved into a few elements: Whether Braine and his 
party were pirates jure gentium, or only criminals by the municipal law of 
the United States, the naval officers of the United States, as belligerents, 
nad no right to arrest them or the vessel within British territorial juris- 
diction. Disclaimer and apology by the United States became necessary, 
and were freely tendered. The United States regarded the case as one of 
pure piracy, and the act of its officers in making the arrest as the result of 
a zealous desire to perform a duty to mankind, and accompanied with no 
wilful or unnecessary force or rudeness; and, as the port was a small one, 
with no local police force, the retaking possession of persons and property 
piratically seized, under such circumstances, for the sole purpose of de- 
livering them at once ‘nto competent neutral custody, constituted rather 
a formal than a serious violation of the law of nations, for which restora- 
tion of the vessel and prisoners to British authority, disclaimer, apology, 
and a censure of the officers, was an adequate satisfaction and security. 
Great Britain acquiesced in this view. No competent claim of belligerent 
authority for the seizure by Braine and his party was ever made, either in 
the courts or to the political authority of Great Britain. So the legal and 
political character of the case was one of piracy, with a notion that a color 
of belligerent authority might possibly have existed, which was never 
produced. The restitution of the vessel and cargo to the owners, by rule 
of the Vice-Admiralty Court, on motion of the crown officer, ended the 
question as to the vessel; and the escape of the men, between their dis- 
charge and re-arrest, closed the question as to extradition. U.S. Dip. 
Corr. 1864, Part I, pp. 46, 72, 77, 121, 196, 431; Part II, pp. 401-407, 
468, 474, 482, 483, 488, 490, 511, 538, 562, 650. Papers presented to the 
House of Commons in reply to the Address of March 7, 1864, North 
America, No. 9.” 

1 Wharton, International Law Digest (2nd ed.), Sec. 27, p. 74: 
“The seizure of the Confederate cruiser Florida, by the Federal cruiser 
Wachusett, in the port of Bahia, Brazil, in October, 1864, was con- 
ceded by the United States Government to be an invasion of Brazilian 
territorial waters. The act was disavowed by the United States, and in a 
note of December 26, 1864, to Mr. Barbosa da Silva, Brazilian minister 
at Washington, Mr. Seward announced the proposed trial by court- 
martial of the captain of the Wachusett, the dismissal of the United States 
consul at Bahia, who advised the attack, the release of the parties on the 
Florida, and a salute to the Brazilian flag. Mr. Seward proceeded to 
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mention that the Florida, while at anchor in Hampton Roads, had, by an 
unavoidable casualty, foundered. ‘To fulfill the engagement of saluting 
the Brazilian flag, the United States Government, in 1866, sent to Bahia 
a United States vessel of war for the announced purpose of delivering a 
solemn salute to the Brazilian flag on the spot where Brazilian neutrality 
had been invaded. See Dana’s Wheaton, note, 209; Calvo, 3d ed., 3 vol., 
487, where the case is givenin detail. See alsoinfra, sec. 399. The papers 
connected with the seizure of the schooner Greyhound, in Boston Harbor, 
in August, 1793, by orders of the French Vice-Consul in Boston, are given 
in 1 Am. State Papers; For. Rel. 178 ff.”’ 


ARTICLE 10 


If a ship seized on suspicion of piracy outside the territorial jurisdiction 
of the state making the seizure, is neither a pirate ship nor a ship taken by 
piracy and possessed by pirates, and if the ship is not subject to seizure on 
other grounds, the state making the seizure shall be liable to the state to 
which the ship belongs for any damage caused by the seizure. 


COMMENT 
The Comment to Article 11 applies to Article 10 also. 
ARTICLE 11 


1. In a place not within the territorial jurisdiction of any state, a foreign 
ship may be approached and on reasonable suspicion that it is a pirate 


ship or a ship taken by piracy and possessed by pirates, it may be stopped 
and questioned to ascertain its character. 

2. If the ship is neither a pirate ship nor a ship taken by piracy and pos- 
sessed by pirates, and if it is not subject to such interference on other 
grounds, the state making the interference shall be liable to the state to 
which the ship belongs for any damage caused by the interference. 


COMMENT 


Articles 10 and 11 attempt to compromise opposing claims based, one on 
modern sentiment and the other on ancient practice. These Articles permit 
a state to stop and question a foreign ship on the high sea because of reason- 
able suspicion of piracy, to ascertain its character; they co not expressly pro- 
hibit or permit visit, search or seizure of a foreign ship on suspicion of piracy. 
They impose liability on a state for causing damage by stopping or seizing 
a foreign ship if the suspicion is erroneous and if the interference is not 
justifiable on other grounds. There is considerable professional opinion in 
accordance with this disposition of the question, and there is no doubt that 
the great majority of states would refuse to concede an unconditional right of 
visit or seizure. 

So strict a limitation on policing non-territorial areas is supported by the 
fact that the dangers of loss and annoyance to commerce and of international 
friction from officious inspection of ships on the high sea by foreign cruisers 


ARTICLE 11 839 


or police boats, greatly outweigh the chances of a pirate here and there 
escaping capture because of the deterring influence of liability under this 
Article. 

While it is believed that the provisions of the Article are in accordance 
with current international sentiment, and that independently of treaty 
on occasion the demands of states would formulate a modern practice justify- 
ing the Article, it should be admitted that there is much treatise authority 
for the view that under international law a war ship may stop and search 
and even seize a foreign ship on the high sea on suspicion of piracy without 
liability. There is no doubt that this was common practice in past centuries 
when piracy was prevalent; the difficulties of finding and capturing pirates 
were great, and naval powers asserted rights on the high sea in war and peace 
which would not be tolerated today. The old assertions of absolute right 
of search and seizure on suspicion of piracy are still made by many writers, 
who are not sufficiently impressed by the facts that for nearly a hundred years 
large scale piracy has been almost unknown, the right of search as a police 
measure is no longer of pressing importance, the demand for freedom of the 
seas has attained overwhelming force, and a state would repel any proposal 
which might entail foreign officious police supervision of its commerce on the 
high sea with the same obstinate determination that met attempts to police 
the seas against the detested and internationally condemned slave trade 
during the nineteenth century. 

If in certain sea areas a greater liberty of search and seizure is needed, it 


may be acquired by special agreements between the interested states (see 
Article 17); and, generally, in practice, if there is sufficient ground for 
suspecting a ship and a pressing need of seizure, a state would instruct its 
officers to make the seizure and take the risk of liability. Furthermore, in 
circumstances of common danger, properly managed police supervision 
would meet with hearty co-operation instead of objection from other states. 


Cf. Report of the Sub-Committee of the League of Nations Committee 
of Experts for the Progressive Codification of International Law, League of 
Nations Document C.196.M.70.1927.V., Draft of Treaty on Piracy, 
Article 6, p. 119 (See Appendix 1, post.), and the following comment, 
p. 117: 

“TI. Before taking action against pirates, it must first be ascertained 
that they really are pirates. The mere fact of hoisting a flag does not 
prove the right to fly it; and, accordingly, if a vessel is suspected of piracy, 
other means have to be used to establish its nationality. 

“The two following principles are recognised both by law and in practice: 

“(1) Any warship has the right upon the high seas to stop and seize 
any vessel, under whatever flag it may be sailing, which has undoubtedly 
committed an act of piracy. 

‘‘(2) If the vessel is only under suspicion, the warship is authorised to 
verify its true character. It must, however, use this right judiciously and 
with caution. The commander of the warship is responsible for any 
action taken. If, after inspection of the suspected vessel, the suspicion 
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proves to have been unfounded, the captain of the suspected vessel is 
entitled to reparation or compensation, according to circumstances.” 

J. de Louter, Le Droit International Public Positif, Vol. I, pp. 424-425: 
“La Piraterie, et les infractions qui y sont apparentées, rendent parfois 
nécessaire de mener une enquéte sur l’authenticité du drapeau, c’est-a- 
dire au sujet du droit véritable de porter celui qu’on arbore. Comme, 
seuls, les navires de guerre représentent l’autorité de l’Etat et possédent, 
en conséquence, la compétence voulue pour exercer la police internationale 
dans la haute mer, eux seuls ont aussi le droit de mener une enquéte au 
sujet du drapeau, pourvu que ce soit avec toute la circonspection néces- 
saire et tout le respect di aux Etats étrangers. VoilA pourquoi le droit 
international actuel reconnait 4 tout navire de guerre le droit, en cas de 
rencontre, de hisser son propre pavillon et de tirer, au besoin, un coup de 
canon, ‘coup de semonce ou d’assurrance,’ afin d’inviter l’autre navire A 
arborer également son pavillon réel. S’il n’y satisfait pas, l’invitation 
peut étre répétée avec plus d’insistance par un second coup de canon 
devant la proue du navire suspect. I] est alors permis de s’approcher du 
vaisseau et de héler ou de l’appeler. S’il a été satisfait 4 l’invitation par 
le vaisseau en hissant le drapeau et en confirmant cet acte par un coup de 
canon, et qu’il n’existe pas d’autres signes suspects, le navire de guerre ne 
peut aller plusloin. Le véritable droit de visite ou de perquisition 4 bord 
n’apparait qu’en temps de guerre, 4 moins d’étre formellement exigé par 
un traité international. Dans la lutte contre le traité la Grande-Bretagne 
a, bien qu’é contrecoeur, été forcée de la reconnaitre.”’ 

Wharton, Digest of International Law, Sec. 326: ‘“‘The right to search 
on suspicion of piracy is like a right to arrest a suspected felon, and 
subjects to damages if the charge be not substantiated.” 

Mr. Cass, Secretary of State, to Mr. Osma, Peruvian Minister, May 22, 
1858, 50 Brit. & For. State Pap., p. 1145, 2 Moore’s Digest, 891-892: “‘ By 
adverting to the extracts of the letter to Lord Napier, which accompany 
this communication, you will perceive at once that I do not occupy the 
position you assign tome. I claim a total immunity for the vessels of the 
United States, ‘upon the common and unappropriated parts of the ocean,’ 
to use the expression of Lord Stowell, in time of peace, under all circum- 
stances. There is no case in which a forcible entrance into them can be 
justified by another power. That is, there is no case in which such entry 
is a lawful act. It may be an excusable one under peculiar circumstances 
of entrance and of conduct, which might induce the aggrieved party to 
renounce all claim for reparation; as, for instance, if a piratical vessel were 
known to be cruising in certain latitudes, and a national armed ship 
should fall in with a vessel sailing in those regions, and answering the 
description given of the pirate, the visitation of a peaceable merchantman 
in such a case, with a view to ascertain her true character, would give no 
reasonable cause of offense to the nation to which she might belong and 
whose flag she carried.” 

I Hyde, International Law, pp. 407-408, Sec. 229: ‘‘The right to visit 
and search a foreign vessel on the high seas is regarded as pertaining to a 
belligerent as such, and hence a privilege which, in time of peace, no State 
may justly exercise. That the existence of the right depends upon that 
also of a state of war does not seem to be due to the belief that a State is 
deterred by any rule of law from defending itself in seasons of peace by the 
same means which it may employ when it is a belligerent. The true 
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reason would appear to be that what may be and usually is a frequent need 
of a belligerent, rarely, if ever, becomes a necessary mode of safeguarding 
the vessels of a State which is at peace. 

“Tt is conceivable that on grounds of self-defense a State although not 
engaged in war might, under extraordinary circumstances, offer satis- 
factory excuse for the visit and search by a public vessel of a foreign ship. 
The contingency furnishing conditions necessary to justify such action 
would, however, appear to be unlikely to arise with any degree of fre- 
quency. Therefore it may be neither unscientific nor unuseful to mari- 
time commerce for enlightened powers to assert that the right is the 
possession solely of a belligerent.” 

See also Halleck, International Law, Vol. II, pp. 239 et seg.; Pradier- 
Fodéré, Droit International Public, Vol. 5, Sees. 2543-2544. Schlikker, 
Die Volkerrechtliche Lehr von der Piraterie, pp. 14-16; The Marianna 
Flora, 11 Wheat. (U. S. 1826) 1; Pitt Cobbett’s Cases on International 
Law (4th ed.) Vol. I, p. 275; cdem, pp. 174-175 (notes on the case of The 
Virginius.); idem, p. 302 (Le Louis, 1817, 2 Dods. 210). 

Compare Bluntschli, Le Droit International Codifié, Arts. 339, 341, 
344 and 345: 

339. ‘‘“En temps de paix, un état ne peut donner aucun ordre aux 
navires étrangers qui se trouvent en pleine mer. Le pavillon couvre le 
navire. (Le principe ci-dessus est la conséquence des deux principes déja 
exposés: a) que la pleine mer n’est sous la souveraineté d’aucun état; b) 
que les navires sont une portion flottante du territoire de |’état dont ils 
portent le pavillon, art. 347. Le droit et les lois de leur patrie continuent 
donc leurs effets sur les navires tant qu’ils se trouvent en pleine mer, ce 
qui exclut toute intervention des autorités étrangéres. ) 

341. “‘Aucun état n’a le droit d’arréter en temps de paix les navires qui 
se trouvent en pleine mer, de les faire visiter par ses officiers, d’exiger la 
présentation des papiers de bord ou de faire des perquisitions dans le 
navire. (Comme aucun état n’a le droit d’exercer en pleine mer la police 
des navires appartenant 4 une autre nationalité, on doit s’abstenir de tous 
les actes qui sont de la compétence de la police et peuvent constituer une 
surveillance. Les navires ne sont en aucune facon tenus d’obtempérer 
aux sommations qu’ils recoivent d’une puissance ¢étrangére; ils ont, au 
contraire, le droit de continuer leur route sans tenir compte des ordres que 
leur donnerait un navire étranger. Certaines grandes puissances mari- 
times ont, dans diverses circonstances, ¢levé 4 cet égard des prétentions 
exagérées, et cherché A exercer une espéce de police maritime sur les 
navires étrangers. Mais ce droit n’est plus reconnu aujourd’hui, et 
l’Angleterre elle-méme y a renoncé de fait.) (V. art, 343.) 

344. ‘‘Lorqu’on a de graves motifs de soup¢onner qu’un navire se rend 
coupable de piraterie, tout navire de guerre, 4 quelque état qu’il appar- 
tienne, a le droit d’arréter le navire suspect et de le visiter. (Quelques 
publicistes refusent aux navires de guerre le droit d’exercer, dans les 
conditions ci-dessus, une sorte de police maritime et de procéder A la 
visite des navires suspects de piraterie; mais ils méconnaissent par 1A un 
des besoins les plus pressants des nations maritimes, la nécessité de se 
débarrasser des pirates. La liberté des mers n’existe que dans l’intérét 
de la sureté et de l’extension des relations maritimes. II est logique de 
faire une exception en autorisant tous les états 4 poursuivre les ennemis de 
cette liberté et 4 attaquer tous les pirates ot qu’on les recontre.) 


842 PIRACY 


345. ‘‘Lorsqu’on constate, aprés examen, le malfondé des soupcons, le 
navire arrété peut exiger satisfaction et, suivant le cas, demander des 
dommages-intéréts. (C’est ainsi qu’on évitera les abus du droit de 
visite et de poursuite.) ”’ 


Gennaro Tambaro “‘Pirateria,’’ Il Digesto Italiano, at p. 903: ‘Tra gli 
scrittori di diritto internazionale é dibattuta la questione se una nave da 
guerra abbia la facolta di arrestare e visitare una nave mercantile sospetta 
di avere piratia bordo. II Bluntschli sostiene che, quando vi sono gravi 
ragioni per sospettare che una nave sia piratica, ogni nave da guerra, di 
qualunque Stato, ha diritto di arrestare e visitare la nave che desta il 
suddetto sospetto. Ma, se dopo la visita si constati che la nave non é 
piratica, la nave arrestata pud esigere il risarcimento del danno economico 
prodottole dall’interruzione del viaggio. 

“‘La questione perd non pud avere che un’importanza puramente 
teorica, perché nella pratica l’opinione del Bluntschli non potra avere 
gran valore, stante la difficolta che incontrerebbe a essere applicata. 
Invero, stabilitasi la regola che il comandante della nave da guerra, che 
ha arrestato e visitato la nave sospetta di pirateria, deve risarcire a questa 
il danno cagionatole in conseguenza del suo errore (errore nel quale é 
molto facile poter incorrere), nessun comandante, certo, s’arrischierd 
molto facilmente a far delle visite su navi, che egli sospetta possano avere 
dei pirati a bordo. 

““D’altra parte, l’affermazione della suddetta massima professata dal 
Bluntschli non pud conciliarsi con un principio fondamentale e ormai 
inoppugnabile in materia di diritto internazionale marittimo, a norma del 
quale, in omaggio al principio della 1iberta della navigazione, non si pud 
esercitare, su navi mercantili straniere, alcuna sorveglianza, eccetto il 
caso in cui esistano, all’uopo, dei trattati internazionali, si come avviene 
in tema di tratta degli schiavi. E cid é tanto vero in quanto che quegli 
stessi che ammettono il diritto nelle navi da guerra di arrestare e visitare 
una nave mercantile sospetta di pirateria, sostengono d’altra parte che la 
nave mercantile straniera, invitata a giustificare la propria nazionalita da 
una nave da guerra, ha il diritto di non tener conto dell’invito e di 
proseguire oltre il suo cammino.”’ 


Hall, International Law (8th ed.), Sec. 81, pp. 317-318: “‘ . . . when 
weighty reasons exist for suspecting that a vessel is piratical all ships of 
war have a right to visit her for the purpose of ascertaining her true 
character... .” 


Pitt Cobbett’s Leading Cases on International Law (4th ed. by H. L. 
Bellot), pp. 277-278: “‘It is especially the duty of public armed vessels to 
keep the police of the seas, and to put down pirates. For this purpose 
every such vessel has a right of approach, and, in cases of suspicion, a right 
to compel the suspected vessel to show her flag, together with a right of 
further investigation. But to warrant this the case must be one of 
reasonable suspicion; and any abuse of this right will be a good ground on 
which to found a claim for reparation and damages. At the same time, 
a public vessel cannot be rendered liable for the consequences of the exer- 
cise of an honest discretion. 

“« ... Even in time of peace the public armed vessels of one State 
possess a right of detention or arrest as regards vessels belonging, oF 
purporting to belong, to other States: (1) in cases of suspected piracy; 
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(2) in eases where there is reasonable ground for believing that the vessel 
is engaged in some enterprise against the sovereignty or safety of the 
State to which the public vessel belongs. . . .” 

Pradier-Fodéré, Droit International Public, Vol. 5, See. 2534, pp. 
994-995: “‘ De pareilles clauses sont graves. Lorsque le droit de visite est 
stipulé sans réciprocité, lorsque, surtout, il est stipulé avec faculté de re- 
cherche, |’exécution de semblables stipulations inflige d’inévitables vexa- 
tions au commerce maritime de la nation dont les navires seront soumis 4 
la visite, elle l’expose 4 d’immanquables abus. Les difficultés, et consé- 
quemment les causes de mécontentement et de réclamations, ne sont pas 
moins imminentes, lorsque la stipulation est réciproque, car par cela seul 
que des Etats s’accordent mutuellement le droit de visite, celui qui a la 
marine militaire la plus nombreuse et qui déploie le plus d’activité, exerce 
ce droit plus fréquemment que les autres, ce qui lui attribue comme une 
sorte de souveraineté effective des mers. On a considéré la disposition 
par laquelle deux ou plusieurs Etats conviennent que les croisseurs des 
uns et des autres pourront visiter les navires de commerce de chacun d’eux 
(et & plus forte raison lorsque le droit de visite est accordé 4 un Etat sans 
réciprocité), comme constituant un abandon de leur souveraineté. C’est 
plutét une restriction de leur souveraineté sur un point particulier, qu’un 
abandon proprement dit, ou, pour parler plus exactement, c’est une 
concession qui entame un des attributes de la souveraineté, et qui con- 
siste dans une délégation unilatérale ou réciproque de cet attribut. Dans 
tous les cas, il y a lA une clause qui déroge certainement aux principes 
ordinaires et communs du droit national et du droit international; aussi la 
plupart des auteurs enseignent-ils qu’une telle restriction, une telle con- 
cession, une telle délégation, ne peuvent avoir d’effet permanent, qu’elles 
sont essentiellement temporaires et qu’aucun laps de temps ne saurait les 
rendre définitives. D’autres auteurs vont méme beaucoup plus loin, et 
soutiennent que de pareilles clauses sont absolument nulles; que chaque 
acte d’execution n’est justifié que par le consentement actuel et immédiat 
des parties contractantes.”’ 

Gennaro Tambaro, “ Pirateria,”’ I] Digesto Italiano, p. 900: ‘“‘ Le conse- 
guenze della pirateria si riflettono tutte negli ostacoli prodotti allo 
sviluppo del commercio marittimo, che richiede la massima sicurezza e 
libertA sui mari. FE a causa dei pirati, vediamo incontrare non pochi os- 
tacoli l’accoglienza del principio del mare libero, che forma uno dei pid 
gloriosi vanti del moderno diritto internazionale. 

“‘Invero, nel medio evo le Potenze pid forti sul mare, profittando della 
loro forza navale (forza relativa a quell’ epoca), si arrogavano estesi poteri 
sui mari ad esse vicini, con la scusa di mantenervi la sicurezza e liberarli 
dagli attacchi dei pirati. EE perché esse avessero potuto raggiungere lo 
scopo, arrestavano in mare tutte le navi sospette di pirateria, esercitando 
su tutte un’accurata sorveglianza. 

“Percid, data questa sua peculiare funzione storica, possiamo spiegarci 
l’accoglimento del sistema del mare chiuso, accoglimento non solo da parte 
degli Stati, ma ancora di qualche giurista, come il Selden e Alberigo 
Gentili.”’ 

Wharton, Digest of International Law (2nd ed.) Vol. III, p. 169-171: 
“It is said that this prerogative is essential to clear the seas of pirates. 
But the prerogative is an impertinent intrusion on the privacy of indi- 
viduals as well as on the territory of the state whose domains are thus in- 
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vaded; and the evil of sustaining such a prerogative is far greater than the 
evil of permitting a pirate for a few hours to carry a simulated flag. Pi- 
rates, in the present condition of the seas, have been very rarely arrested 
when setting up this simulation. They are now, in the few cases in which 
they appear, readily tracked by other means; and the fact that in some 
instances they are caught when carrying a false flag no more sustains the 
right of general search of merchant shipping than would the fact that 
conspirators sometimes carry false papers justify the police in seizing 
every business man whom they meet and searching his correspondence. 
In the very rare cases in which an apparent pirate is seized and searched 
on the high seas under a mistake, the vessel being a merchant ship, the 
defense must be, not prerogative, but necessity, only to be justified on the 
grounds on which is justified an assault made on apparent but unreal 
cause. (See to this effect Gessner, 12th ed., 303; Kaltenborn, Seerecht, 
ii, 350; Wheat., Right of Visitation, London, 1842. See to the contrary 
Phill., iii, 147, 148; Heffter, 164; Calvo, ii, 656. Ortolan holds that the 
function is to be exercised at the risk of the visiting cruiser as an extra- 
legal prerogative. Ortolan, iii, 258.) 

“Tt may be added that basing the right to search a vessel on the assump- 
tion of piracy is a petitio principii, equivalent to saying that the vessel is 
to be searched because she is a pirate, when it is for the purpose of deter- 
mining whether she is a pirate that she is searched. The searching, as is 
the case on issuing a search warrant in our ordinary criminal practice, 
should be at the risk of the party searching, and only on probable cause 
first shown, not for the purpose of inquiring whether there is a probable 
cause. The right of British cruisers to search a foreign vessel for British 
sailors was claimed by the British Government prior to the war of 1812 
between Great Britain and the United States. The right was not aban- 
doned by Great Britain at Ghent, but it has never since been exercised. 
It is now virtually surrendered. (1 Wheat. Int. Law, 737.) ‘I cannot 
think,’ says Sir R. Phillimore (3 Phill., 1879, 445), ‘that the claim of 
Great Britain was founded on international law. In my opinion it was 
not.’ The right to visit and search on certain conditions has frequently, 
it should be added, been given by treaty, in which case it is determined by 
the limitations imposed by the contracting states. (See specifications in 
Gessner, 12th ed., 305.) At the same time we must remember that inde- 
pendent of the right of search, a ship, whether public or private, has a 
right to approach another on the high seas, if it can, and to hail or speak 
it, and require it to show its colors, the approaching ship first showing its 
own. ‘aa Rég. Int. et Dip. de la Mer, 233, &c.; Field’s Int. Code, 
sec. 62. 

“The views of Mr. Webster on this question are fully sustained by the 
best writers on public law in America and Europe. Chancellor Kent says 
most emphatically that the right of visitation and search ‘is strictly and 
exclusively a war right, and does not rightfully exist in time of peace, unless 
conceded by treaty.’ He, however, concedes the right of approach (as 
described by the Supreme Court of the United States in the Marianna 
Flora) for the sole purpose of ascertaining the real national character of the 
vessel sailing under suspicious circumstances. With respect to the right 
of visit in time of peace, claimed by the English Government, Mr. Wheaton 
defied the British admiralty lawyers ‘to show a single passage of any in- 
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stitutional writer on public law, or the judgment of any court by which 
that law is administered, either in Europe or America, which will justify 
the exercise of such a right on the high seas in time of peace.’ . . . ‘The 
distinction now set up, between a right of visitation and a right of search, 
is nowhere alluded to by any public jurist as being founded on the law of 
nations. The technical term of visitation and search, used by the English 
civilians, is exactly synonymous with the drovt de visite of the continental 
civilians. The right of seizure for a breach of the revenue laws, or laws of 
trade and navigation, of a particular nation, is quite different. The ut- 
most length to which the exercise of this right on the high seas has ever 
been carried, in respect to the vessels of another nation, has been to 
justify seizing them within the territorial jurisdiction of the state against 
whose laws they offend, and pursuing them in case of flight, seizing them 
upon the ocean, and bringing them in for adjudication before the tribunals 
of that State. This, however, says the Supreme Court of the United 
States in the case of the Marianna Flora, ‘has never been supposed to 
draw after it any right of visitation and search. The party, in such case, 
seizes at his peril. If he establishes the forfeiture he is justified.’ Mr. 
Justice Story, delivering the opinion of the Supreme Court in the case of 
the Marianna Flora, says that the right of visitation and search does not 
belong, in time of peace, to the public ships of any nation. ‘This right 
is strictly a belligerent right, allowed by the general consent of nations in 
time of war, and limited to those occasions.’ ‘Upon the ocean, then, in 
time of peace, all possess an entire equality. It is the common highway of 
all, appropriated to the use of all, and no one can vindicate to himself a 
superior exclusive prerogative there. Every ship sails there with the 
unquestionable right of pursuing her own lawful business without in- 
terruption.’ 


“In 2 Halleck’s Int. Law (Baker’s ed.) 273, 274, it is shown that Sir 
R. Phillimore’s assertion that ‘the right of visit in time of peace, for the 
purpose of ascertaining the nationality of a vessel, is a part, indeed, but a very 
small part, of the belligerent right of visit and search,’ is founded on a mis- 
conception of the words of Bynkershoek and Kent, to which it appeals. 
See also Edinburgh Rev. for Oct., 1807, vol. xi, 14. 

“When Mr. Wilberforce, in 1818, suggested such a concession of the 
right of search for slavers to Mr. J. Q. Adams, the answer was: ‘My 
countrymen will never assent to such an arrangement.’ A convention to 
this effect, signed by Mr. Rush and Sir Stratford Canning, was amended by 
the United States Senate so as to be inapplicable to the American coasts, 
and was then rejected by England. General Jackson, in 1834, through 
the then Secretary of State, informed Sir Charles Vaughan, the English 
minister, that ‘the United States were resolved never to be a party to any 
convention on this subject.’ Mr. Webster, in a dispatch to General Cass, 
declared, in terms the most solemn, that our Government would not 
‘concur in measures which, for whatever benevolent purposes they may 
be adopted, or with whatever care or moderation they may be exercised, 
have a tendency to place the police of the seas in the hands of a single 
power.’ (See Lawrence’s Right of Visitation and Search, 94-117; 
Diplomatic Hist. of the War, 1884, 13, 52,419.) And Mr. Webster, when 
Secretary of State in 1851, said: ‘I cannot bring myself to believe that 
those Governments (England and France), or either of them, would dare 
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to search an American merchantman on the high seas to ascertain whether 
individuals may be on board bound to Cuba, and with hostile purposes.’ 
(Priv. Corr., 477.)” 

2 Moore, Digest Int. Law, Sec. 310, p. 918: ‘“‘By Article X of the 
treaty of peace between the United States and Great Britain, signed at 
Ghent, December 24, 1814, it was declared that as the traffic in slaves was 
irreconcilable with the principles of humanity and justice, the contracting 
parties would use their best endeavors to promote its entire abolition. 

‘“The ministers of the United States in London, in 1818, were instructed 
to say to the British Government: ‘That the admission of a right in the 
officers of foreign ships of war to enter and search the vessels of the 
United States, in time of peace, under any circumstances whatever, would 
meet with universal repugnance in the public opinion of this country; 
that there would be no prospect of a ratification, by advice and consent of 
the Senate, to any stipulation of that nature; that the search by foreign 
officers, even in time of war, is so obnoxious to the feelings and recollections 
of this country, that nothing could reconcile them to the extension of it, 
however qualified or restricted, to a time of peace; and that it would be 
viewed in a still more aggravated light if, as in the treaty with the Nether- 
lands, connected with a formal admission that even vessels under convoy 
of ships of war of their own nation should be liable to search by the 
ships of war of another.’”’ 

On the right of visit and search in time of peace and the controversies 
between the United States and Great Britain during the first half of the 
nineteenth century:—Moore, Digest of International Law, Vol. II, pp. 
884, et seq. (Secs. 309-310); Wharton, Digest of International Law, 
Vol. III, Secs. 326-329a. 

Pradier-Fodéré, Droit International Public, Vol. V., Sec. 2492 (p. 


795): ‘Dans l’article 30 du traité conclu entre les Etats du Zollverein et 
la Chine, le 2 septembre 1861, il a été stipulé que les navires de guerre 
allemands pourraient pénétrer dans tous les ports de la Chine sans dis- 
tinction, et y faire des croissiéres pour la protection du commerce ou pour 
la poursuite des pirates.” 


ARTICLE 12 


A seizure because of piracy may be made only on behalf of a state, and 
only by a person who has been authorized to act on its behalf. 


COMMENT 


Article 5 of the amended draft convention of M. Matsuda, reporter on 
Piracy for the League of Nations Committee of Experts for the Progressive 
Codification of International Law, provides: 

“Tf the crew of a ship has committed an act of piracy, every warship has 
the right to stop and capture the ship on the high sea.”’ (See Appendix 1, 
post.) 

Warships have been the traditional means of capturing pirates on the sea; 
but today police boats and other means are useful. Indeed there seems no 
good reason why a state may not choose, through its law or government, its 
own agencies for seizure, subject to the check that it is responsible for its 
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seizures. Article 12 requires, however, that the person making a seizure 
on behalf of a state shall have been authorized by it previously. 

The opinions of text writers on the subject matter of this Article are not 
uniform. They range from the assertion that even private ships may seize 
pirates on the high sea without particular state authority, especially if the 
pirate has attacked them, to a contention that only war ships or other 
authorized state ships should be permitted to seize pirates on the sea under 
present conditions. Article 12 adopts the view that only states should 
exercise the special authority under international law to seize fur piracy, 
so that clear state responsibility will accompany each exercise of this special 
authority. 


Stiel, Der Tatbestand der Piraterie, pp. 49, 51-52: ‘‘Eine in der Lit- 
eratur sehr verbreitete Meinung lehrt, es bestehe als Korrelat der Feind- 
schaft des Piraten gegen das Menschengeschlecht eine Befugnis jedes 
Handelsschiffes, ihn—ohne staatliche Ermichtigung—gefangen zu 
nehmen und unter gewissen Voraussetzungen sogar zu bestrafen. Diese 
Lehre ist zweifach unrichtig; eine solche Befugnis gibt es nicht. Wenn 
es sie aber giibe, so wire sie nicht als eines der konservierten kreigsrecht- 
lichen Elemente des Piraterierechtes zu verstehen. . . . 

“|. . Da nun Selbsthilferechte wie obrigkeitliche Befugnisse ein- 
zelner Personen nur aus der innerstaatlichen Rechtsordnung abgeleitet 
werden koénnen, so ist klar, dass die ganze Frage eine rein landesrechtliche 
ist. (Dass der Staat vélkerrechtlich verflichtet sei, sie zu begriinden 
oder nicht zu begriinden, ist noch nirgends behauptet worden.) 

“Durch diese Erkenntnis lost sich die Frage der Befugnis der Kauffahr- 
teischiffe zur Ergreifung und Bestrafung von Piraten im geltenden Rechte 
dahin, dass die Behauptung eines solchen Rechtes als eines Bestandteiles 
des allegemeinen Vélkerrechtes unzutreffend ist, nicht minder aber die der 
allegemeinen Nichtexistenz derartiger Befugnisse. Das Landesrecht 
kann Selbsthilferechte verleihen und die Ausiibung polizeilicher Befugnisse 
iibertragen, wem ihm gut scheint. Eine Vergleichung des deutschen und 
des nordamerikanischen Rechtes beweist die Positivitat der entwickelten 
These; dem einen ist die Autorisierung von Handelsschiffen zur Verfolgung 
von Piraten fremd; das andere lisst sie zu.” 

Cf. Report of the Sub-Committee of the League of Nations Committee 
of Experts for the Progressive Codification of International Law, Draft 
of Treaty on Piracy, Article 5, Appendix 1, post. 

See Carrington v. Merchant’s Ins. Co. 8 Pet. (U.S.), 495. 

See also the following in the collection of piracy laws, post:—Liberia, 
Rev. Stat. Sec. 720a; Salvador, Codified Laws of 1879 Art. 7; United 
States of America, Rev. Stat. 1878, Secs. 4293-4295, 4298-4299. 


ARTICLE 13 


1. A state, in accordance with its law, may dispose of ships and other 
property lawfully seized because of piracy. 
2. The law of the state must conform to the following principles: 
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(a) The interests of innocent persons are not affected by the piratical 
possession or use of property, nor by seizure because of such possession 
or use. 

(b) Claimants of any interest in the property are entitled to a reasonable 
opportunity to prove their claims. 

(c) A claimant who establishes the validity of his claim is entitled to 
receive the property or compensation therefor, subject to a fair charge for 
salvage and expenses of administration. 


COMMENT 


To some extent uniformity of law as to property seized from pirates is 
directed by this Article. It provides that the titles of innocent claimants 
shall not be vitiated by piratical possession or by seizure by the prosecuting 
state, but it permits the state to dispose of the property according to its own 
law and to satisfy the claim of the innocent owner or lienor at its option by a 
money payment of the fair value of the claim, minus a charge for salvage 
and administration. 

There is some variety in the laws of the different states on the matters 
covered by this article. It cannot be said that the law of nations clearly 
places limits on the power and right of a state to dispose of legally seized 
piratical property. A principle has come down from Roman times which 
today generally is followed by municipal law in its treatment of goods, the 
plunder of pirates: “‘pirata dominium non mutat.” This principle has not 
always been followed, especially in the matter of giving the captors of a 
pirate ship a superior claim to it and its contents by way of prize, or in con- 
fiscating the ship and equipment. Today, however, generally only the 
ship and other property actually devoted or destined to use in a piratical 
enterprise are subject to prize condemnation or to confiscation in criminal 
proceedings against the property claims of innocent third parties. Other 
property seized from the possession of pirates generally is subject to reclama- 
tion by robbed or defrauded owners or lienors, upon proof of their claims 
within a certain period and payment of charges, which sometimes include a 
reward to the captors. Between some states there are treaties covering 
this matter. 

Article 13 proposes to obliterate all difference in principle between the 
treatment of innocent claims to a pirate ship and its equipment and the 
treatment of innocent claims to other property seized as piratical or from 
the possession of pirates. It covers all such property by a simple rule of 
international law. 

Subject to its provisions, the draft convention permits a state to deter- 
mine for purposes of its own law what property it will seize within its 
jurisdiction because of piracy. Article 13 requires, however, recognition of 
the interests of innocent owners and lienors. 
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Report of the Sub-Committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law, League of 
Nations Document C.196.M.70.1927.V., p. 118: “‘The effects of the cap- 
ture, the consequences of the validity of the seizure, the right of recovery 
by the lawful owners and the reward to be given to the captors are ques- 
tions which are governed by the law of the State having jurisdiction. 
Accordingly they are solved in a different manner by each State, either 
in its domestic legislation or in its special conventions. The following 
four conditions must as a rule be fulfilled in the exercise of the right of 
recovery and restitution of the goods stolen: 

“‘(1) The owner must lodge his claim within a year after sentence of 
capture has been passed; 

‘“‘(2) The claimant must vindicate his claim of ownership before the 
competent tribunals; 

‘“‘(3) The costs of recovery are fixed by such tribunals; 

“(4) The costs must be borne by the owner.” 


For a good discussion of the subject matter covered by Article 13, see 
Gebert, Die Vélkerrechtliche Denationalisierung der Piraterie, 26 Zeit- 
schrift fiir Internationales Recht, pp. 47-68. 

See also the following in the collection of Piracy laws, post: 

Confiscation of property of pirates: Great Britain, Piracy Act of 1850; 
France, Decree of May 22, 1803, Art. 51; Honduras, Penal Code, Art. 139; 
Italy, Mercantile Marine Code, Art. 334; Liberia, Rev. Stat. Sec. 720a; 
Paraguay, Penal Code, Art. 145; Spain, Ordinance of 1801, Art. 28; United 
States of America, Rev. Stat. 1878, Secs. 4293-4299; Uruguay, Penal 
Code, Art. 144. 

Salvage:—Great Britain, Piracy Act of 1850; Chile, Civil Code 1855, 
Arts. 641-642; Ecuador, Civil Code, Arts. 630-631; France, Decree of 
May 22, 1803, Art. 56; Honduras, Civil Code, Arts. 695-696; Salvador, 
Codified Laws of 1879, Art. 8, Civil Code, Arts. 622-623; Spain, Ordinance 
of 1801, Art. 28. 


Bluntschli, Le Droit International Codifié, Art. 347 and note: ‘‘ Lorsque 
les droits des tiers ne sont pas en cause, le navire déclaré coupable de 
piraterie, les armes et munitions qu’il contient et la cargaison sont de 
bonne prise, et attribués 4 l'état qui s’en est emparé. Cet état peut, 
s'il le juge convenable, récompenser |’équipage du navire capteur. (C’est 
une application des lois de la guerre maritime; les pirates, étant ennemis 
de tous les états, doivent étre jugés d’aprés la loi martiale.) ”’ 

Marshall, C. J., in The United States v. The Schooner Little Charles, 
1 Brock, 347, at p. 354: ‘‘ This is not a proceeding against the owner; it is a 
proceeding against the vessel for an offence, and does not the less subject 
her to forfeiture because it was committed without the authority and 
against the will of the owner. It is true that inanimate matter can commit 
no offence. But this body is animated and put in action by the crew, who 
are guided by the master. The vessel acts and speaks by the master. 
She reports herself by the master. It is therefore not unreasonable that 
the vessel should be affected by this report.’’ See also The Marianna 
Flora, 11 Wheat. (24 U.S.) at pp. 40, et seg.; U. S. Rev. Stats. 4297, 4642, 
4652; Barnes Fed. Code 1919, Secs. 7661, 7668. 

See Digest ‘‘De captivis et postliminio et redemptis ab hostibus,”’ 
Lib. XLIX, Tit. XV, 19 and 24. 

Grotius, De Jure Belli ac Pacis, Lib. III, Chap. IX, Secs. XVI & XVII: 
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“Et quae piratae aut latrones nobis eripuerunt non opus habent post- 
liminio, ut Ulpianus et Iavolenus responderent; quia jus gentium illis non 
concessit ut jus dominii mutare possunt: quo innixi Athenienses Halonesum 
quam ipsis praedones, praedonibus Phillipus eripuerat, ut redditas a Phil- 
lippo, non ut donatas volebant accipere. Itaque res ab illis captae 
ubicunque reperiuntur vindicari possunt, nisi quod ex naturali jure alibi 
censuimus ei qui suo sumptu possessionem rei adeptus est tantum esse 
reddendum, quantum dominus ipse ad rem recuperandam libenter impen- 
surusfuerat. Potest tamen lege civili aliud constitui: sicuti lege Hispanica 
naves a piratis captae eorum fiunt qui eas eripiunt piratis: neque enim 
iniquum est ut privata res publicae utilitati cedat, praefertim in tanta 
recuperandi difficultate. Sed lex talis non obstabit exteris quo minus res 
suas vindicent.”’ 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 413: “‘ Les 
vaisseaux et marchandises volés sont en général rendus aux propri¢taires 
légitimes, contre remboursement des frais de garde et de conservation au 
saisissant.”’ 

Franz v. Liszt, Vélkerrecht (12th ed. by M. Fleischmann), p. 300: 
“ . . . Die geraubten Gegenstiinde sind nach einen seit 18 Jahrhundert 
anerkannten Rechtssatz (pirata non mutat dominium) dem Eigentiimer 
zuriickzugeben (Reprise). Dies wird zuweilen auch in den Vertrigen 
ausdriicklich ausgesprochen. Vgl. den deutschen Freundschafts- usw. 
Vertrag mit Nicaragua vom 4. Feb. 1896 (R. G. BI. 8. 171), Art. 19.” 

5 Bacon’s Abridg., 163: ‘“‘It is established by many authorities that 
goods taken by pirates remain the property of the original owners, al- 
though sold here, unless the sale be in market overt. (Jenk. 165; Godb. 
193; 3 Bulstr.-29; Cro.-Eliz. 685. Indeed the contrary is asserted 2 Burr. 
694, 695; but the reason assigned, viz. that there can be no condemnation 
to entitle the pirate, shews he acquired no property, and therefore could 
transmit none. See 2 Wooddes. 432.)” 

See Gennaro Tambaro, “ Pirateria,’’ Il Digesto Italiano, at pp. 905-906; 
Wheaton, International Law (8th ed.), Secs. 359 et seq.; Halleck, Interna- 
tional Law (8rd ed.), Vol. II, pp. 525-526; Gebert, Die Vélkerrechtliche 
Denationalisierung der Piraterie, 26 Zeitschrift fir Internationales Recht, 
8 at pp. 58, et seq. 

Calvo, Le Droit International, Vol. I, Sec. 509: ‘‘Les objets de toute 
espéce, trouvés en la possession des pirates, doivent étre restitués 4 leurs 
légitimes propriétaires, le vol ne pouvant jamais devenir un titre légitime 
d’appropriation, et d’ailleurs les prises maritimes, quelque temps qu’elles 
soient restées entre les main des pirates, n’ayant point perdu leur nation- 
alité, par le fait de la durée plus ou moins prolongée qui s’est écoulée 
depuis la capture. C’est 14 un principe universellement admis, A ]’excep- 
tion de la législation espagnole, qui, se guidant d’aprés des régles consa- 
erées en matiére de course maritime, établit que les reprises faites sur un 
pirate qui les a possédées vingt-quartre heures, appartiennent comme 
butin et intégralement au capteur. (Parmi les traités de commerce qui 
établissent cette régle nous pouvons citer ceux de 1658, entre le Danemark 
et la Suéde (Dumont, t. VI, pte. 2, p. 205); de 1675, entre la Grande 
Bretagne et la Turquie (Dumont, t. VII, pte. 1, p. 297; State papers, 1812- 
1814, p. 747); de 1742, entre la France et le Danemark (De Clercg, t. 1, 
p. 46; State papers, v. XX XV, p. 1263) ; de 1787 entre la France et la Russie 
(De Clercq, t. 1, p. 171; Martens, 17 édit. t. III, p. 1; 2° édit., t. IV, p. 
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196) ; de 1795, entre l’Espagne et les Etats-Unis (Ch. Calvo, t. IV, p. 113; 
Elliot, v. I, p. 390; Cantillo, p. 665; Martens, 1" édit., t. VI, p. 561. 2° 
édit., t. VI, p. 143; State papers, v. VIII, p. 540); de 1828, entre la France 
et le Brésil (De Clercq, t. III, p. 505; Martens, Nouveau recueil, t. VIII, 
p. 56); de 1835, entre l’Autriche et la Gréce (Neumann, t. IV, p. 369; 
Martens, Nouveau recueil, t. XIV, p. 92; State papers, v. XXIII, p. 355); 
de 1843, entre la France et le Vénézuéla (De Clercq, t. V, p. 7; Martens- 
Murhard, t. V, p. 165); et de 1861, entre la France et le Pérou (De Clercq, 
t. VIII, pp. 193, et seq.).” 


Pradier-Fodéré, Droit International Public, Vol. 5, pp. 810, 814-815, 
Secs. 2498, 2499: ‘‘La régle qui prescrit la restitution du navire et des 
effets pris par les pirates, et repris sur eux, A leur premier propriétaire, 
sujet du méme souverain que le récapteur, ou national d’un pays dont la 
loi admet les mémes principes, non seulement a été bient6t introduite dans 
la législation de la plupart des Etats (moins |’Espagne, par example, qui 
n’a point voulu suivre en cela l’ordonnance francaise de 1681, et qui a 
persisté 4 donner la préférence au récapteur sur le premier propriétaire, 
lorsque les pirates ont conservé en leur possession pendant vingt-quartre 
heures les choses reprises sur eux), mais encore a été consacrée par un 
grand nombre de traités internationaux. Parmi ces traités, plusieurs 
stipulent sans réserve la restitution au propriétaire des objets repris. . . . 

“Tl résulte de ces clauses, dont l’exemple est fourni par les traités conclus 
entre les Puissances européennes et les républiques hispano-américaines, 
que le droit international conventionnel, tel qu’il existe entre les Etats 
européens et américains, prescrit la restitution des biens repris sur les 
pirates 4 leur premier propriétaire, sous les quatre conditions suivantes: 1, 
que la réclamation de ce propriétaire soit faite dans le délai d’une année 4 


partir de la reprise; 2, qu’il justifie de son droit de propriété devant les 
tribunaux compétents respectifs; 3, que les frais de reprise soient déter- 
minés par ces tribunaux; 4, que ces frais soient payés par le proprie- 
taire. 


. . En ce qui concerne le délai donné au premier propriétaire pour 


réclamer sa propriété reprise sur les pirates, on peut le justifier en consid- 
érant la difficulté de conserver dans les bassins d’un port, ou dans des 
magasins, un navire et sa cargaison pendant un temps trés long, les dé- 
tériorations qui seraient nécessairement la conséquence d’un défaut 
d’entretien, les frais plus ou moins considérables de cet entretien, qui ne 
tarderaient pas 4 absorber la valeur compléte des objets conservés. Mais 
au lieu d’adjuger la reprise au récapteur, A |’expiration d’un terme fixé, ne 
serait-il pas plus équitable de vendre, 4 l’expiration de ce délai sans récla- 
mation du premier propriétaire, le navire et la cargaison, d’en déposer le 
prix dans un lieu sfir et de le tenir A la disposition du propriétaire? N’est-il 
pas évident, de plus, que le délai d’un an et jour fixé par la loi frangaise 
(V. supra, n° 2497), ou simplement d’un an consacré par le droit interna- 
tional conventionnel (V. supra, n° 2498), est beaucoup trop court pour les 
étrangers, qui habitent souvent en des pays éloignés? N’est-il pas indis- 
pensable, enfin, que le point de départ de ce délai soit expressément, nette- 
ment et clairement déterminé, ce qui n’a pas lieu dans la loi frangaise et 
dans les clauses du droit international conventionnel?” 

Treaty between Bolivia and the United States, 1858-1862 and 1863, 
Malloy, Vol. I, p. 117. Art. XI.—‘ All the ships, merchandise, and the 
effects belonging to the citizens of one of the contracting parties, which 
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may be captured by pirates, whether within the limits of its jurisdiction or 
on the high seas, and may be carried or found in the rivers, roads, bays, 
ports or dominions of the other, shall be delivered up to the owners, they 
proving, in due form, their rights before the competent tribunals; it being 
well understood that the claim should be made within the term of one 
year, by the parties themselves, their attorneys, or agents of their respec- 


tive Governments.” 
Somewhat similar provisions may be found in numerous treaties of the 


eighteenth and nineteenth centuries: France-Great Britain, 1786, Art. 38; 
France-U. S., 1800, Art. 26; Sweden-U. 8., 1783, Art. 17; Belgium-Peru, 
1874, Art. 17; Argentine-Paraguay, 1876, Art. 21; Italy-Peru, 1874, Art. 10. 


ARTICLE 14 


1. A state which has lawful custody of a person suspected of piracy may 
prosecute and punish that person. 

2. Subject to the provisions of this convention, the law of the state 
which exercises such jurisdiction defines the crime, governs the procedure 


and prescribes the penalty. 
3. The law of the state must, however, assure protection to accused aliens 


as follows: 

(a) The accused person must be given a fair trial before an impartial 
tribunal without unreasonable delay. 

(b) The accused person must be given humane treatment during his 
confinement pending trial. 

(c) No cruel and unusual punishment may be inflicted. 

(d) No discrimination may be made against the nationals of any state. 

4. A state may intercede diplomatically to assure this protection to one 
of its nationals who is accused in another state. 


COMMENT 


This article recognizes jurisdiction to prosecute an alleged offender for 
piracy in any state which has taken him into custody lawfully. Whether 
or not a seizure is lawful depends primarily on the law of nations, but the 
legal power of a State to seize may be enlarged or restricted by its agreements 
with other States. It is not necessary or desirable that the draft define in 
detail the power to seize. The principles are familiar, and if doubtful cases 
arise now and then, these will be of rare occurrence and the problems will not 
be peculiar to the law of piracy. 

Halleck, International Law (3rd ed.), Vol. I, p. 54: “ .. . Certain 
offences against this law—as piracy, for example—wheresoever and by 
whomsoever committed, are within the cognizance of the judicial power 
of every State; for, being regarded as the common enemies of all mankind, 
any one may lawfully capture pirates upon the high seas, and the tribunals 
of any State, within whose territorial jurisdiction they may be brought, 
can try and punish them for the crimes. . . .” 
we Droit International Public, Vol. 5, pp. 802-803, Sec. 
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“Or, comme c’est ce qui se passe dans la grande généralité des cas, on 
peut admettre comme régle, susceptible toutefois d’exception, que la 
punition des pirates est de la compétence des tribunaux de la nation qui 
a fait la capture de ces bandits, en quelque lieu que la prise ait été opérée 
ou que le crime de piraterie ait été commis. Les pirates peuvent done 
étre arrétés sur les mers par les navires de n’importe quel Etat et étre 
conduits dans les limites territoriales de cet Etat pour y étre jugés par ses 
tribunaux. Ce n’est pas, je le répéte, une régle absolue, ainsi que beau- 
coup d’auteurs semblent l’enseigner, mais c’est ce qui a lieu le plus 
généralement.” 

Bluntschli, Le Droit International Codifié, Art. 346: ‘‘Lorsque les 
soupgons sont reconnus fondés, le navire est déclaré de bonne prise; il 
peut étre conduit dans un port quelconque d’un état civilisé; son équipage 
sera traduit devant les tribunaux et puni conformément aux lois. Le 
conseil des prises compétent prononcera sur le sort du navire et de la 
cargaison.”’ 


Obviously general adoption of a uniform procedural code for cases of 
piracy is not possible at present, even if it were clearly desirable. Also it 
would be difficult to obtain agreement on uniform penalties. Therefore 
the law of the prosecuting state in general should control these matters. 
However, it is feasible and desirable to stipulate for reasonable procedure, 
a fair trial, and humane treatment and punishment. 

Probably no state would insist today on summary trial and punishment 
of pirates, even when seized red-handed, by military procedure on board the 
capturing warship or police boat. Article 6 of M. Matsuda’s draft included 
in the report of the Sub-Committee on Piracy of the League of Nations 
Committee of Experts for the Progressive Codification of International Law 
(See Appendix 1, post.) proposes tentatively that the commander of a warship 
which captures a pirate ship may proceed to try the pirates, but this is a 
concession to old tradition which is inconsistent with the spirit of modern 
jurisprudence, and would prove on occasion inconsistent also with political 
expediency. 

Under the law of centuries ago anyone might destroy a foreign pirate with- 
out trial. In time, however, formal trial of pirates was required by municipal 
law although this trial might be summary and might take place at sea. 
Generally today municipal law requires formal trial before a state tribunal, 
either a naval (military) court, an admiralty court, or a land court of criminal 
justice. Although some writers assert that the present law of nations does 
not prohibit summary execution of pirates, at least under circumstances of 
danger, there can be little doubt that a state should be entitled to insist 
on a formal fair trial for its citizens however clear the evidence of guilt of 
piracy may be. The slaying of a pirate in the course of attempting a legiti- 
mate arrest or defence may be justified on special grounds. This is a matter 
outside the scope of this Article. 


Report of the Sub-Committee of the League of Nations Committee 
of Experts for the Progressive Codification of International Law, pp. 117- 
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118: “If, on the other hand, the suspicion of piracy is confirmed, the 
commander of the warship either himself proceeds to try the pirates (unless 
the arrest took place in the territorial waters of a third Power) or he 
brings them into the port of some country to be judged by a competent 
tribunal, and the fate of the vessel and its crew is determined by the 
domestic law of the country in question. The attacks of pirates are di- 
rected against the interests of maritime trade throughout the world, and 
pirates are therefore justiciable in every civilized country. The State 
which seizes the pirate vessel and arrests the crew is the obvious judge of 
the validity of the capture and the guilt of the parties concerned. It 
should by preference be accorded the right to investigate and to pass 
judgment in the case, unless the internal law or some international con- 
vention otherwise decides, or unless the case is that dealt with in the 
following paragraph.” 

Oppenheim, International Law (4th ed.), Sec. 278: ‘‘In former times it 
was said to be a customary rule of International Law that pirates could at 
once after seizure be hanged or drowned by the captor. But this cannot 
now be upheld, although some writers assert that it is still the law. It 
would seem that the captor may execute pirates on the spot only when he 
is not able to bring them safely into a port for trial; but Municipal Law 
may, of course, interdict such execution.’”’ See also Cobbett’s Cases 
(4th ed.), p. 298. 

Gennaro Tambaro, I] Digesto Italiano, ‘‘Pirateria,” p. 904: ‘‘Osserva 
giustamente |’Ortolan che ‘il est une erreur répandue chez certaines 
classes de personnes, erreur qui consiste 4 croire que tous ceux qui ont 
arrété les pirates ont le droit de les mettre 4 mort sans |’intervention de 
l Autorité publique, de les juger sommairement et de les pendre au bout des 
vergues ’—Ortolan, Régles internationales et diplomatie de la mer (Paris, 
Cosse et Dumaine, 1845), livre II, p. 254.”’ See also idem, pp. 904-908. 

Molloy, De Jure Maritimo et Navali, Book I, Chapter IV, Secs. XII and 
XIII: “XII. If Piracy be committed on the Ocean, and the Pirates in the 
Attempt there happen to be overcome, the Captors are not obliged to 
bring them to any port, but may expose them immediately to punishment, 
by hanging them up at the Main-yard and before a Departure; for the old 
natural liberty remains in places where are no Judgments. 

‘“‘And therefore at this Day, if a Ship shall be on a Voyage to the West- 
Indies, or on a Discovery of those parts of the unknown World, and in her 
Way be assaulted by a Pirate, but in the Attempt overcomes the Pirate, 
by the Laws Marine, the Vessel is become the Captor’s; and they may 
execute such Beasts of Prey immediately, without any Solemnity of Con- 
demnation. If we respect expletory Justice, it cannot be denied, but for 
the Conservation of Ship and Goods, a Pirate invading may be slain, for 
the inequality between these things and life is made up in favour of the 
innocent, and by hatred to the injurious: Whence it follows, if we regard 
only that Right, that a Pirate running away with stolen Goods, if they 
cannot otherwise be recovered, may be sunk. Demosthenes said, It was 
very hard and unjust, and contrary both to the written laws and the common 
Rules amongst Men, not to be suffered to use Force against him who in 4 
hostile manner hath taken my Goods. 

‘XIII. So likewise, if a Ship shall be assaulted by Pirates, and in the 
Attempt the Pirates shall be overcome, if the Captors bring them to the 
next port, and the Judge openly rejects the Trial, or the Captors cannot 
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wait for the Judge without certain peril and loss, Justice may be done 
upon them by the Law of Nature, and the same may be there executed by 
the Captors.”’ 

J. de Louter, Le Droit International Public Positif, Vol. I, pp. 412-413: 
“Jadis les pirates étaient pendus ou noyés, sans autre forme de procés; 
aujourd’ hui, ils sont légalement inculpés et jugés, en général par un juge 
spécial; mais ceci reléve du droit et de la procédure pénale nationale.”’ 

Bluntschli, Le Droit International Codifié, Art. 348 and note: “‘ Lors- 
qu'un navire de commerce attaqué par des pirates reste vainqueur, mais 
n’est pas en mesure de garder les prisonniers ou de les livrer aux autorités 
d’un port situé sur sa route, il peut juger les pirates d’aprés la loi martiale, 
et executer immédiatement la condamnation. II faut dans ce cas dresser 
procés-verbal de la composition du tribunal, des débats, des dépositions 
des témoins et de la défense des accusés. (Les navires de commerce ont 
non seulement le droit, mais encore le devoir de se défendre contre les 
attaques des pirates, pour peu quils aient quelques chances de succés. 
(Voir Kaltenborn, Seerecht, I, p. 181.) C’est un des cas ov I’on est 
autorisé 4 recourir aux armes (Art. 340) et ot le captaine acquiert méme 
une compétence judiciaire. ‘Hs geht den Réubern an die Raa,’ dit le vieux 
proverbe des marins allemands. Mais, en accordant des pouvoirs aussi 
extraordinaires aux navires attaqués, on leur impose le devoir de constater 
avec un soin minutieux l’usage qu’ils ont fait de ces pouvoirs, afin d’obtenir 
par lA une plus grande garantie contre les abus.) ” 

Idem, note 2 to Art. 349: ‘‘Les navires de guerre de tous les états sont 
autorisés 4 arréter en pleine mer les pirates et A les capturer. Mais le 
capitaine de ces navires ne peut, 4 moins d’autorisation spéciale, juger 
sommairement |’équipage du navire capturé; il doit le faire prisonnier. 
C’est dans ce sens que se prononca en 1668 la cour de |’amirauté en 
Angleterre (juge sir Jenkins), 4 l’occasion de la capture de pirates algériens 
sur les cétes d’Irlande. Phillimore, I, 355. Wildmann, I, p. 202.” 

Calvo, Le Droit International, Vol. I, Sec. 508: ‘‘ La piraterie a de tout 
temps été réprimée par les chatiments les plus sévéres; 4 une époque qui 
n’est pas trés éloignée de nous, toutes les nations maritimes procedaient 
4 l’egard des pirates dans la méme forme sommaire, c’est-a-dire qu’elles les 
faisaient pendre au bout des vergues, au moment méme ov |’on parvenait 
&s’emparer d’eux. L’adoucissement des moeurs, les progrés de la civilisa-. 
tion et un sentiment plus vrai des devoirs qu’impose la justice humaine, ont 
proscrit cet usage barbare. De nos jours, chaque nation a réglementé, par 
sa législation propre, les formes de procedure 4 observer pour la répression 
de la piraterie; les peines qu’elles infligent sont toujours rigoureuses; mais 
du moins elles sont justes, graduées et entourées des garanties voulues pour 
épargner des innocents et ne frapper que les coupables. 

“Comme le dit avec raison Pardessus, dans son traité de droit commer- 
cial, le droit de tuer les pirates sans autre forme de procés, se perd en méme 
temps que celui de tuer des ennemis pris dans un combat ou dans les cas 
de légitime défense; la seule différence entre eux, c’est que ces derniers sont 
traités comme des prisonniers de guerre, tandis que les premiers le sont 
comme des criminels ordinaires.”’ 

But compare Pradier-Fodéré, Droit International Public, Vol. V,Sec. 2494: 

_“J’ajouterai qu’autrefois, lorsque les pirates faisaient naufrage, il était 
licite de livrer leurs navires au pillage, tandis qu’aujourd’hui il n’appartient 
qu’aux tribunaux de statuer 4 leur égard comme sur le sort des autres 
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navires naufragés. (Voir: Dalloz, Répertoire, V° Organisation maritime 
n° 942.) Les autorités locales procédent au sauvetage et les objets sauvés 
sont attribués a ceux que les lois du pays ont désignés. Mais si la répres- 
sion de la piraterie a perdu, de nos jours, par l’effet de l’adoucissement des 
moeurs et d’une notion plus claire des droits de l’humanité et de la justice, 
le caractére de rigueur arbitraire qu’elle a longtemps conservé, le droit de 
mettre 4 mort sans les avoir déférés aux tribunaux les pirates demeure 
entier, lorsque les circonstances rendent impossible la mise en jugement 
réguliére de ces forbans: C’est ce qu’enseigne, en effet, avec raison Blunt- 


ARTICLE 15 


A state may not prosecute an alien for an act of piracy for which he has 
been charged and convicted or acquitted in a prosecution in another state. 


COMMENT 


This Article protects an accused against double jeopardy and double 
punishment. There may be occasional abuses of this protection because of 
venal or prejudiced administration of justice, but this consideration weighs 
light against the counter one of unjust persecution of an acquitted or 
punished defender. (See also Article 18.) 

There is little evidence that the Article states a principle of the law of na- 
tions. See A. Barbey, Del’A pplication Internationale de la Régle non bis in 
idem (1930). There is authority for the view that a similar principle should 
be applied in municipal law as a logical consequence of the tenet that general 
piracy is an offence against all states. 


Kent, Commentaries, Vol. I, p. 197: ‘‘Piracy is an offence within the 
criminal jurisdiction of nations. It is against all and punished by all; and 
the plea of autrefois acquit resting on a prosecution instituted in the courts 
of any civilized State, would be a good plea in any other civilized State.” 


Johnson, J. in United States v. The Pirates, 5 Wheat, (U. S.), 184 at 
pp. 196-197: ‘It is obvious that the penman who drafted the section under 
consideration, acted from an indistinct view of the divisions of his subject. 
He has blended all crimes punishable under the admiralty jurisdiction, in 
the general term of piracy. But there exist well-known distinctions be- 
tween the crimes of piracy and murder, both as to constituents and inci- 
dents. Robbery on the seas is considered as an offense within the criminal 
jurisdiction of all nations. It is against all, and punished by all; and there 
can be no doubt that the plea of autrefois acquit would be good, in any 
civilized state, though resting on a prosecution instituted in the courts 
of any other civilized state. Not so, with the crime of murder. It is an 
offense too abhorrent to the feelings of man, to have made it necessary that 
it also should have been brought within this universal jurisdiction. And 
hence, punishing it when committed within the jurisdiction, or (what is the 
same thing) in the vessel of another nation, has not been acknowledged as 
a right, much less an obligation. It is punishable under the laws of each 
state, and I am inclined to think, that an acquittal in this case would not 
have been a good plea, in a court of Great Britain... . ” 
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ARTICLE 16 


The provisions of this convention do not diminish a state’s right under 
international law to take measures for the protection of its nationals, its 
ships and its commerce against interference on or over the high sea, when 
such measures are not based upon jurisdiction over piracy. 


COMMENT 


This Article covers inter alia the troublesome matter of illegal forcible 
acts for political ends against foreign commerce, committed on the high sea 
by unrecognized organizations. For instance a revolutionary organization 
uses an armed ship to establish a blockade against foreign commerce, or to 
stop and search foreign ships for contraband, or to seize necessary supplies 
from foreign ships. These acts are illegal under international law, at least 
if the revolutionary organization has not been recognized as a belligerent 
by the offended state, and in some cases the offended state has proceeded to 
capture or destroy the offending ship. 

Some writers assert that such illegal attacks on foreign commerce by un- 
recognized revolutionaries are piracies in the international law sense; and 
there is even judicial authority to this effect. It is the better view, however, 
that these are not cases falling under the common jurisdiction of all states 
as piracy by the traditional law, but are special cases of offences for which the 
perpetrators may be punished by an offended state as it sees fit. This is the 
view reflected by this Article. It leaves unaffected the right of an offended 
state to seize and punish the offenders in accordance with the precedents 
cited (and, of course, this may, at the option of the prosecuting state, include 
conviction and punishment for piracy under its municipal law); but it does 
not concede jurisdiction on the ground of piracy in the international sense 
to states not offended or threatened. 

These cases often involve serious political considerations which may direct 
the course of action of the offended State. The Article does not dictate 
any course of action; it merely preserves such criminal and police jurisdic- 
tion as is given by traditional law. 

If an attack by a ship manned by insurgents is inspired by a motive of 
private plunder, it may be piracy under the definitions of the draft-conven- 
tion. 

It is to be noted that the Article, although designed primarily for the cases 
of excesses of unrecognized foreign revolutionaries and of irregular foreign 
privateers, covers all non-piratical but unjustifiable attacks for public or 
private ends on persons or property under the protection of a state on the 
high sea. 

Report of the Sub-Committee of the League of Nations Committee of 


Experts for the Progressive Codification of International Law, p. 117: 
‘The case appears more difficult when there is a civil war and the regular 
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Government’s warships take the side of the rebels before the latter have 
been recognised as belligerents. The regular Government sometimes 
treats such ships as pirates, but foreign Powers ought not to do so unless 
these ships commit acts of violence against vessels belonging to the Powers 
in question. Third Powers, on the other hand, may consider such ships as 
pirates when they commit acts of violence and depredations upon vessels 
belonging to those Powers, unless the acts are inspired by purely political 
motives, in which case it would be exaggeratedly vigorous to treat the 
ships as declared enemies of the community of civilised States.”’ 


On the inadvisability of treating rebels as pirates see the opinion of 
Judge Daly quoted in a footnote, Halleck, International Law (8rd ed.), 
Vol. I, pp. 79-83. 


Hyde, International Law, Sec. 233: ‘‘ At the present time there remains 
the inquiry as to the extent to which the particular operations of unrecog- 
nized insurgents are to be fairly regarded as both internationally illegal 
and possessed of a piratical character. The body of maritime States is not 
necessarily affected by the operations of insurgents directed solely against 
vessels of the State whose government it is sought to overthrow. For 
that reason, there has been at times a disposition on the part of such 
States to pay a certain degree of respect to the authority conferred upon 
insurgent vessels and their occupants, before formally according recogni- 
tion to the insurgent movement. 

“‘ As the success of an insurgent movement produces a legal condition of 
affairs demanding recognition by foreign powers, the commission of acts 
of force on the high seas by means of which that result is accomplished, 
should not, as Hall declares, be treated as piratical merely on account of 
the lack of external recognition of the political power by whose authority 
they were committed. 

“Tt is not believed that the acts of insurgents when duly authorized by 
those in control of the insurgent movement, if committed in furtherance 
thereof, and directed solely against the vessels of the government sought 
to be overthrown, should be regarded as piratical. A Federal court, in 
1885, appeared to reach a somewhat different conclusion in the case of the 
Ambrose Light. In that case the brig Ambrose Light, commissioned by 
insurgent authorities opposing the government of Colombia, was seized in 
1885, by the U. S. 8. Alliance, in the Caribbean Sea about twenty miles 
to the westward of Cartagena. None of the officers or crew of the cap- 
tured ship were American citizens. The vessel was engaged upon a hostile 
expedition against Cartagena, and designed to assist in the blockade and 
siege of that port by the rebels against the established government of 
Colombia. It did not appear that depredations or hostilities were con- 
templated by the persons controlling the vessel other than such as might 
be incidental to the struggle against the government and to the so-called 
blockade and siege. The ship was brought to New York and there con- 
demned on the ground that she had been lawfully seized because ‘bound 
upon an expedition technically piratical.’ In reaching this conclusion, the 
court stated that as the seizure had been made by the Navy Department 
‘under the regulations,’ and as the case was prosecuted by the Government 
itself claiming ‘its extreme rights,’ the court was bound to apply ‘the 
strict technical rules of international law.’ It may be doubted, however, 
whether the practice of maritime States has established a rule of interna- 
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tional law which would denounce as piratical an expedition such as that 
upon which the Ambrose Light was bound, under circumstances such as 
those of that case. The United States has at various times expressed 
reluctance to treat as piratical the operations of insurgent vessels engaged 
in furthering a public end, and when directed solely against persons and 
property associated with governments sought to be overthrown. It has, 
moreover, properly declined to be guided in its decisions by declarations 
or requests emanating from such governments. 

‘‘Whether the acts of unrecognized insurgents, directed against the 
ships of foreign States, are to be deemed piratical should, on principle, 
depend upon the magnitude of the movement and also upon the relation 
of the acts to the struggle for the reins of government. If the acts are 
incidental to the contest, and consist merely in the attempt to prevent an 
outside State or its nationals from rendering aid to the de jure government 
opposed, and in a struggle of such magnitude as would justify the recog- 
nition of the insurgents as such by a foreign power, it is not believed that 
they should be treated as piratical. 

“Tt must be clear that vessels belonging to the nationals of a foreign 
State, and which have been seized by unrecognized insurgents, may be 
lawfully retaken upon the high seas by the public ships of that State. 
This right is not, however, based upon the theory that the original taking 
was essentially piratical, but rather on the ground that as the seizure was 
wrongful the rescue from the seizor is at least justifiable. From this right 
of recapture there does not appear to be derived a right to regard the 
original seizure as piratical. Whether that act is of such a character 
should be ascertained by reference to the general principles applicable 
to any case.” 

Brown, J., in The Ambrose Light (1885), 25 Fed. 408, pp. 412-413: 
“From these principles it necessarily follows that in the absence of recog- 
nition by any government of their belligerent rights, insurgents that send 
out vessels of war are, in legal contemplation, merely combinations of 
private persons engaged in unlawful depredations on the high seas; that 
they are civilly and criminally responsible in the tribunals for all their acts 
of violence; that in blockading ports which all nations are entitled to 
enter, they attack the rights of all mankind, and menace with destruction 
the lives and property of all who resist their unlawful acts; that such acts 
are therefore piratical, and entitle the ships and tribunals of every nation 
whose interests are attacked or menaced, to suppress, at their discretion, 
such unauthorized warfare by the seizure and confiscation of the vessels 
engaged init. The right of seizure by other nations arises in such cases, 
ex necessitate, from the very nature of the case. There is no other remedy 
except open war; and nations are not required to declare war against in- 
dividual rebels whom they are unwilling and are not required to recognize 
as a belligerent power. Nor are other nations required, for their own 
security, in such a case, to make any alliance with the parent state. By 
the right of self-defense, they may simply seize such law-breakers as come 
in their way and menace them withinjury. Without this right, insurgents, 
though recognition were rightly refused them, and however insignificant 
their cause or unworthy their conduct, might violate the rights of all other 
nations, harass their commerce, and capture or sink their ships with im- 
punity. The whole significance and importance of the doctrine of 
belligerency wou'd be gone, since the absence of recognition could be 
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safely disregarded; the distinction between lawful and unlawful war would 
be practically abolished; and the most unworthy revolt would have the 
same immunities for acts of violence on the high seas, without any recog- 
nition of belligerent rights, as the most justifiable revolt would have with 
it. Theright to treat unlawful and unauthorized warfare as piratical, seems 
to me, therefore, clearly imbedded in the very roots of international law.”’ 

See 2 Moore, Digest of International Law, pp. 1097-1099 note. 

J. de Louter, Le Droit International Public Positif, Vol. I, p. 424: “Tl 
est actuellement reconnu que, dans de semblables circonstances, les Etats 
étrangers sont obligés de s’abstenir scrupuleusement de toute immixtion 
a ce sujet, tantque les insurgés ne dirigent pas leurs attaques contre des 
tiers, et ne s’aventurent pas dans les eaux territoriales d’un Etat étranger; 
dans ce cas, en effet, le devoir de ce dernier serait de les extrader. L’An- 
gleterre a adopté ce point de vue et l’a formellement inscrit dans ses 
réglements de marine. Repris tacitement par la plupart des autres Etats, 
il est universellement accepté aujourd’hui.” 


Steil, Der Tatbestand der Piraterie, pp. 94-96: “III. Die Staaten- 
praxis. Ein Kriegsschiff einer aufstindischen Partei, das die Gefihrdung 
oder Verletzung auslindischer Interessen streng vermeidet, wird als Pirat 
weder behandelt noch bezeichnet. Die Miachte enthalten sich ihm 
gegeniiber jeder Kinmischung. Die Instruktionen fiir die Kriegsflotten, 
das tatsichliche Verhalten der Michte und grundsitzliche diplomatische 
Erklarungen gelegentlich von Prazedenzfillen ergeben ein sicheres und 
einheitliches Bild der internationalen Uberzeugung. 

“Nicht ganz so sicher ist die Staatenpraxis im Falle, dass die Handlun- 
gen der Empoérer auch fremde Interessen verletzen oder gefihrden, 
speziell bei Beanspruchung der Rechte Kriegfiihrender gegeniiber Neu- 
tralen durch sie. Mehrfach haben Grossmichte ihr Einschreiten gegen 
aufstindische Kriegsschiffe, die sich der—ohne jeden Zweifel unberecht- 
igten—Ausiibung solcher Rechte schuldig gemacht hatten, auf den 
Rechtstitel der Piraterie gestiitzt. Aber es ist doch leicht zu erkennen, 
dass sich unter dem Namen der Repression der Piraterie die Intervention 
verbirgt. Man schreitet gegen die angeblichen Piraten innerhalb des 
Territoriums ihres Heimatstaates ein; man bestraft sie nicht; und vor 
allem, es geht nur der bedrohte oder verletzte Staat gegen sie vor, ohne 
daran zu denken, die Mitglieder der Vélkerrechtsgemeinscheft an ihre 
internationale seepolizeiliche Pflicht der Siuberung des Meeres von Piraten 
zu erinnern. 

“Zudem ist in Instruktionen und amtlichen Erklarungen des 6fteren 
ausdriiklich die Repression der Ubergriffe aufstindischer Kriegsschiffe 
dem Gebiete der Intervention zugewiesen, so dass Name und Rechts- 
begriff in Einklang stehen.”’ 


Schlikker, Die Vélkerrechtliche Lehre von der Piraterie, p. 74: ‘‘ Dass 
Insurgenten keine Piraten nach Vélkerrecht sind, gelangte ferner seitens 
der U. S. aus Anlass einer in den Vereinigten Staaten von Columbien im 
Jahre 1885 ausgebrochenen Insurrektion ganz allegemein Ausdruck. Mr. 
Bayard Sec. of State to Mr. Becerra, Apr. 9, 1885: ‘The Government of the 
United States cannot regard as piratical vessels manned by parties in 
arms against the Government of the United States of Columbia, when 
such vessels are passing to and from ports in the possession of the National 
Government . . . there can be no question that such vessels when en- 
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gaged as above stated, are not, by the law of nations, pirates, nor can they 
be regarded as pirates by the United States.’”’ 

Idem, p. 78: ‘“ Kin besonderer Gesichtspunkt beziiglich der Bedingungen, 
welche eine Insurrektion zu erfiillen hat, um durch ihre Autorisation die 
Piraterie auszuschliessen, ward schliesslich noch in einer diplomatischen 
Note des amerikanischen Staatssekretirs Steward aufgestellt, indem 
letzterer ganz allegemein behauptet, dass von fremden Hifen ausgesandte 
Schiffe von Insurgenten, die selbst keinen Hafen im Besitz haben, als 
Piraten zu erachten seien (Mr. Steward Sec. of St. to Mr. Dayton, 21.11. 
1863 M.S. 8. Inst. France.) ”’ 

Idem, 69-83: Generally to the point that insurgents are not pirates even 
though they have no great organization and no territory in their possession. 


Hall, International Law (8th ed.), pp. 314-315: ‘‘The various acts 
which are recognized or alleged to be piratical may be classed as follows: 

‘“‘1. Robbery or attempt at robbery of a vessel, by force or intimidation, 
either by way of attack from without, or by way of revolt of the crew and 
conversion of the vessel and cargo to their own use. 

‘2. Depredation upon two belligerents at war with one another under 
commissions granted by each of them. 

‘“*3. Depredations committed at sea upon the public or private vessels 
of a state, or descents upon its territory from the sea by persons not 
acting under the authority of any politically organised community, not- 
withstanding that the objects of the persons so acting may be professedly 
political. Strictly all acts which can be thus described must be regarded 
as in a sense piratical. In the most respectable instances they are acts of 
war which, being done in places where international law alone rules, or 
from such places as a base, and being therefore capable of justification only 
through international law, are nevertheless done by persons who do not 
even satisfy the conditions precedent of an attempt to become subjects of 
law, and who cannot consequently claim like unrecognised political 
societies to be endeavoring to establish their position as such. Often 
however the true character of the acts in question is far from correspond- 
ing with their legal aspect. Sometimes they are wholly political in their 
objects and are directed solely against a particular state, with careful 
avoidance of depredation or attack upon the persons or property of the 
subjects of other states. In such cases, though the acts done are piratical 
with reference to the state attacked, they are for practical purposes not 
piratical with reference to other states, because they neither interfere with 
nor menace the safety of those states nor the general good order of the 
seas. It will be seen presently that the difference between piracy of this 
kind and piracy in its coarser forms has a bearing upon usage with respect 
to the exercise of jurisdiction.” 

That the state whose vessel is wrongfully attacked on the high sea 
would have jurisdiction over the offence :— 

The Steamship Lotus, Publications of the Permanent Court of Inter- 
national Justice, Series A, No. 10; Dickinson’s Cases on International 
Law, p. 656; 1928, A. M. C. 1. 

Dana in a note to Wheaton on International Law, Sec. 124, discusses at 
length the question whether insurgents are pirates and summarizes his 
views as follows: 

Wheaton, Int. Law, (8th ed.), p. 200, footnote:—‘‘ The following propo- 
sitions are offered, not as statements of settled law (for most of them are 
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not covered by a settled usage of nations, by judicial decisions of present 
authority, or by the agreement of jurists), but as suggestions of principles: 

“I. The courts of a State must treat rebellion against the State as a 
crime, and the persons engaged init ascriminals. If the acts are depreda- 
tions on commerce protected by the State, they may be adjudged piracy, 

jure gentium by the courts of the State. It is a political and not a legal 
question, whether the right so to treat them shall be exercised. 

“II. The fact that the State has actually treated its prisoners as 
prisoners of war, exchanged prisoners, respected flags of truce, &c., or has 
claimed and exercised the powers and privileges of war as against neutrals, 
does not change the abstract rule of law, in the Court. If the State 
presents such persons to the court for trial, the court must adjudge them 
criminals. The question whether they shall be so presented is one, not 
of law, but of policy, which the political department of the State must 
hold in its hands, and which may be varied from time to time, according 
to circumstances. 

“TIT. If a foreigner knowingly cruises against the commerce of a State 
under a rebel commission, he takes the chance of being treated as a pirate 
jure gentium, or a belligerent. In point of law, his foreign allegiance or 
citizenship is immaterial. In this respect, it is immaterial whether the 
sovereign whose subject he is has recognized the rebel authorities as 
belligerents or not. It is not the custom for foreign nations to interfere 
to protect their citizens voluntarily aiding a rebellion against a friendly 
State, if that State makes no discriminations against them. 

“TV. Ifa foreigner cruises under a rebel commission, he takes the chance 
of being treated as a pirate or belligerent by his own nation and all other 
nations, as well as by that he is cruising against. If his own nation does 
not recognize the belligerency of the rebels, he is, by the law of his own 
country, a pirate. If it does, heis not. In this respect, each nation acts 
independently of others and for itself; and the courts of each nation are 
governed by the consideration whether their own political authorities 
have, or have not, recognized the belligerency. 

“V. Where a rebellion has attained such dimensions and organization 
as to be a State de facto, and its acts reach the dimensions of war de facto, 
and the parent State is obliged to exercise powers of war to suppress it, 
and especially if against neutral interests, it is now the custom for the 
State to yield to the rebellion such belligerent privileges as policy and 
humanity require; and to treat captives as prisoners of war, make ex- 
changes, respect flags of truce, &c. Yet this is a matter of internal State 
policy only, changeable at any time.” 

See also Wharton, Digest of International Law, Secs. 381-384. See 
especially the argument and historical precedents given in Pradier-Fodéré, 
Droit International Public, Vol. V, Sec. 2509-2512. He discusses the in- 
ternational questions, actions and decisions arising out of (1) the American 
Civil War (1860-1865), (2) the Spanish Civil War (1873), (navires insurgés 
de Carthagéne), (3) the demand of the Argentine Republic (1873) on 
Brazil concerning the rebel steamer Portefia, (4) the demand of Spain on 
Brazil (1877) concerning the Spanish ship Montezuma seized by Cuban 
insurgents and renamed the Cespedés, under the Cuban flag, (5) the case 
of the Chilean rebel ship the Aranco (1851), (6) the case of the Peruvian 
rebel ship the Huascar (1877). 

Calvo, Le Droit International, Vol. V, Secs. 496-504, discusses the same 
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incidents. See also Pitt Cobbett’s Cases (4th ed.), Part I, pp. 297-302: 
The cases of the Spanish Insurgents (Carthagena 1873), the Cuban insur- 
gent vessel, Créte 4 Pierrot (1902), the Montezuma (1887), the Huascar 
(1877), the Magellan Pirates, 18 Spinks 81, and the Russian rebel ship, 
Kniaz Potemkin (1905). See also the case of the Virginius, Wharton, 
Digest of International Law, Sec. 327 at pp. 147, et seqg.; Moore, Digest of 
International Law, Vol. II, pp. 895, 967, 980; Vol. VI, p. 84. 

Pradier-Fodéré, Droit International Public, Vol. 5, pp. 822-823, Sec. 
2502: ‘‘Ce sont des infractions aux dispositions légales destinées A faciliter 
et 4 garantir la police des mers et la sireté de la navigation, des atteintes 
portées au droit public du pays auquel on appartient et dont le navire 
porte le pavillon, des attentats isolés contre des navires nationaux ou 
étrangers et leurs équipages, ce sont des crimes commis contre la patrie, 
mais il n’est pas question de pillage, de vols, de rapines. Ceux qui com- 
mettent ces infractions et ces crimes ne courent pas les mers pour les 
écumer en vue de lucre; ils ne font pas du vol et de la déprédation un 
métier. Ils peuvent étre des traitres, mais ils ne sont pas des bandits. 
Les infractions et les crimes par eux commis n’atteignent pas toutes les 
nations étrangéres sans distinction; ces infractions et ces crimes ne con- 
stituent point un danger pour tous les peuples indistinctement; tous les 
Etats étrangers n’ont pas intérét A les punir; quelques-uns méme, ceux par 
exemple dont le gouvernement a délivré des commissions pour la course, 
ont plutédt un intérét contraire; la perpétration de ces crimes n’est pas, 
en un mot, la conséquence de |’adoption d’un genre de vie qui rende leurs 
auteurs les ennemis du genre humain.” 

Idem, p. 832, Sec. 2504: ‘Il est bien évident qu’un Etat qui fait une loi 
interdisant 4 ses propres nationaux de recevoir des commissions en 
course de gouvernements étrangers et assimilant aux pirates les nationaux 
de Puissances étrangéres avec lesquelles il est en paix, qui prendraient 
d’Etats tiers des commissions en course contre lui, etc., pourvoit a sa 
propre défense, 4 sa propre sireté, mais ne peut pas imposer aux Puis- 
sances étrangéres, qui n’ont pas les mémes intéréts que lui, les dispositions 
des lois qu’il a faites.” 

Idem, p. 838-839, Sec. 2506: ‘‘ Le fait d’un navire armé en guerre et qui, 
avec une commission d’un Etat étranger belligérant, capture les navires 
de commerce d’une Puissance ennemie de cet Etat, mais en paix avec sa 
propre nation, n’est donc pas un acte constitutif de la piraterie suivant le 
droit international universal, mais peut étre rangé parmi les actes de 
piraterie selon le droit particulier des Etats, ou selon leur droit convention- 
nel (V. supra, nos. 2504); et ce qui prouve qu’on ne se trouve pas en 
présence de la piraterie suivant le droit international universel, c’est que 
les Etats prévoient ce fait dans leurs lois et dans leurs traités pour |’as- 
similer 4 la piraterie. Un pareil fait ne répond pas, en effet, 4 l’idée qu’on 
se forme d’un pirate, d’un écumeur de mers, d’un ennemi du genre humain. 
J’en dirai autant du fait d’un navire armé en guerre et qui court les mers 
avec une commission de deux ou de plusieurs Etats différents. Bien que 
plusieurs Etats, que tous les Etats méme, si l’on veut, traitent ce fait 
d’acte de piraterie, il ne s’agit nullement de la piraterie suivant le droit 
international universel.”’ 

Idem, Sections 2501-2507 generally, on the question when privateers who 
act irregularly, or against prohibitions of their national law are pirates in 
the sense of the Law of Nations. See especially Sections 2504-2505, refer- 
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ring to state laws and to treaties prohibiting neutral nationals from acting 
as privateers for a belligerent. 

Calvo, Le Droit International, Vol. I, Sec. 496: ‘‘Une des questions que 
nous avons étudiées avec le plus de soin est celle de savoir si l’on doit con- 
sidérer comme actes de piraterie, selon le droit des gens, les actes que com- 
met le navire d’un pays neutre armé pour faire la course avec lettres de 
marque délivrées par un belligérant, et qui s’empare des navires de l’autre 
belligérant resté en paix avec le pays auquel il appartient par sa nation- 
alité. Nous reconnaissons que la question n’a pas été résolue d'une 
maniére concluante par le droit international, et que, si le capitaine et les 
officiers du navire méritent en cas de capture d’étre traités selon les lois 
de la guerre, il ne s’ensuit pas que, d’aprés le droit des gens, leur conduite 
doive forcément étre regardée et traitée comme piraterie. 

‘“‘A défaut d’une pratique constante et bien définie, les principaux Etats 
semblent avoir implicitement résolu la question de principe en s’obligeant 
mutuellement 4 interdire 4 leurs sujets d’accepter des lettres de marque 
d’aucun gouvernement étranger. Dans quelques traités, on ne se borne 
méme pas a cette prohibition: on est allé jusqu’a établir que ceux qui entre- 
prendront la course dans de pareilles conditions, seront regardés comme 
pirates. Pendant la guerre entre les Etats-Unis et le Mexique le gouverne- 
ment de Washington, dans une note adressée au cabinet de Madrid, 
rappela a celui-ci l’article 14 de son traité du 24 octobre 1795, et le prési- 
dent Polk, en rendant compte de cet incident dans son message du mois 
de décembre 1846, réclama du congrés l’autorisation formelle de juger et 
de punir comme pirates les sujets espagnols qui accepteraient des lettres 
de marque contre le pavillon des Etats-Unis. 

‘“‘Le droit des gens attribue le caractére de pirate 4 tout navire qui recoit 
des lettres de marque de deux ou de plusieurs gouvernements. Cependant 
les lois particuliéres des Etats limitent habituellement cette qualification 
et ses conséquences au capitaine et aux officiers du navire, en exceptant 
les simples matelots. Ortolan, dont nous partageons la maniére de voir 
sur ce point, pense toutefois que les gouvernements régis par des lois dif- 
férentes sont libres de repousser l’exception, et peuvent en pareil cas 
traiter comme pirates tous les hommes de l’équipage. Les régles qui 
précédent ne sauraient naturellement étre appliquées au cas ou un corsaire 
a été réguliérement autorisé par son propre gouvernement et par celui d’un 
ou de plusieurs alliés co-belligérants 4 courir sus aux navires d’un ennemi 
commun. 

‘Mais sont réputés et traités comme tels les capitaines de navires armés 
qui ont regu des lettres de marque d’un Etat étranger sans la permission de 
leur gouvernement; et ceux qui sont livrés 4 des actes d’hostilité sous un 
pavillon autre celui de l’Etat dont ils ont regu commission.’ 

Hyde, International Law, Sec. 234: ‘“‘At the time when privateering 
flourished, the courts of the United States declared that, according to 
the law of nations, the duly commissioned privateer, like the public armed 
vessel, was not to be regarded as piratical. Furthermore, the political 
department of the Government asserted that privateering was not to 
deemed to partake of the offense of piracy because of the circumstances 
that the commander and a majority of the crew of a privateer might not be 
nationals of the State issuing the commission. The action, however, of 
Mexico in 1847, in issuing blank commissions for the use of privateers, and 
for indiscriminate sale by minor agents in Europe, who were empowere 
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to insert the names of the persons commissioned, was regarded by the 
United States as action conferring no authority entitled to respect.” 

President Jefferson, annual message, 1805: ‘‘Since our last meeting the 
aspect of our foreign relations has considerably changed. Our coasts have 
been infested and our harbors watched by private armed vessels, some of 
them without commissions, some with illegal commissions, others with 
those of legal form, but committing piratical acts beyond the authority of 
their commissions. They have captured in the very entrance of our har- 
bors, as well as on the high seas, not only the vessels of our friends coming 
to trade with us, but our own also. They have carried them off under 
pretense of legal adjudication, but not daring to approach a court of 
justice, they have plundered and sunk them by the way, or in obscure 
places where no evidence could arise against them; maltreated the crews, 
and abandoned them in boats in the open sea or on desert shores, without 
food or covering. These enormities appearing to be unreached by any 
control of their sovereigns, I found it necessary to equip a force to cruise 
within our own seas, to arrest all vessels of these descriptions found hover- 
ing on our coast within the limits of the Gulf Stream, and to bring the 
offenders in for trial as pirates.” 1 Messages and Papers of Presidents, 
p. 371. 

Coleccién Legislativa de Espafia, primera serie, parte primera, 1898, I, 
p. 381: “Art. 7. Serdn considerados y juzgados como piratas, con todo 
el rigor de las leyes, los Capitanes, Patrones y Oficiales de los buques que, 
no siendo norteamericanos, asi como las dos terceras partes de su tripula- 
cién, sean apresados ejerciendo actos de guerra contra Espajia, aun cuando 
estén provistos de patente expedida por la Republica de los Estados 
Unidos.” 

Halleck, International Law (38rd ed.), Vol. II, p. 120, footnote: “It is 
an open question whether privateers, commissioned by a deposed sovereign, 
are pirates ornot. For arguments on the subject see, An Essay Concerning 
the Laws of Nations and the Rights of Sovereigns, by Matthew Tindal, 
L.L.D., London, 1734... . 

“When, in 1569, the Prince of Orange issued letters of mazque to the 
gentlemen and others who became so notorious as the gueux de mer, many 
of them were punished as pirates; ‘not so much,’ says Martens, ‘on account 
of their excesses, as because it was not thought that the Prince of Orange 
had power to grant such letters of marque.’”’ 

Idem, p. 122: ‘‘Some States have covenanted, in their treaty stipula- 
tions, that they will prevent their subjects, under heavy penalties, from 
accepting commissions or letters or marque from other States. Such was 
the character of the treaty of September 26, 1786, between France and 
England. In other treaties it is stipulated that no subject, or citizen of 
either of the contracting powers, shall accept a commission or letter of 
marque to assist an enemy in hostilities against the other, under pain 
of being treated as a pirate. Such is the character of the treaties entered 
into between the United States and France, Holland, Sweden, Prussia, 
Great Britain, Spain, Columbia, Chili, &c. Some of these treaties, how- 
ever, have expired without this provision being renewed in any subsequent 
treaty. It may be remarked that, whatever be thought of the character, in 
international war, of a neutral vessel taking a commission from a belliger- 
ent, the other belligerent is justified in treating such a vessel as a pirate, 
when it is so stipulated in a treaty with the neutral State, or when the laws 
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of the neutral State declare such acts to be piracy. This case is readily 
distinguishable from that in which the slave trade is made piracy by the 
municipal law of a particular State, for such trade is not considered as 
prohibited by the law of nations.” 


ARTICLE 17 


1. The provisions of this convention shall supersede any inconsistent 
provisions relating to piracy in treaties in force among parties to this con- 
vention, except that such inconsistent provisions shall not be superseded 
in so far as they affect only the interests of the parties to such treaties inter se. 

2. The provisions of this convention shall not prevent a party from enter- 
ing into an agreement concerning piracy containing provisions inconsistent 
with this convention which affect only the interests of the parties to that 
agreement inter se. 

COMMENT 

It is one of the defects of international legislation of this sort by multi- 
partite conventions, which are designed to state international law, that 
what is done perhaps cannot be undone or changed without common con- 
sent of all the parties; for it is traditional dogma that the common con- 
sent of the members of the family of nations is the foundation of international 
law and that no one state or group of states can change this law by its 
volition. Probably some modification of this traditional thesis will be 
forced by events in time, but at present the difficulty it raises is a matter of 
importance. Especially in connection with conventions which define the 
jurisdiction of states the difficulty needs attention; for these at least are 
similar in purpose and effect to a federal constitution. Therefore it is worth 
considering whether it would not be wise to provide early in the process of 
codifying international law, some amending device, other than unanimous 
consent, against such annoying impediments to needed changes. 

Article 17 is based partly on these ideas. It solves the problem for this 
convention, however, by another means than a provision for nullification or 
amendment by less than a unanimous vote of all parties. This convention 
may remain binding on all signatories and yet under Article 17 any state 
may enter into other agreements with one or more states further restricting 
or extending its jurisdiction over the matters covered by the convention. 
These restrictions or extensions will be applicable, however, only to relations 
between the parties to the new agreements. There does not seem to be any 
sufficient argument of inconvenience against this device, especially in view 
of the consideration in its favor of flexibility to meet special needs and 
demands. 

Compare Articles 19, 20, 27, 28 of the Convention on Certain Questions 
Relating to the Conflict of Nationality Laws, drafted at the Conference for 
the Codification of International Law held at The Hague, March and 
April, 1930. 
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See Calvo, Le Droit International, Vol. I, pp. 581-582, especially citation 
of treaties in footnote. 


ARTICLE 18 


The parties to this convention agree to make every expedient use of their 
powers to prevent piracy, separately and in co-operation. 


COMMENT 


This declaration of concerted purpose to suppress piracy pertains to the 
general theme of Questionnaire No. 6 propounded by the League of Nations 
Committee of Experts: ‘‘Whether, and to what extent, it would be possible 
to establish, by an international convention, appropriate provisions to 
secure the suppression of piracy.”’ States probably would not be willing to 
assume a more definite general duty to seize or to prosecute all pirates, for 
this would involve liabilities for non-performance which might in some 
cases prove burdensome. ‘The suppression of piracy can be furthered, how- 
ever, by supplementary treaties between states particularly interested, pro- 
viding definitely for policing, prosecution, and extradition. (See Article 17.) 

Reply of France to League of Nations Questionnaire on Piracy (Nov. 

15, 1926), League of Nations Document C.196.M.70.1927.V., p. 165: 

“Finally, Piracy, dealt with in document No. 6, would seem at first sight 

to be a matter on which a general agreement would be desirable and 

practicable. But if the question is examined from the practical and politi- 

cal point of view, it will be found that the condition of establishing a 

general regulation on such a matter would be that every contracting State 

should possess a police organisation and powers of supervision and jurisdic- 
tion over its own flag which could be recognized by the other States. 


No general regulation seems desirable until this condition is everywhere 
fulfilled.” 


ARTICLE 19 


(1) If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present con- 
vention, and if such dispute cannot be satisfactorily settled by diplomacy, 
it shall be settled in accordance with any applicable agreements in force 
between the parties to the dispute providing for the settlement of inter- 
national disputes. 

(2) In case there is no such agreement in force between the parties to 
the dispute, the dispute shall be referred to arbitration or judicial settle- 
ment. In the absence of agreement on the choice of another tribunal, 
the dispute shall, at the request of any one of the parties to the dispute, be 
referred to the Permanent Court of International Justice, if all the parties 
to the dispute are parties to the Protocol of December 16, 1920, relating 
to the Statute of the Court; and if any of the parties to the dispute is not a 
party to the Protocol of December 16, 1920, to an arbitral tribunal con- 
stituted in accordance with the provisions of the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 1907. 
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COMMENT 


This identic article is included in the draft conventions on Diplomatic 
Privileges and Immunities, Piracy, Legal Position and Function of Consuls, 
and Competence of Courts with regard to Foreign States. The text follows 
very closely that of Article 25 in the Convention for Limiting the Manufac- 
ture and Regulating the Distribution of Narcotic Drugs, opened for signature 
at Geneva, July 13, 1931. League of Nations Official Journal, 1931, p. 
1794. It differs from the text drafted by the First Conference for the Pro- 
gressive Codification of International Law which became Article 21 of the 
Convention on certain questions relating to the Conflict of Nationality Laws, 
of April 12, 1930, in that it provides expressly that the reference to the Per- 
manent Court of International Justice may be made by ‘“‘any one of the 
parties” to a dispute; the latter text provides (Article 21): 

“Tf there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by di- 
plomacy, it shall be settled in accordance with any applicable agreements 
in force between the parties providing for the settlement of international 


disputes. 

‘“‘In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in accordance 
with the constitutional procedure of each of the parties to the dispute. 
In the absence of agreement on the choice of another tribunal, the dispute 
shall be referred to the Permanent Court of International Justice, if all 


the parties to the dispute are parties to the Convention of the 16th De- 
cember, 1920, relating to the Statute of the Court, and if any of the parties 
to the dispute is not a party to the Protocol of the 16th December, 1920, 
the dispute shall be referred to an arbitral tribunal constituted in accord- 
ance with the Hague Convention of the 18th October, 1907, for the Pacific 
Settlement of International Conflicts.”’ 


The remarkable growth of international legislation during the period since 
1919 has provided a new content for current international law. See 1 
Hudson, International Legislation (1931), pp. xviii ff. Simultaneously 
recent years have seen a remarkable development of law concerning the 
pacific settlement of disputes. See Habicht, Post-War Treaties for the Pa- 
cific Settlement of International Disputes (1931). Progress in the one field has 
been related to progress in the other by the inclusion in multipartite treaties 
and conventions of standard articles for dealing with differences as to the 
interpretation and application of their provisions. This practice has now 
been followed, quite generally, for a decade or more; but the precise text of 
such articles has not been standardized, owing to the frequent changes in the 
law concerning pacific settlement. For example, Article 13 of the Statute 
on Freedom of Transit annex to the convention of April 14, 1921, provides: 

“Any dispute which may arise as to the interpretation or application 


of this statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 


q 

; 
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unless under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by arbitration or some other 
means.” 


Article 8 of the Slavery Convention opened for signature at Geneva on 
September 25, 1926, provides: 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of this Convention 
shall, if they can not be settled by direct negotiation, be referred for de- 
cision to the Permanent Court of International Justice. In case either 
or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Permanent Court of 
International Justice, the dispute shall be referred, at the choice of the 
Parties and in accordance with the constitutional procedure of each State, 
either to the Permanent Court of International Justice or to a court of 
arbitration constituted in accordance with the Convention of October 
18th, 1907, for the Pacific Settlement of International Disputes, or to some 
other court of arbitration.”’ 


Article 8 of the Convention for the Abolition of Import and Export Prohibi- 
tions and Restrictions, of November 8, 1927, provides: ! 


“Tf a dispute arises between two or more High Contracting Parties as to 
the interpretation or application of the provisions of the present Conven- 
tion—with the exception of Articles 4, 5 and 6, and of the provisions of the 
Protocol relating to these articles—and if such dispute cannot be settled 
either directly between the parties or by the employment of any other 
means of reaching agreement, the parties to the dispute may, provided 
they all so agree, before resorting to any arbitral or judicial procedure, 
submit the dispute with a view to an amicable settlement to such technical 
body as the Council of the League of Nations or the parties concerned may 
appoint. This body will give an advisory opinion after hearing the parties 
and, if necessary, effecting a meeting between them. 

‘The advisory opinion given by the said body will nct be binding upon 
the parties to the dispute unless it is accepted by all of them, and the 
parties, if they all so agree, may either after resort to such procedure, 
or in lieu thereof, have recourse to any arbitral or judicial procedure 
which they may select, including reference to the Permanent Court of In- 
ternational Justice as regards any matters which are within the compe- 
tence of the Court under its Statute. 

“Tf a dispute of a legal nature arises as to the interpretation or applica- 
tion of the provisions of the present Convention—with the exception of 
Articles 4, 5 and 6, and of the provisions of the Protocol relating to these 
articles—the parties shall, at the request of any of them, refer the matter 
to the decision of the Permanent Court of International Justice or of an 
arbitral tribunal selected by them, whether or not there has previously 
been recourse to the procedure laid down in the first paragraph. 

‘In the event of any difference of opinion as to whether a dispute is of a 
legal nature or not, the question shall be referred for decision to the Per- 


‘This convention has been ratified by the United States of America, which has not 
ratified the Protocol of Signature of the Permanent Court of International Justice of De- 
cember 16, 1920. See U.S. Treaty Series, No. 811. 
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manent Court of International Justice or to the arbitral tribunal selected 
by the parties. 

‘The procedure before the body referred to in the first paragraph above 
or the opinion given by it will in no case involve the suspension of the 
measures to which the dispute refers; the same will apply in the event of 
proceedings being taken before the Permanent Court of International 
Justice—unless the Court decides otherwise under Article 41 of its Statute 
—or before the arbitral tribunal selected by the parties. 

‘“‘Nothing in the present Convention shall be construed as prejudicing 
the rights and obligations derived by the High Contracting Parties from 
the engagements into which they have entered with reference to the 
jurisdiction of the Permanent Court of International Justice, or from any 
bilateral conciliation or arbitration conventions between them.” 


Some latitude is left by the proposed article for determining when a dis- 
pute relates to “‘the interpretation or application of the present convention.” 
If two parties to the convention are clearly giving different interpretations 
to its provisions, and if any difference between them has consequently been 
formulated, the text would apply. If a party objects to an application 
of the provisions of the convention by another party, and if the latter per- 
sists in such application despite the objection, the text would apply. See 
Judgment No. 2 of the Permanent Court of International Justice, Series A, 
No. 2, p. 11. The expression ‘‘cannot be satisfactorily settled by diplo- 
macy” would seem to be equivalent to the expression ‘‘cannot be settled 
by negotiation,’’ which was construed by the Permanent Court of Inter- 
national Justice in its Judgment No. 2. See Series A, No. 2, p. 13. 

The expression “applicable agreements in force between the parties to the 
dispute”’ is intended to take account of the extensions of the law of pacific 
settlement in recent years, as well as of any future extensions. Many states 
are bound by treaties, conventions, and agreements, to follow a carefully 
outlined procedure for the settlement of disputes with other states. The 
number of bipartite treaties of conciliation and arbitration, in force, is very 
large. Those concluded in the first decade after the World War are repro- 
duced in Habicht, Post-War Treaties for the Pacific Settlement of International 
Disputes (1931); and many others have now been published in the League of 
Nations Treaty Series. The United States of America has recently con- 
cluded treaties of conciliation and arbitration with a large number of states, 
chiefly European states. The multipartite treaties, conventions, and agree- 
ments are perhaps more important, however. On January 1, 1932, 37 states 
or members of the League of Nations were bound by the ‘optional clause” 
providing for the compulsory jurisdiction of the Permanent Court of Inter- 
national Justice, in accordance with Article 36 of the Statute, though on 
varying terms of acceptance; eleven states which had signed declarations 
accepting such jurisdiction had not yet ratified them. For a list of these 
states, see League of Nations Official Journal, 1932, p. 12. Moreover, the 
General Act for the Pacific Settlement of International Disputes of Sep- 
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tember 26, 1928, has now been adhered to, in whole or in part, by some 
twenty states. A General Treaty of Inter-American Arbitration, signed at 
Washington, January 5, 1929, has been brought into force by several Ameri- 
can states; and is supplemented by a Protocol of Progressive Arbitration. A 
General Convention on Inter-American Conciliation, also signed at Washing- 
ton, January 5, 1929, has been brought into force by various American states. 
These more recent Inter-American instruments supplement the Treaty to 
Avoid or Prevent Conflicts between the American States, the so-called 
“Gondra treaty,” signed at Santiago, May 3, 1923, and in force on January 
11, 1932, for several states. All of these instruments, bipartite and multi- 
partite, are reénforced, also, by the provision in Article 2 of the Treaty for the 
Renunciation of War, signed at Paris, August 27, 1928, by which some sixty 
states have agreed “‘that the settlement or solution of all disputes or con- 
flicts of whatever nature or of whatever origin they may be, which may 
arise among them, shall never be sought except by pacific means.”’ ! 

With so many treaties in force, the question may arise as to the need for 
continuing this standard article in multipartite instruments. For the rela- 
tions of many states it is unnecessary, and the first paragraph will add noth- 
ing to their existing obligations; but it is possible that some states which 
are parties to a particular convention may not be parties to any “‘applicable 
agreement” providing for the settlement of international disputes, and in 
their relations with other parties the second paragraph of this article may 
serve a useful purpose. 

The provision in paragraph (2) for a reference of disputes ‘‘to arbitration 
or judicial settlement”’ is not intended to draw any substantive distinction 
between the two methods of settlement. Arbitration is not essentially differ- 
ent from adjudication. 1 Moore, International Adjudications (1929), pp. 
xv ff. In the absence of any previous agreement on a tribunal, the parties 
to a dispute should be free, in the first instance, to choose the tribunal to 
which the dispute shall be referred. Failing such choice, however, paragraph 
(2) provides for the competent tribunal. If the parties to the dispute are 
parties to the Protocol setting up the Statute of the Permanent Court of 
International Justice, of December 16, 1920, then that Court is to be com- 
petent, even though the parties to the dispute may not have accepted the 
“optional clause.”” On January 1, 1932, 45 states had signed and ratified 
the Protocol of December 16, 1920, and ten additional states had signed it 
without having ratified. If the Permanent Court of International Justice 
is thus competent, the reference of the dispute need not be by special agree- 
ment ad hoc; it may be effected by the unilateral application of any party to 
the dispute. In this respect, the text is clearer than that which was drafted 
at the First Conference for the Progressive Codification of International 
Law at The Hague in 1930. 


‘The texts of the multipartite instruments mentioned in this paragraph are reproduced in 
Hudson, International Legislation, 1931 (four volumes). 
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If the parties to the dispute do not agree upon the selection of another 
tribunal, and if they are not parties to the Protocol of December 16, 1920, 
then they will be bound by the second part of the second sentence in para- 
graph (2) to agree upon the constitution of a tribunal of the Permanent 
Court of Arbitration, in accordance with the provisions of the Convention 
for the Pacific Settlement of International Disputes, signed at The Hague, 
October 18, 1907. This convention has been ratified by some thirty states. 
25 American Journal of International Law, p. 115. Certain other states are 
bound by the earlier Convention for the Pacific Settlement of International 
Disputes, signed at The Hague, July 29, 1899. The application of the text 
is not dependent, however, upon any state’s being a party to one of the 
Hague Conventions. It is possible that the parties to a dispute would be 
unable to agree upon the constitution of a tribunal of the Permanent Court 
of Arbitration, and for this reason the text is not “‘water-tight.” It leaves 
open an avenue by which states may escape from arbitration or adjudication, 
though it clearly imposes a general obligation. If this is a lacuna in such a 
provision, it is due to the present state of the law with regard to pacific 
settlement, and the lacuna can be filled only by further progress in the 
extension of that law. 
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APPENDICES 


APPENDIX 1 
Matsuda’s Draft Provisions for the Suppression of Piracy, 1926 
Formulated by M. Matsuda for the League of Nations Committee of Experts! 


Article 1.—Piracy occurs only on the high sea and consists in the commission for private 
ends of depredations upon property or acts of violence against persons. 

It is not involved in the notion of piracy that the above-mentioned acts should be com- 
mitted for the purpose of gain, but acts committed with a purely political object will not be 
regarded as constituting piracy. 

Article 2.—It is not involved in the notion of piracy that the ship should not have the 
right to fly a recognized flag, but in committing an act of piracy the pirate loses the protection 
of the State whose flag the ship flies. 

Article 3.— Only private ships can commit acts of piracy. Where a warship, after 
mutiny, cruises on its own account and commits acts of the kind mentioned in Article 1, 
it thereby loses its public character. 

Article 4.—Where, during a civil war, warships of insurgents who are not recognized as 
belligerents are regarded by the regular Government as pirates, third Powers are not thereby 
obliged to treat them as such. 

Insurgents committing acts of the kind mentioned in Article 1 must be considered as 
pirates, unless such acts are inspired by purely political motives. 

Article 5.—If the crew of a ship has committed an act of piracy, every warship has the 
right to stop and capture the ship on the high sea. 

On the condition that the affair shall be remitted for judgment to the competent author- 
ities of the littoral State, a pursuit commenced on the high sea may be continued even within 
territorial waters unless the littoral State is in a position to continue such pursuit itself. 

Article 6.—Where suspicions of piracy exist, every warship, on the responsibility of its 
commander, has authority to ascertain the real character of the ship in question. If after 
examination the suspicions are proved to be unfounded, the captain of she suspected ship will 
be entitled to reparation or to an indemnity, as the case may be. If, on the contrary, the 
suspicions of piracy are confirmed, the commander of the warship may either proceed to try 
the pirates, if the arrest took place on the high sea, or deliver the accused to the competent 
authorities. 

Article 7.—Jurisdiction in piracy belongs to the State of the ship making the capture, 
except: (a) in the case of pursuit mentioned in Article 5, paragraph 2; (b) in the case where 
the domestic legislation or an international convention otherwise decides. 

Article 8.—The consequences of capture, such as the validity of the prize, the right of 
recovery of the lawful owners, the reward of the captors, are governed by the law of the 
State to which jurisdiction belongs. 

(Signed) M. Martsupa. 

Geneva, January 26th, 1926. 


1League of Nations Document C.196.M.70.1927.V., p. 119. 
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APPENDIX 2 
Roumanian Draft for the Suppression of Piracy, 1926 


Submitted by the Roumanian Government in reply to the Questionnaire of the League of 
Nations Committee of Experts! 


Article 1.—All acts of violence against persons and depredations upon property com- 
mitted in a place not subject to the sovereignty of any State by a person acting for private 
ends shall be deemed to be acts of piracy. 

The above-mentioned acts must have been committed with the object of gain and must in 
themselves constitute a danger to traffic in places situated outside the jurisdiction of any 
State. 

Article 2.—The act of using fraudulent devices in order to cause a ship to be wrecked, with 
the object of appropriating its cargo or despoiling its passengers, shall also be deemed to 
be an act of piracy. 

Article 3.—Acts of piracy can only be committed by private vessels or aircraft. 

Individual persons shall also be regarded as pirates if they are guilty, in unowned terri- 
tory, of the acts referred to in Article 1. 

Article 4.—If any warship, war aircraft or regular force of a State, after mutiny, commits 
on its own account acts of the kind mentioned in Article 1, it shall thereby lose its public 
character and the immunity attached thereto. 

Article 5.—The fact that a regular Government regards as pirates warships, war aircraft 
or insurgent forces which during a civil war operate in the places defined in Article 1 shall in 
no way bind third Powers. 

If, however, the acts referred to in Article 1 are committed by insurgents against third 
Powers, the authors of such acts shall be deemed to be pirates. 

Article 6.—Any warship or war aircraft or any public authority of a State shall have the 
right, in the places indicated in Article 1, to arrest persons who have committed acts of 
piracy and to seize vessels, aircraft or any other corpus delicti. 

Article 7.—The pursuit of pirates begun on the high seas may be continued within the 
territorial waters of a littoral State if the latter is unable to carry on the pursuit itself. 

If the pirates are captured in territorial waters, competence as regards the trial of the case 
shall lie with the authorities of the littoral State. 

Article 8.—Private vessels and aircraft, when in places not subject to any sovereignty, or 
private individuals, when in unowned territory, shall be empowered to stop and provisionally 
to arrest pirates if taken in the commission of any of the acts mentioned in Article 1 (flagrant 
piracy), or when fleeing with their booty (quasi-flagrant piracy), provided that such persons 
convey the pirates immediately to the nearest port or hand them over to the first warship or 
any other public authority of a State which they meet on their way. 

Article 9.—Any warship or war aircraft shall be authorised, on the responsibility of its 
commander, to ascertain the true character of a vessel or aircraft suspected of piracy. The 
wrongful search of a suspected vessel or aeroplane shall involve liability for reparation or 
an indemnity, as the case may be. 

If, however, the suspicions of piracy are confirmed, the commander of the warship or war 
aircraft may immediately proceed to arrest the pirates. 

If the capture takes place in territorial waters, the accused shall be delivered to the com- 
petent authorities of the littoral State. 

If the pirates are arrested in the open sea, they shall be delivered by the commander of the 
vessel or aircraft which effected the capture to its own national authorities, except in the 
cases provided for in Article 13. 

The commander of the warship or war aircraft may himself try the accused and take all 


1 League of Nations Document C.196.M.70. 1927. V., p. 220-221. 
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requisite measures if he is unable to proceed in accordance with the provisions of the preced- 
ing paragraph, either on account of the distance he would have to travel or of the inadequacy 
of the forces at his disposal or on account of any other circumstance which would endanger 
his crew or afford the pirates a possibility of escape. 

Article 10.—Jurisdiction in matters of piracy shall belong to the captor State except in the 
cases of capture in territorial waters which are provided for in Article 7, in the cases pro- 
vided for in Article 13, or in cases where an international convention otherwise decides. 

Article 11.—If the laws of the State to which jurisdiction belongs contain no criminal 
provisions relating to the suppression of piracy or providing for the application of those laws 
in places not subject to any sovereignty, the pirates shall be liable to the maximum punish- 
ment inflicted by the criminal law of the competent State for robbery with violence. 

Article 12.—-The competent authorities shall also be empowered, in addition to the impo- 
sition of the penalties prescribed in Article 11, to prohibit access to the sea or to places not 
subject to the sovereignty of any State. Such prohibition can be either permanent or 
temporary. 

The penalties in connection with this prohibition shall be prescribed by the domestic 
laws of the individual States and shall be imposed without prejudice to the application of 
severer penalties in the event of a repetition of the offence of piracy. 

Article 13.—Where, apart from cases in which an international convention otherwise 
decides, warships, war aircraft or other public authorities, collaborating in the capture of an 
organised band guilty of a specific act of piracy, belong to more than one sovereign State, 
and where the members of the pirate organisation are captured separately by the representa- 
tives of different States, all the persons implicated in the commission of the crime shall be 
tried by the authorities of the State which makes the first capture. 

Article 14.—The validity of prizes shall be decided by the authorities of the State to which 
jurisdiction belongs. 

Property taken from pirates shall be recoverable by the lawful owners even if it is in the 
possession of a third party, under whatever title the latter holds it. 

Perishable articles shall be sold and the proceeds of the sale shall be placed by the com- 
petent authorities at the disposal of the lawful owners. 

Article 15.—Claims for the recovery of property as indicated above must be lodged by the 
lawful owners with the authorities of the competent country within a period of .. . (e.g., 
360 days) from the date on which the property was produced or found. 

Lawful owners shall reward captors of prizes and shall reimburse expenditure incurred by 
them in taking the property. The sum in question shall be fixed by the authority appointed 
to give a decision in regard to claims for recovery provided for in the first paragraph of the 
present article, and may in no case exceed 20 per cent. of the value of the articles restored. 

Article 16.—If, within the period provided in Article 15, the lawful owners make no claim 
for the recovery of property taken from pirates, it shall become the property of the State to 
which jurisdiction belongs. 

That State shall be obliged to reward the captors of the prize; the sum payable shall be 
fixed as provided in Article 15. 

Article 17.—The corpus delicti, vessel, aircraft, arms and all other things used by the pirates 
for the commission of the acts of which they are found guilty shall become the property of 
the State to which jurisdiction belongs unless such things were themselves obtained by 
previous acts of piracy, in which case they shall be recoverable by their lawful owners or, in 
their absence, shall become the property of the above-mentioned State under the conditions 
laid down in Articles 14, 15 and 16. 
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APPENDIX 3 


Field’s Draft Code, 1876! 


“ Pirate’’ defined. 

Article 82. Every person whosoever, who, being an inmate of a private ship,? upon the 
high seas,’ as defined by Article 53, willfully and not in self-defense: 

1. Destroys, or seizes by force and appropriates, any other ship, or its lading, or any part 


of either; or, 
2. Kills, wounds, or seizes by force and abducts any inmate whatever of any other ship; 


Is deemed a pirate. 


The same. 

Article 83. Every person whosoever, who, without authority from the owner, and with 
intent to injure, vex, or annoy any person whomsoever, or any nation whatever: 

1. Removes, destroys, disturbs, obstructs, or injures any oceanic telegraphic cable not his 
own, or any part thereof, or any appurtenance or apparatus therewith connected, or severs 
any wire thereof; or, 

2. Destroys or injures any international railway, canal, lighthouse, or any other structure 
or work, the perpetual neutrality of which has been declared; 

3. Or who beyond the territory § of any nation reduces to slavery, or holds in slavery, any 
person whomsoever, or conveys, or receives with intent to convey, any person whomsoever 


as a slave; 
Is deemed a pirate. 


Harboring pirates forbidden. 
Article 84. No nation can receive pirates into its territory, or permit any person within 
the same to receive, protect, conceal or assist them in any manner; but must punish all 


persons guilty of such acts. 
[Treaty between the United States and Great Britain, 1794, Art. XX, 8 U. S. Stat. at 


L., 127.] 


Capture of pirates authorized. 

Article 85. If there be probable cause to suspect that a ship is piratical,* any person 
whosoever may cause its arrest and search; and if thereupon the suspicion is justified, may 
capture the ship: but if the suspicion is not justified, the person and ship causing the arrest 
must make satisfaction in damages according to the circumstances. 


1 David Dudley Field, Outlines of an International Code (2nd ed. 1876), pp. 32 ff. 

21t is not necessary that the ship should be an armed ship. Goujet et Merger, Dict. du 
Droit Commercial, 4, p. 178, Sec. 13. 

3 By the law of the United States and of France, this limitation of place is not essential 
to the crime. Loi 10 avr. 1825, Art. 2. See 2 Goujet et Merger, 4, p. 178. 

4 “The motive may be gratuitous malice, or the purpose may be to destroy, in private 
revenge for real or supposed injuries done by persons or classes of persons, or by a particu- 
lar national authority.”” Dana’s Wheaton, Sec. 124, note 83. 

Depredation not amounting to robbery is sometimes said not to amount to piracy. 
To the contrary, however, see Dana above; Goujet et Merger, above, Secs. 9, 

The abolition of privateering is provided for in Book Second of this Code. 

5 The abolition of privateering will render unnecessary any provision for the case of for- 
eigners, who accept privateering commissions or letters of marque from a nation at war 
with another, and who, when taken by the latter nation, may be punished as pirates, under 
some treaties. Treaty between the United States and Great Britain, 1794, Art. XXI, 
8 U.S. Stat. at L., 127. 

The acts specified in this subdivision, when committed within the territory of any 
nation, should be left to the local law. 

6‘ The Mariana Flora, 11 Wheaton’s U. S. Sup. Ct. Rep., 40. 
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Trial and condemnation. 
Article 86. Any piratical ship may be brought into a port of any nation, and the ship, 
its lading and inmates, may be there condemned by the courts of such nation. 


Destruction. 
Article 87. If they are unable to bring her into port, the captors of a piratical ship may 


destroy her. 


Captor’s reward. 
Article 88. A ship or its lading condemned for piracy is to be adjudged to belcng to its 
captors, except as respects the property of innocent third persons. 


Restoration of property. 

Article 89. Property taken by pirates, and brought or found within the territorial limits 
of a nation, is to be restored ! to its innocent owner, saving the rights of holders thereof 
in good faith and for value, and subject to the payment of such reasonable salvage and ex- 
penses, not exceeding one-fourth of its value, as may be adjudged by the courts of such 
nation.2 Proceedings for such restoration must be there begun on behalf of such owner, or 
the nation of which he is a member, within one year from the time of so bringing or finding 
the property.’ 


Salvage, &c., not allowed to public ships. 
Article 90. If property taken by pirates is brought in or found by a public ship of war, 
the deductions for salvage and expenses, allowed by the last article, are not to be made. 
[Treaty between the United States and Sweden, 1783, Art. XVII., 8 U. S. Stat. at L., 70. 
Approved by Hautefeuille, Des Nations Neutres, 4, p. 427.] 


Punishment of privateering. 
Article 742. A private ship, waging offensive hostilities whether with or without a com- 


mission from a nation, is a piratical ship; and all persons committing such hostilities are 
punishable as pirates. 


[Depredations on the high seas, without authority from any sovereign State, are acts of 
piracy. Lawrence’s Wheaton, Elements of Intern. Law, p. 246, pt. II., Ch. II., See. 15; 
Dana’s Wheaton, Sec. 122. 

If privateering be not abolished it ought to be declared that, “Any ship which takes a 
commission from any other power than the nation whose character it bears, as defined by 
Chapter XX., on NATIONAL CHARACTER OF SHIPPING, is a piratical ship, and all 
persons committing hostilities under such commission, are punishable as pirates by any 
nation. See Halleck, Intern. Law & Laws of War, p. 396; and the treaty of 1786, between 
France and Great Britain. 

It is plain, that taking a commission from each of two belligerents is piracy. 1 Philli- 


1 To this effect are most of the following treaties: 
Treaty between the United States and 
France, 1778, Art. XVI, 8 U.S. Stat. at L., 22. 
Sweden, 1783, “ XVII,8 Id., 70. 
Great Britain, 1794, “ XX, 8 /Jd., 127. 
Central America, 1825, IX, 8 Id., 326. 
Mexico, 1831, XI, 8 Id., 414. 
Chili, 1832, VII, 8 435. 
Colombia, 1824, VII, 8 Zd., 308. 
Treaty between France and 
New Grenada, 15 May, 1856, Art. XVII., 7 De Clercq, 102. 
Honduras, 22 Feb. 1856, 7 Id., 10. 
Nicar: , 11 Apr. 1859, “ XIV., 7 Id., 586. 
San Salvador, 2Jan. 1858, “ XVI., 7 Jd., 362. 
? Treaty between the United States and Mexico, 1831, Art. XI., 8 U. S. Stat. at L., 414. 
Upon payment of one-third of their value, Valin, Commentaire sur L’Ord, liv. 3, tit. 9, 
Art. 10; one-eighth, 6 Geo. IV., ch. 49, Sec. III.; 13 & 14 Vict., Ch. 26, See. V. 
* Within a year and a day after being reported at the Admiralty, Valin, above. 
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more’s Intern. Law, Sec. 358. See also Lawrence’s Wheaton, pp. 250-254, note 80. For- 
syth’s Cases and Opinions in Constitutional Law, p. 116. 

Taking a commission from both of two allied nations against a common enemy is equally 
condemned by Kent, (Commentaries, Vol. 1, p. 100; citing as authorities for this rule, 
Valin’s Com., tome 2, 235-236; Bynkershock, c. 17; Sir L. Jenkins’ Works, 714); although 
Halleck (p. 396) makes a distinction here, and holds that this is not piracy. 

The taking of a commission from one belligerent by a neutral ship ought equally to be 
forbidden, according to Vattel, Droit des Gens, bk. 3, Ch. 15, Sec. 229. 

An act of Congress of the United States, prohibits citizens to accept within the jurisdic- 
tion of the United States a commission, or any person not transiently within the United 
States to consent to be retained or enlisted, to serve a foreign State in war against a govern- 
ment in amity with the United States. It likewise prohibits citizens from being concerned 
without the limits of the United States, in fitting out or otherwise assisting any private 
vessel of war, to cruise against the subjects of friendly powers. Act of Congress, April 20, 
1818, Ch. 83, p. 100. And see Kent’s Commentaries, p. 100. Similar prohibitions are 
contained in the laws of other countries. See the “Austrian Ordinance of Neutrality,” 
Aug. 7, 1803, Arts. 2, 3. 

The foreign enlistment acts of Great Britain and the United States, which are per- 
manent statutes, impose severe penalties on citizens or residents, who receive commis- 
sions, equip privateers, or enlist men for service in any foreign war. 9 U.S. Stat. at L., 


p. 175. 
The above rule would include all three classes of cases.] 


Pirates and brigands. 
Article 743. Pirates and brigands are criminals not entitled to the protection extended to 


enemies by the laws of war. 


[A military organization isnot enough. Bluntschli, Droit International Codifié, Sec. 513. 
If, however, such forces join, and are received by the belligerent power, they become 


enemies. 
Partisans, says Lieber, (Instructions, { 81), are soldiers armed and wearing the uniform 


of their army, but belonging to a corps which acts detached from the main body, for the 
purpose of making inroads into the territory occupied by the enemy. If captured they 
are entitled to all the privileges of prisoners of war. 

Men or squads of men, who commit hostilities, whether by fighting or by inroads for 
destruction or plunder, or by raids of any kind, without commission, without being part 
of the organized hostile army, and without sharing continuously in the war, but who do 
so with intermitting returns to their homes and avocations, or with the occasional assump- 
tion of the semblance of peaceful pursuits, divesting themselves of the character or appear- 
ance of soldiers, such men or squads of men, are not public enemies, and therefore, if 
captured, are not entitled to the privileges of prisoners of war, but should be treated 
summarily as highway robbers or pirates. | 


Piratical use of false colors, &c. 

Article 766. Acts of hostility committed by a ship under false colors, or by the use of a 
neutral ship, or accomplished by the use of false colors, or of false signals, addressed to the 
enemy, are acts of piracy. 

[See note to Article 764; and compare Article 61.] 


False colors and signals. 
Article 61. The displaying of false colors, or the making of false signals by a ship, with 
intent to mislead any ship, public or private, of another nation, is a public offense. 
[Ortolan, Rég. Int. et Dip. de la Mer, vol. 1, p. 254.] 


Right of approach. 

Article 62. A ship, whether public or private, has a right to approach another on the 
high seas, if it can, and to hail or speak it, and to require it to show its colors; the approaching 
ship first showing its own. 

[Ortolan, Rég. Int. et Dip. de la Mer, vol. 1, p. 233, &e.] 


“ Visitation” defined. 
Article 63. ‘“‘Visitation”’ is the boarding of a ship. 
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Right of visitation. 

Article 64. No ship is subject to visitation by a ship of another nation,! except in the fol- 
lowing cases: 

1. A private or other unarmed ship within the territorial limits of the nation by whose 
public ship the visitation is made; ? 

2. On the high seas, in the cases provided in the next article.* 


Visitation on the high seas. 


Article 65. If a private or other unarmed ship, being upon the high seas, not under a 
convoy of an armed ship of its nation,‘ does not show its colors in response to an armed ship 
of another nation duly requiring it, or if there be probable cause for believing that it shows 
false colors with intent to mislead an armed ship of another nation, it may be compelled to 
submit to visitation. 


Mode of visitation. 


Article 66. In the case of a visitation upon the high seas, the visiting ship must give 
distinct and intelligible warning of its visit.’ If a gun be fired, warning must first be given 
by a blank shot, and then, after reasonable opportunity for submission, by a shot ahead; ® 
and no more force must be used than is necessary to ascertain the nationality and the 
identity of the offending ship.’ 


Searches forbidden. 


Article 68. Except as provided in article 85, a ship of one nation, on the high seas, is not 
subject to search by a ship of another nation. 


Flag and documents. 


Article 69. Every ship navigating waters beyond the territory of its nation is bound to 
carry the flag of its nation, and to have on board documentary evidence of its national 
character. 

The documentary evidence of the character of a public armed ship is the commission of 
its commander, or the written order of his government. 

That of a private or other unarmed ship must be in the form prescribed by the article 
entitled Contents of Passport, in Chapter XX, entitled National Character of Shipping. ® 


1 Ortolan above cited; Fiore, Nouv. Dr. Int., Vol. 2, 1 439, &.; Halleck, Int. Law, p. 593, 
Sec. 1. See Lawrence’s Wheaton, pt. 4, Ch. 3, Sec 

? The territorial limits would be extended by ‘aie 28, to three marine leagues; and it 
does not seem necessary to recognize the right of pursuit beyond that distance. 

3 The effect of these rules would be to require ships to show their true colors at sea, and 
to allow armed ships to visit in case of a breach of this rule, confining the visitation, how- 
ever, to the purpose of ascertaining the character of the offender, and its identity. See 
the subject discussed in Ortolan, Régles Int. et Dipl. de la Mer, Vol. 1, p. 233, &c. 

Visitation in time of War is provided for in Book Second. 

‘ The presence of the convoying ship is a sufficient assurance of nationality. Wildman, 
Int. Law, Vol. 2, p. 121. Perhaps this should be extended to armed ships; and if so, the 
clause as to convoy should be omitted. 

* The warning may be by hailing. See Halleck, p. 610, Sec. 15. 

6 Ortolan, Régles Int. et Dipl. de la Mer, Vol. 1, p. 253. 

? Halleck, 606, Sec. 10. 

5De Cauchy Dr Dr. Mar. Int., Vol. i 7; Bluntschli, Sec. 326; 1 Phill., Sec. CCIII. 

See provisions of Chapter Xx, on 'N ted Character of Shipping. 
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APPENDIX 4 
Fiore’s Draft Code, 1890! 


Article 295. Jurisdiction which, by international law, belongs to the sovereign of each 
state, consists in the faculty to exercise the judicial power and to submit to the courts legally 
established by him differences between persons relating to their reciprocal rights and obliga- 
tions, to the exercise of their rights over things, and to questions of all kinds which must be 
referred to the decision of the competent judges. 


[In order to distinguish jurisdiction as a right of the state, from jurisdiction and com- 
petence as powers assigned to judges, compare rules 206—208.] 


Article 299. Every state has criminal jurisdiction over any act considered an offense 
according to international law. 

Such offenses are: 

a. Piracy and any act relating thereto; 

b. The destruction or injury of submarine cables or of any portion of the apparatus belong- 
ing thereto; 

c. The destruction or injury of an international railroad, or of canals or pewe works in- 
tended for the common use of states, committed willfully in time of peace or by an 
unauthorized person in time of war. 


Article 300. By piracy we understand any violent act committed on the high sea for the 
purpose of robbery or depredation, by a ship not provided with a license or letters of marque 
emanating from a recognized government, and when the offense is directed indiscriminately 
against the ships of any country. 


[Compare: Oppenheim, International Law, V. I, Secs. 275, et seq.] 


Article 301. We cannot characterize as piracy the acts of a ship which has been com- 
missioned by a government to commit acts of violence or depredation against the ships of 
a certain country, even though the captain of the ship may have exceeded the terms of his 
commission. Nevertheless, the author of such acts should be held responsible, even crim- 
inally, for having exceeded the limits of his commission, and in like manner, the government 
which commissioned him must always be considered responsible. 

Article 302. When, on board a ship carrying the flag of a recognized nation, mutinous 
members of the crew commit acts of plunder, depredation, murder and assault, such facts 
cannot be characterized as acts of piracy and the ship must remain subject to the jurisdiction 
of the state whose flag she flies. When, however, the mutineers, having assumed command 
of the ship, have broken off all relations with the home state and have ceased flying its flag, 
the acts committed by them would be deemed acts of piracy according to rule 300. 


[See Phillimore, V. I, 357, stating a case which took place in Chilean waters and to which 
the present rule may apply.]} 


Article 303. International criminal jurisdiction for the crime of piracy can be admitted 
only when the act charged meets all the conditions necessary to piracy under the principles 
of international law. 

The municipal law of a state which denominates as piracy certain acts not considered 
to be such by international law, cannot be applied against aliens to assign to those acts a 
piratical character and justify the jurisdiction of the state which enacted the law. 


[Piracy in international law must not be confused with the crime of piracy so qualified 
under the municipal law of a state. Thus, for example, under British law, any British 
subject is considered a pirate who, in time of war, aids or assists at sea the enemies of the 
king or who transports slaves on the high seas. (See Stephens, Criminal Law, Arts. 104- 


1 Pasquale Fiore, International Law Codified (Borchard’s Translation, 1918), pp. 188 #f. 
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117.) It goes without saying that under this law, only British subjects who violate the 
laws of their sovereign can be sentenced for piracy. 
Compare: Oppenheim, Jnternational Law, Sec. 280.] 


Article 304. The pirate ship, whether or not she flies the flag of a state or keeps log- 
books, is subject to the jurisdiction of any state that has her in its power. 

Article 305. Whoever possesses proof that a ship is guilty of piracy, or has serious reasons 
for suspecting her, has the right to seize her, but must conduct her into the port of a state 
for trial. 

If the acts of piracy were committed in the territorial waters of a state, the jurisdiction 
of that state should be recognized in preference to any other. 

Article 935. No war vessel on the high seas can, except on serious and well-founded 
grounds, compel a ship sailing under the flag of the state to which she belongs to stop in 
order to verify her nationality or to subject her to an examination by megaphone. Any 
act of sovereignty and jurisdiction unduly exercised must, in general, be considered as a 
violation of the absolute principle of the liberty of the seas and involve the responsibility 
of the commander of the war vessel. 

Article 936. The fiag carried by a merchant ship must be considered prima facie as the 
distinctive token of its nationality and, consequently, of the jurisdiction to which she must 
be deemed subject. A war vessel may, by hoisting her flag to indicate her nationality, 
request the merchant ship she meets to hoist her own flag, and compel her to do so in case of 
non-compliance by firing a blank shot, and this failing, a cannon shot, but without seeking 
to hit her. 

Article 937. When the war vessel is in serious doubt as to the nationality indicated by the 
flag, she may, in order to verify the point, call the ship to parley, requesting her to answer 
the questions put to her by megaphone or otherwise, but without compelling her to deviate 
from her course. 

If, following this interpellation, the commander of the war vessel is still in serious doubt 
as to the nationality indicated by the flag, he may compel the vessel to stop in order to verify 
her papers; but he is bound, both in compelling her to stop and verifying her papers, to 
proceed with moderation and tact as indicated hereafter (rule 947). 


[The nationality of a ship always determines the jurisdiction to which she is subject and 
the privileges she must enjoy by reason of the fact that she belongs to this or that state. 
It must, therefore, be conceded as a rule of ‘‘common” law that every ship must have a 
nationality which she is bound to establish. Consequently, when, owing to exceptional 
circumstances, there is ground to doubt the nationality asserted by the flag, it ought to 
be permissible to proceed to the verification of her nationality, but with moderation and 
without abuse of the power. 

Thus, for instance, within the zone fixed by the General Act of Brussels of July 12, 1890, 
the right of search is reciprocally admitted over all vessels belonging to the nationality of 
the signatory or adhering states, in order to ascertain whether such vessels are engaged in 
the slave trade. Nevertheless, this right cannot be exercised with respect to French ships, 
as France, in ratifying the Act of Brussels, made reservation as to Articles XXI, XXII, 
XXIII, XLII and LXI. Now it is evident that in order to decide whether or not a ship 
may enjoy the privilege of French ships, it is necessary to ascertain whether or not the ship 
met within the zone where search is allowed, has French nationality, and in that regard 
the mere fact of flying the French flag cannot be considered decisive. It is necessary that 
she present her sea-letter or passport (Acte de francisation) which determines her nation- 
ality, and therefore the right of verifying by that document should be conceded when 
the nationality displayed by the French colors may be considered doubtful. 

ompare the instructions of 1867 to French cruisers for the verification of nationality 
and the similar instructions to British cruisers in 1891, with respect to their attitude 
towards ships flying the French flag. The latter instructions were communicated 
December 31, 1891, to the Prince de Chimay, Belgian Minister for Foreign Affairs.] 


Article 938. Examination as to the nature of the cargo and search may be admitted only 
in time of war and outside the territorial waters of neutral powers, while observing the rules 
relating to the exercise of this belligerent right. 
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In time of peace, the inspection of the ship’s papers and search on the high seas may be 
justified by way of exception: 

(a) With respect to vessels committing piracy or open to serious suspicion thereof; 

(b) With regard to ships engaged in the slave trade or in the importation of arms, am- 
munition or spirituous liquors into Africa, complying, however, with the rules laid down in 
the Act concluded at Brussels on July 2, 1890, even in so far as it determines the zone within 
which such exceptional powers may be exercised: 

(c) With regard to ships caught in the act of cutting or damaging a submarine cable, 
or giving rise to serious suspicions of an attempt on their part wholly or partially to interrupt 
interoceanic communications. 

In such case, the commander of the war vessel may undertake the necessary examination 
to establish the offense or attempted offense and to seize the ship, mentioning in his log book 
all the circumstances justifying his intervention. 

Article 939. The commander of a war vessel which, on the high seas, meets a ship engaged 
in piracy or open to suspicion thereof, and compels her to stop, may proceed to the examina- 
tion necessary to establish the true character of the ship. 

Article 940. The right of jurisdiction granted to the commander of a war vessel with 
respect to a ship suspected of piracy which he meets on the high seas must, on principle, 
be considered as limited in proportion to the degree of basis for suspicion, and it should in 
no way be abused. 

He is, therefore, bound to proceed with caution with the examination necessary to ascer- 
tain the true character of the vessel and to refrain from any act not warranted by the cir- 
cumstances and which might cause him to be suspected of having sought to interfere with 
the liberty of navigation. 

Article 941. When, as a result of his examination, the commander ascertains that the 
vessel is engaged in piracy, or that she is open to suspicion thereof, he may seize her and 
compel her to follow the war vessel to be delivered up to the competent authorities for trial 
on the charge of piracy. 


[Compare rules 301 et seq., relating to criminal jurisdiction with regard to pirate ships.] 


Article 942. The commander who has seized a ship engaged in piracy or suspected thereof 
must mention in his log book the circumstances on which his action was based. 

Should it afterwards appear in the trial that he had abused the power vested in him, he is 
to be held responsible for his acts and may be compelled to pay damages, taking account 
of the circumstances and of the degree of fault of the ship in giving rise to a justifiable sus- 
picion and to the action of the commander in ascertaining the character of the ship. 

Article 943. A merchant vessel attacked by a pirate ship always has the right to defend 
herself by force, and if she succeeds in capturing her, she may take her to the first accessible 
port and deliver her over to the maritime authorities in order that justice may take its course. 


APPENDIX 5 
Bluntschli’s Draft Code, 1868! 


Article 339. En temps de paix, un état ne peut donner aucun ordre aux navires étrangers 
qui se trouvent en pleine mer. Le pavillon couvre le navire. 


[1. Le principe ci-dessus est la conséquence des deux principes déja exposés: a) que la 
pleine mer n’est sous la souveraineté d’aucun état; b) que les navires sont une portion 
flottante du territoire de l’état dont ils portent le pavillon, Art. 347. Le droit et les | ois 
de leur patrie continuent donc leurs effets sur les navires tant qu’ils se trouvent en plei ne 
mer, ce qui exclut toute intervention des autorités étrangéres.] 


1Bluntschli, Le Droit International Codifié (trans. by Lardy) 15th ed., 1895, pp. 205 ff. 
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Article 340. Chaque état est tenu, par contre, d’accorder satisfaction pour toutes les 
offenses ou dommages provenant du fait de ses navires ou de leurs équipages et survenus en 
pleine mer. La tranquillité et l’ordre doivent étre mutuellement respectés méme en pleine 
mer: on ne peut recourir 4 la force pour faire respecter son droit qu’en cas d’offense excep- 
tionnellement grave. 


[1. Le fait que la mer ne fait partie du territoire d’aucun état ne signifie pas qu’il n’y ait 
en mer aucun droit 4 respecter. Les cas dans lesquels on peut recourir & la force et se 
passer de l’intervention des tribunaux sont: a) les cas de légitime défense, Art. 348; b) les 
cas dans lesquels un navire se trouve en péril par le fait d’un autre navire, lors méme que 
ce dernier n’aurait pas d’intention coupable et par conséquent ne commettrait aucun 
délit; c) les cas de déni de justice de la part des autorités étrangéres. ] 


Article 341. Aucun état n’a le droit d’arréter en temps de paix les navires qui se trouvent 
en pleine mer, de les faire visiter par ses officiers, d’exiger la présentation des papiers de bord, 
ou de faire faire des perquisitions dans le navire. 


{1. Comme aucun état n’a le droit d’exercer en pleine mer la police des navires apparte- 
nant 4 une autre nationalité, on doit s’abstenir de tous les actes qui sont de la compétence 
de la police et peuvent constituer une surveillance. Les navires ne sont en aucune facon 
tenus d’obtempérer aux sommations qu’ils regoivent d’une puissance étrangére; ils ont, au 
contraire, le droit de continuer leur route sans tenir compte des ordres que leur donnerait 
un navire étranger. Certaines grandes puissances maritimes ont, dans diverses circon- 
stances, élévé 4 cet égard des prétentions exagérées, et cherché 4 exercer une espéce de 
police maritime sur les navires étrangers. Mais ce droit n’est plus reconnu aujourd’ hui, 
et Angleterre elle-méme y a renoncé de fait. (V., Art. 343.)] 


Article 343. Les pirates ne sont pas tolérés, parce qu’ils sont pour toutes les nations une 
menace et un danger commun. Ils n’ont en aucune facon droit 4 ce qu’on respecte leur 
pavillon, et peuvent en tout temps étre attaqués et capturés en pleine mer. 

Sont considérés comme pirates les navires, qui, sans l’autorisation d’une puissance bel- 
ligérante, cherchent 4 s’emparer des personnes, 4 faire du butin (navires et marchandises), 
ou & anéantir dans un but criminel les biens d’autrui. 


[1. Cicéron déclare déja que le pirata est un communis hostis omnium (De officits, I, III, 
29). C’est un droit et un devoir pour les nations civilisées de chercher A les anéantir. 
Aussi ne leur accorde-t-on ni le droit de libre navigation, ni le droit de porter un pavillon 
reconnu. La liberté des mers ne doit pas servir 4 entraver la navigation. Les pirates, 
ennemis permanents de cette liberté, ne peuvent s’en prévaloir. 

2. On a jusqu’d présent considéré comme la premiére condition de la définition du 
pirate l’intention de faire un gain illicite, l’animus furandi. La plupart des cas de pira- 
terie portent en effet ce caractére. On devra néanmoins considérer comme pirates les 
bitiments qui se mettent en course pour détruire les navires d’une nation étrangére, pour 
couler bas la cargaison de ces navires, dévaster les rivages de l'état dont ceux-ci dépendent, 
et y mettre tout A feu et A sang, non dans |’intention de faire une spéculation avantageuse, 
mais pour assouvir leur haine et leur vengeance. Ces actes constituent en effet une men- 
ace a l’adresse de toutes les nations; leur criminalité est évidente, malgré l’absence de |’in- 
tention de faire un gain. Le juge anglais Jenkins exigeait, pour qu'il y edt piraterie, les 
trois conditions suivantes: a) attaque accompagnée de violence; b) enlévement du bien 
d’autrui; c) intimidation exercée sur la partie lésée. Phillimore, I, Sec. 335. Plusieurs 
auteurs ajoutent avec raison l’assassinat et l’enlévement. L’équité s’oppose 4 |’admission 
de la condition exposée sous litt. c, parce qu’on ne saurait faire dépendre la gravité du 
crime de la disposition d’esprit de la partie lésée; il y a aussi piraterie lorsque ceux qui sont 
attaqués ne se laissent pas intimider, engagent le combat et remportent la victoire sur les 
pirates. ] 


Article 344. Lorsqu’on a de graves motifs de soupgonner qu’un navire se rend coupable 
de piraterie, tout navire de guerre, 4 quelque état qu’il appartienne, a le droit d’arréter le 
havire suspect et de le visiter. 


_ (1. Quelques publicistes refusent aux navires de guerre le droit d’exercer, dans les condi- 
tions ci-dessus, une sorte de police maritime et de procéder a la visite des navires suspects 
de piraterie; mais ils méconnaissent par lA un des besoins les plus pressants des nations 


| 
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maritimes, la nécessité de se débarrasser des pirates. La liberté des mers n’existe que dans 
l'intérét de la atireté et de l’extension des relations maritimes. II est logique de faire une 
exception en autorisant tous les états 4 poursuivre les ennemis de cette liberté et 4 attaquer 
tous les pirates od qu’on les rencontre.]} 


Article 345. Lorsqu’on constate, aprés examen, le malfondé des soup¢gons, le navire ar- 
rété peut exiger satisfaction et, suivant le cas, demander des dommages-intéréts. 


[1. C’est ainsi qu’on évitera les abus du droit de visite et de poursuite.] 


Article 346. Lorsque les soupcons sont reconnus fondés, le navire est déclaré de bonne 
prise; il peut étre conduit dans un port quelconque d’un état civilisé; son équipage sera 
traduit devant les tribunaux et puni conformément aux lois. Le conseil des prises compétent 
prononcera sur le sort du navire et de la cargaison. 


[1. Le droit qu’ont tous les états de poursuivre les pirates, est intimement lié au droit 
de les punir. Mais ce principe ne doit étre admis qu’a l’égard du délit désigné par le droit 
international sous le nom de piraterie, et non de ce qui est considéré comme piraterie par 
les lois particuliéres de tel ou tel pays. Pour les cas de ce genre, voir Wheaton, Int. Law, 
8° édition, by H. Dana. Boston, 1863, Sec. 124.] 


Article 347. Lorsque les droits des tiers ne sont pas en cause, le navire déclaré coupable 
de piraterie, les armes et munitions qu’il contient et la cargaison sont de bonne prise, et 
attribués 4 l’état qui s’en est emparé. Cet état peut, s’il le juge convenable, récompenser 
léquipage du navire capteur. 


[1. C’est une application des lois de la guerre maritime; les pirates, étant ennemis de 
tous les états, doivent étre jugés d’aprés la loi martiale.] 


Article 348. Lorsqu’un navire de commerce attaqué par des pirates reste vainqueur, 
mais n’est pas en mesure de garder les prisonniers ou de les livrer aux autorités d’un port 
situé sur sa route, il peut juger les pirates d’aprés la loi martiale, et exécuter immédiatement 
la condamnation. II faut dans ce cas dresser procés-verbal de la composition du tribunal, 
des débats, des dépositions des témoins et de la défense des accusés. 


{1. Les navires de commerce ont non seulement le droit, mais encore le devoir de se 
défendre contre les attaques des pirates, pour peu qu’ils aient quelques chances de succés. 
(Voir Kaltenborn, Seerecht, I, p. 181.) ’est un des cas ot !’on est autorisé 4 recourir aux 
armes (Art. 340) et ot le capitaine acquiert méme une compétence judiciaire. “Hs geht 
den Raubern an die Raa,” dit le vieux proverbe des marinsallemands. Mais, en accordant 
des pouvoirs aussi extraordinaires aux navires attaqués, on leur impose le devoir de con- 
stater avec un soin minutieux l’usage qu’ils ont fait de ces pouvoirs, afin d’obtenir par la 
une plus grande garantie contre les abus.| 


Article 349. Comme aucun état n’a, en temps de paix, le droit de s’emparer des biens des 
autres états ou des biens de citoyens étrangers, aucune puissance ne peut en temps de paix 
autoriser ses navires 4 commettre des actes de cette nature; cette puissance se rendrait coupa- 
ble de piraterie, et tous les états civilisés auraient le droit de la considérer comme leur ennemi 
commun, de la forcer 4 rembourser le dommage causé, et d’exiger d’elle qu’elle respecte 4 
l'avenir les principes du droit international. 


[1. Les états européens se sont abaissés longtemps 4 payer un tribut aux états du nord 
de |’Afrique, dont la piraterie était le principal revenu, et 4 acheter ainsi la sécurité de 
leurs navires de commerce. La mer Méditerranée a été enfin affranchie de cette plaie; on 
ne tolére plus la piraterie des états barbaresques. 

2. Les navires de guerre de tous les états sont autorisés A arréter en pleine mer les pirates 
et a les capturer. ais le capitaine de ces navires ne peut, 4 moins d’autorisation spé¢- 
ciale, juger sommairement |’équipage du navire capturé; il doit le faire prisonnier. C’est 
dans ce sens que se prononca en 1668 la cour de l’amirauté en Angleterre (jugé sir Jenkins), 
& l’occasion de la capture de pirates algériens sur les cétes d’Irlande. Phillimore, I, 355. 
Wildmann, I, P. 202. 

3. Pendant la guerre civile des Etats-Unis, le président Lincoln rendit, le 19 avril 1361, 
un décret par lequel il déclara que tous les corsaires des Etats du Sud seraient regardés 
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comme pirates et traités en conséquence. Cependant la chambre des lords anglais se 
pronon¢a contre cette extension de la notion de piraterie, et la déclara contraire au droit 
international. Les Etats du Nord ont, du reste, traité comme prisonniers de guerre les 
équipages de ces corsaires. Wheaton, Intern. Law, Sec. 125. Rem. de Dana.] 


Article 350. Lorsqu’un navire, sans renoncer A sa nationalité et sans briser les liens qui 
’unissaient 4 un état donné, commet en mer des actes de pillage, de brigandage, ou autres 
délits, on ne peut lui appliquer les régles et la juridiction internationales admises en cas de 
piraterie, et les tribunaux de |’état dont ce navire dépend sont seuls compétents. 


[1. Il en serait autrement dans le cas ot |’équipage d’un navire viendrait 4 se révolter, 4 
renier son pavillon, et 4 parcourir les mers en pillant 4 droite et A gauche. Tous les élé- 
ments du crime de piraterie se rencontreraient dans l’espéce. Un cas de ce genre, survenu 
dans les eaux du Chili, est mentionné par Phillimore, I, 357. Bien que le navire anglais 
qui avait capturé ces pirates les efit livrés aux autorités chiliennes, la cour de l’amirauté 
anglaise se déclara compétente. Pour les cas qui ne sont pas rangés par le droit interna- 
tional sous la rubrique “piraterie,’’ on devra, par contre, laisser la justice ordinaire suivre 
son cours. 


Article 513.1. Les pirates et les brigands ne possédent jamais la qualité de belligérants, 
méme s’ils sont organisés militairement. 


[1. Contre eux il n’y a pas de guerre; ils sont jugés conformément aux lois pénales. 
Comme ils commettent des crimes rentrant évidemment dans le droit commun, et qu’en 
outre la bonne foi leur fait complétement défaut, l’opinion publique exige qu’ils soient 
punis criminellement. Les briganti italiens sont aussi peu belligérants que les anciens 
flibustiers. 

2. On considére néanmoins comme partie belligérante |’état qui permet 4 ses nationaux 
d’exercer la piraterie, comme |’ont fait au moyen Age bon nombre de villes maritimes de la 
Méditerranée, et comme le faisaient, dans notre siécle encore, les états du nord de |’ Af- 
rique. Un état peut violer parfois les principes du droit international et souiller par la son 
honneur, mais il ne perd pas les droits qu’il a comme état.] 


1From p. 292. 
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PREFACE 


The purpose of this collection of laws has been to render assistance in the 
preparation of the draft convention upon the subject of piracy, with which 
the collection is published. In the selection of material for publication this 
aim has been the guiding consideration. So far as possible, all laws dealing 
with the suppression and punishment of piracy and robbery on the seas have 
been included. On the other hand laws incidentally referring to piracy but 
primarily concerned with other topics have been omitted; of this character 
are numerous references to piracy contained in laws dealing with general 
average, marine insurance, liability for freight, and the rights of seamen 
injured in the defense of their ship. Aside from matters of this kind con- 
siderable material exists of a border-line nature. This material has been 
reprinted where it appeared to be of value for illustrative purposes, although 
some of it perhaps cannot properly be regarded as a part of the law of piracy. 

In the use of a collection of laws upon a subject of this kind, it will be 
appreciated that legal provisions of a general nature are often applicable, 
although they contain no specific references to the subject in question. Such 
statutes have of course been omitted. For example, under the laws of prob- 
ably every maritime country salvage would be awarded under some circum- 
stances for the recapture of property from pirates. Only in a minority of 
states is any specific mention of piracy to be found in statutes relating to 
salvage. Similarly the penal codes of a number of states contain general 
provisions for the confiscation of property used in the commission of crime, 
which would be applicable to cases of piracy. Even in a state having no 
laws specifically dealing with piracy, the ordinary laws providing for the 
punishment of robbery and similar offences might be applied in some cases 
to acts of piracy. Such statutes have been omitted from the present collec- 
tion, except where they contain a specific reference to piracy or to robbery 
on the sea. 

Limitations of time, as well as of available material in some cases, have 
doubtless made omissions from the collection inevitable. Information with 
regard to omissions or errors would be gratefully received by the editor. 
Grateful acknowledgement is made of the assistance of the Department 
of State of the United States, which through its missions aided in pro- 
curing the texts of the laws of many countries. 

STanLeEY Morrison 

Stanford University, California 

December 31, 1931 


PIRACY LAWS OF VARIOUS COUNTRIES 
ADEN 


EDITOR’S NOTE. The Residency of Aden is a part of British India and the same laws 
upon the subject of piracy would be applied as in India itself. Hence as regards the sub- 
stantive law, the controlling legislation is that of Great Britain. By an Indian statute (Act 
No. XVI of 1891), enacted under the authority of the imperial Colonial Courts of Admiralty 
Act of 1890 (53 & 54 Vict., c. 27), admiralty jurisdiction is vested in the Court of the 
Resident at Aden. In the Protectorate of Aden, outside of the jurisdiction of the Residency, 
there appear to be no laws dealing with piracy. 


AFGHANISTAN 


EDITOR’S NOTE. It seems that no laws relating to piracy or pertaining to the sea 
have been enacted in Afghanistan. 


ALBANIA 
EDITOR’S NOTE. Nospecial laws on the subject of piracy appear to have been enacted. 


UNITED STATES OF AMERICA 


EDITOR’S NOTE. By the Constitution of 1789, Article I, Section 8, Congress was 
empowered to define and punish piracies and felonies committed on the high seas, and 
offences against the law of nations. By Article III, Section 2, the federal judicial power 
was extended to all cases of admiralty and maritime jurisdiction. As a result of these 
provisions, and of legislation enacted pursuant thereto, the piracy law of the United States 
is exclusively federal. Since in the federal law there are no common-law or non-statutory 
crimes,' it was necessary that piracy be made an offence by statute. The Congress was not 
slow in enacting legislation on this subject, as several sections dealing with it were included 
in the Crimes Act of April 30, 1790.2 It is obvious that these were modeled largely upon the 
various British statutes upon the same subject. It is also notewoithy that they failed to 
make any distinction between acts which would constitute piracy as the term is understood 
in international law and acts which, though denominated piracy, can be regarded as having 
been made punishable only within the ordinary limits of national jurisdiction. 

Of the relevant sections of the Act of 1790 the first and most important was Section 8. 
It declared that if any person should commit upon the high seas, or other waters out of the 
jurisdiction of any state, murder or robbery, or any other offence which if committed within 
the body of a county, would by the laws of the United States be punishable with death; or if 
any captain or mariner of any vessel should piratically and feloniously run away with such 
vessel, or any goods to the value of fifty dollars, or yield up such vessel voluntarily to any 
pirate; or if any seaman should lay violent hands upon his commander, thereby to hinder 
his fighting in defence of his ship or goods committed to his trust, or should make a revolt in 
the ship; then every such offender should be deemed and adjudged to be a pirate and felon, 
and upon conviction should suffer death. By Section 9 of the same act it was further 
enacted that if any citizen should commit any act of hostility against the United States, or 
any citizen thereof, upon the high seas, under color of any commission from any foreign 
prince or state, or on pretence of authority from any person, such offender should be deemed 

1See United States v. Hudson, 7 Cranch 32 (1812); United States v. Coolidge, 1 Wheat. 
415 (1816), 21 Stat. 112. 
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and adjudged to be a pirate, felon, and robber, and on being thereof convicted should suffer 
death. Section 10 also imposed the death penalty upon accessories before the fact, and 
declared every person to be such an accessory who should, either upon the land or the seas, 
knowingly aid and assist, command or advise any person to commit any murder or robbery, 
or other piracy aforesaid upon the seas. Accessories after the fact were also made punish- 
able by Section 11, but only by fine and imprisonment not exceeding three years; every per- 
son being declared an accessory after the fact who, after any piracy or similar offence had 
been committed, should on land or at sea knowingly receive, entertain or conceal the offender, 
or receive or take into his custody any ship or goods piratically taken by any such offender. 
Finally, Section 12 of the Act of 1790 provided that if any seaman or other person should 
confederate, or attempt to corrupt any master, officer or mariner, to yield up or run away 
with any ship, or with any goods, or to turn pirate, or to go over to or confederate with 
pirates, or in any wise trade with any pirate knowing him to be such, or should furnish such 
pirate with any ammunition or stores, or should fit out any vessel knowingly with a design 
to trade with or supply any pirate or robber upon the seas; or if any person should consult, 
combine, confederate or correspond with any pirate or robber on the seas, knowing him to 
be guilty of any such piracy or robbery; then such person should upon conviction be sub- 
jected to fine and imprisonment not exceeding three years. 

The administration of this legislation resulted in much difficulty. Questions as to the 
scope of Section 8 of the Act of 1790 led to the enactment of a new provision in the Act of 
March 3, 1819.1 Section 5 of the latter law declared that if any person or persons whatso- 
ever, should, on the high seas, commit the crime of piracy, as defined by the law of nations, 
and such offender or offenders should afterwards be brought into or found in the United 
States, every such offender should upon conviction be punished with death. This statute 
was enacted to be in force only until the end of the next session of Congress. But prior 
to its expiration Congress passed still another law, the Act of May 15, 1820.2. The latter 
legislation permitted Section 5 of the Act of 1819 to expire and in its place set forth certain 
new provisions (in Section 3). These were to the effect that if any person should, upon the 
high seas or within the ebb and flow of the tide, commit the crime of robbery, in or upon any 
vessel, or upon the company or lading thereof, such person should be adjudged to be a pirate; 
further, if any person engaged in any piratical cruise or enterprise, or being of the crew of 
any piratical ship, should land from such ship and on shore commit robbery, such person 
should be adjudged a pirate. As in the earlier statutes, the penalty specified was death. 
In spite of the overlapping between this section and Section 8 of the Act of 1790, both re- 
mained upon the statute books. 

The Act of 1820 also contained some new provisions with regard to the slave trade. In 
Section 4 it was enacted that if any citizen of the United States, being of the crew of any foreign 
vessel owned in whole or in part by citizens of the United States, should land from such 
vessel ard on any foreign shore seize any negro, with intent to make him a slave, or should 
decoy or receive him on board with like intent, such person should be adjudged a pirate. 
By Section 5 persons of the same description were likewise declared pirates if they should 
on board such a ship confine a negro with intent to make him a slave, or should attempt to 
sell him, transfer him to another ship or land him on shore with such intent. 

On March 3, 1835, new legislation was passed with respect to one of the offences included 
in Section 8 of the Act of 1790, viz. making a revolt ina ship. The Act of 1835* provided 
that any of the crew of an American ship who should make a revolt or mutiny on board, 
should be punished by fine and imprisonment. The death penalty imposed by the Act of 
1790 was thus removed and the offence was no longer called piracy. 

By an Act of August 8, 1846,4 Section 5, it was enacted that if any captain, officer or mari- 
ner of a ship on the high seas or elsewhere within the admiralty jurisdiction of the United 
States, should piratically or feloniously run away with such ship, or goods on board to the 


13 Stat. 510. 23 Stat. 600. 34 Stat. 775. 49 Stat. 72. 
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value of fifty dollars, or yield up such ship voluntarily to any pirate, every such person 
should be deemed guilty of felony. This also supersedes one of the clauses of Section 8 of 
the Act of 1790; the offender is no longer labeled a pirate, and the crime instead of being 
a capital offence is made punishable by fine and imprisonment. 

By an Act of March 3, 1847,! it was declared that any subject of a foreign state, who 
should be found and taken on the sea, making war upon the United States, or cruising 
against the vessels and property thereof, or of the citizens of the same, contrary to the 
provisions of any treaty existing between the United States and the State of which such 
person is a subject, when by such treaty such acts are declared to be piracy, may be tried, 
convicted and punished in the United States in the same manner as other persons charged 
with piracy. 

In the revision of the federal statutes in 1874, all of the legislation mentioned thus far 
was reénacted.2. With the exceptions about to be mentioned, the only changes made in the 
existing law by the Revised Statutes were those of arrangement. The most noticeable 
alteration of this nature was that the various clauses combined in Section 8 of the Act of 
1790 were in the revision divided up into different sections. In addition to continuing the 
legislation then in force, the Revised Statutes revived the provisions of Section 5 of the Act 
of March 3, 1819. This was the section which made punishable any person who should on 
the high seas, commit the crime of piracy as defined by the law of nations, and which origi- 
nally had been in effect only for a brief period. After 1874 there were thus in effect three 
overlapping sections of the Revised Statutes: Section 5368, derived from Section 5 of the 
Act of 1819, punishing piracy as defined by the law of nations; Section 5370, derived from 
Section 3 of the Act of 1820, punishing the crime of robbery on the seas; and Section 5372 
derived from Section 8 of the Act of 1790, punishing the commission on the seas of murder, 
robbery or any other offence which, if committed on land would be punishable with death 
by the laws of the United States. 

One further change made by the Revised Statutes was contained in the sections relating 
to the slave trade. In the Act of 1820 the provisions declaring certain persons engaging in 
the slave trade to be pirates were applicable to any member of the crew of vessels belonging 
to citizens of the United States and also to “any citizen of the United States, being of the 
crew of any foreign ship or vessel engaged in the slave trade.” In the Revised Statutes 
the clause relating to foreign ships no longer contained the qualifying words “citizen of the 
United States,’ but was amended to read “every person who, being of the crew or ship’s 
company of any foreign vessel engaged in the slave trade.” 

Between the date of the Revised Statutes and the enactment of the Criminal Code of 
1909* the only change made in the piracy laws was with respect to punishment. By an 
Act of January 15, 1897,‘ the death penalty, which had been imposed since 1790, was abol- 


19 Stat. 175. 
* The sections of the Revised Statutes, and also of the Criminal Code of 1909, in which the 
provisions of the earlier statutes have been embodied, are as follows: 


Act of April 30, 1790, Sec. 8: Rev. Stat. Secs. 5359, 5360, 5369, 5372, 5383; Criminal 
Code of 1909, Sees. 292, 293, 294, 306. 

Act of 1790, Sec. 9: Rev. Stat. Sec. 5373; Criminal Code, Sec. 304. 

Act of 1790, Sec. 10: Rev. Stat. Sec. 5323; Criminal Code, Sec. 332. 

Act of 1790, Sec. 11: Rev. Stat. Secs. 5324, 5533; Criminal Code, Secs. 333, 334. 

Act of 1790, Sec. 12: Rev. Stat. Sec. 5384; Criminal Code, Sec. 307. 

Act of March 3, 1819, Sec. 5: Rev. Stat. Sec. 5368; Criminal Code, Sec. 290. 

Act of May 15, 1820, Sec. 3: Rev. Stat. Sec. 5370, 5371; Criminal Code, Sec. 302. 

Act of 1820, Sec. 4: Rev. Stat. Sec. 5376; Criminal Code, Sec. 247. 

Act of 1820, Sec. 5: Rev. Stat. Sec. 5375; Criminal Code, Sec. 246. 

Act of March 3, 1835: Rev. Stat. Secs. 5359, 5360; Criminal Code, Secs. 292, 293. 

Act of August 8, 1846, Sec. 5: Rev. Stat. Sec. 5383; Criminal Code, Sec. 306. 

Act of March 3, 1847: Rev. Stat. Sec. 5374; Criminal Code, Sec. 305. 


* Act of March 4, 1909, 35 Stat. 1088. 429 Stat. 487. 
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ished and “imprisonment at hard labor for life’’ substituted. In the Code of 1909 the 
words “at hard labor’’ were omitted. 

In the redrafting of the federal penal laws in the Criminal Code of 1909 the most impor- 
tant change made was the repeal of the section derived from the Act of 1820 punishing 
robbery on the seas, and the similar section derived from Section 8 of the Act of 1790 
which punished the commission on the seas of murder, robbery and other offences. Thus 
the only provision of this general nature left in effect was the broad declaration (Section 290) 
that “whoever, on the high seas, commits the crime of piracy as defined by the law of na- 
tions, and is afterwards brought into or found in the United States, shal] be imprisoned for 
life.” The other sections of the Revised Statutes punishing more specific acts were reénacted 
without material change. With respect to accessories before the fact the old provisions 
were revised and any special mention of piracy omitted. A new section (332) was enacted, 
applicable to the federal criminal law generally, and providing in broad terms that whoever 
directly commits any act constituting an offence defined in any law of the United States, or 
aids, abets, counsels, commands, induces, or procures its commission, is a principal. 

In the new United States Code, which has not yet been finally adopted, no material 
changes have been made in the law relating to piracy. 

In addition to the laws already discussed, mention should be made of certain other stat- 
utes which, though they do not use the term “piracy” and were not originally included in 
acts specifically relating to piracy, deal with conduct of a similar nature and are now included 
in the same chapter of the Criminal Code. To what extent these laws might be material in 
dealing with cases of piracy in the international sense, is problematical. Of this nature are 
certain sections of the Act of March 3, 1825.1 Section 6 of this Act provides that any per- 
son who upon the seas maliciously attacks or sets upon any vessel belonging to another, with 
an intent unlawfully to plunder the same, or to despoil the owner thereof, shall be subjected 
to fine and imprisonment. By Section 7 of the same act it is an offence to break or enter 
any vessel on the seas, with intent to commit any felony, or maliciously to cut, spoil or 
destroy certain equipment belonging to any vessel. Section 9 provides for the punishment 
of any person who plunders, steals or destroys property from or belonging to any vessel 
which is wrecked, stranded or otherwise in distress. 

Suppression of Piracy. Aside from the criminal laws, certain statutory regulations have 
been made for the suppression of piracy. ‘These were instituted by the Act of March 3, 
1819.2. Section 1 of this law authorizes the President of the United States to employ so 
many of the public armed vessels as, in his judgment, the service may require, with suitable 
instructions to the commanders thereof, in protecting the merchant vessels of the United 
States and their crews from piratical aggressions and depredations. By Section 2 the Presi- 
dent is further authorized to instruct such commanders to subdue, seize and take into any 
port of the United States, any armed vessel or any vessel, the crew whereof shall be armed, 
and which shall have attempted or committed any piratical aggression, search, restraint, 
depredation or seizure upon any vessel or upon United States citizens; and also to retake 
any American vessel which may have been unlawfully captured upon the high seas. Section 
3 provides that the commander and crew of any American merchant vessel may defend 
their own or other American ships against any aggression or depredation attempted by 
any armed vessel, not being a public armed vessel of some nation in amity with the United 
States; and may subdue and capture the same; and may also retake any American-owned 
vessel, which may have been captured by any such armed vessel, and send the same into 
any United States port. Section 4 further provides that when any vessel from which a 
piratical attack has been attempted or made, is captured and brought into an American 
port she shall be condemned to the use of the United States and of the captors, after trial in 
an admiralty court. 

14 Stat. 115. Sections 6, 7 and 9 have been embodied in Rev. Stat. Secs. 5361, 5362 


and 5358; and in the Criminal Code of 1909, Secs. 298, 299 and 297, respectively. 
23 Stat. 510. 
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This Act of 1819, as originally enacted, was to be in force only for a limited period, but in 
1823 the first four sections were made permanent.! This legislation was later amplified by 
the Act of August 5, 1861.2. The provisions of Section 4 of the Act of 1819 were extended 
so as to authorize the condemnation not only of vessels from which a piratical attack has 
actually been attempted or made, but also of vessels built, purchased, fitted out or held for 
the purpose of being employed in the commission of piratical attacks or in the commission 
of any act of piracy as defined by the law of nations. It was further provided that any 
vessel of this description should be liable to be captured and brought into an American port 
if found upon the high seas, or to be seized if found in any place within the United States, 
whether the same should have actually sailed upon any piratical expendition or not, and 
whether or not any act of piracy should actually have been committed or attempted. In 
addition, the President was authorized to instruct the commanders of the public armed 
vessels of the United States, and to authorize the commanders of any other suitable vessels, 
to subdue, seize and take into an American port, any vessel of the foregoing description. 
And the collectors of the several ports of entry, the surveyors of the several ports of delivery, 
and the marshals of the several judicial districts within the United States, were authorized 
and required to seize any such vessels which might be found within their respective ports or 
districts, and to cause condemnation proceedings to be instituted. 

In the Revised Statutes of 1874, these provisions of the Acts of 1819 and 1861 were re- 
enacted without material change.* 

BrsiroGraPuHy: Bishop, J. P., Criminal Law, 9th ed. (Chicago, 1923); Brill, H. R., Cyclo- 
pedia of Criminal Law (Chicago, 1922), vol. 3, ch. 47; Dickinson, E. D., “Is the Crime of 
Piracy Obsolete?’’, 38 Harvard Law Rev. (1925) 334; Flanders, H., The Law of Shipping 
(Philadelphia, 1853), ch. 4; Kent, J., Commentaries on American Law, 14th ed. (Boston, 
1896), Part I, Lect., IX; Moore, J. B., Digest of International Law (Washington, 1906), vol. 
2; Moore, J. B., Report on Extraterritorial Crime and the Cutting Case, U. S. Foreign 
Relations (1887) 757, at 794-798; Report of Commission to Revise the Criminal Laws of the 
United States, 57th Congress, 1st Session, Senate Document No. 68, Pt. 2, pp. xxv-xxx; Whar- 
ton, F., Criminal Law, 11th ed. (Rochester, 1912), vol. 3, ch. 56. 


CONSTITUTION OF 1789 


ARTICLE I 


Section 8. The Congress shall have Power .. . 
To define and punish Piracies and Felonies committed on the high Seas, 
and Offenses against the Law of Nations; .. . 


LAWS OF MARCH 83, 1819, AND AUGUST 5, 1861 
As REENACTED IN REvIsED StTatTuTEs, 1878, Sections 4293-4299 


Section 4293. The President is authorized to employ so many of the 
public armed vessels as in his judgment the service may require, with suitable 
instructions to the commanders thereof, in protecting the merchant-vessels 
of the United States and their crews from piratical aggressions and depreda- 
tions. [83 U. S. Code, §381.] 

Section 4294. The President is authorized to instruct the commanders of 
the public armed vessels of the United States to subdue, seize, take, and send 
into any port of the United States, any armed vessel or boat, or any vessel 


1 By the Act of January 30, 1823, 3 Stat. 721. 212 Stat. 314. 
3 Rev. Stat. Secs. 299. 
8 Secs. 4293-4299 
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or boat, the crew whereof shall be armed, and which shall have attempted 
or committed any piratical aggression, search, restraint, depredation, or 
seizure, upon any vessel of the United States, or of the citizens thereof, or 
upon any other vessel; and also to retake any vessel of the United States, 
or its citizens, which may have been unlawfully captured upon the high seas. 
[33 U. S. Code, §382.] 

Section 4295. The commander and crew of any merchant-vessel of the 
United States, owned wholly, or in part, by a citizen thereof, may oppose and 
defend against any aggression, search, restraint, depredation, or seizure, 
which shall be attempted upon such vessel, or upon any other vessel so owned, 
by the commander or crew of any armed vessel whatsoever, not being a pub- 
lic armed vessel of some nation in amity with the United States, and may 
subdue and capture the same; and may also retake any vessel so owned 
which may have been captured by the commander or crew of any such armed 
vessel, and send the same into any port of the United States. [33 U.S. 
Code, §383.] 

Section 4296. Whenever any vessel, which shall have been built, pur- 
chased, fitted out in whole or in part, or held for the purpose of being em- 
ployed in the commission of any piratical aggression, search, restraint, 
depredation, or seizure, or in the commission of any other act of piracy as 
defined by the law of nations, or from which any piratical aggression, search, 
restraint, depredation, or seizure shall have been first attempted or made, is 
captured and brought into or captured in any port of the United States, the 
same shall be adjudged and condemned to their use, and that of the captors 
after due process and trial in any court having admiralty jurisdiction, and 
which shall be holden for the district into which such captured vessel shall 
be brought; and the same court shall thereupon order a sale and distribution 
thereof accordingly, and at its discretion. [83 U.S. Code, §384.] 

Section 4297. Any vessel built, purchased, fitted out in whole or in part, 
or held for the purpose of being employed in the commission of any piratical 
aggression, search, restraint, depredation, or seizure, or in the commission 
of any other act of piracy, as defined by the law of nations, shall be liable to 
be captured and brought into any port of the United States if found upon 
the high seas, or to be seized if found in any port or place within the United 
States, whether the same shall have actually sailed upon any piratical ex- 
pedition or not, and whether any act of piracy shall have been committed 
or attempted upon or from such vessel or not; and any such vessel may be 
adjudged and condemned, if captured by a vessel authorized as hereinafter 
mentioned, to the use of the United States and to that of the captors, and if 
seized by a collector, surveyor, or marshal, then to the use of the United 
States. [33 U. 8. Code, §385.] 

Section 4298. The President is authorized to instruct the commanders 
of the public armed vessels of the United States, and to authorize the com- 
manders of any other armed vessels sailing under the authority of any letters 
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of marque and reprisal granted by Congress, or the commanders of any other 
suitable vessels, to subdue, seize, take, and, if on the high seas, to send into 
any port of the United States, any vessel or boat built, purchased, fitted out, 
or held as mentioned in the preceding section. [33 U.S. Code, §386.] 

Section 4299. The collectors of the several ports of entry, the surveyors 
of the several ports of delivery, and the marshals of the several judicial 
districts within the United States, shall seize any vessel or boat built, pur- 
chased, fitted out, or held as mentioned in section forty-two hundred and 
ninety-seven, which may be found within their respective ports or districts, 
and to cause the same to be proceeded against and disposed of as provided 
by that section. [33 U.S. Code, §387.] 


CRIMINAL CODE OF MARCH 4, 1909! 
CHAPTER TWELVE 


Piracy and Other Offenses Upon the Seas 


Section 290. Whoever, on the high seas, commits the crime of piracy as 
defined by the law of nations, and is afterwards brought into or found in the 
United States, shall be imprisoned for life. [18 U.S. Code, §481.]? 

Section 294. Whoever, being a seaman, lays violent hands upon his 
commander, thereby to hinder and prevent his fighting in defense of his 
vessel or the goods intrusted to him, is a pirate, and shall be imprisoned for 
life. [18 U.S. Code, §485.] 

Section 296. Whoever, on the high seas, or within the United States, 
willfully and corruptly conspires, combines, and confederates with any other 
person, such other person being either within or without the United States, 
to cast away or otherwise destroy any vessel, with intent to injure any 
person that may have underwritten or may thereafter underwrite any policy 
of insurance thereon or on goods on board thereof, or witn intent to injure 
any person that has lent or advanced, or may lend or advance, any money 
on such vessel on bottomry or respondentia; or whoever, within the United 
States, builds, or fits out, or aids in building or fitting out, any vessel with 
intent that the same be cast away or destroyed, with the intent hereinbefore 
mentioned, shall be fined not more than ten thousand dollars and imprisoned 
not more than ten years. [18 U.S. Code, §487.] 

Section 297. Whoever plunders, steals, or destroys any money, goods, 
merchandise, or other effects, from or belonging to any vessel in distress, or 
wrecked, lost, stranded, or cast away, upon the sea, or upon any reef, shoal, 
bank, or rocks of the sea, or in any other place within the admiralty and 

135 Stat. 1088. 


*The Criminal Code of 1909, Chapter Two, relating to Offenses against Neutrality, 35 
Stat. 1089, also contains the following provision: 
“Section 18. The provisions of this chapter shall not be construed . . . to prevent 
the prosecution or punishment . . . of any piracy defined by the laws of the United 
States.” [18 U. S. Code, §30.] 
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maritime jurisdiction of the United States, shall be fined not more than five 
thousand dollars and imprisoned not more than ten years; and whoever 
willfully obstructs the escape of any person endeavoring to save his life from 
such vessel, or the wreck thereof; or whoever holds out or shows any false 
light, or extinguishes any true light, with intent to bring any vessel sailing 
upon the sea into danger, or distress, or shipwreck, shall be imprisoned not 
less than ten years and may be imprisoned for life. [18 U. 8. Code, §488.] 

Section 298. Whoever, upon the high seas or on any other waters within 
the admiralty and maritime jurisdiction of the United States, by surprise 
or by open force, maliciously attacks or sets upon any vessel belonging to 
another, with an intent unlawfully to plunder the same, or to despoil any 
owner thereof, of any moneys, goods, or merchandise laden on board thereof, 
shall be fined not more than five thousand dollars and imprisoned not more 
than ten years. [18 U.S. Code, §489.] 

Section 299. Whoever, upon the high seas or on any other waters within 
the admiralty and maritime jurisdiction of the United States, and out of 
the jurisdiction of any particular State, breaks or enters any vessel, with 
intent to commit any felony, or maliciously cuts, spoils, or destroys any 
cordage, cable, buoys, buoy-rope, head-fast, or other fast, fixed to the anchor 
or moorings belonging to any vessel, shall be fined not more than one thou- 
sand dollars and imprisoned not more than five years. [18 U. S. Code, 
§490.] 

Section 300. Whoever, upon the high seas or on any other waters within 
the admiralty and maritime jurisdiction of the United States, willfully and 
corruptly casts away or otherwise destroys any vessel, of which he is owner, 
in whole or in part, with intent to prejudice any person that may underwrite 
any policy of insurance thereon, or any merchant that may have goods 
thereon, or any other owner of such vessel, shall be imprisoned for life or for 
any term of years. [18 U.S. Code, §491.] 

Section 302. Whoever, being engaged in any piratical cruise, or enter- 
prise, or being of the crew of any piratical vessel, lands from such vessel, and 
on shore commits robbery, is a pirate, and shall be imprisoned for life. 
[18 U. 8. Code, §493.] 

Section 304. Whoever, being a citizen of the United States, commits any 
murder or robbery, or any act of hostility against the United States, or 
against any citizen thereof, on the high seas, under color of any commission 
from any foreign prince, or state, or on pretense of authority from any person, 
is, notwithstanding the pretense of such authority, a pirate, and shall be 
imprisoned for life. [18 U.S. Code, §495.] 

Section 305. Whoever, being a citizen or subject of any foreign state, is 
found and taken on the sea making war upon the United States, or cruising 
against the vessels and property thereof, or of the citizens of the same, 
contrary to the provisions of any treaty existing between the United States 
and the state of which the offender is a citizen or subject, when by such 
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treaty such acts are declared to be piracy, is guilty of piracy, and shall be 
imprisoned for life. [18 U. 8. Code, §496.] 

Section 306. Whoever, being a captain or other officer or mariner of a 
vessel upon the high seas or on any other waters within the admiralty and 
maritime jurisdiction of the United States, piratically or feloniously runs 
away with such vessel, or with any goods or merchandise thereof, to the 
value of fifty dollars, or who yields up such vessel voluntarily to any pirate, 
shall be fined not more than ten thousand dollars, or imprisoned not more 
than ten years, or both. [18 U.S. Code, §497.] 

Section 307. Whoever attempts or endeavors to corrupt any commander, 
master, officer, or mariner to yield up or to run away with any vessel, or 
with any goods, wares, or merchandise, or to turn pirate, or to go over to or 
confederate with pirates, or in any wise to trade with any pirate, knowing 
him to be such, or furnishes such pirate with any ammunition, stores, or 
provisions of any kind, or fits out any vessel knowingly and, with a design 
to trade with, supply, or correspond with any pirate or robber upon the 
seas; or whoever consults, combines, confederates, or corresponds with any 
pirate or robber upon the seas, knowing him to be guilty of any piracy or 
robbery; or whoever, being a seaman, confines the master of any vessel, 
shall be fined not more than one thousand dollars and imprisoned not more 
than three years. [18 U.S. Code, §498.] 


CHAPTER TEN 
The Slave Trade and Peonage 


Section 246. Whoever, being of the crew or ship’s company of any 
foreign vessel engaged in the slave trade, or being of the crew or ship’s 
company of any vessel owned wholly or in part, or navigated for or in behalf 
of any citizen of the United States, forcibly confines or detains on board 
such vessel any person as a slave, or, on board such vessel, offers or attempts 
to sell as a slave any such person, or on the high seas, or anywhere on tide 
water, transfers or delivers to any other vessel any such person with intent to 
make such person a slave, or lands or delivers on shore from on board such 
vessel any person with intent to make sale of, or having previously sold such 
person as a slave, is a pirate, and shall be imprisoned for life. [18 U.S. 
Code, §421.] 

Section 247. Whoever, being of the crew or ship’s company of any foreign 
vessel engaged in the slave trade, or being of the crew or ship’s company of 
any vessel owned in whole or in part, or navigated for, or in behalf of, any 
citizen of the United States, lands from such vessel, and, on any foreign 
shore, seizes any person with intent to make such person a slave, or decoys, 
or forcibly brings, or carries or receives such person on board such vessel, 
pes like intent, is a pirate, and shall be imprisoned for life. [18 U. S. Code, 

422 
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CHAPTER FoURTEEN 
General and Special Provisions 


Section 332. Whoever directly commits any act constituting an offense 
defined in any law of the United States, or aids, abets, counsels, com- 
mands, induces, or procures its commission, is a principal. [18 U.S. Code, 
§550.] 

Section 333. Whoever, except as otherwise expressly provided by law, 
being an accessory after the fact to the commission of any offense defined in 
any law of the United States, shall be imprisoned not exceeding one-half the 
longest term of imprisonment, or fined not exceeding one-half the largest 
fine prescribed for the punishment of the principal, or both, if the principal 
is punishable by both fine and imprisonment; or if the principal is punishable 
by death, then an accessory shall be imprisoned not more than ten years. 
[18 U. S. Code, §551.] 

Section 334. Whoever, without lawful authority, receives or takes into 
custody any vessel, goods, or other property, feloniously taken by any robber 
or pirate against the laws of the United States, knowing the same to have 
been feloniously taken, and whoever, knowing that such pirate or robber has 
done or committed any such piracy or robbery, on the land or at sea, receives, 
entertains, or conceals any such pirate or robber, is an accessory after the 
fact to such robbery or piracy, and shall be imprisoned not more than ten 
years. [18 U.S. Code, §552.] 


PHILIPPINE ISLANDS 


EDITOR’S NOTE. The Penal Code of Spain of 1870, with minor changes, was extended 
to the Philippines in 1884. It remained in force after the transfer of the Islands to the 
United States in 1898, and is still in effect at the present time. Some amendments to the 
Code have been made, but none of these relate to piracy. The articles on this subject are 
printed below. 

BrsLioGRAPHY: Guevara, G. B., The Penal Code of the Philippine Islands, Annotated, sec- 
ond edition (Manila, 1923); The Penal Code of the Philippine Islands, edited by the Attor- 
ney-General (Manila, 1911); Rubio, J. M. P., Cédigo Penal de Filipinas (Manila, 1887). 


PENAL CODE (1884)! 
[TRANSLATION] 
Boox II. I.—Cuapter IV.—Crimes or Prracy 


Article 153. The crime of piracy committed against citizens of the 
United States and citizens of the Philippine Islands, or the subjects of 
another nation not at war with the United States, shall be punished with a 
penalty ranging from cadena temporal to cadena perpetua. If the crime be 


1 Translation from Guevara, G. B., The Penal Code of the Philippine Islands, Second 
Edition (Manila, 1923), 127-129. 
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committed against nonbelligerent subjects of another nation at war with the 
United States, it shall be punished with the penalty of presidio mayor.' 

Article 154. Those who commit the crimes referred to in the first para- 
graph of the next preceding article shall suffer the penalty of cadena perpetua 
or death, and those who commit the crimes referred to in the second para- 
graph of the same article, from cadena temporal to cadena perpetua: 


1. Whenever they have seized some vessel by boarding or firing upon 
the same. 


2. Whenever the crime is accompanied by murder, homicide, or by 
any of the physical injuries specified in articles four hundred and four- 
teen and four hundred and fifteen and in paragraphs one and two of 
article four hundred and sixteen.” 


3. Whenever it is accompanied by any of the offenses against chastity 
specified in Chapter II, Title IX, of this book.’ 


4. Whenever the pirates have abandoned any persons without means 
of saving themselves. 


5. In every case, the captain or skipper of the pirates. 


ARGENTINE REPUBLIC 


EDITOR’S NOTE. Provision for the punishment of piracy was made by a special Law 
(No. 49) of September 14, 1863. This law was superseded by articles contained in the Penal 
Code of October 29, 1921. Some changes were made at that time. The death penalty, 
previously imposed under certain circumstances, was eliminated. Also the law of 1863 pro- 
vided for the punishment of acts of depredation only when committed against Argentines or 
subjects of another nation with which Argentina was not at war; while in the Penal Code the 
latter limitation was removed and piracy against foreigners made punishable regardless of a 
state of war. 

BrsuioGraPHy: Malagarriga, C., Cédigo Penal Argentino (Buenos Aires, 1927), III, 34; 
Moreno, R., El Cédigo Penal y sus antecedentes (Buenos Aires, 1923), V, 371; Rivarola, R., 
Derecho Penal Argentino (Madrid, 1910), Parte General, 108. 


1The punishments referred to in this and the following article are as follows (see Article 


Cadena temporal to cadena perpetua: 


Minimum: 12 yrs. and 1 day to 16 yrs. cadena temporal 
Medium: 16 yrs. and 1 day to 20 yrs. cadena temporal 
Maximum: Cadena perpetua. 


Presidio mayor: 
Minimum: 6 yrs. and 1 day to 8 yrs. 


Medium: 8 yrs. and 1 day to 10 yrs. 
Maximum: 10 yrs. and 1 day to 12 yrs. 


*The physical injuries specified in the articles cited are: Castration; any other inten- 
tional mutilation; wounds, beatings or assaults, in consequence of which the injured person 

all become an imbecile, impotent or blind, or shall have lost an eye or any principal mem- 
ber, or shall have lost the use of such member, or shall have become incapacitated for the 
work in which he shall have been habitually engaged before receiving the injury. 

*The offenses specified are: Rape, or the commission of any act of lasciviousness upon 
another person of either sex, provided force or intimidation be used or such person is de- 
prived of reason or is unconscious or is under twelve years of age. 
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CODE OF CRIMINAL PROCEDURE OF OCTOBER 17, 1888! 


[TRANSLATION] 


Boox I. I].—Or JurispicTIon 


Article 23. The District Judges and those of the National Territories 
shall take cognizance in the first instance of the following causes: 


1. Of crimes committed on the high sea, on board national vessels or 
by pirates, whether citizens or foreigners. 


PENAL CODE OF OCTOBER 29, 1921? 


[TRANSLATION] 


Book II. VII.—Crimes AGAINST THE SEcuRITY. CHAPTER 
III.—Prracy 


Article 198. The following shall be punishable by imprisonment [reclu- 
sién o prisién] for from three to five years: 


1st—Whoever commits on the sea or on the rivers of the Republic any 
act of depredation or violence against a vessel or against persons or 
things on board, without being authorized by a belligerent power, or if 
the vessel, by means of which the act is executed, does not belong to the 
navy of some recognized power; 

2nd—Whoever, misusing letters of marque legitimately granted, 
commits any act of depredation or any act of hostility against vessels of 
the Republic or those of another nation, which he was not authorized to 
attack; 

3rd— Whoever takes possession of any vessel or of anything belonging 
to her equipment, by means of fraud or violence committed against her 
commander; 

4th— Whoever surrenders to pirates a vessel, her cargo or anything 
belonging to her crew; 

5th— Whoever, by threats or acts of violence, opposes the commander 
or the crew in the defence of a vessel attacked by pirates; 

6th—Whoever, on his own or any other account, equips a vessel 
intended for piracy; 

7th—Any Argentine or foreigner residing in the Republic who trades 
with pirates or assists them in any way; 

8th—The commander of any armed vessel, who navigates with two 
or more letters of marque from different powers. 


Article 199. If the acts of violence or hostility mentioned in the preceding 
article should be followed by the death of any person on board the vessel 
attacked, the penalty shall be from ten to twenty-five years imprisonment 
[reclusién o prisién]. 

1 Text from Cédigo de Procedimientos en lo Criminal para la Justicia Federal y los Tribunales 


de la Capital y Territorios Nacionales, nueva edicién (Buenos Aires, 1924). 
* Text from Nuevo Cédigo Penal de la Remiblica Argentina (Buenos Aires, 1921). 
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BELGIUM 


AUSTRIA 


EDITOR’S NOTE. At the present time, Austria has no law of piracy. Provision for the 
punishment of this crime was made in paragraph 490 of the Military Penal Code of January 
15, 1855,! although it was applicable only to pirates who had been seized by the naval forces 
of the Empire. And by a Law of May 20, 1869, regarding the Competence of the Military 
Courts? it was declared, in paragraph one, that the jurisdiction of such courts extended to 
pirates seized by the Navy. If the capture of pirates was made by other persons, the only 
applicable law consisted in the ordinary provisions as to the crime of robbery found in the 
Civil Penal Code (of May 27, 1852, paragraphs 190-196). These provisions contained no 
special references to piracy or to robbery on the seas. With the dissolution of the Austro- 
Hungarian Monarchy, the old Military Penal Code of 1855 lost its validity in Austria. 
This code is, however, in force in Czechoslovakia and its provisions relating to piracy are 
printed herein under the latter country. 

BrstiograPny: Altmann, L., and Jacob, S., Kommentar zum Osterreichischen Strafrecht 
(Vienna, 1928); Léffler, A., and Lorenz, E., Das Strafgesetz (Vienna, 1908), I, 338. 


BELGIUM 


EDITOR’S NOTE. The Belgian Penal Code makes no reference to piracy or to robbery 
onthe sea. The only law in force providing for the punishment of piracy is contained in the 
Disciplinary and Penal Code for the Merchant Marine, which is applicable only to the ship’s 
company of Belgian vessels. 


LAW OF SEPTEMBER 20, 19034 
[TRANSLATION] 

Article 1. Sea-going vessels must be provided, in order to sail under the 
Belgian flag, with a navigation certificate issued in conformity with the provi- 
sions of the present law. 

Article 6, §1. Navigation certificates cease to have effect: .. . 


(D) By the use of the vessel as a corsair, pirate or for the slave3trade 
or for other illegal purposes, or purposes calculated to compromise Bel- 
gian neutrality. 

(E) In case of the capture or destruction of the vessel. 


DISCIPLINARY AND PENAL CODE FOR THE MERCHANT 
MARINE AND MARITIME FISHERIES OF JUNE 5, 19285 


[TRANSLATION] 


TitteEI. II.—Section I].—Or Maritime CrIMES AND OFFENCES 


Article 68. Every captain who shall have committed acts of piracy shall 
be punished with forced labor for from fifteen years to twenty years. 


1 Reichs-Gesetz-Blatt fiir das Kaiserthum Oesterreich, Jahrgang 1855, 68. * Ibid., 1869, 327. 

® Reichs-Gesetz-und Regierungsblatt fiir das Kaiserthum Oesterreich, Jahrgang 1852, 497. 

‘Text from Servais and Mechelynck, Les Codes et les Lois Spéciales les plus Usuelles en 
Vigueur en Belgique, dix-huititme édition (Brussels, 1929), 1363. 

* Text from Servais and Mechelynck, Les Codes et les Lois Spéciales les plus Usuelles en 
Vigueur en Belgique, dix-huitieme édition (Brussels, 1929), 1374. 
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Persons on board who are guilty of the same acts shall be punished with 
forced labor for from ten years to fifteen years. 

If, in the case of the preceding paragraphs, involuntary homicide has 
been committed, the penalty shall be forced labor for life. 

If voluntary homicide has been committed, the guilty parties shall be 
punished with death. 

Article 69. The captain who shall have voluntarily delivered his vessel to 
pirates, shall be punished with death. 

His accomplices shall be punished with the penalty immediately inferior. 

Members of the crew shall suffer the same penalty who, against the will of 
the captain, shall have delivered the vessel to pirates. 


BELGIAN CONGO 
DECREE OF FEBRUARY 25, 1886! 


[TRANSLATION] 


Article 1. No sea-going vessel, except those belonging to the State, shall 
be permitted to sail under the flag of the State, unless it is provided with a 
navigation certificate issued in conformity with the provisions of the present 
decree. 

Article 6. The navigation certificate shall cease to have effect: . . . 


c) By the use of the vessel as a corsair, pirate or for the slave-trade; 


e) In case of the capture ‘or destruction of the vessel. 


BOLIVIA 


EDITOR’S NOTE. The subject of piracy is dealt with in the Penal Code of November 
6, 1834, which has remained in force. 
See Cédigo Penal concordado por Herando Siles (Santiago de Chile, 1910). 


PENAL CODE OF NOVEMBER 6, 1834? 


[TRANSLATION] 


Boox II. Titte II].—Or Crimes AGAINST THE LAW OF 
NATIONS 


Article 166. Piracy is committed by: 


1. Performing on the sea any act of depredation or of violence against 
Bolivians, or against the subjects of another Nation with which Bolivia 
is not at war; 

2. Misusing letters of marque legitimately granted, in order to per- 
form any act of depredation or of violence, or any act of hostility what- 

1 Text from Louwers and Grenade, Codes et Lois du Congo Belge, deuxitme édition (Brussels, 


1923), 984. 
* Text from Ordofiez Lopez, Leyes Penales de la Republica de Bolivia (La Paz, 1918), 37. 
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soever against Bolivian vessels, or those of another Nation, to attack 
which no authorization has been received; 

3. Taking possession of any vessel, or of anything which belongs to 
her equipment, by means of fraud or of violence committed against her 
commander; 

4. Surrendering a vessel to pirates or enemies, or anything which be- 
longs to her crew or equipment; 

5. Opposing by threats or by violence the commander or the crew 
in the defense of a vessel attacked by pirates or by an enemy; 

6. The commission by a foreigner of acts of depredation or of violence 
against Bolivian vessels in time of peace, or in time of war without 
competent authorization; 

7. The commission by the commander of a vessel of acts of hostility 
against the ships of the Republic, or those of another Nation, flying the 
colors or the flag of another State by which he has not been authorized to 
commit them; 

8. The acceptance by a Bolivian of letters of marque from a foreign 
government, without competent authorization of his own government; 

9. The navigation of any armed vessel whatsoever without a passport, 
without a crew list, or other document which proves the legitimacy of the 
voyage; 

10. Trading by a Bolivian or a foreigner resident in the Republic 
with known pirates, furnishing them with any sort of aid, or maintain- 
ing with them communication which has for its object the disturbance of 
the peace; 

11. The sailing by a commander of an armed vessel with two or more 
letters of marque from different powers. 


Article 167. Those who commit piracy in any of the ways specified in 
numbers 1, 2, 3, 4, 5, 6, and 7, of the preceding article, shall be condemned to 
ten years imprisonment [presidio]; whoever commits the same in the manner 
expressed in number 8, to from one to eight years of the same penalty; the 
commander of a vessel which is included in number 9, shall suffer from four to 
ten years of imprisonment, and his crew from two to eight years of the same 
penalty; and those who shall be liable in the cases of numbers 10 and 11 shall 
be condemned to from two to ten years of imprisonment. 

Article 168. Pirates and those who on the sea or on coasts or in harbors 
rob or appropriate auy effects of a foreign vessel, which has been ship- 
wrecked or which has put into a harbor in distress, shall be punished with 
ten years of imprisonment. 


BRAZIL 


EDITOR’S NOTE. In a Decree of December 30, 1822,! provision was made for the 
punishment of ‘pirates, bearers of two passports, and those who by throwing their papers 
overboard are unable to prove as they should the State to which they belong” (Ch. ITI, 
Art. 11). Another article (Ch. V, Art. 6) provided for the punishment of “all piracy, or 
arrangements or means for committing piracy.” In the Penal Code of 1830 (Articles 82-84) 
the crime of piracy was comprehensively defined. These provisions were reénacted in the 
Code of October 11, 1890 (Articles 104-106), without material change except as to punish- 


1 Collecgéio das Leis do Imperio do Brazil de 1822, Parte I, 108. 
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ment, the maximum penalty being reduced from a life sentence to fifteen years’ imprison- 
ment. By a Decree of October 10, 1893,! it was declared that vessels revolting against the 
Constitution and lawful authority of the Republic, together with their crews, should be 
stripped of their immunities, privileges and rights and deprived of the protection of the 
national flag. Although the Decree does not mention the term “piracy,” it has been 
regarded by text writers as in substance declaring the revolutionists to be pirates. 

BreuiocrapPuy: Bevilaqua, C., Direito Publico Internacional (Rio de Janeiro, 1911), II, 
81-88; de Faria, A. B., Codigo Penal do Brasil, 4. a edicg@o (Rio de Janeiro, 1929); Macedo 
Soares, Codigo Penal da Republica dos Estados Unidos do Brasil, quinta edicéo (Rio de Janeiro, 
1910); Macedo Soares, Codigo Penal Militar da Republica dos Estados Unidos do Brasil (Rio 
de Janeiro, 1902), 286-288; Oliveira Freitas, Direito Internacional Maritimo (Rio de Janeiro, 
1884), 130-145; Paula Pessoa, Codigo Criminal do Imperio do Brazil (Rio de Janeiro, 1885); 
Vieira de Aranjo, Codigo Penal (Rio de Janeiro, 1901), Parte Especial, I, 35-41. 


LAW OF SEPTEMBER 4, 1850? 


[TRANSLATION] 


Article 4. The importation of slaves into the territory of the Empire 
shall be considered therein as piracy, and shall be punished by its courts 
with the penalties provided in Article second of the Law of November 7, 
1831.3 Any attempt and complicity shall be punished according to the 
rules of Articles 34 and 35 of the Criminal Code. 


PENAL CODE OF OCTOBER 11, 18904 


[TRANSLATION] 
Boox I. Titte I1.—THeE APPLICATION AND EFFECTS OF THE PENAL LAW 


Article 5. The penal law is also applicable to the national or foreigner 
who returns to Brazil, voluntarily or by extradition, after having committed 
outside the country the crimes mentioned in chapters I and II of title I, 
book II, chapters I and II of title VI; to the crimes of homicide and robbery 
beyond the frontiers, provided the offender has not been punished at the 
place where he committed the crime. 

Paragraph first. The provisions of Treaties are excepted. 


Boox II. I.—CuHapter I.—Crimes AGAINST THE INDEPENDENCE, 
INTEGRITY AND DIGNITY OF THE STATE 


Article 104. The crime of piracy shall be deemed to have been committed 


by: 
§1. Practicing at sea any act of depredation and violence against 
Brazilians or against subjects of a nation with which Brazil is not at war; 


1 Colleccéo das Leis da Republica dos Estados Unidos do Brazil de 1893, Parte I1, 710. 

2 Text from Collecgao das Leis do Imperio do Brasil de 1850, Parte I, 267. 

* The penalties referred to consist of imprisonment, and a fine of 200 milreis for every slave 
im , together with the expenses of returning the latter to any part of Africa. See 
Collecedo das Leis do Imperio do Brazil de 1831, Parte I, 182. 

‘Text from Macedo Soares, Codigo Penal da Republica dos Estados Unidos do Brasil, 
quinta edic¢do (Rio de Janeiro, 1910). 
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2. Misusing letters of marque, legitimately granted, in order to 
engage, without authorization, in hostilities against Brazilian vessels 
or vessels of other nations; 

§3. The seizure of a vessel, by means of fraud or violence against her 
commander, by members of her own crew; 

§4. The delivery of a vessel to pirates, or enemies, by members of 
her own crew; 

§5. Opposing, either by threats or violence, the defense of the vessel 
by her commander or crew upon the occasion of being attacked by 
pirates or by enemies: 


Penalty.—Imprisonment in a cell [priaso cellular] for from five to fifteen 
years. 
§6. Accepting letters of marque from a foreign government without 
proper authorization: 


Penalty.—Imprisonment in a cell for from two to six years. 


Article 105. The same penalty as that prescribed for the first five para- 
graphs of the preceding article shall be imposed: 


§1. Upon foreigners who commit depredations or violence in time of 
war against Brazilian vessels, without being holders of letters of marque; 

§2. Upon commanders of vessels who engage in hostilities under a 
flag which is not that of the nation from which they have received 
letters of marque. 


Article 106. The following also shall be deemed to commit the crime of 
piracy: 
§1. Members of the crew of any armed vessel which navigates without 
ship’s papers, crew list, or other documents proving the legitimacy 
of the voyage: 


Penalty.—For commanders, imprisonment in a cell for from four to 12 years; 
for the crew, from two to six years. 


§2. Persons residing within the country who trade with known 
pirates, or furnish them with vessels, provisions, munitions, or any other 
aid, or who have understandings with them for the purpose of injuring 
the country; 

§3. All commanders of armed vessels who carry documents issued 
by two or more different governments: 


Penalty.—Imprisonment in a cell for from six to 12 years. 


BRITISH COMMONWEALTH OF NATIONS 


GREAT BRITAIN AND NORTHERN IRELAND 


EDITOR’S NOTE. The crime of piracy has been punishable in England since early 
times as a common-law or non-statutory offence. During the earlier period of development 
the questions of principal interest were those of jurisdiction. In the thirteenth and four- 
teenth centuries piracy was rampant in the waters of western Europe and its effective sup- 
pression constituted a critical problem. Usually the ordinary tribunals of the country were 
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invoked for the purpose of bringing to justice those who had seized property at sea, although 
in some instances jurisdiction was assumed by the chancellor. But as a rule the efforts of 
both judges and chancellor were ineffective owing to the fact that there were no means avail- 
able for the enforcement of their process at sea. In the fourteenth century, however, the 
growing naval power of the Engiish king furnished the means of policing the sea and it was 
this situation which first led to the vesting of judicial jurisdiction in the admiral. The sup- 
pression of piracy was thus the major factor in the establishment of the High Court of Ad- 
miralty of England. 

From the fourteenth century until the year 1536 cases of piracy were usually tried in the 
Admiral’s Court. But in spite of the efforts of this new tribunal, hampered as it was by its 
procedure, piracy continued to flourish. Finally in 1536 a new mode of trial was provided 
by the Act of 28 Henry VIII, c. 15. This statute, after reciting that pirates and other of- 
fenders upon the sea many times escaped unpunished, because the trial of their offences had 
theretofore been before the Admiral after the course of the civil laws, provided that piracy 
and certain other crimes committed within the jurisdiction of the latter should be tried on 
land under the King’s Commission, by commissioners appointed by the Lord Chancellor. 
It was provided that these proceedings should be conducted according to the common law, 
that an indictment should first be found by a grand jury of twelve men, and that the trial 
should be before a petty jury as at common law. In practice judges of the common-law 
courts were always included among the commissioners, although the judge of the Admiralty 
continued to preside. This enactment has never been repealed, although the practice of 
issuing special commissions under the Act of 1536 has fallen into disuse. Today all offences 
committed upon the high sea or elsewhere within the jurisdiction of the Admiralty may be 
tried by the Central Criminal Court,! or by justices of assize or commissioners of oyer and 
terminer or gaol delivery in any county where a person committed for such an offence is im- 
prisoned.? 

One feature of the statute of Henry the Eighth which impaired its effectiveness was that it 
necessitated the bringing to England for trial of persons accused of piracy. This difficulty 
was remedied in 1698 by the Act of 11 & 12 Will. III, c. 7. This law authorized the assem- 
bling under the King’s commission of a court of admiralty on ship-board anywhere at sea, or 
upon the land in any of his Majesty’s possessions beyond the seas, for the trial of piracies or 
other felonies committed upon the sea. In 1806 trials at sea were abolished by the Act of 46 
Geo. III, c. 54. For the legislation relating to the prosecution of piracy within the British 
colonies, see editor’s note, infra, under the latter head. 

Definition of Piracy. It will be noted that the Act of 1536 contained no definition of 
piracy. And the offence of piracy by common law never has been defined by statute.‘ It 
is regarded as the equivalent of piracy jure gentium. The effect of the statutes dealing with 
the nature of the crime has been to punish as piracy certain specific acts usually falling out- 
side the scope of that term as it is understood in international law. Although the legislation 
has failed to make any clear distinction between piracy in the international sense and other 
acts described as piracy by the municipal law, it is recognized that an act which is declared 
piracy by statute but which does not amount to piracy jure gentium, is punishable in a 
British court only when some ordinary basis of jurisdiction exists. 

The first of these statutes enlarging the scope of piracy in the British law was the Act of 11 
& 12 Will. III, c. 7 (1698). Therein it was enacted that British natives or denizens com- 


1The Central Criminal Court Act, 1834 (4 & 5 Will. IV, c. 36, s. 22). 

2 The Admiralty Offences Act, 1844 (7 & 8 Vict., c. 2). 

* It does, however (in sec. 4), exclude from the scope of the offence the taking of food or 
equipment under compulsion of necessity from a ship which may conveniently spare the 
same, provided the taker pay for the property. 

‘Commentators have defined the crime as the commission of those acts of robbery and 
depredation upon the high sea which, if committed upon land, would have amounted to 
felony there. See 4 Blackstone, Commentaries, p. 72; 2 Hawkins, Pleas of the Crown, ch. XX, 
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mitting piracy, robbery or any act of hostility upon the sea against British subjects under 
colour of a commission from any foreign prince or state, or pretence of authority from any 
person, shall be deemed pirates, felons and robbers. This provision was originally aimed at 
commissions granted by James II after his abdication. A similar provision was again en- 
acted in the Piracy Act of 1744.1 The Act of William III also makes punishable as a pirate 
any master or seaman who turns pirate and runs away with his ship or other property, or 
who yields the same up voluntarily to any pirate, or who seeks to persuade others to do so, or 
who brings any seducing messages from any pirate; likewise any person who by violence 
hinders his commander from fighting in defence of his ship. 

By the Piracy Act of 1721? persons who trade with or outfit pirates are themselves guilty 
of piracy; likewise those who forcibly board a ship and throw over-board or destroy goods. 
By an act of George II* the commander of a privateer who released prizes for ransom was 
declared guilty of piracy, but this law has been repealed. In the Slave Trade Act of 18244 
it is provided that British subjects or residents are guilty of piracy who upon the high seas or 
in any place where the Admiral has jurisdiction, carry away or convey any person as a slave 
or confine any person on board a ship for the purpose of his being brought as a slave into any 
place. Finally by the Treaties of Washington Act of 1922' it was enacted that any person in 
the service of any Power who should violate certain rules of warfare declared by the treaty, 
should be liable to trial and punishment as if for an act of piracy; this, however, was repealed 
in 1930 by 20 & 21 Geo. V, c. 48. 

Accessories. In the Act of Henry VIII no mention is made of accessories to the crime of 
piracy. This left them triable only by the civil law under the old admiralty procedure, 
where their offence was committed on the sea; and if on land, the accessories were not punish- 
able at all. Since piracy was not a felony by the common law, the ordinary rules with re- 
spect to accessories did not apply. Hence special legislation was necessary in order to deal 
with this class of offenders. Such legislation is first found in the Act of 11 & 12 William ITI. 
This law provides that where piracy has been committed every person who, either on land or 
on sea, aids, assists, procures or advises the act shall be deemed accessory to the crime; fur- 
ther, that after piracy has been committed, every person who on land or on sea knowingly 
receives or conceals any of the pirates or any ship or goods piratically taken by the latter, 
shall be deemed an accessory. It was further specified that such accessories should be tried 
according to the Act of Henry VIII. On account of the difficulties under the English law of 
punishing accessories when the principals could not be apprehended and brought to justice, 
it was later provided in the Piracy Act of 1721 that those persons declared to be accessories 
by the Act of William III should thereafter be deemed principals. 

Punishment. Under the Act of Henry VIII (1536) and under the subsequent legislation 
through the eighteenth century, piracy was punishable by death and forfeiture of lands, 
goods and chattels. Offenders within the Acts of 1536 and 1721 were deprived of benefit of 
clergy. But by the Piracy Act of 1837 the provisions of the earlier statutes as to punish- 
ment were repealed. The new law provided that persons convicted of piracy should be 
transported beyond the seas for life, or for any term not less than fifteen years, or should be 
imprisoned for a term not to exceed three years. Accessories before the fact were declared 
punishable in the same manner as principals, and accessories after the fact by imprisonment 
for any term not exceeding two years. By the Penal Servitude Act of 1857’ penal servitude 
was substituted for transportation. The present punishment for piracy, as fixed by the 
statute last mentioned and by the Penal Servitude Act of 1891,8 consists of penal servitude 
for life or for not less than three years, or imprisonment with or without hard labor for not 
more than two years. An additional section of the Piracy Act of 1837, which is still in force, 


118 Geo. II, c. 3 28 Geo. I, c. 24. 

332 Geo. IL, Cc. 25 s. 12 (1759), repealed by 27 & a Vict., c. 23 (1864). 

‘5 Geo. IV, ¢. 1 3, 8. 9. 2&1 3 Geo. V, c. 21, 8. 4. 
67 Will. IV 1 Viet, c. 88. & 21 View c. 3. 

8 54 & 55 Vict., c. 69. 
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provides that whosoever in the course of the commission of the crime of piracy in respect of 
any ship, shall assault, with intent to murder, any person being on board of or belonging to 
such ship, or shall stab, cut or wound any such person, or unlawfully do any act by which the 
life of such person may be endangered, shall be guilty of felony, and being convicted thereof 
shall suffer death. 

Other Measures for the Suppression of Piracy. In addition to the criminal prosecution of 
the offenders, various other legislation has been enacted from time to time for the more ef- 
fectual suppression of piracy. In 1670 the activities of the Barbary Pirates led to the passage 
of the Act of 22 & 23 Charles II, c. 11, whereby the master of any English merchant ship of 
specified size and armament who yields up goods on board to any pirate without fighting, is 
declared incapable of thereafter taking charge of English vessels; and the master of any such 
English ship is forbidden, upon encountering a pirate ship, to leave his own vessel. So also 
mariners who refuse to defend their ship shall lose their wages and suffer imprisonment. 
When any English ship has been successfully defended against pirates and any of the officers 
or seamen were wounded in the fight, the Court of Admiralty is empowered to levy upon the 
owners a sum not exceeding two per cent of the value of the ship and goods defended, said 
sum to be distributed among the officers and seamen and the widows and children of the 
slain.! If a pirate ship is captured by an English merchant vessel, the latter’s crew shall, 
upon condemnation of the former, be entitled to the same share received in the case of 
privateers. 

By the Act of 11 & 12 William III a reward is made payable by ship-masters to such per- 
sons as shall first make discovery of a combination or confederacy for the running away with 
or destroying any ship or her cargo. The Piracy Act of 1721 provides for the forfeiture of 
every ship fitted out to trade with or supply pirates, one moiety to the use of the King and 
the other moiety to the persons giving information of such intent or design. It also contains 
additional clauses imposing penalties upon the crew of ships who do not fight and defend 
themselves and their vessels from pirates. By an Act of 1825 (6 Geo. IV, c. 49) provision 
was made for the reward of the crew of ships of war who should participate in the taking or 
destruction of pirate ships, the amount of the bounty to be distributed being dependent upon 
the number of pirates attacked. This bounty was payable out of the public treasury. The 
Act of 1825, however, was repealed by the Piracy Act of 1850,? and such public bounty 
ceased to be payable. 

With respect to booty recaptured from pirates it has been the law of England since early 
times that such property continues to belong to the original owner and may be reclaimed by 
him. Provision to this effect was made in 1353 by the Act of 27 Edward III, c. 13. Where 
no claim of private ownership was established, property taken from pirates was subject to 
condemnation as droits of the Admiralty. The High Court of Admiralty possessed an in- 
herent jurisdiction over actions for the restitution of goods taken from pirates, as well as for 
the condemnation of such property to the Crown. These matters of restitution and con- 
demnation were placed under statutory regulation by the Act of 1825. Therein it was en- 
acted that if any property taken from pirates should be adjudged by a competent court to 
have belonged to and to have been taken from any of his Majesty’s subjects, then such 
property should by the decree of said court be restored to the former owner, the latter paying 
for or in lieu of salvage a sum equal to one-eighth of the value of the property restored ; which 
sum should be distributed among such persons as should be directed by Order of his Majesty 
in Council. This enactment was shortly repealed and superseded by the Piracy Act of 1850, 
which is in effect at the present time. The analogous provisions of the later statute are 
broader than the Act of 1825 in that they extend to property belonging to foreigners as well 
as to that of British subjects, but narrower in that they apply only to property captured by 
British ships of war. The Act of 1850 continues to provide, in cases of restoration, for the 


1 This provision is slightly modified by the Act of 11 & 12 Will. III, c. 7, s. 11 (1698). 
213 & 14 Vict., c. 26. 
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payment as salvage of one-eighth of the value of the property, which money is to be dis- 
tributed among the officers and crews of the capturing war vessels. 

There seem to be no statutory provisions now in effect dealing with salvage in the case of 
captures from pirates made by private persons, but presumably the general principles of 
salvage law would control. 

BistioaraPHy: Abbott, C., Merchant Ships & Seamen, 14th ed. (London, 1901); Arch- 
bold, J. F., Pleading, Evidence and Practice in Criminal Cases, 27th ed. (London, 1927); 
Blackstone, W., Commentaries on the Laws of England, Book IV, ch. 5; Browne, A., The Civil 
Law and the Law of the Admiralty, 2nd ed. (London, 1802), vol. 2, ch. 3, 11; Coke, E., Insti- 
tutes of the Laws of England, Part III, ch. 49 and Part IV, ch. 22; East, E. H., Pleas of the 
Crown, vol. 2, ch. 17; Edwards, E., The Jurisdiction of the High Court of Admiralty of England 
(London, 1847), ch. 6 and 8; Hawkins, W., Pleas of the Crown, 8th ed. (London, 1824), vol. 1, 
ch. 20; Marsden, R. G., Introduction to Select Pleas in the Court of Admiralty, Publications of 
the Selden Society, vol. VI, p. xi (London, 1894); Molloy, C., De Jure Maritimo et Navali, 
8th ed. (London, 1744), Book I, ch. 4; Roscoe, E. S., “‘ Mediaeval Piracy and the Lords High 
Admiral of England,” 24 Law Mag. & Rev., 4th series (1899), 144; Roscoe, H., Criminal Evi- 
dence, 14th ed. (London, 1921); Russell, W. O., Crimes and Misdemeanors, 8th ed. (London, 
1923); Stephen, J. F., A History of the Criminal Law of England (London, 1883), vol. 2, ch. 
16; Stephen, J. F., A Digest of the Criminal Law, 5th ed. (London, 1894), ch. 10; Wright, R.S., 
Report on Piracy Statutes. Parl. Papers, 1878, H. L. 178. 


THE OFFENCES AT SEA ACT, 1536! 


For PIrRaTEs 


Where traytors, pirates, thieves, robbers, murderers and confederates 
upon the sea, many times escaped unpunished, because the trial of their 
offences hath heretofore been ordered, judged and determined before the ad- 


miral, or his lieutenant or commissary, after the course of the civil laws, (2) 
the nature whereof is, that before any judgment of death can be given against 
the offenders, either they must plainly confess their offences (which they 
will never do without torture or pains) or else their offences be so plainly and 
directly proved by witness indifferent such as saw their offences committed, 
which cannot be gotten but by chance at few times, because such offenders 
commit their offences upon the sea, and at many times murder and kill such 
persons being in the ship or boat where they commit their offences, which 
should witness against them in that behalf; and also such as should bear wit- 
ness be commonly mariners and shipmen, which, because of their often 
voyages and passages in the seas, depart without long tarrying and protrac- 
tion of time, to the great costs and charges as well of the King’s highness, as 
such as would pursue such offenders: (3) for reformation whereof, be it en- 
acted by the authority of this present parliament, That all treasons, felonies, 
robberies, murders, and confederacies hereafter to be committed in or upon 
the sea, or in any other haven, river, creek or place where the admiral or 
admirals have or pretend to have power, authority or jurisdiction, shall be 
enquired, tried, heard, determined and judged, in such shires and places in 
the realm, as shall be limited by the King’s commission or commissions to be 


128 Henry VIII, c. 15. 
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directed for the same, in like form and condition, as if any such offence or 
offences had been committed or done in or upon the land; (4) and such com- 
missions shall be had under the King’s great seal, directed to the admiral or 
admirals, or to his or their lieutenant, deputy and deputies, and to three or 
four such other substantial persons, as shall be named or appointed by the 
lord chancellor of England for the time being, from time to time, and as oft as 
need shall require, to hear and determine such offences after the common 
course of the laws of this realm, used for treasons, felonies, murders, robberies 
and confederacies of the same, done and committed upon the land within 
this realm. 

II. And be it enacted by the authority aforesaid, That such persons to 
whom such commission or commissions shall be directed, or four of them at 
the least, shall have full power and authority to enquire of such offences, and 
of every of them, by the oaths of twelve good and lawful inhabitants in the 
shire limited in their commission, in such like manner and form, as if such 
offences had been committed upon the land within the same shire; (2) and 
that every indictment, found and presented before such commissioners, of 
any treasons felonies, robberies, murders, manslaughters, or such other 
offences, being committed or done in or upon the seas, or in or upon any other 
haven, river or creek, shall be good and effectual in the law; (3) and if any 
person or persons happen to be indicted for any such offence done or here- 
after to be done upon the seas, or in any other place above limited, that then 
such order, process, judgment and execution shall be used, had, done and 
made, to and against every such person and persons so being indicted, as 
against traytors, felons and murderers, for treason, felony, robbery, murder 
or other such offences done upon the land, as by the laws of this realm is 
accustomed; (4) and that the trial of such offence or offences, if it be denied by 
the offender or offenders, shall be had by twelve lawful men inhabited in the 
shire limited within such commission, which shall be directed as is aforesaid, 
and no challenge or challenges to be had for the hundred; (5) and such as 
shall be convict of any such offence or offences, by verdict, confession or proc- 
ess, by authority of any such commission, shall have and suffer such pains of 
death, losses of lands, goods and chattels, as if they had been attainted and 
convicted of any treasons, felonies, robberies, or other the said offences done 
upon the lands.! 

III. (Obsolete.) 

IV. Provided alway, That this act extend not to be prejudicial or hurtful 
to any person or persons for taking any victual, cables, ropes, anchors or 
sails, which any such person or persons (compelled by necessity) taketh of or 
in any ship which may conveniently spare the same, so the same person or 
persons pay out of hand for the same victual, cables, ropes, anchors or sails, 
money or money-worth, to the value of the thing so taken, or do deliver for 


1 Provisions as to punishment repealed by the Piracy Act, 1837, 7 Will. IV & 1 Vict., c. 88 
8.1. (See infra.) 
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the same a sufficient bill obligatory to be paid in form following, that is to 
say, if the taking of the same things be on this side the straits of Marroke, 
then to be paid within four months, and if it be beyond the said straits of 
Marroke, then to be paid within twelve months next ensuing the making of 
such bills, and that the makers of such bills well and truly pay the same debt 
at the day to be limited within the said bills. 

V and VI. (Relate to the jurisdiction of the five ports.)! 


ACT OF 1670? 


An act to prevent the delivery up of merchants ships, and for the increase of good 
and serviceable shipping. 

Whereas it often happeneth that masters and commanders of merchants 
ships do suffer their ships to be boarded, and their goods to be taken out by 
pirates and sea-rovers, notwithstanding they have sufficient force to defend 
themselves, whereby not only the merchants are much prejudiced, but the 
honour of the English navigation is thereby much diminished, and merchants 
discouraged from lading their goods on board English ships, to the decay of 
shipping; in the preservation of which, the wealth, honour and safety of this 
nation is so much concerned: (2) to which the said masters are encouraged by 
a practice used towards them by the Turks and others, who after they 
have taken out the goods, as an encouragement to masters of ships to yield, 
do not only restore the ship with such goods as are claimed by the masters or 
seamen, but many times pay unto the masters all or some part of the freight, 
which hath many times caused suspicion of treachery in the said masters, to 
the great dishonour of the English nation: 

II. For the prevention thereof for the future, and for the better encourage- 
ment to merchants, as well foreigners as English, to freight and use English 
ships; (2) be it enacted by the King’s most excellent majesty, by and with the 
advice and consent of the lords spiritual and temporal, and commons, as- 
sembled in parliament, and by authority of the same, That where any goods 
or merchandizes shall be laden on board any English ship, which ship shall 
be of the burthen of two hundred tons or upwards, and mounted with sixteen 
guns or more, if the master or commander shall yield up the said goods to any 
Turkish ships or vessels, or to any pirates or sea-rovers whatsoever, without 
fighting; That then and in such case the master shall, upon proof thereof 
made in the high court of admiralty, be from thenceforth incapable of taking 
charge of any English ship or vessel as master or commander thereof; (3) 
and if he shall at any time thereafter presume to take upon him to command 
any English ship or vessel, he shall suffer imprisonment by warrant from the 
said court, during the space of six months for every such offence: (4) and in 
case the persons so taking the said goods, shall release, give back or let pass 
the said ship, shall pay unto the said master any sum or sums of money, or 


1 Amended by Act of 1 & 2 Geo. IV, c. 76, s. 16 (1821). 22 & 23 Charles II, c. 11. 
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any goods in lieu of money for freight, or other reward or gift; that in all or 
any such cases, the said goods or money so given, or the value thereof, as 
also the master’s part of such ship, her tackle, apparel and furniture so 
released, given back or let pass, out of which the said goods were taken, shall 
be liable to repair the persons whose goods were so delivered or taken, by 
action in the high court of admiralty: (5) and in case the commander’s or 
master’s part of the ship, tackle, apparel and furniture, together with such 
money and goods given as aforesaid, shall not be sufficient to repair all the 
damages sustained; then the reparations to be recovered on the master’s or 
commander’s part of the ship, to be divided pro rata amongst the persons 
prosecuting and proving their damages, and the persons damaged to have 
their action against the master for the remainder. 

III. And be it further enacted by the authority aforesaid, That no master 
of any such English ship as aforesaid, being at sea, and having discovered 
any ship to be a Turkish ship, pirate or sea-rover, shall depart out of his ship 
upon any pretence whatsoever, lest by his detention on board any such ship, 
the safety of his own ship be hazarded. 

IV. And be it further enacted, That if the master of any English ship or 
vessel, though not of the burthen of two hundred tons, or mounted with six- 
teen guns as aforesaid, shall yield his ship unto any Turkish ship, pirate or 
sea-rover (not having at the least his double number of guns), without fight- 
ing, every such master shall be liable to all and every the penalties in this act 
contained. 

V. And be it further enacted by the authority aforesaid, That upon 
process made out of the high court of admiralty, it shall and may be lawful to 
and for all commanders of his Majesty’s ships of war, or the commanders of 
any other English ships, to seize such ships or masters so offending, according 
to the said process in such case to be issued, and the same to bring or send in 
custody into any ports of his Majesty’s dominions, there to be proceeded 
against according to the intent and meaning of this act. 

VI. Provided, That none be hereby encouraged to violate the rights of the 
ports of any foreign prince or states in amity with the King’s majesty. 

VII. And be it further enacted by the authority aforesaid, That if the 
mariners or inferior officers of any English ship, laden with goods and mer- 
chandizes as aforesaid, shall decline or refuse to fight and defend the ship, 
when they shall be thereunto commanded by the master or commander 
thereof, or shall utter any words to discourage the other mariners from de- 
fending the ship; That every mariner who shall be found guilty of declining 
or refusing as aforesaid, shall lose all his wages due to him, together with 
such goods as he hath in his ship, and suffer imprisonment, not exceeding the 
space of six months, and shall during such time be kept to hard labour for his 
or their maintenance. 

VIII. Provided always, That if any ship shall have been yielded as afore- 
said, contrary to the will and endeavour of the master or commander, by the 
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disobedience of the mariners, testified by their having laid violent hands on 
him; that in such case the master or commander shall not be liable to the 
sentence of incapacity as aforesaid, nor to any action for the losses sustained 
by the merchants, unless he shall have received back from the takers thereof, 
his ship, or some recompence, gift or reward as aforesaid. 


IX. And be it further enacted by the authority aforesaid, That every 
mariner who shall have laid violent hands on his commander, whereby to 
hinder him from fighting in defence of his ship and goods committed to his 
trust, shall suffer death as a felon.! 


X. And for the better encouragement to captains, masters, officers and 
seamen, to defend their ship; (2) be it enacted by the authority aforesaid, 
That when any English ship shall have been defended by fight, and brought 
to her designed port, in which fight any of the officers or seamen shall have 
been wounded, it shall and may be lawful to and for the judge of his Majes- 
ty’s high court of admiralty, or his surrogate, or the judge of the vice-ad- 
miralty within which the ship shall arrive at her return, upon petition of the 
master or seamen of such ship so defended as aforesaid, to call unto him such 
and so many as he shall be informed to be adventurers or owners of the ship 
and goods so defended, and by advice with them to raise and levy upon the 
respective owners and adventurers, by process out of the said court, such 
sum or sums of money, as himself with the major part of the adventurers or 
owners then present shall judge reasonable, not exceeding the value of two 
per cent. of the ship and goods so defended, according to the first cost of the 
goods, to be made appear by the invoice (which the owner, or his factor or 
correspondent, is hereby required to produce) or by the oath of the said 
owner, factor or correspondent, if thereunto required; (3) which money so 
raised shall be paid unto the register of the said court, who shall receive for 
the same, three pence in each pound, and no more, thence to be distributed 
amongst the captain, master, officers and seamen of the said ship, or widows 
and children of the slain, according to the direction of the judge of the said 
court, with the approbation of three or more of the owners or adventurers 
aforesaid, who shall proportion the same according to their best judgments, 
unto the ship’s company as aforesaid, having special regard unto the widows 
and children of such as shall have been slain in that service, and to such as 
shall have been wounded or maimed. 

XI. And in case the company belonging unto any English merchant-ship 
shall happen to take any ship, which ship shall first have assaulted them, the 
respective officers and mariners belonging to the same shall after condemna- 
tion of such ship and goods, have and receive to their own proper use and 
benefit such part and share thereof, as is usually practised in private men of 
war. 

1 Section [X repealed as to England by Act of June 27, 1828, 9 Geo. IV, c. 31, s. 1; and as 


to India by Act of July 25, 1828, 9 Geo. IV, c. 74, s. 125. Compare Section 9 of Act of 1698, 
11 & 12 Will. III. c. 7 (printed infra). 
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XII. And whereas it often happeneth that masters and mariners of ships, 
having ensured or taken upon bottomry, greater sums of money than the 
value of their adventure, do wilfully cast away, burn, or otherwise destroy 
the ships under their charge, to the merchants and owners great loss; (2) for 
the prevention thereof for the future, be it enacted by the authority afore- 
said, That if any captain, master, mariner, or other officer belonging to any 
ship, shall wilfully cast away, burn, or otherwise destroy the ship unto which 
he belongeth, or procure the same to be done, he shall suffer death as a felon.! 

XIII. and XIV. (Repealed.)? 


ACT OF 1698 


An act for the more effectual suppression of piracy. 

I-VII. (Repealed.)‘ 

VIII. And be it further enacted by the authority aforesaid, That if any of 
his Majesty’s natural-born subjects, or denizens of this kingdom, shall com- 
mit any piracy or robbery, or any act of hostility, against others his Majes- 
ty’s subjects upon the sea, under colour of any commission from any foreign 
prince or state, or pretence of authority from any person whatsoever, such 
offender and offenders, and every of them, shall be deemed, adjudged, and 
taken to be pirates, felons, and robbers; and they and every of them being 
duly convicted thereof, according to this act, or the aforesaid statute of King 
Henry the Eighth, shall have and suffer such pains of death, loss of lands, 
goods, and chattels, as pirates, felons, and robbers upon the seas ought to 
have and suffer.® 

IX. And be it further enacted, That if any commander or master of any 
ship, or any seaman or mariner, shall, in any place where the admiral hath 
jurisdiction, betray his trust, and turn pirate, enemy, or rebel, and piratically 
and feloniously run away with his or their ship or ships, or any barge, boat, 
ordnance, ammunition, goods or merchandizes, or yield them up voluntarily 
to any pirate, or shall bring any seducing messages from any pirate, enemy, 
or rebel, or consult, combine, or confederate with, or attempt or endeavour 
to corrupt any commander, master, officer, or mariner to yield up or run 
away with any ship, goods, or merchandizes, or turn pirate, or go over to 
pirates, or if any person shall lay violent hands on his commander, whereby 
to hinder him from fighting in defence of his ship and goods committed to his 
trust, or that shall confine his master, or make, or endeavour to make a revolt 


1 Section XII repealed as to England by Act of June 21, 1827, 7 & 8 Geo. IV, c. 27, 8. 1; 
and as to India by Act of July 25, 1828, 9 Geo. IV, c. 74, 8.125. Similar provisions are con- 
tained in Sections 117 and 118 of the latter Act. 

? The Statute Law Revision Act, 1863 (26 & 27 Vict., c. 125). 

?11 & 12 William III, c. 7. 

The Piracy Act, 1717 (4 Geo. I, ¢. 11, s. 7) bpp sa that persons committing offences 
within the Act of 1698 may be tried and judged in the manner and form provided by the 
Offences at Sea Act, 1536 (supra). 

‘ The Statute Law Revision Act, 1867 (30 & 31 Vict., c. 59). 

5 The — of this Act as to the punishment have been repealed by the Piracy Act, 
1837, 7 Will. IV & 1 Vict., c. 88, 8.1. (See infra.) 
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in the ship, shall be adjudged, deemed, and taken to be a pirate, felon, and 
robber, and being convicted thereof, according to the directions of this act, 
shall have and suffer pains of death, loss of lands, goods, and chattels, as 
pirates, felons, and robbers upon the seas ought to have and suffer. 

X. And whereas several evil-disposed persons, in the plantations and 
elsewhere, have contributed very much towards the increase and encourage- 
ment of pirates, by setting them forth, and by aiding, abetting, receiving, 
and concealing them and their goods, and there being some defects in the 
laws for bringing such evil-disposed persons to condign punishment; be it 
enacted by the authority aforesaid, That all and every person and persons 
whatsoever, who, after the twenty-ninth day of September, in the year of 
our Lord one thousand seven hundred, shall either on the land, or upon the 
seas, knowingly or wittingly set forth any pirate, or aid and assist, or main- 
tain, procure, command, counsel or advise any person or persons whatsoever 
to do or commit any piracies or robberies upon the seas, and such person and 
persons shall thereupon do or commit any such piracy or robbery, then all 
and every such person or persons whatsover, so as aforesaid setting forth 
any pirate, or aiding, assisting, maintaining, procuring, commanding, coun- 
selling or advising the same, either on the land or upon the sea, shall be and 
are hereby declared, and shall be deemed and adjudged to be accessary to 
such piracy and robbery done and committed; and further, That after any 
piracy or robbery is or shall be committed by any pirate or robber whatso- 
ever, every person and persons, who knowing that such pirate or robber has 
done or committed such piracy and robbery, shall, on the land or upon the 
sea, receive, entertain or conceal any such pirate or robber, or receive or take 
into his custody any ship, vessel, goods or chattels, which have been by any 
such pirate or robber piratically and feloniously taken, shall be and are 
hereby likewise declared, deemed and adjudged to be accessary to such 
piracy and robbery; and that after the said nine and twentieth day of Septem- 
ber, all such accessaries to such piracies and robberies shall and may be en- 
quired of, tried, heard, determined and adjudged after the common course of 
the laws of this land, according to the said statute made in the twenty eighth 
year of King Henry the Eighth, as the principals of such piracies and rob- 
beries may and ought to be, and no otherwise; and being thereupon attainted, 
shall suffer such pains of death, losses of lands, goods and chattels, and in like 
manner, as the principals of such piracies, robberies and felonies ought to 
suffer, according to the said statute of King Henry the Eighth, which is 
hereby declared to be and continue in full force; any thing in this present act 
contained to the contrary notwithstanding. 

XI. And forasmuch as it will also conduce to the suppressing of robberies 
on the sea, if due encouragement be given, and rewards allowed, to such com- 
manders, masters, and other officers, seamen, and mariners, as shall either 
bravely defend their own ships, or take, seize and destroy pirates, sea rovers, 
and enemies; be it further enacted by the authority aforesaid, That when any 
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English ship shall have been defended against any pirates, enemies, or sea 
rovers by fight, and brought to her designed port, in which fight any of the 
officers or seamen shall have been killed or wounded, it shall and may be 
lawful to and for the judge of his Majesty’s high court of admiralty, or his 
surrogate in the port of London, or the mayor, bailiff, or chief officer in the 
several out-ports of this kingdom, upon the petition of the master or seamen 
of such ship, so defended as aforesaid, to call unto him four or more good and 
substantial merchants, and such as are no adventurers or owners of the ship 
or goods so defended, and have no manner of interest therein, and by advice 
with them to raise and levy upon the respective adventurers and owners of 
the ship and goods so defended, by process out of the said court, such sum or 
sums of money as himself and the said merchants, by plurality of voices, 
shall determine and judge reasonable, not exceeding two pounds per centum 
of the freight, and of the ship and goods so defended, according to the first 
costs of the goods; which sum or sums of money s0 raised, shall be distributed 
among the captain, master, officers, and seamen of the said ship, or widows 
and children of the slain, according to the direction of the judge of the said 
court, or his surrogate in the port of London or the mayor, bailiff or chief 
officer in the several out-ports of this kingdom, with the approbation of the 
merchants aforesaid, who shall proportion the same, according to their best 
judgment, unto the ship’s company as aforesaid, having special regard unto 
the widows and children of such as shall have been slain in that service, and 
such as have been wounded or maimed. 

XII. And for the better and more effectual prevention of combinations 
and confederacies for the running away with or destroying of any ship, goods 
or merchandizes; be it further enacted by the authority aforesaid, That a re- 
ward of ten pounds for every ship or vessel of one hundred tons or under, and 
fifteen pounds for every ship or vessels of a greater burthen, shall be paid by 
the captain, commander, or master of every ship or vessel, wherein any such 
combination or confederacy shall be set on foot, for the running away with or 
destroying any such ship, or the goods and merchandizes therein laden, to 
such person as shall first make a discovery thereof, upon due proof of such 
combination or confederacy; the same to be paid at the port where the wages 
of the seamen of the said ship are or ought to be paid, after such discovery 
and proof made. 

XIII-XVIII. (Obsolete or repealed.)! 


THE PIRACY ACT, 1721? 


An act for the more effectual suppressing of piracy. 
Whereas the number of persons committing piracies, felonies and robberies 
upon the seas, is of late very much increased; and notwithstanding the laws 


1 Act of 6 Geo. I, c. 19 (1719); Statute Law Revision Act, 1867 (30 & 31 Vict., c. 59). 
See also Act of 9 Geo. IV, c. 31, ss. 1 and 30 (1828), and Act of 9 Geo. IV, c. 74, s. 125 (1828). 
28 George I, c. 24. 


is 
+ 
i 
ig 
i 


GREAT BRITAIN AND NORTHERN IRELAND 921 


already made and now in being, many idle and profligate persons have turned 
pirates, and betaken themselves to that wicked course of life, whereby the 
trade and navigation into remote parts will greatly suffer, unless some further 
provision be speedily made for bringing such persons, and all others, who 
shall be any ways aiding and assisting, or in confederacy with them, to con- 
dign punishment; be it therefore declared and enacted by the King’s most 
excellent majesty, by and with the advice and consent of the lords spiritual 
and temporal and commons, in this present parliament assembled, and by 
the authority of the same, That if any commander or master of any ship or 
vessel, or any other person or persons, shall from and after the twenty fifth 
day of March which shall be in the year of our Lord one thousand seven hun- 
dred and twenty two, any wise trade with any pirate, by truck, barter, 
exchange, or in any other manner, or shall furnish any pirate, felon or robber 
upon the seas, with any ammunition, provision or stores of any kind, or shall 
fit out any ship or vessel knowingly, and with a design to trade with, or sup- 
ply, or correspond with any pirate, felon or robber upon the seas, or if any 
person or persons shall any ways consult, combine, confederate or correspond 
with any pirate, felon or robber on the seas, knowing him to be guilty of any 
such piracy, felony or robbery, such offender and offenders and every of 
them, shall in each and every of the said cases be deemed, adjudged and 
taken to be guilty of piracy, felony and robbery, and he and they shall and 
may be inquired of, tried, heard and adjudged of and for all or any the mat- 
ters aforesaid, according to the statute made in the twenty eighth year of 
King Henry the Eighth for pirates, and the statute made in the eleventh and 
twelfth years of the reign of his late majesty King William the Third, in- 
tituled, An act for the more effectual suppressing of piracy, which by an act 
made in the sixth year of his present Majesty is made perpetual, and he and 
they being convicted of all or any the matters aforesaid, shall suffer such 
pains of death, loss of lands, goods and chattels, as pirates, felons and robbers 
upon the seas, ought to suffer; and in case any person or persons belonging to 
any sh.p or vessel whatsoever, upon meeting any merchant-ship or vessel on 
the hig h seas, or in any port, haven or creek whatsoever, shall forcibly board 
or enter into such ship or vessel, and though they do not seize and carry off 
such ship or vessel, shall throw over-board, or destroy any part of the goods 
or merchandizes belonging to such ship or vessel, the person or persons who 
shall be guilty thereof, shall in all respects be deemed and punished as pirates 
as aforesaid. 

II. And be it further enacted by the authority aforesaid, That every ship 
or vessel which shall be fitted out with a design to trade with, or supply, or 
correspond with any pirate, and all and every goods and merchandizes put on 
board the same for any intent or purpose to trade with any pirate, felon or 
robber on the seas, shall be ipso facto forfeited; one moiety thereof to the use 
of the King’s majesty, his heirs and successors, the other moiety to the person 
or persons who shall first make discovery, and give information of such intent 
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or design; and such person or persons who shall first make such discovery 
shall and may sue for and recover the said ship or vessel, and all and every 
the goods and merchandizes on board the same, in the high court of ad- 
miralty. 

III. And whereas there are some defects in the laws for bringing persons, 
who are accessaries to piracy and robbery upon the seas, to condign punish- 
ment, if the principal who committed such piracy and robbery, is not or can- 
not be apprehended and brought to justice; be it therefore enacted by the 
authority aforesaid, That all and every person and persons whatsoever, who 
by the said statute made in the eleventh and twelfth years of the reign of 
King William the Third, are declared to be accessary or accessaries to any 
piracy or robbery therein mentioned, are hereby declared, and shall be 
deemed and taken to be principal pirates, felons and robbers, and shall and 
may, from and after the said twenty fifth day of March one thousand seven 
hundred and twenty two, be inquired of, heard, determined and adjudged, in 
the same manner as persons guilty of piracy and robbery may and ought to be 
inquired of, tried, heard, determined and adjudged by the said statute made 
in the eleventh and twelfth years of his late majesty King William, and being 
thereupon attainted and convicted, shall suffer such pains of death, loss of 
lands, goods and chattels, and in like manner as pirates and robbers ought by 
the said act to suffer.! 

IV and V. (Repealed.)? 

VI. And be it further enacted by the authority aforesaid, That in case any 
commander, master, or other officer, or any seaman or mariner of any mer- 
chant-ship or vessel which carries guns and arms, shall not when they are at- 
tacked by any pirate, or by any ship or vessel on which any such pirate is on 
board, fight and endeavour to defend themselves, and their said ship or ves- 
sel from being taken by the said pirate, or shall utter any words to discourage 
the other mariners from defending the ship, and by reason thereof the said 
ship or vessel shall fall into the hands of such pirate, then and in every such 
case every such commander or master, or other officer, and every seaman or 
mariner, who shall not fight and endeavour to defend and save the said ship 
or vessel, or who shall utter any such words as aforesaid, shall lose and forfeit 
all and every part of the wages due to him and them respectively, to the 
owner and owners of the said ship or vessel, and shall not be permitted to sue 
for or recover the same, or any part thereof, in any court either of law or 
equity, and as a farther punishment shall suffer six months imprisonment. 

VII. (Prohibits the payment of wages to merchant seamen when abroad, 
in excess of one moiety of the wages which shall be due at the time of such 
payment.) 

VIII and IX. (Repealed.)? 


: Provisions as to punishment repealed by the Piracy Act, 1837, 7 Will. 4 & 1 Vict., c. 88, 
8.1. (See infra.) 

2 Act of 4 & 5 Will. IV, c. 34, s. 1 (1834). 

* Act of 22 Geo. II, c. 33, ss. 1, 2 (1749). 
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X. And be it also enacted, That this act shall extend to all his Majesty’s 
dominions in Asia, Africa and America, and shall be taken as a publick act.’ 


THE PIRACY ACT, 1744? 


An act to amend an act made in the eleventh year of the reign of King William 
the Third, intituled, An act for the more effectual suppression of piracy. 


Whereas by an act made in the eleventh year of King William the Third, 
intituled, An act for the more effectual suppression of piracy; it is (amongst 
other things) enacted, That all piracies, felonies, and robberies committed on 
the sea, or in any haven, river, creek, or place, where the admiral or admirals 
have power, authority, or jurisdiction, may be examined, enquired of, tried, 
and determined and adjudged, according to the directions of the said act, in 
any place at sea, or upon the land, in any of his Majesty’s islands, planta- 
tions, colonies, dominions, forts, or factories, to be appointed for that pur- 
pose by the King’s commission, in the manner therein directed: and it is also 
thereby further enacted, That if any of his Majesty’s natural born subjects, 
or denizens of this kingdom, shall commit any piracy or robbery, or any act 
of hostility, against others of his Majesty’s subjects, upon the sea, under 
colour of any commission from any foreign prince or state, or pretence of 
authority from any person whatsoever, such offenders shall be deemed 
pirates, felons, and robbers; and they being duly convicted, according to the 
said act, or according to an act of the twenty eighth year of the reign of 
King Henry the Eighth, therein recited, shall have and suffer such pains of 
death, loss of lands, goods, and chattels, as pirates, felons, and robbers upon 
the seas, ought to have and suffer: and whereas, since the present wars with 
France and Spain, divers of his Majesty’s natural born subjects have entered 
in the service of his Majesty’s enemies, on board privateers, or other ships, 
having commissions from the crowns of France or Spain, and committed 
divers hostilities against his Majesty’s subjects upon the seas in the West 
Indies, and other parts: and whereas doubts have arisen, whether as such 
offenders have, by such their adherence to the King’s enemies, been guilty of 
high treason, they can be deemed guilty of felony, within the intent of the 
said act, and, as such, liable to be tried by the said court of admiralty ap- 
pointed or to be appointed by virtue of the said act: Therefore, to put an end 
to the said doubts, and to prevent the inconveniences that must arise, by the 
want of speedy justice on such offenders; may it please your most excellent 
Majesty, that it may be enacted; and be it enacted by the King’s most ex- 
cellent Majesty, by and with the advice and consent of the lords spiritual 
and temporal, and commons, in this present parliament assembled, and by 
the authority of the same, That all persons, being natural born subjects, or 
denizens of his Majesty, who, during the present or any future wars, have 

1 Remainder of Section X repealed. Act of 2 Geo. II, c. 28, s. 7 (1729), and the Statute 


Law Revision Act, 1867 (30 & 31 Vict., c. 59). 
*18 George II, c. 30. 
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committed, or shall commit, any hostilities upon the sea, or in any haven, 
river, creek, or place, where the admiral or admirals have power, authority, 
or jurisdiction, against his Majesty’s subjects, by virtue or under colour of 
any commission from any of his Majesty’s enemies, or have been, or shall be, 
in other ways adherent, or giving aid or comfort to his Majesty’s enemies 
upon the sea, or in any haven, river, creek, or place, where the admiral or 
admirals have power, authority, or jurisdiction, may be tried as pirates, 
felons, and robbers, in the said court of admiralty, on ship-board, or upon the 
land, in the same manner as persons guilty of piracy, felony, and robbery, are 
by the said act directed to be tried; and such persons being upon such trial 
convicted thereof, shall suffer such pains of death, loss of lands, goods, and 
chattels, as any other pirates, felons, and robbers ought, by virtue of the said 
recited act of the eleventh year of King William the Third, or any other act, 
to suffer.! 


THE SLAVE TRADE ACT, 1824? 


IX. If any Subject or Subjects of His Majesty, or any Person or Persons 
residing or being within any of the Dominions, Forts, Settlements, Factories 
or Territories now or hereafter belonging to His Majesty, or being in his 
Majesty’s Occupation or Possession, or under the Government of the United 
Company of Merchants of England trading to the East Indies, shall except in 
such Cases as are in and by this Act permitted, upon the High Seas, or in any 
Haven, River, Creek or Place where the Admiral has Jurisdiction, knowingly 


and wilfully carry away, convey or remove, or aid or assist in carrying away, 
conveying or removing, any Person or Persons as a Slave or Slaves, or for the 
Purpose of his, her or their being imported or brought as a Slave or Slaves, 
into any Island, Colony, Country, Territory, or Place whatsoever, or for the 
Purpose of his, her or their being sold, transferred, used or dealt with as a 
Slave or Slaves, or shall, except in such Cases as are in and by this Act per- 
mitted, upon the High Seas, or within the Jurisdiction aforesaid, knowingly 
and wilfully ship, embark, receive, detain or confine, or assist in shipping, 
embarking, receiving, detaining or confining on board any Ship, Vessel or 
Boat, any Person or Persons for the Purpose of his, her or their being carried 
away, conveyed or removed as a Slave or Slaves, or for the Purpose of his, 
her or their being imported or brought as a Slave or Slaves into any Island, 


1: See aee as to punishment repealed by the Piracy Act, 1837, 7 Will. 4 & 1 Vict., c. 88, 

8. 1. infra.) 

Section II of the Act of 1744 provides that persons tried thereunder, shall not be liable to 

be again indicted for the same crime or fact as high treason. Section III declares that 

Ee ae in the act shall prevent persons guilty but not tried thereunder from being tried for 
treason. 

Vie hd ——_ IV, c. 113, as amended by the Statute Law Revision (No. 2) Act, 1888 (51 & 52 

ict., C. 07). 

Section XII of the Act of 1824 provides that nothing in the act making piracies of the 
several offences mentioned shall be construed to repeal, annul or alter the other provisions of 
the act, imposing forfeitures and penalties upon the same offences. 

The remainder of the Act of 1824 does not involve piracy. On the slave trade see also the 
Slave Trade Act, 1873 (36 & 37 Vict., c. 88). 
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Colony, Country, Territory or Place whatsoever, or for the Purpose of his, 
her or their being sold, transferred, used or dealt with as a Slave or Slaves, 
then and in every such Case the Person or Persons so offending shall be 
deemed and adjudged guilty of Piracy, Felony and Robbery. 


THE PIRACY ACT, 1837! 


Section I. (Repealed.)? 

II. Whosoever, with Intent to commit or at the Time of or immediately 
before or immediately after committing the Crime of Piracy in respect of any 
Ship or Vessel, shall assault, with Intent to murder, any Person being on 
board of or belonging to such Ship or Vessel, or shall stab, cut, or wound any 
such Person, or unlawfully do any Act by which the Life of such Person may 
be endangered, shall be guilty of Felony, and being convicted thereof shall 
suffer Death as a Felon. 

III. Whosoever shall be convicted of any Offence which by any of the 
Acts’ herein-before referred to amounts to the Crime of Piracy, and is thereby 
made punishable with Death, shall be liable to be transported beyond the 
Seas for the Term of the natural Life of such Offender. (Penal servitude 
substituted by the Penal Servitude Act, 1857.*) 

IV. In the Case of every Felony punishable under this Act every Principal 
in the Second Degree and every Accessary before the Fact shall be punish- 
able with Death or otherwise in the same Manner as the Principal in the 
First Degree is by this Act punishable; and every Accessary after the Fact to 
any Felony punishable under this Act shall, on Conviction, be liable to be 
imprisoned for any Term not exceeding Two Years.® 

V-VII. (Repealed.)® 

17 William IV & 1 Victoria, c. 88, as amended by the Statute Law Revision (No. 2) Act, 
1888 (51 & 52 Vict., c. 57), and the Statute Law Revision Act, 1892 (55 & 56 Vict., c. 19). 
As to Scotland further minor amendments have been made by the Statute Law Revision 
(No. 2) Act, 1890 (53 & 54 Vict., ¢. 51). 

As to the procedure when a person arraigned on an indictment for felony or piracy stands 
mute or refuses to answer to the indictment, see the Felony and Piracy Act, 1772 (12 Geo. 
III, c. 20), the Criminal Law Act, 1827 (7 & 8 Geo. IV, c. 28), and the Criminal! Law (Ireland) 
Act, 1828 (9 Geo. IV, c. 54, s. 8). 

* The Statute Law Revision Act, 1874 (37 & 38 Vict., c. 35). 

* These are the Offences at Sea Act, 1536; the Act of 1698; the Piracy Act, 1717; the 
Piracy Act, 1721; and the Piracy Act, 1744. (See supra.) 

420 & 21 Vict., c. 3. Section 2 provides that after the commencement of the act, no per- 
son shall be sentenced to transportation; and any person who, prior to the passage of the 
act, might have been sentenced to transportation shall thereafter be liable to be sentenced 
to be kept in penal servitude for a term of the same duration as the term of transportation to 
which such person would have been liable if the said act had not been passed. ; 

By the Penal Servitude Act, 1891 (54 & 55 Vict., c. 69) the sentence may, at the discretion 
of the court, be of penal servitude for any term not less than three years or of imprisonment 
for any term not exceeding two years, with or without hard labor. 

The punishment for piracy in Ireland was assimilated to that in England under the 
Piracy Act, 1837, by the Capital Punishment (Ireland) Act, 1842 (4 & 6 Vict., c. 28, ss. 16, 18). 

* As to the punishment of accessories, see also the Accessories and Abettors Act, 1861 (24 
& 25 Vict., c. 94). 

.' The Statute Law Revision (No. 2) Act, 1893 (56 & 57 Vict., c. 54); the Statute Law Re- 


vision (No. 2) Act, 1890 (53 & 54 Vict., c. 51); the Statute Law Revision Act, 1874 (37 & 38 
Vict., c. 35), as corrected by the Statute Law Revision Act, 1874 (No. 2) (37 & 38 Vict., c. 96). 
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THE PIRACY ACT, 1850! 


Section I. (Repealed.) 


II. And be it enacted, That whenever any of Her Majesty’s Ships or Ves- 
sels of War, or hired armed Vessels, or their Boats, or any of the Officers and 
Crews thereof, shall attack or be engaged with any Persons alleged to be 
Pirates afloat or ashore, it shall be lawful for the High Court of Admiralty of 
England, and for all courts of Vice Admiralty in any Dominions of Her 
Majesty beyond the Seas, to take Cognizance of and to determine whether 
the Persons or any of them so attacked or engaged were Pirates, and to ad- 
judge what was the total Number of Pirates so engaged or attacked, specify- 
ing the Number of Pirates captured, and what were the Vessels and Boats 
engaged. 

III. And be it enacted, That with a view to the Assignment of fitting Re- 
wards for Services performed by Her Majesty’s Forces against Pirates the 
Registrars of the several Vice Admiralty Courts shall, on the First Day of 
January and First Day of July in every Year, transmit to the said Lords 
Commissioners of the Admiralty a List or Return of all Cases which shall 
have been adjudged in the said Courts respectively under this Act during the 
Six Months preceding, together with the Dates of the Seizure, according to 
the Schedule marked (A) to this Act annexed;? and that the Judges or 
Registrars of the said Courts respectively shall, upon the first convenient 
Opportunity after every such Decision, transmit the whole of the original 
Evidence, with a Statement of the Proceedings, to the said Lords Commis- 


sioners of the Admiralty, for the Purpose of the same being deposited in the 
High Court of Admiralty of England for Reference when necessary; and all 
Agents of Officers and Men receiving any Rewards hereinbefore referred to 
shall be subject to the same Laws, Rules, and Regulations to which Agents 
receiving Bounty for the Abolition of the Slave Trade are or may be 
subject. 


IV. (Repealed.) 


A. & 14 Victoria, c. 26, as amended by the Statute Law Revision Act, 1875 (38 & 39 Vict., 
c. 66). 
2 ScHEDULE (A) referred to by this Act: 


Date of Property | Names of | Date of Decretal | Whether any Property has 
Attack or seized, attacking | Sentence. | Part of been condemned, and sold 
Destruction. | if any. Ships. Sentence. | or converted, and whether 
any Part remains unsold, 
and in whose Hands the 
Proceeds remain. 
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V. And be it enacted, That all Ships, Vessels, Boats, Goods, Merchandise, 
Specie, or other Property taken possession of from Pirates by any of her 
Majesty’s Ships or vessels of War, or hired armed Vessels, or their Boats, or 
any of the Officers and Crews thereof, shall and may be proceeded against 
in any of the Admiralty Courts before mentioned, and be subject and 
liable to Condemnation as Droits and Perquisites of Her Majesty in Her 
Office of Admiralty: Provided always, that if any Part of the said Property 
shall be duly proved to have belonged to and to have been taken from any 
of Her Majesty’s Subjects, or from the Subjects of any Foreign Power, then 
such Property and every Part thereof shall, by the Decree of the said Court, 
be adjudged to be restored, and shall be accordingly restored to the former 
Owner or Owners, Proprietor or Proprietors thereof respectively, he or they 
paying for or in lieu of Salvage a Sum of Money equal to One Eighth Part 
of the true Value, which Money, shall be paid to and divided and distributed 
amongst the Officers and Crews thereof, in such Manner, Form, and Pro- 
portion, as other Bounties are now distributable by virtue of Her Majesty’s 
Proclamation or Order in Council dated the Thirtieth Day of July One 
thousand eight hundred and forty-nine, or as Her Majesty, Her Heirs and 
Successors, shall from Time to Time by any further Proclamation or Order 
or Orders in Council think fit to declare and direct.! 

VI. (Provides that persons giving false evidence in any examination or 
deposition had or affidavit taken in any proceeding under the act, shall be 
deemed guilty of perjury.) 

VII. (Repealed.) 


THE TERRITORIAL WATERS JURISDICTION ACT, 1878? 


2. An offence committed by a person, whether he is or is not a subject of 
Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
dominions, is an offence within the jurisdiction of the Admiral, although it 
may have been committed on board or by means of a foreign ship, and the 
person who committed such offence may be arrested, tried, and punished 
accordingly. 

3. Proceedings for the trial and punishment of a person who is not a 
subject of Her Majesty, and who is charged with any such offence as is 
declared by this Act to be within the jurisdiction of the Admiral, shall nct 
be instituted in any court of the United Kingdom, except with the consent of 
one of Her Majesty’s Principal Secretaries of State, and on his certificate 
that the institution of such proceedings is in his opinion expedient, and shall 
not be instituted in any of the dominions of Her Majesty out of the United 
Kingdom, except with the leave of the Governor of the part of the dominions 


' The distribution of bounty among the officers and crew of warships is regulated at present 
by Order in Council of April 27, 1918, Statutory Rules & Orders, 1918 (No. 539), II, p. 671, 
aes under the authority of the Naval Agency and Distribution Act, 1864 (27 & 28 

Ict., c. 24). 

741 & 42 Victoria, c. 73. Part of the act is omitted. 
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in which such proceedings are proposed to be instituted, and on his certificate 
that it is expedient that such proceedings should be instituted. 

6. This Act shall not prejudice or affect the trial in manner heretofore in 
use of any act of piracy as defined by the law of nations, or affect or prejudice 
any law relating thereto; and where any act of piracy as defined by the law 
of nations is also any such offence as is declared by this Act to be within the 
jurisdiction of the Admiral, such offence may be tried in pursuance of this 
Act, or in pursuance of any other Act of Parliament, law, or custom relating 
thereto. 


BRITISH DOMINIONS AND COLONIES 


EDITOR’S NOTE. Under the English Act of 28 Henry VIII, c. 15 (1536), it was neces- 
sary that all persons accused of piracy be brought to England for trial. This situation con- 
tinued until 1698, when by the Act of 11 & 12 Will. III, c. 7, it was enacted that piracy, and 
certain other offences committed on the seas, might be tried and punished in any place at 
sea or upon the land in any of the King’s islands, plantations, colonies, forts, or factories; 
the trial to take place before a court specially assembled under the King’s commission, and 
according to the civil law and the methods and rules of the Admiralty. In 1806 this proce- 
dure was altered by the Act of 46 Geo. III, c. 54. Trials at sea were eliminated and with 
respect to trials on land, it was required that they be conducted according to the course of 
the common law. The result of this statute was that the conduct of piracy trials under 
special commissions in the colonies was made to conform to that of similar trials in Great 
Britain under the Act of 28 Henry VIII. In both instances this method of trial under the 
King’s commission, although still permissible, has fallen into disuse. 

It was not until 1849 that the alternative method of trial, in the regular colonial courts 
of justice, was generally authorized. By the Admiralty Offences (Colonial) Act of that 
year,! it was enacted that if any person charged with piracy, or other offence upon the sea, 
should be brought for trial to any colony, then the courts of such colony should be empowered 
to proceed against and try such person in the same way as ‘f the offence had been committed 
upon waters situate within the limits of such colony and within the local jurisdiction of the 
colonial courts of criminal justice. Under this law, as under the Acts of 1698 and 1806, 
persons convicted of piracy were subject to the same punishment as if the trial had taken 
place in England. This was changed, however, by the Courts (Colonial) Jurisdiction Act 
of 1874,? which provides that in all cases where a person is tried in a court of any colony for 
an offence committed upon the high seas, he shall, upon conviction, be liable to the same 
punishment as if the offence had been committed within the colony; provided always, that 
if the crime is not punishable by the law of the colony in question, then the punishment shall 
be such as should seem to the court most nearly to correspond to the punishment to which 
the offender would have been liable in England. 

With respect to the substantive law, very little local legislation on the subject of piracy 
has been enacted in the British colonies. In general the law of Great Britain isin force. In 
several instances a paragraph to this effect has been included in the criminal code or equiva- 
lent law of the colony, which is the same in each case and reads: 

“Whoever is guilty of piracy, or of any crime connected with or relating or akin to 


piracy, shall be liable to be tried and punished according to the law of England for the 
time being in force.” * 


112 and 13 Vict., c. 96. 2 37 & 38 Vict., c. 27. 

* This paragraph is found in the following: Statute Law of the Bahamas Islands (Rev. ed. 
1929), c. 60, s. 436; British Guiana, Indictable Offence Ordinance, No. 18 of 1893, sec. 332; 
Laws of The Gold Coast Colony (Rev. ed. 1928), c. 29, s. 338; Grenada, Revised Laws (1911), 
c. 176, 8. 348; St. Lucia, Criminal Code of 1920, s. 362. 
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The only colonies which appear to have enacted independent laws with respect to piracy 
are Hongkong and the Straits Settlements. 

In the dominions local legislation has in several instances been adopted. This is true of 
Australia, Canada and New Zealand. In India, the Irish Free State, Newfoundland and 
the Union of South Africa, there are no local laws dealing with piracy. In the absence of 
such legislation, the laws of Great Britain are in force in the dominions, as they are in the 
colonies. 


COMMONWEALTH OF AUSTRALIA 


EDITOR’S NOTE. There is no Commonwealth legislation with respect to piracy. 
The subject has been dealt with, however, in the legislation of the various states of Australia. 


NEW SOUTH WALES 
PIRACY PUNISHMENT ACT, 1902! 


1. This Act may be cited as the “Piracy Punishment Act, 1902.” 

2. The Act second Victoria number ten, so far as the same adopts the 
Imperial Act first Victoria chapter eighty-eight is hereby repealed, except 
as to offences committed and things done or commenced before the passing 
of this Act, which shall be dealt with and continued, and in respect of which 
every right and liability shall remain as if this Act had not been passed. 

3. So much of the Imperial Acts mentioned in the Schedule hereto as 
relates to the punishment of the crime of piracy or of any offence by any of 
the said Acts declared to be piracy or of accessories thereto, is hereby repealed. 

4. Whosoever with intent to commit, or at the time of, or immediately 
before, or immediately after, committing the crime of piracy, in respect of 
any ship or vessel, assaults with intent to murder any person being on board 
of or belonging to such ship or vessel, or 


stabs, cuts, or wounds any such person, or unlawfully does any act by 
which the life of any such person may be endangered shall be liable to 
suffer death. 


5. Whosoever commits any offence which by any of the Imperial Acts 
mentioned in the Schedule hereto amounts to the crime of piracy and is 
thereby made punishable with death, shall be liable to penal servitude for 
life or for any term of years not less than fifteen or to imprisonment for any 
term not exceeding three years. 

6. In the case of every felony punishable under this Act—every principal 
in the second degree, and every accessory before the fact shall be punishable 
with death or otherwise in the same manner as the principal in the first 
degree is by this Act punishable; and 


every accessory after the fact shall be liabl. to imprisonment for any term 
not exceeding two years. 
7. Where any person is convicted of an offence punishable under this Act 


1 As published in the Statutes of New South Wales, Vol. VI, 1902, 715. 
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for which imprisonment may be awarded, the Court may sentence him to be 
imprisoned, or imprisoned and kept to hard labour in the common gaol or 
house of correction, and may direct that he be kept in solitary confine- 
ment for any portion or portions of such imprisonment or imprisonment 
with hard labour not exceeding one month at any one time, and not ex- 
ceeding three months in any one year. 

8. Nothing in this Act shall affect the provisions of any Act relating to 
the management and control of prisons. 


ScHEDULE 


Reference to Act Title or short title. 


28 Hen. VIII, c.15.........|For Pirates. 
11 & 12 W. III, c. 7 An Act for the more effectual suppression of yee , 

4 Geo. I, c. 2, 8.7 An Act for the further preventing robbery, burglary, and 
other felonies; and for the more effectual transportation 
of felons and unlawful exporters of wool; and for declaring 
the law upon some points relating to pirates. 

8 Geo. I, c. 24.............|An Act for the more effectual suppressing of piracy. 

18 Geo. II, c. 30 An Act to amend an Act made in the eleventh year of the 
reign of King William the Third intitulated an Act for 
the more effectual suppression of piracy. 


THE CRIMES ACT, 1900! 


153. Whosoever steals, or plunders, any part of any vessel in distress, or 


wrecked, stranded, or cast on shore, or any property of any kind to the value 
of twenty shillings belonging to such vessel, shall be liable to penal servitude 
for fourteen years. 

235. Whosoever maliciously sets fire to, or casts away, or by any means 
destroys, any vessel which is afloat, any person being then in such vessel, 
shall be liable to suffer death. 

236. Whosoever— 


maliciously sets fire to, or casts away, or in anywise destroys, any 
vessel, whether complete or unfinished, or maliciously, and with intent 
to destroy such vessel, sets fire to the tackle, apparel, or furniture, of 
such vessel, or any goods therein, 


shall be liable to penal servitude for life. 

237. Whosoever maliciously attempts to set fire to, or cast away, or 
destroy, any such vessel, shall be liable to penal servitude for fourteen 
years. 

238. Whosoever maliciously places, or throws in, or into, or upon, against, 
or near, any vessel, any gunpowder, or other explosive substance, with intent 
to..destroy or damage such vessel, or any machinery, working tools, or 
chattel, in or near the same, whether an explosion takes place or any 


1 As published in the Incorporated Acts of New South Wales (Sydney, 1925), I, 95. 
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damage is caused or not, shall be liable to penal servitude for fourteen 
years. 

239. Whosoever maliciously damages, otherwise than by fire, gunpowder, 
or other explosive substance, any vessel, whether complete or unfinished with 
intent to destroy the same, or render the same useless, shall be liable to 
penal servitude for seven years. 

240. Whosoever maliciously masks, alters, or removes, any light or signal, 
or exhibits a false light or signal, with intent to bring any vessel or boat into 
danger, shall be liable to suffer death. 

241. Whosoever maliciously does anything with intent to cause the loss, 
or destruction of, or serious injury to, any vessel or boat, for which offence 
no punishment is hereinbefore provided, shall be liable to penal servitude 
for life. 

242. Whosoever maliciously cuts away, casts adrift, removes, alters, 
defaces, sinks, or destroys, or does any act with intent to cut away, cast 
adrift, remove, alter, deface, sink, or destroy, or injure, or conceal, any boat, 
buoy, buoy-rope, perch, or mark used or intended for the guidance of sea- 
men, or the purposes of navigation, shall be liable to penal servitude for 
seven years. 

243. Whosoever maliciously destroys any part of any vessel in distress, or 
wrecked, stranded, or cast on shore, or any goods, or article of any kind, 
belonging to such ship, or vessel, shall be liable to penal servitude for four- 
teen years. 


QUEENSLAND 
THE CRIMINAL CODE ACT, 1899! 
CHAPTER XI.—Prracy 


DEFINITION OF PIRACY IN GENERAL 


79. In this Chapter the term ‘“‘pirate’’ includes any person who on the 
high seas commits, otherwise than as an act of war and under the authority 
of some Foreign Prince or State, any act with respect to a ship, or any goods 
or merchandise belonging to a ship or laden upon it, which, if the act were 
committed on land, would constitute robbery as hereinafter defined;? and 
any person who, having on the high seas obtained possession of a ship by 
means of any such act, retains possession thereof. 

The term also includes any person who is declared by any Statute to be a 
pirate, 

The act of any such person is called piracy. 

1 As published in the Queensland Statutes (Brisbane, 1911), I, 341. 

* The definition of robbery is contained in section 409 of the Act, which reads as follows: 

“ Any person who steals anything, and, at or immediately before or immediately after 
the time of stealing it, uses or threatens to use actual violence to any person or property 


in order to obtain the ge stolen or to prevent or overcome resistance to its being 
stolen, is said to be guilty of robbery.”’ 
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FURTHER DEFINITION OF PIRATES 
80. Any person who does any of the acts following, that is to say,— 


(1) Being a British subject, and being at any place within the juris- 
diction of the Admiralty commits, under colour of a commission from a 
Foreign State or Prince, whether such State or Prince is at war with the 
Sovereign or not, or under pretence of authority from any person what- 
ever, any act of hostility, or any act which, if it were committed on 
land, would be robbery as hereinafter defined, against another British 
subject; or 

(2) Being a British subject, is in any way adherent to or gives aid 
to Her Majesty’s enemies at any place within the jurisdiction of the 
Admiralty, during any war; or 

(3) Whether being a British subject or not, forcibly enters a British 
ship at any place within the jurisdiction of the Admiralty, and throws 
overboard or destroys any part of the goods or merchandise belonging 
to the ship or laden upon it; or 

(4) Being on board a British ship at any place within the jurisdiction 
of the Admiralty— 

(a) Turns pirate, enemy, or rebel, and piratically runs away with 
the ship, or any boat, ordnance, ammunition, or goods 
belonging to it or laden upon it; or 

(b) Voluntarily yields up the ship or any such thing as last men- 
tioned to a pirate; or 

(c) Brings a seducing message from a pirate, enemy, or rebel; or 

(d) Consults or conspires with, or attempts to corrupt, any master 
or officer of a ship, or any seaman, with intent that he should 
run away with or yield up any ship, goods, or merchandise, 
or turn pirate, or go over to pirates; or 

(e) Lays violent hands on the master of the ship, with intent to 
hinder him from fighting in defence of the ship and goods 
committed to his trust; or 

(f) Confines the master of the ship; or 

(g) Makes, or endeavours to make, a revolt in the ship; or 

(5) Being a British subject in any part of the world, or, whether 
being a British subject or not, being in any part of Her Majesty’s 
— or on board a British ship in any part of the world, know- 
ingly— 

(h) Trades with a pirate in any manner whatever; or 

(i) Furnishes a pirate with ammunition, provisions, or stores of 
any kind; or 

(j) Fits out a ship or vessel with a design to trade with or supply 
or correspond with, a pirate; or 

(k) Conspires or corresponds with a pirate; 


is also deemed to be a pirate, and his act is also called piracy. 


PUNISHMENT OF PIRACY 


81. Any person who, within the territorial jurisdiction of Queensland, 
commits piracy, is guilty of a crime, and is liable to imprisonment with hard 
labour for life. 


b 
a 
b 
0 
SI 
fe 


SOUTH AUSTRALIA 933 


If the crime is committed with respect to a ship, and if at or immediately 
before or immediately after the time of committing the crime the offender— 
(a) Assaults any person on board of or belonging to the ship, with 
intent to kill him or to kill any other person; or 
(b) Wounds any such person; or 
(c) Unlawfully does any act by which the life of any such person is 
endangered; 


the offender is liable to the punishment of death. 


ATTEMPTED PIRACY WITH PERSONAL VIOLENCE 


82. Any person who, within the territorial jurisdiction of Queensland does 
any of the acts following with intent to commit the crime of piracy with 
respect to a ship, that is to say,— 

(1) Assaults any person on board of or belonging to the ship, with 
intent to kill him or to kill any other person; or 

(2) Wounds any such person; or 

(3) Unlawfully does any act by which the life of any such person is 
endangered; 


is guilty of a crime, and is liable to the punishment of death. 


AIDING PIRATES 
83. Any person who— 
(1) Brings a seducing message from a pirate; or 
(2) Consults or conspires with, or attempts to corrupt, any master or 
officer of a ship or any seaman, with intent that he should run away 
with or yield up any ship, goods, or merchandise, or turn pirate, or go 
over to pirates; 


is guilty of a crime, and is liable to imprisonment with hard labour for life. 


SOUTH AUSTRALIA 
THE CRIMINAL LAW CONSOLIDATION ACT, 1876! 


226. Whosoever shall commit any robbery upon the high seas, or in any 
haven, river, creek, or place within the jurisdiction of the Admiralty of 
England, shall be guilty of felony, and, being convicted thereof, shall be 
liable to be imprisoned for life, or for any less term, with hard labor. 

227. Whosoever, with intent to commit, or at the time of, or immediately 
before, or immediately after, committing the crime of piracy in respect of 
any ship or vessel, shall assault with intent to murder any person being on 
board of, or belonging to, such ship or vessel, or shall wound any such person, 
or unlawfully do any act by which the life of such person may be endangered, 
shall be guilty of felony, and being convicted thereof, shall suffer death as a 
felon. 

228. Whosoever, being a natural born subject of Her Majesty, or a denizen 

1 As published in The Acts of the Parliament of South Australia, 1876, 50. 
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of the United Kingdom of Great Britain and Ireland, shall commit any 
piracy or robbery, or any act of hostility against any other of Her Majesty’s 
subjects, upon the high seas, or in any haven, river, creek, or place within the 
jurisdiction of the Admiralty of England, under color of any Commission 
from any Foreign Prince or State, or pretence of authority from any person 
whatsoever, shall be guilty of felony, and being convicted thereof, shall be 
liable to be imprisoned for life, or for any less term, with hard labor. 

229. Whosoever, being a commander or master of any ship, or a seaman 
or mariner, shall, in any place within the jurisdiction of the Admiralty, be- 
tray his trust, and turn pirate, enemy, or rebel, and piratically or feloniously 
run away with, or yield up voluntarily to any pirate his ship, or any barge, 
boat, ordnance, ammunition, goods, or merchandise, or shall bring any 
seducing messages from any pirate, enemy, or rebel, or consult, combine, or 
confederate with, or attempt or endeavor to corrupt any commander, master, 
officer, or mariner to yield up or run away with any ship, goods, or mer- 
chandises, or turn pirate, or go over to pirates; and whosoever shall lay 
violent hands on his commander, whereby to hinder him from fighting in the 
defence of his ship and goods committed to his trust, or shall confine his 
master, or make, or endeavor to make, a revolt in the ship, shall be guilty of 
felony, and being convicted thereof, shall be liable to be imprisoned for life, 
or for any less term, with hard labor. 

230. Whosoever belonging to any ship or vessel whatsoever, upon meeting 
any merchant ship or vessel on the sea, or in any port, haven, or creek what- 
soever, shall forcibly board or enter into such ship or vessel, and although he 
shall not seize and carry off such ship or vessel, shall throw overboard or 
destroy any part of the goods or merchandises belonging to such ship or 
vessel, shall be guilty of felony, and being convicted thereof, shall be liable to 
be imprisoned for life, or for any less term, with hard labor. 

231. Whosoever shall in any wise trade with any pirate, by truck, barter, 
exchange, or in any other manner, or shall furnish any pirate, felon, or 
robber upon the seas with any ammunition, provision, or stores of any kind, 
or shall fit out any ship or vessel knowingly, and with a desire to trade with, 
or supply, or correspond with any pirate, felon, or robber upon the seas, or 
shall in any way consult, combine, confederate, or correspond with any 
pirate, felon, or robber upon the seas, knowing him to be guilty of any such 
piracy, felony, or robbery, shall be guilty of felony, and being convicted 
thereof, be liable to be imprisoned for life, or for any less term, with or with- 
out hard labor. 


TASMANIA 
ACT OF JULY 31, 1863! 


LV. Whosoever shall plunder or steal any part of any ship or vessel which 
shall be in distress, or wrecked, stranded, or cast on shore, or any goods, 
1 As published in the Statutes of Tasmania (1883), I, 404. 
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merchandise, or articles of any kind belonging to such ship or vessel, shall be 
guilty of Felony, and being convicted thereof shall be liable to be imprisoned 
for Fourteen years. 


VICTORIA 
THE CRIMES ACT, 1928! 


10. Whosoever unlawfully and maliciously sets fire to any ship or vessel 
or any part thereof or any part of her tackle apparel or furniture or any 
chattel therein, or casts away or destroys any ship or vessel with intent in 
any such case to commit murder or whereby the life of any person is en- 
dangered, shall be guilty of felony and being convicted thereof shall suffer 
death. 

139. Whosoever plunders or steals any part of any ship or vessel in distress 
or wrecked, stranded or cast on shore or any goods, merchandise or articles 
of any kind belonging to such ship or vessel, shall be guilty of felony, and 
shall be liable to imprisonment for a term of not more than ten years. 

229. Whosoever unlawfully and maliciously sets fire to, casts away or in 
anywise destroys any ship or vessel, whether complete or unfinished, shall be 
guilty of felony, and shall be liable to imprisonment for a term of not more 
than fifteen years. 

230. Whosoever unlawfully and maliciously sets fire to or casts away or in 
anywise destroys any ship or vessel with intent to prejudice any owner or 
part owner of such ship or vessel or of any goods on board the same or any 
person who has underwritten or underwrites any policy of insurance upon 
such ship or vessel or on the freight thereof or upon any goods on board the 
same, shall be guilty of felony, and shall be liable to imprisonment for a 
term of not more than fifteen years. 

231. Whosoever unlawfully and maliciously by any overt act attempts to 
set fire to, cast away or destroy any ship or vessel under such circumstances 
that if the ship or vessel were thereby set fire to, cast away or destroyed the 
offender would be guilty of felony, shall be guilty of felony, and shall be 
liable to imprisonment for a term of not more than ten years. 

232. Whosoever unlawfully and maliciously places or throws in, into, upon, 
against or near any ship or vessel any gunpowder or other explosive sub- 
stance, with intent to destroy or damage such ship or vessel or any machinery 
working tools goods or chattels, shall (whether or not any explosion takes 
place and whether or not any injury is done) be guilty of felony, and shall be 
liable to imprisonment for a term of not more than ten years. 

233. Whosoever unlawfully and maliciously damages otherwise than by 
fire, gunpowder or other explosive substance, any ship or vessel, whether 
complete or unfinished, with intent to destroy the same or render the same 
useless, shall be guilty of felony, and shall be liable to imprisonment for a 
term of not more than five years. 

1 As published in the Victorian Statutes (1929), II, 1. 
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234. Whosoever unlawfully masks, alters or removes any light or signal or 
exhibits any false light or signal with intent to bring any ship, vessel or boat 
into danger, or unlawfully and maliciously does anything tending to the 
immediate loss or destruction of any ship vessel or boat and for which no 
punishment is hereinbefore provided, shall be guilty of felony, and shall be 
liable to imprisonment for a term of not more than fifteen years. 

235. Whosoever unlawfully and maliciously cuts away, casts adrift, re- 
moves, alters, defaces, sinks or destroys or in any other manner injures or 
conceals, or unlawfully and maliciously does any act with intent to cut 
away, cast adrift, remove, alter, deface, sink, destroy, or in any other manner 
injure or conceal, any boat, buoy, buoy rope, perch or mark used or intended 
for the guidance of seamen or the purpose of navigation, shall be guilty of 
felony, and shall be liable to imprisonment for a term of not more than five 
years. 

236. Whosoever unlawfully and maliciously destroys any part of any ship 
or vessel in distress or wrecked, stranded or cast on shore or any goods, 
merchandise or articles of any kind belonging to such ship or vessel, shall be 
guilty of felony, and shall be liable to imprisonment for a term of not more 
than ten years. 


WESTERN AUSTRALIA 
THE CRIMINAL CODE ACT, 1902! 
CHAPTER XI.—Prracy 


76. In this chapter the term “pirate” includes any person who on the 
high seas commits, otherwise than as an act of war, and under the authority 
of some Foreign Prince or State, any act with respect to a ship, or any goods 
or merchandise belonging to a ship or laden upon it, which, if the act were 
committed on land, would constitute robbery as hereinafter defined; and 
any person who having on the high seas obtained possession of a ship by 
means of any such act, retains possession thereof. 

The term also includes any person who is declared by any Statute to be a 
pirate. 

The act of any such person is called piracy. 

77. Any person who does any of the acts following, that is to say: 


(1) Being a British subject, and being at any place within the juris- 
diction of the Admiralty, commits, under colour of a commission from a 
Foreign State or Prince, whether such State or Prince is at war with the 
Sovereign or not, or under pretence of authority from any person what- 
ever, any act of hostility, or any act which, if it were committed on 
land, would be robbery as hereinafter defined, against another British 
subject; or 

(2) Being a British subject, is in any way adherent to or gives aid 


1 As published in The Acts of the Parliament of Western Australia, for the First Session 
of the Fourth Parliament (1902), 247. 


WESTERN AUSTRALIA 937 


to His Majesty’s enemies at any place within the jurisdiction of the 
Admiralty, during any war; or 

(3) Whether being a British subject or not, forcibly enters a British 
ship at any place within the jurisdiction of the Admiralty, and throws 
overboard or destroys any part of the goods or merchandise belonging 
to the ship or laden upon it; or 

(4) Being on board a British ship at any place within the jurisdiction 
of the Admiralty— 

(a) Turns pirate, enemy, or rebel, and piratically runs away with 
the ship, or any boat, ordnance, ammunition, or goods 
belonging to it or laden upon it; or 

(b) Voluntarily yields up the ship or any such thing as last men- 
tioned to a pirate; or 

(c) Brings a seducing message from a pirate, enemy, or rebel; or 

(d) Consults or conspires with, or attempts to corrupt, any master 
or officer of a ship, or any seaman, with intent that he should 
run away with or yield up any ship, goods, or merchandise, 
or turn pirate, or go over to pirates; or 

(e) Lays violent hands on the master of the ship, with intent to 
hinder him from fighting in defence of the ship and goods 
committed to his trust; or 

(f) Confines the master of the ship; or 

(g) Makes, or endeavours to make, a revolt in the ship; or 

(5) Being a British subject in any part of the world, or, whether 
being a British subject or not, being in any part of His Majesty’s 
— or on board a British ship in any part of the world, know- 
ingly— 

(h) Trades with a pirate in any manner whatever; or 

(i) Furnishes a pirate with ammunition, provisions, or stores of 
any kind; or 

(j) Fits out a ship or vessel with a design to trade with or supply 
or correspond with, a pirate; or 

(k) Conspires or corresponds with a pirate: 


is also deemed to be a pirate, and his act is also called piracy. 

78. Any person who, within the territorial jurisdiction of Western Aus- 
tralia, commits piracy, is guilty of a crime, and is liable to imprisonment 
with hard labour for life. 

If the crime is committed with respect to a ship, and if at or immediately 
before or immediately after the time of committing the crime the offender— 


(a) Assaults any person on board of or belonging to the ship, with 
intent to kill him or to kill any other person; or 

(b) Wounds any such person; or 

(c) Unlawfully does any act by which the life of any such person is 
endangered; 


the offender is liable to the punishment of death. 

79. Any person who, within the territorial jurisdiction of Western Aus- 
tralia, does any of the acts following with intent to commit the crime of 
piracy with respect to a ship, that it to say: 
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(1) Assaults any person on board of or belonging to the ship, with 
intent to kill him or to kill any other person; or 

(2) Wounds any such person; or 

(3) Unlawfully does any act by which the life of any such person is 
endangered ; 


is guilty of a crime, and is liable to the punishment of death. 
80. Any person who— 
(1) Brings a seducing message from a pirate; or 
(2) Consults or conspires with, or attempts to corrupt, any master 
or officer of a ship or any seaman, with intent that he should run away 
with or yield up any ship, goods, or merchandise, or turn pirate, or go 
over to pirates; 


is guilty of a crime, and is liable to imprisonment with hard labour for life. 


DOMINION OF CANADA 


EDITOR’S NOTE. By the British North America Act, 1867 (30 Vict., c. 3, s. 91), 
exclusive legislative authority over the criminal law, as well as over navigation and shipping, 
is vested in the Parliament of Canada. Hence no piracy laws have been enacted by the 
Provinces. The Dominion legislation was first adopted in 1892 in the Criminal Code of 
that year (55-56 Vict., c. 29). It has been reénacted without change (except as to section 
numbers) in the revisions of 1906 and 1927. 

BrsiiocrapHy: Crankshaw, J., Criminal Code of Canada, 5th ed. (Toronto, 1924); Tre- 
meear’s Criminal Code of Canada, 4th ed. (Calgary, 1929); Burbidge, G. W., A Digest of the 
Criminal Law of Canada (Toronto, 1890), 101 et seg.; Clarke, S. R., Criminal Law as Ap- 
plicable to the Dominion of Canada (Toronto, 1872), 121 et seg.; Dandurand and Lanctot, 
Droit Criminel (Montreal, 1890), 101 et seq. 


THE CRIMINAL CODE (1927)! 
Part I.—GENERAL 
JUSTIFICATION OR EXCUSE 


20. Except as hereinafter provided, compulsion by threats of immediate 
death or grievous bodily harm from a person actually present at the com- 
mission of the offence shall be an excuse for the commission, by a person 
subject to such threats and who believes such threats will be executed, and 
who is not a party to any association or conspiracy, the being a party to 
which rendered him subject to compulsion, of any offence other than treason 
as defined by this Act, murder, piracy, offences deemed to be piracy, at- 
tempting to murder, assisting in rape, forcible abduction, robbery, causing 
grievous bodily harm, and arson. R.S., c. 146, s. 20. 


Part II.—Orrences AGAINST PuBLIC ORDER, INTERNAL AND EXTERNAL 
PIRACY 


137. Every one is guilty of an indictable offence who does any act which 
amounts to piracy by the law of nations, and is liable 
1 As published in Revised Statutes, 1927, c. 36, p. 663. 
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(a) to the penalty of death, if in committing or attempting to commit 
such crime the offender murders, attempts to murder or wounds any 
person, or does any act by which the life of any person is likely to be 
endangered; 

(b) to imprisonment for life in all other cases. R.S., c. 146, s. 137. 


138. Every one is guilty of an indictable offence and liable to imprisonment 
for life who, within Canada, does any of the piratical acts specified in this 
section, or who, having done any of such piratical acts, comes or is brought 
within Canada without having been tried therefor, that is to say: 


(a) Being a British subject, on the sea, or in any place within the 
jurisdiction of the Admiralty of England, under colour of any com- 
mission from any foreign prince or state, whether such prince or state 
is at war with His Majesty or not, or under pretense of authority from 
any person whomsoever commits any act of hostility or robbery against 
other British subjects, or during any war is in any way adherent to or 
gives aid to His Majesty’s enemies; 

(b) Whether a British subject or not, on the sea or in any place 
within the jurisdiction of the Admiralty of England, enters into any 
British ship, and throws overboard, or destroys any part of the goods 
belonging to such ship, or laden on board the same; 

(c) Being on board any British ship on the sea or in any place within 
the jurisdiction of the Admiralty of England, 

(i) turns enemy or rebel, and piratically runs away with the ship, 
or any boat, ordnance, ammunition or goods, 

(ii) yields up voluntarily any ship, boat, ordnance, ammunition 
or goods to any pirate, 

(iii) brings any seducing message from any pirate, enemy or rebel, 

(iv) counsels or procures any persons to yield up or run away with 
any ship, goods or merchandise, or to turn pirate or to go 
over to pirates, 

(v) lays violent hands on the commander of any such ship, in order 
to prevent him from fighting in defence of his ship and goods, 

(vi) confines the master or commander of any such ship, 

(vii) makes or endeavours to make a revolt in the ship; or 

(d) Being a British subject in any part of the world, or whether a 
British subject or not, being in any part of His Majesty’s dominions 
or on board a British ship, knowingly 

(i) furnishes any pirate with any amiunition or stores of any kind, 

(ii) fits out any ship or vessel with a design to trade with or supply 
or correspond with any pirate, 

(iii) conspires or corresponds with any pirate. R.S., c. 146, s. 138. 


139. Every one is guilty of an indictable offence and liable to suffer death 
who, in committing or attempting to commit any piratical act, assaults with 
intent to murder, or wounds, any person, or does any act likely to endanger 
the life of any person. R.S., c. 146, s. 139. 

140. Every one is guilty of an indictable offence and liable to six months’ 
imprisonment, and to forfeit to the owner of the ship all wages then due to 
him, who, being a master, officer or seaman of any merchant ship which 
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carries guns and arms, does not, when attacked by any pirate, fight and 
endeavour to defend himself and his vessel from being taken by such pirate, 
or who discourages others from defending the ship, if by reason thereof the 
ship falls into the hands of such pirate. R.S., c. 146, s. 140. 


Part XII.—SpreciaL PROCEDURE AND POWERS 


591. Proceedings for the trial and punishment of a person who is not a 
subject of His Majesty, and who is charged with any offence committed 
within the jurisdiction of the Admiralty of England, shall not be instituted 
in any court in Canada except with the leave of the Governor General and 
on his certificate that it is expedient that such proceedings should be in- 
stituted. R.S., c. 146, s. 591. 


IRISH FREE STATE 


EDITOR’S NOTE. No legislation relating to piracy has been enacted in the Irish Free 
State. The British legislation would be applied. 


NEWFOUNDLAND 


EDITOR’S NOTE. No legislation on the subject of piracy has been enacted in New- 
foundland. The British legislation is in force. 


DOMINION OF NEW ZEALAND 


EDITOR’S NOTE. Provisions on piracy were contained in the Criminal Code Act of 
1893 (Act No. 56 of 1893). These provisions were reénacted without material change (ex- 
cept as to section numbers) in the Crimes Act of 1908. In the 1908 Act a new section was 
added declaring that nothing in the Act shall affect the law as to the trial or punishment for 
piracy or attempted piracy committed outside the territorial jurisdiction of New Zealand, 
or piracy by the law of nations, or any enactment of the Imperial Parliament with reference 


to piracy or attempted piracy. 


THE CRIMES ACT, 1908! 
Part II].—MartTrers OF JUSTIFICATION OR ExcusE 


44, (1) Except as hereinafter provided, compulsion by threats of im- 
mediate death or grievous bodily harm, from a person actually present at 
the commission of the offence, shall be an excuse for the commission, by a 
person subject to such threats, and who believes that such threats will be 
executed, and who is not a party to any association or conspiracy the being 
a party to which rendered him subject to compulsion, of any offence other 
than treason, murder, piracy, offences deemed to be piracy, attempting to 
murder, assisting in rape, forcible abduction, robbery, causing grievous 
bodily harm, and arson. 


1 As published in the Consolidated Statutes of the Dominion of New Zealand, 1908, I, 
257. 
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Part V.—Crimgs AGAINST PUBLIC ORDER, INTERNAL AND EXTERNAL 
PIRACY 


121. Every one who does any act amounting to piracy by the law of na- 
tions is liable — 


(a) To death, if, in committing or attempting to commit such crime, 
the offender murders, attempts to murder, or wounds any person, or 
does any act likely to endanger the life of any person; and 

(b) To imprisonment with hard labour for life in other cases. 


122. Every one is liable to imprisonment with hard labour for life who 
does any of the following piratical acts:— 


(a) Being a British subject, on the sea or in any place where the 
Admiral has jurisdiction, under colour of any commission from any 
foreign prince or State, whether such prince or State is at war with His 
Majesty or not, or, under pretence of authority from any person what- 
ever, commits an act of hostility or robbery against other British sub- 
jects, or during any war is in any way adherent to or gives aid to His 
Majesty’s enemies: 

(b) Whether a British subject or not, on the sea or in any place where 
the Admiral has jurisdiction, enters into any British ship, and throws 
overboard or destroys any part of the goods belonging to or on board 
such ship: 

(c) Being on board any British ship, on the sea or in any place where 
the Admiral has jurisdiction,— 

(i) Turns enemy or rebel, and piratically runs away with the ship, 
or any boat, ordnance, ammunition, or goods; or 

(ii) Yields them up voluntarily to any pirate; or 

(iii) Brings any seducing message from any pirate, enemy, or rebel; 
or 

(iv) Counsels or procures any person to yield up or run away 
with any ship, goods, or merchandise, or to turn pirate, or to 
go over to pirates; or 

(v) Lays violent hands on the commander of any ship in order to 
prevent him from fighting in defence of his ship and goods; or 

(vi) Confines the master or commander of any such ship; or 

(vii) Makes or endeavours to make a revolt in the ship: — 

(d) Being a British subject in any part of the world, or (whether a 
British subject or not) being in any part of His Majesty’s dominions, 
or on board a British ship, knowingly— 

(i) Furnishes any pirate with ammunition or stores of any kind; or 

(ii) Fits out any ship or vessel with a design to trade with, or sup- 
ply, or correspond with any pirate; or 

(iii) Conspires or corresponds with any pirate. 


123. Every one is liable to suffer death who, in committing or attempting 
to commit any piratical act, assaults with intent to murder or wounds any 
person, or does any act likely to endanger the life of any person. 

124. Every one is liable to six months’ imprisonment, and shall forfeit 
to the owner of the ship all wages then due to such offender,— 
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(a) Who, being a master, officer, or seaman of any merchant ship 
carrying guns and arms, does not, when attacked by any pirate, fight, 
and endeavour to defend himself and his ship from being taken by such 


pirate; or 
(b) Who discourages others from defending the ship, if by reason 


thereof the ship falls into the hands of such pirate. 


125. Nothing in this Act shall in any way affect the law as to the trial 
or punishment for piracy or attempted piracy committed outside the terri- 
torial jurisdiction of New Zealand, or piracy by the law of nations, or any 
enactment of the Imperial Parliament with reference to piracy or attempted 
piracy. 

THE SHIPPING AND SEAMEN ACT, 1908! 
Part [IX.—WRECK AND SALVAGE 


253. (1) Where a ship is wrecked, stranded, or in distress at any place on 
or near the coasts of New Zealand or any tidal water within the limits of 
New Zealand, the Receiver for the district shall, upon being informed of the 
circumstance, forthwith proceed there, and upon his arrival shall take the 
command of all persons present, and shall assign such duties and give such 
directions to each person as he thinks fit for the preservation of the ship and 
of the lives of the persons belonging to the ship (in this Part of this Act 
referred to as ‘‘shipwrecked persons’’) and of the cargo and apparel of the 
ship: ... 

256. (1) Where a ship is wrecked, stranded, or in distress as aforesaid, 
and any person plunders, creates disorder, or obstructs the preservation of 
the ship, or of the shipwrecked persons, or of the cargo or apparel of the ship, 
the Receiver may cause that person to be apprehended. 

(2) The Receiver may use force for the suppression of any such plunder- 
ing, disorder, or obstruction, and may command all His Majesty’s subjects 
to assist him in so using force. 

(3) If any person is killed, maimed, or hurt by reason of his resisting the 
Receiver or any other person acting under the orders of the Receiver in the 
execution of the duties by this Part of this Act committed to the Receiver, 
neither the Receiver nor the person acting under his orders shall be liable 
to any punishment or to pay any damages by reason of the person being 
so killed, maimed, or hurt. 


UNION OF SOUTH AFRICA 


EDITOR’S NOTE. No laws relating to the subject of piracy appear to have been passed 
by any South African legislature, either before or subsequent to Union. The British legisla- 


tion controls. 
See Gardiner, F. G., and Lansdowne, C. W. H., South African Criminal Law and Procedure, 


second edition (Cape Town, 1924), I, 23, 26; Jbid., II, 780. 
1 As published in the Consolidated Statutes of the Dominion of New Zealand, 1908, V, 257. 
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BRITISH INDIA 


EDITOR’S NOTE. No piracy legislation, strictly speaking, has been enacted in India. 
The British legislation controls. The Indian Penal Code of 1860 does, however, contain 
a section with respect to theft from vessels, which is printed below. 

With respect to the jurisdiction of courts to hear cases of piracy in India, the same laws 
have generally been in effect as in the case of the British Colonies. (See editor’s note under 
the head of Dominions and Colonies.) The Admiralty Offences (Colonial) Act, 1849 (12 & 
13 Vict., c. 96), which empowered the local colonial courts to try persons charged with piracy 
and other offences upon the sea, did not by its terms apply to India. But its provisions were 
extended to British India by the Admiralty Jurisdiction (India) Act of 1860 (23 & 24 Vict., 
c. 88), subject to a right in favour of the accused in certain cases to be tried by the High 
Courts of Bengal, Bombay or Madras. 

BisiiocrapPHy: Gour, H.S., The Penal Law of British India, third edition (Calcutta, 1925), 
183 et seq., 2219; Mayne, J. D., The Criminal Law of India (Madras, 1904), 306 et seq.; Ra- 
tanlal and Dhirajlal, The Law of Crimes, ninth edition (Bombay, 1921), 30, 33; Roy, D. C., 
The Indian Penal Code (Calcutta, 1926), 14. 


PENAL CODE OF 1860! 
CHAPTER X VII.—Or OFrreNces AGAINST PROPERTY 


380. Whoever commits theft in any building, tent or vessel, which build- 
ing, tent or vessel is used as a human dwelling, or used for the custody of 
property, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 


HONGKONG 
ORDINANCE NO. 1 OF 1868 


As AMENDED BY LAW REVISION ORDINANCE, 1924, AND THE SUPPRESSION 
oF Prracy AMENDMENT ORDINANCE, 1927? 


An Ordinance to make provision for the more effectual suppression of piracy. 

1. This Ordinance may be cited as the Suppression of Piracy Ordinance, 
1868. 

2. Every person who knowingly sets forth any pirate, or who aids, assists, 
maintains, procures, commands, counsels, or advises any person whomsoever 
to do or commit any piracy, shall be guilty of felony, and shall be liable to 
imprisonment for any term not exceeding fifteen years: 

Provided that where in consequence of such setting forth, aid, assistance, 


1 As published in Roy, D. C., The Indian Penal Code (Calcutta, 1926), 733. 

*Text from The Ordinances of Hongkong, 1844-1923, I, 155; and The Ordinances of 
Hongkong, 1927 (No. 15). 

By the Suppression of Piracy Amendment Ordinance, 1927 (No. 15 of 1927), an addi- 
tional statute, the Piracy Prevention Ordinance, 1914 (No. 23 of 1914), was repealed. The 
latter law had provided that no launch or ship should leave the waters of the Colony on a 
voyage to certain specified destinations in China, unless the ship-owner should have entered 
into a bond, conditioned for the observance of all regulations made under the Ordinance. 
It was further declared lawful for the Governor in Council to make regulations prescribing 
the precautions to be observed with a view to the prevention of piracy. (Compare section 
7 of Ordinance No. 1 of 1868 as amended.) 
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maintenance, procurement, command, counsel, or advice, a piracy with 
murder is committed, such person shall be guilty of felony, and shall suffer 
death or be liable to imprisonment for life. 

(§3, incorporated in §2, by No. 63 of 1911.) 

4. Every person who— 


(1) trades with any pirate, knowing him to be guilty of piracy or to 
be fitted out with the intention of committing piracy; or, 

(2) with the like knowledge, furnishes any pirate with arms, am- 
munitions, provisions, or stores of any kind; or 

(3) fits out any junk, vessel, or boat knowingly and with a design to 
trade with, supply, or correspond with any pirate; or 

(4) in any way consults, combines, confederates, or corresponds with 


any pirate, knowing him to be guilty of piracy, 


shall be guilty of felony, and shall be liable to imprisonment for any term 
not exceeding ten years. 
5. Every person who— 


(1) knowingly receives, entertains or conceals any person guilty of an 
act of piracy; or 

(2) takes into his custody, without lawful authority or excuse, any 
junk, vessel, boat, goods, or chattels which has or have been feloniously 
taken by any pirate, shall be guilty of felony, and shall be liable to 
imprisonment for any term not exceeding ten years: Provided that the 
expression “‘takes into his custody” shall be satisfied by proof that the 
goods and chattels alleged to have been taken into custody were found 
in any house or premises, or on board any junk, vessel, or boat, within 
which the person charged may be found and of which said goods and 
chattels he is unable to give a satisfactory account. 


6. Every person who, being found within the Colony on board any junk, 
vessel, or boat equipped for the purposes of piracy, is unable to satisfy the 
court that he was not on board such junk, vessel, or boat with his own con- 
sent or with the knowledge that the same was equipped for the purposes 
of piracy shall be guilty of felony, and shall be liable to imprisonment for 
any term not exceeding three years. 

7. (1) It shall be lawful for the Governor in Council to make regulations 
for any of the following purposes: 


(a) to provide for such searches of vessels and of persons as may seem 
to him desirable for the purpose of the prevention of piracy, and to 
impose such restrictions on the movements and actions of vessels and 
persons as may seem to him desirable in order to render such searches 
effective; 

(b) to make such other provisions as may seem to him desirable 
with a view to the preventicn of piracy; 


1 Under certain circumstances, flog; ‘ag may be added to the punishment imposed yg 
persons convicted of piracy. See The Peace Preservation Ordinance, 1886, sec. 12A (No. 
10 of 1886), and The Flogging Ordinance, 1903 (No. 3 of 1903). 
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(2) Every person who contravenes any regulation made under this 
Ordinance shall upon summary conviction be liable to a fine not exceed- 
ing one thousand dollars or to imprisonment for any term not exceeding 
six months. 

(3) All regulations made under this Ordinance shall be laid on the table 
of the Legislative Council at the first meeting thereof held after the publica- 
tion in the Gazette of the making of such regulations, and if a resolution be 
passed at the first meeting of the Legislative Council held after such regula- 
tions have been laid on the table of the said Council resolving that any such 
regulation shall be rescinded or amended in any manner whatsoever, the 
said regulation shall, without prejudice to anything done thereunder, be 
deemed to be rescinded or amended as the case may be, as from the date 
of publicatiou in the Gazette of the passing of such resolution. 


Regulations made by the Governor in Council under section 7 of the Suppres- 
sion of Piracy Ordinance, 1868, Ordinance No. 1 of 1868, as amended by the 
Suppression of Piracy Amendment Ordinance, 1927, Ordinance No. 16 of 
1927, on the 15th day of March, 1928.1 


1. In these regulations— 


(1) ‘Passenger’ means any person carried in a vessel, other than the 
owner, charterer and licensee, their families, agents, servants and 
workmen, and the master, pilot, officers, staff and crew; 

(2) “Ship” includes any description of vessel used in navigation in 
the propulsion of which use is made of any mechanical means other 
than oars and sails, also any description of junk or craft, howsoever 
propelled or moved, used or intended to be used for carrying any pas- 
senger; and 

(3) ‘‘Vessel”’ includes any ship or boat, and any other description 
of craft used in navigation. 


2. The Captain Superintendent of Police shall have power to search 
any vessel, and after any search to make further searches, and to detain 
any vessel for such purpose, and he may delegate his powers under this 
regulation. 

3. Every vessel in the waters of the Colony shall stop when hailed by the 
police. 

4, The owners, agents, charterers and licensees shall notify the Captain 
Superintendent of Police confidentially beforehand on any occasion when it 
is expected that treasure will be carried on a ship from or through the waters 
of the Colony. 

5. While any ship is lying alongside a wharf in the harbour of Victoria, no 
person, except persons concerned in the loading or unloading of the cargo 
of the ship, shall be permitted to come on board the ship on the side of the 
ship away from the wharf, and no person whatsoever shall be permitted to 


1 Text from The Ordinances of Hongkong, 1928 (second part), 33. 
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bring or put on board anything, except cargo, on the side of the ship away 
from the wharf. 

6. When the master of any ship propelled by any mechanical means 
other than oars and sails in the waters of the Colony has any cause whatever 
to believe that any vessel may be in need of assistance in respect of a piratical 
attack, it shall be his duty, as far as reasonably may be, to approach such 
vessel as closely as possible, to stand by it, to prevent the access of pirates 
thereto, to assist in rescue work, to call other ships to the aid of the vessel 
attacked, and do all such other acts as may be necessary or advisable to 
assist the said vessel in repelling the attack, and after the attack, and he 
shall act accordingly. 

7. The owner, charterer, agent or licensee of any vessel not required by 
or under these regulations to undergo search may apply to the Captain 
Superintendent of Police for police search of the vessel; the Captain Super- 
intendent of Police may refuse to comply with any such application, or 
may impose conditions on which any such application will be granted; every 
search undertaken pursuant to this regulation shall be deemed to be an 
authorised search under these regulations. 

8. No ship required under these regulations to undergo police search shall 
commence or attempt to commence a voyage or trip except from a place 
and at an hour previously notified to and approved by the Captain Super- 
intendent of Police. 

9. Subject to exemption granted under these regulations no ship shall 
carry or attempt to carry any passenger from the Colony or through the 
waters of the Colony on a voyage to or including any port or place— 

(1) on the Canton River; or 
(2) on the West River or any river or estuary in the province of 
Kwong Tung or the province of Kwong Sai; or 
(3) in either of the said provinces; or 
(4) in Formosa; or 
(5) on the east coast of Asia south of Shanghai and north of Singa- 
pore; 
unless and until a search thereof, conducted in such manner as the Captain 
Superintendent of Police may direct and approve, shall have been carried 
out, nor until the master or other person in charge thereof shall have received 
a certificate in writing signed by the Captain Superintendent of Police, or by 
some police officer authorised by the Captain Superintendent of Police in 
that behalf, from which it shall appear that such search has been completed. 

10. Subject to exemption granted under these regulations and to the 
provisos herein contained, no ship shali carry any passenger or attempt to 
carry any passenger from the harbour of Victoria on any voyage within the 
local trade limits as defined in the Merchant Shipping Ordinance, 1899, or 
leave or attempt to leave any place of mooring or place of call in the waters 
of the Colony and outside the said harbour, while carrying or for the 
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purpose of carrying any passenger to any place within the said local trade 
limits, unless and until a search of the nature mentioned in the foregoing 
regulation 9 has been carried out, nor until the master or other person in 
charge thereof shall have obtained a certificate in writing of the kind men- 
tioned in the said regulation 9: Provided that this regulation shall not apply 
in the case of any launch or motor boat on occasions when it is used solely 
for purposes of pleasure: Provided also that this regulation shall not apply 
to any ship anchoring solely for purposes of navigation. 

11. No ship to which the foregoing regulation 10 applies shall call at any 
place en route unless such place of call and the intended hour of departure 
therefrom has been notified to and approved by the Captain Superintendent 
of Police. Approved hours of departure shall be adhered to. 

12. Except with the permission of the Captain Superintendent of Police, 
or in saving life or rescue work at sea, no person shall be allowed to embark 
on and nothing shall be brought on board any ship after delivery of the 
certificate required by the foregoing regulations 9 and 10 and before leaving 
the waters of the Colony, or arrival at the first place of call therein (notified 
and approved as aforesaid), as the case may be. 

13. (1) Every police officer in carrying out or taking part in any search 
required or authorised by these regulations shall have power to search any 
vessel and its stores and equipment, and the master, officers, staff and crew, 
and their belongings, the passengers and their goods and baggage, and the 
cargo, and every person and thing on board, and every person who may 
apparently be about to go on board and everything which apparently is 
about to be put on board, and may do all such acts and things as may be 
reasonably necessary in order to carry out such search effectually. 

(2) The police officer in charge of any searching party, and any police 
officer superior to him, shall have power to detain any vessel until in his 
opinion the searching shall have been completed. 

(3) It shall be lawful for the police officer in charge of any searching 
party, and any officer superior to him, to order that no passenger or thing 
shall embark or be brought on board without his express consent while the 
search is proceeding; no person shall act contrary to such order; any such 
order shall be in force as soon as the same shall have been communicated to 
the master or other person in charge of the vessel. 

(4) No person shall obstruct any such search or detention. 

14. Every owner, agent, charterer, licensee, master, officer, member of 
staff, member of crew and other person shall render every assistance and 
give all necessary orders and facilities in his power to the police in their 
searches and in all their acts preliminary or incidental thereto and in the 
carrying out of these regulations, and shall use his best endeavours at all 
times to see that no arms or ammunition are smuggled on board. 

15. The Captain Superintendent of Police shall have power, in his discre- 
tion, to exempt any vessel from any provision or requirement of these 
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regulations, either generally, or during any period, or on any occasion, and 
to impose conditions of exemption. Every condition imposed under this 
regulation shall be duly performed and observed by the grantee. 

16. These regulations shall not apply to any vessel being or having the 
status of a ship of war. 


STRAITS SETTLEMENTS 
ORDINANCE NO. 7 (OF 1857, AS REVISED IN 1926)! 


To AUTHORIZE THE ARREST AND DETENTION OF NATIVE VESSELS SUSPECTED 
TO BE PIRATICAL 


1. This Ordinance may be cited as Ordinance No. 7 (Piratical Native 
Vessels). 

2. (1) The chief civil executive officer of any Settlement may, by an 
order in writing signed by him, at any time direct any public officer to 
proceed on board any native vessel being within any port or place within the 
limits of such Settlement and to search such vessel and to take an account 
of the armament thereof and to make such further and other inquiry 
and investigation into the objects, pursuits and movements of the 
master or person in charge of such vessel as the chief civil executive officer 
thinks fit. 

(2) Any person who hinders, obstructs or prevents such search, investiga- 
tion or inquiry, or obstructs such officer or any person aiding him in the 
discharge of his duty, shall, on conviction before a Police Court, be liable 
to a fine not exceeding two hundred and fifty dollars or to imprisonment 
of either description for a term which may extend to six months or to 
both. 

3. Whenever it is proved by oath or affirmation to the satisfaction of the 
chief civil executive officer of any Settlement that there is reasonable cause to 
suspect that any vessel in any port or place within the limits of the said 
Settlement is a piratical vessel or belongs to pirates or is intended to be used 
for piratical purposes or for the purpose of knowingly trading with or furnish- 
ing supplies to pirates, he may, by order in writing signed by him, cause such 
vessel together with her tackle, apparel and furniture, arms, stores and 
ammunition and the goods and merchandise laden therein or any portion 
thereof to be seized and detained. 

4. Whenever any such vessel, furniture, arms, stores, ammunition, goods 
or merchandise are seized and detained under this Ordinance, the chief civil 
executive officer shall forthwith report the circumstance to the Governor, 
who shall give orders as to the detention or release of such vessel or other 
things so seized and detained. 

5. (1) The chief civil executive officer at any Settlement may by order in 


1 As published in The Laws of the Straits Settlements (Edition of 1926), I, 33. 
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writing signed by him summon the master or person in charge and any of the 
crew of any vessel which he has reasonable cause to suspect as aforesaid or 
any other person to attend before him and to produce any document in his 
possession, and may examine such persons upon oath or affirmation for the 
purpose of ascertaining whether such vessel is a piratical vessel or belongs to 
pirates or is intended to be used for any of the purposes referred to in 
section 3. 

(2) Any person, so summoned, who refuses or neglects to attend or to 
produce any document in his possession concerning the matter under inquiry 
or who refuses to give evidence or who wilfully gives false evidence or other- 
wise misconducts himself during such inquiry shall be liable on conviction 
before a Police Court to a fine not exceeding two hundred and fifty dollars or 
to imprisonment of either description for a term which may extend to six 
months or to both. 

6. No vessel or thing seized and detained under the provisions of this 
Ordinance and no property on board such vessel shall be detained for a 
longer period than six months unless within that time proceedings have been 
commenced for the condemnation thereof. 

7. Whenever it is made to appear to the chief civil executive officer of any 
Settlement that there are reasonable grounds to suspect that any native 
vessel is about to proceed to sea from any port or place within the Settlement 
so manned, armed, equipped, furnished or fitted out as to afford reasonable 
ground to suspect that the said vessel is intended for piratical purposes, the 
officer may take such measures as are necessary or proper to prevent such 
vessel from proceeding to sea, so long as the same is manned, armed, 
equipped, furnished or fitted out in a manner which he deems more than 
sufficient for the due navigation and protection thereof as a trading 
vessel. 

8. No damages shall be recovered for the seizure or detention of any vessel 
or thing under the provisions of this Ordinance if it appears that there were 
reasonable grounds to suspect that the vessel or thing so seized or detained 
was piratical or belonged to any pirate or was intended to be used for piratical 
purposes or for the purpose of knowingly trading with or furnishing supplies 
to pirates. 

9. (1) Whenever any vessel or thing is seized or detained under this 
Ordinance proceedings may be taken in any Court having jurisdiction in 
Admiralty over the place where the seizure was made for the condemnation 
or for the restitution of such vessel or thing. 

(2) If in such proceedings it appears to the Court that such vessel or thing 
was piratical or belonged to pirates or was intended to be used for piratical 
purposes or for the purpose of knowingly trading with or furnishing supplies 
to pirates, the same shall be forfeited and condemned notwithstanding that 
there may have been no conviction of the owner or of any other person of 
the crime of piracy. 
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PALESTINE 


MANDATED TERRITORY?! 


EDITOR’S NOTE. No laws on the subject of piracy have been in force in Palestine. 
However, in a despatch, No. 282, August 29, 1930, from the American Consul at Jerusalem 
to the Secretary of State, it is stated that in a draft Penal Code for Palestine, which is under 
consideration, the following clause occurs: 


“Any person who commits piracy or any crime connected with or relating or akin 
to piracy is liable to imprisonment for life.”’ 


BULGARIA 


EDITOR’S NOTE. No laws dealing with piracy or robbery on the sea are in force in 
Bulgaria. 


CHILE 


EDITOR’S NOTE. For comment upon the drafting of the provision dealing with piracy 
in the Penal Code of November 12, 1874, see Fernandez, P. J., Cédigo Penal de la Republica 
de Chile, segunda edicién (Santiago, 1900), II, 214; Lazo, S., Cédigo Penal (Santiago, 1916), 
342. 

See also Larrain, J. J., Derecho Internacional Maritimo (Santiago, 1892), 61. 


CIVIL CODE OF DECEMBER 14, 1855? 


[TRANSLATION] 


Article 641. The seizures made by bandits, pirates, or insurgents, do not 
transfer ownership, and property recaptured must be restored to its owners, 
the latter paying a salvage award to those who recaptured it. 

This reward shall be regulated by that which in analogous cases is granted 
to the captors in war between nations. 

Article 642. If the owners should not appear, the procedure shall be like 
that in the case of things lost; but those making the recapture shall have 
with regard to property which is not reclaimed by its owners in the space of 
one year, counted from the date of the last legal notice, the same rights as if 
such property had been seized in war between nations. 


PENAL CODE OF NOVEMBER 12, 18743 


[TRANSLATION] 


Book II. [X.—Crimes AND OFFENCES AGAINST PROPERTY 
§1. Of the Appropriation of the Movable Property of Another against the 
Will of its Owner. 
Article 432. Whoever, without the will of its owner, and with the inten- 
tion of deriving profit, takes possession of the movable property of another by 


1 Administered by Great Britain. 
2 Text from Cédigo Civil de la Repiiblica de Chile, edicién oficial (Santiago, 1889). 
3 Text from Lazo, S., Cédigo Penal (Santiago, 1916). 
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means of violence against or intimidation of persons, or force against the 
property, commits robbery; in the absence of violence, intimidation and 
force, the offence is theft. 


§2. Of Robbery with Violence or Intimidation of Persons. 


Article 433. Whoever is guilty of robbery with violence or intimidation 
of persons, whether the violence or intimidation takes place prior to the 
robbery in order to facilitate its perpetration, in the act of committing it or 
subsequent to its commission in order to avoid punishment, shall be punished 
by imprisonment [presidio mayor] in its minimum degree! to death: 


1. When because of and upon occasion of the robbery homicide re- 
sults. 

2. When it is accompanied by violation, or mutilation of an important 
member. 

3. When it is committed in an uninhabited place and by a band, if 
because of and upon occasion of this crime any of the injuries are caused 
which are punishable under paragraph one of article 397,2 or the person 
robbed is held for ransom or for more than one day. 

4. In every case the leader of a band which is fully or partially armed. 

A band is deemed to exist when more than three malefactors partici- 
pate in a robbery. 


Article 434. The punishment provided by the preceding article shall 
be applied in every case to pirates. 


NAVIGATION LAW OF JUNE 24, 1878 
[TRANSLATION] 


TitLte II1.—Or tHE Documents WHICH PROVE THE NATIONALITY OF THE 
VESSEL 


§2. Of the Cases in which the Registration is Rendered Void. 


Article 30. The registration of sea-going vessels, is rendered void: 


8. When the ship becomes a privateer, pirate or engaged in the slave 
traffic; ... 


1 By Article 56 of the Penal Code, the penalty of presidio mayor is divided into three de- 
grees, minimum, medium and maximum. The period of the minimum degree is fixed at 
from five years and one day to twelve years; of the medium degree at from twelve years and 
one day to fifteen years; of the maximum degree at from fifteen years and one day to twenty 
years. 

? The injuries referred to are those, the results of which leave the victim insane, incapaci- 
tated for work, impotent, deprived of the use of any important member or noticeably de- 
formed. 

3 Text from Anguita, R., Leyes Promulgadas en Chile, desde 1810 hasta el 1° de Junio de 
1912 (Santiago, 1912), II, 429. 
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CODE OF CRIMINAL PROCEDURE OF JUNE 12, 1906! 


[TRANSLATION] 


TitLe I. Or JURISDICTION AND COMPETENCE IN PENAL MATTERS 


Article 2. Of crimes and ordinary offences perpetrated outside the 
territory of the Republic, the following are subject to Chilean jurisdiction: 


7. Piracy. 


CHINA 


EDITOR’S NOTE. The Ta-Tsing-Leu-Lee, or Imperial Code of Penal Laws, contained 
a law on robbery which provided for the punishment of piracies on the seas, or on great 
rivers. The penalty imposed was death by beheading. In addition to the punishment of 
the piracy itself, it was under the imperial laws a capital offence to provision professed 
pirates. Also to buy plunder from pirates was punishable with flogging and transportation. 
Shortly after the establishment of the Republic, the Provisional Criminal Code of March 
10, 1912, was promulgated. This Code had no provisions dealing specifically with piracy, 
but in Article 374, in the chapter on Theft and Robbery, it was provided that whoever should 
commit robbery on sea (or under certain other special circumstances), should be punished 
with death or imprisonment for a term which was longer than that provided for ordinary 
robbery. By Article 5, however, such clause was made applicable to foreigners only 
when the crime was committed against a citizen of the Republic. In the Criminal Code 
promulgated on March 10, 1928, there are articles dealing specially with the crime of piracy. 
Article 5 provides that these articles shall apply to all crimes committed outside the territory 
of the Republic. On November 18, 1927, there was also promulgated a special law for the 
suppression of brigandage, under which piracy is punishable. So far as can be ascertained, 
this law is still in force. 

BrsuiograpnHy: Ta Tsing Leu Lee, being the Fundamental Laws, and a Selection from the 
Supplementary Statutes, of the Penal Code of China, translated by Sir G. T. Staunton (London, 
1810), 554; Boulais, L. P. G., Manuel du Code Chinois (Shanghai, 1924), 483; Alabaster, E., 
Notes and Commentaries on Chinese Criminal Law (London, 1899), 469-473; The Provisional 
Criminal Code of the Republic of China, translated by the Law Codification Commission 
(Peking, 1919); Escarra, J., Code Pénal de la République de Chine (Paris, 1930). The intro- 
duction to the work last cited contains an historical survey of the Chinese criminal law. 


PROVISIONAL REGULATION FOR THE SUPPRESSION OF 
BRIGANDAGE OF NOVEMBER 18, 1927? 


[TRANSLATION] 


Article 1. Whoever shall commit any of the acts hereinafter specified, 
shall be sentenced to death: 
1. Those who shall kidnap and hold persons for ransom; 


4. Those who shall form bands of three or more persons in order to 
loot or seize firearms, ammunition, vessels, money and other military 


1 Text from Lazo, S., Cédigo de Procedimiento Penal (Santiago, 1917). 
2 Text from Escarra, 5 i Code Pénal de la République de Chine (Paris, 1930), 134. 
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supplies from any public agency, or in order openly to take possession 
of strategic places; 

5. Those who shall assemble in the mountains or in the vicinity of 
water courses and shall resist the public forces; 


14. Those who shall devote themselves to piracy. 


16. Those who shall set on fire things belonging to another as listed 
below: 


E. Vessels having on board a number of persons. 


Article 2. Under any of the circumstances hereinafter stated, the 
punishment applicable shall be reduced by one or two degrees: 

When those committing the offence embraced in the first paragraph 
of the preceding article have not obtained ransom, have not caused 
injury, but have surrendered the victim; 

When those committing the offences stated in the various paragraphs 
of the preceding article, have not attained success by reason of cir- 
cumstances independent of their own volition; 

When those committing offences have nevertheless certain grounds 
of excuse. 


Article 8. The death penalty shall be executed by shooting. 

Article 10. Except as otherwise provided in the present regulation, the 
Penal Code and other special penal laws shall apply. 

Article 11. The period during which the present regulation shall remain 
in force is fixed provisionally at six months.! 


CRIMINAL CODE OF MARCH 10, 1928? 


[TRANSLATION] 
Part I. CuHaprer or APPLICATION 


Article 5. The present Code is applicable to all offences hereinafter 
stated, committed outside of the territory of the Republic: 


5. Offences of piracy, art. 352 and 353. 


Part II. CHapter XXIX.—OrreNces OF ROBBERY, BRIGANDAGE AND 
PIRACY 


Article 352. Whoever navigates any vessel it not being commissioned 
by a belligerent State nor being part of the naval forces of any State, with 


1 “This period, which expired on May 18, 1928, has been extended six months at a time by 
decrees of the National Government dated May 28 and November 17, 1928. Although I 
have not had information of a decree of extension subsequent to this last date, I have cause 
to believe that this regulation is still in force.’’—Note by M. Escarra. 

? Text from Escarra, J., Code Pénal de la République de Chine (Paris, 1930). 
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intent to employ threats or violence against other vessels, or the company 
or cargo of other vessels, commits the offence of piracy and shall be punished 
with death, with imprisonment for life or with imprisonment for not less 
than seven years. 

The individual who, being a member of the crew of a vessel, or a passenger 
on board a vessel, with intent to seize money or goods, employs threats or 
violence against another member of the crew or a passenger on board, and 
navigates or takes command of the vessel, shall be deemed guilty of piracy. 

If the death of any person has resulted from the commission of the above 
offences, the offender shall be punished with death; if serious bodily injury 
has resulted, the offender shall be punished with death or imprisonment for 
life. 

Article 353. Ifa person guilty of piracy commits any one of the following 
offences, he shall be punished with death: 

1. Arson. 


2. Rape. 
3. Voluntary homicide. 


Article 355. In the case of the offences embraced in the present chapter, 
the deprivation of civic rights may also be imposed in accordance with 
articles 57 and 58.! 


COLOMBIA 


EDITOR’S NOTE. The Colombian law of piracy is contained in the Penal Code of 
October 18, 1890. Prior to its adoption the Penal Code of Cundinamarca of October 16, 
1858, was in force in the Nation. This Code included no provisions on the subject of piracy. 
The Code of 1890 (Article 196) originally provided for capital punishment in certain cases. 
This was under authority of Article 29 of the Constitution of August 5, 1886, which provided 
that the legislature might impose the death penalty for certain enumerated crimes, of which 
piracy wasone. But by a constitutional amendment of October 31, 1910, the death penalty 
was abolished in Colombia. Twenty years of presidio was substituted in cases where 
capital punishment had previously been inflicted, unless later legislation should otherwise 


provide. 
See Angel, C. J., Cédigo Penal Colombiano (Bogota, 1921). 


PENAL CODE OF OCTOBER 18, 18902 
[TRANSLATION] 
Boox I.—Titte II.—Cuapter I.—Prrsons PUNISHABLE 


Article 20. The following shall be punished according to this Code, igno- 
rance of its provisions being no excuse: 


5. Nationals of foreigners who commit acts of piracy and are appre- 


1 The civic rights referred to consist of the right to be a public officer; to be a voter; to be 
enrolled in the army; to be an employee or professor in a governmental or public educational 
institution; to be a lawyer. See Article 56 of the Penal Code. 

2 Text from Cédigo Penal de la Rejiiblica de Colombia, edicién oficial (Bogotd, 1906). 
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hended by the Colombian authorities, provided that they have not been 
judged and sentenced in another nation for the said crimes; 


Boox II. Tirte I.—Crimes AGainst THE Nation. CHapTeR IV. 
—PIrRacy 


Article 195. The crime of piracy consists in the perpetration, at sea or in 
ports, of the crimes of robbery, destruction and damage of property, or of 
crimes committed against persons, the perpetrators of the crime travelling on 
armed ships and being classified as pirates, according to International Law. 

Article 196. The gravest cases of piracy are those in which the crime is 
accompanied by premeditated homicide, or rape, or by mutilation or deliber- 
ate wounding which leaves the injured person impotent or blind; or when the 
pirates deliberately leave a person or persons without means of saving 
themselves. 

In any of these cases, those who execute the crime and the captain or leader 
are responsible, and all of them shall suffer the penalty of death.! 

Article 197. Inall other cases of piracy, the offenders shall be punished by 
imprisonment [presidio] for from eight to twelve years. 


COSTA RICA 


EDITOR’S NOTE. In the General Code of Costa Rica of July 30, 1841, piracy and re- 
lated crimes were defined in detail in the chapter on offences against the law of nations 
(Part Second, Articles 166-168). In the Penal Code of April 27, 1880, these articles were 
omitted and the brief statement was made in the chapter on robbery that the punishment 
provided for the latter crime should be applied in every case to pirates (Article 456). This 
law was superseded by the Penal Code of November 30, 1918, in which the crime of piracy 
was dealt with in more detail, under the head of offences against the public security (Articles 
401-402). These provisions were reenacted, with minor changes as to punishment, in 
Articles 419-420 of the Penal Code of April 22, 1924. 

See Orozco, R., Derecho Penal de Costa Rica (San José, 1882), 426. 


PENAL CODE OF APRIL 22, 1924? 


[TRANSLATION] 


Book II. VII.—Crimes AGAINST THE PuBLIC SECURITY. CHAPTER 
3.—PIRACY 


Article 419. The penalty of imprisonment [prisién] in its fourth to its 
sixth degree * shall be imposed upon: 


1 By constitutional amendment of October 31, 1910, the legislature was prohibited from 
imposing the death penalty in any case. It was provided that crimes punished by the death 
penalty in the Penal Code, should in the future be punished by presidio for twenty years, 
unless the law should later provide otherwise. See Actos Legislativos y Leyes de Colombia, 
1910 (Bogotaé, 1911), 7. 

? Text from Cédigo Penal de la Repiiblica de Costa Rica (San José, 1924, official edition). 

‘The punishment specified is fixed by Article 143, as follows: 

Prisién in ag Fourth Degree: From 5 years, 3 months and 1 day to 6 years and 10 
months; 
In the Fifth Degree: From 6 years, 10 months and 1 day to 8 years and 5 months; 
In the Sixth Degree: From 8 years, 5 months and 1 day to 10 years. 
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1. Whoever on the territorial sea or on the rivers of the Republic 
commits any act of violence or depredation against a vessel or against 
persons or things on board, without being authorized by a belligerent 
power, or unless the vessel by means of which the offence is carried out 
belongs to the navy of some recognized State. 

2. Whoever, misusing legitimately granted letters of marque, commits 
any act of depredation or of hostility against national ships or against 
ships of another State, which he is not authorized to attack. 

3. Whoever takes possession of a vessel or of anything belonging to 
her equipment, by means of fraud or violence committed against her 
commander or crew. 

4. Whoever delivers to pirates a vessel, or her cargo or anything 
belonging to her crew. 

5. Whoever by threats or violence hinders the commander or the 
crew in the defense of a vessel attacked by pirates. 

6. Whoever for his own or any other account, equips a vessel intended 
for piracy. 

7. Any Costa Rican or foreigner residing in the Republic, who trades 
with pirates or conceals them or renders them aid of any kind. 

8. The commander of any armed vessel who navigates with two or 
more letters of marque from different States. 


Article 420. If the acts of violence or hostility mentioned in the preceding 
article result in any of the injuries enumerated in Articles 258 and 259,! or 
if they are the cause of the death of any person on board or outside of the 
vessel attacked, the punishment to be applied shall be prestdio temporal in its 
fourth degree to presidio for an indeterminate period.” 


CUBA 


EDITOR’S NOTE. The Spanish Penal Code of 1870 was extended to Cuba in 1879. It 
was continued in effect after the establishment of Cuban independence, and no changes with 
respect to piracy have been made by subsequent legislation in Cuba. This Code is the same 
as that in force in the Philippine Islands and the articles dealing with piracy are printed 
herein under the latter head. For an historical review of the Cuban criminal law, see the 
introductory note to Betancourt’s edition of the Penal Code (Havana, 1913). 


CZECHOSLOVAK REPUBLIC 


EDITOR’S NOTE. The Military Penal Code of January 15, 1855, of the Austro- 
Hungarian Empire, is in force in the Czechoslovak Republic. Paragraph 490 of this Code 
provides for the punishment of pirates who are captured by naval forces. If the capture 
is made by other persons, the only legislation under which the pirates could be prosecuted 


! The injuries mentioned in Articles 258 and 259 are: Damage or wounds resulting in a 
mental disease or other permanent or probably incurable suffering, or permanent disability 
for work, or the loss of a sense, of an organ, or of an important limb or of speech, or of the 
capacity to beget or to conceive; 

A wound producing a persistent weakness either of health or of a sense, or of an important 
organ or limb, or a permanent impediment of speech; or a wound endangering the life of the 
rson injured, or leaving him deformed or with a permanently scarred face, or rendering 

unfit for work for thirty days or more. 

2 Presidio temporal in its fourth degree involves confinement for a minimum period of 15 
years and one day. (Article 143.) 
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consists in the ordinary provisions on robbery contained in the Civil Penal Code. The 
applicable Code is the Civil Penal Code of Austria, of May 27, 1852. Paragraphs 190-196, 
dealing with robbery, make no reference to piracy or to robbery on the seas. For the text 
of this Code, see Reichs-Gesetz-und Regierungsblatt fiir das Kaiserthum Oesterreich, Jahrgang 
1852, 497. 


MILITARY PENAL CODE OF JANUARY 15, 1855! 


[TRANSLATION] 


CHAPTER X VII.—Or RoBBERY 


§483. One is guilty of robbery, who uses violence against a person, to 
obtain possession of movable property belonging to that person or another, 
whether the violence consist in assault or merely threat. 

§490. If with the intention of unlawfully taking possession of a ship or 
vessel or a person or goods on board, violence has been used towards one or 
more persons at sea (§483), that is to say if an act of piracy has been com- 
mitted; whosoever has taken part therein and is brought in by the navy, in 
time of war and in time of peace, shall be punished with death by hanging, 
whether the act of piracy has been accomplished or not. 

§491. Whoever conceals, deals in or disposes of property, knowing that it 
has been taken by robbery, be it only of small amount or value, is guilty of 
being an accomplice to the robbery, and is punishable with imprisonment 
at hard labor for from one to five years; or for from five to ten years where 
the property is of considerable value, or the accomplice has by his act been 
delinquent in an official duty or service. 


FREE CITY OF DANZIG 


EDITOR’S NOTE. No laws dealing with piracy have been enacted in Danzig. The 
German Penal Code of May 31, 1870, is in force, article 250 of which refers to robbery on the 
open sea. 


DENMARK 


EDITOR’S NOTE. In the new Danish Penal Code of April 15, 1930 (Lovtidende for 
Kongeriget Danmark for Aaret 1930, 697), there are no provisions on the subject of piracy. 
In a despatch, No. 34, August 18, 1930, from the American Minister to Denmark to the 
Secretary of State, it is stated that such provisions were omitted for the reason that they 
were considered superfluous. 

The preceding Penal Code of February 10, 1866, in the chapter on robbery, contains the 
following: 


§244. Whoever shall be guilty of piracy or of equipping a vessel for this purpose, 


shall be punished with imprisonment at hard labor for life or, if circumstances so war- 
rant, especially in case of loss of life as a consequence of such piracy, shall suffer capital 
punishment.? 


1 Text from Reichs-Gesetz-Blatt fiir das Kaiserthum Oesterreich, Jahrgang 1855, 68. 
* Text from Sammlung Ausserdeutscher Strafgesetzbiicher (Berlin, 1901), XVI, 49. 
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DOMINICAN REPUBLIC 


EDITOR’S NOTE. No laws dealing with piracy have been found. Ina Despatch, No. 
242, December 15, 1930, from the American Minister to the Dominican Republic to the 
Secretary of State, the following report is made of the opinion of an attorney of Santo Do- 
mingo upon this subject: 

Sn No special law regarding piracy has ever been enacted by the Dominican Re- 
public. 

“2. No special provision regarding piracy appears in the civil, criminal, maritime or 
military codes. 

“3. So far as he can ascertain no special provision directly bearing upon piracy exists 
in any special law. 

“4, Various provisions bearing indirectly upon the question exist in various special 
laws, such as one passed in 1896. These provisions, so far as he can ascertain, can in no 
sense be termed piracy laws. 

“5, The general provisions of treaties and of private international law as generally 
recognized, would be applied by Dominican courts in judging any case of piracy. 

“6. He believes that, if a case involving piracy should arise, the provisions of the old 
Spanish codes might be applied by the local courts in view of the fact that they have 
never been expressly repealed.” 


ECUADOR 


EDITOR’S NOTE. In the Penal Code of April 17, 1837, there was a single article (525) 
dealing with piracy, which was contained in the chapter on robbery. It provided merely 
that pirates who were chiefs, or commanders of vessels which engaged in piracy, should be 
condemned to death, while the subordinates should be punished with imprisonment. In the 
Penal Code of November 3, 1871, the subject of piracy was transferred to the chapter on 
crimes and offences against international law (Articles 129-134). The crime of piracy was 
defined in some detail and the death penalty was imposed in aggravated cases. Two prin- 
cipal changes were made in these provisions by the Penal Code of 1906. The first consisted 
in the elimination of the death penalty, and the second in the insertion of a broad provision to 
the effect that all privateers should be considered pirates and punished as such. Under the 
Code of 1871 privateers had been treated as pirates only when their ships belonged to one of 
the nations which had abolished privateering, or in other cases only when they did not ex- 
hibit legitimate letters of marque or when their acts lacked the requisites necessary to be 
deemed legal. 


CIVIL CODE (EDITION OF 1889)! 


[TRANSLATION] 


Article 630. The seizures made by bandits, pirates, or insurgents, do not 
transfer ownership, and property recaptured must be restored to its owners, 
the latter paying a salvage award to those who recaptured it. 

This reward shall be regulated by that which in analogous cases is granted 
to the captors in war between nations. 

Article 631. If the owners should not appear, the procedure shall be 
like that in the case of things lost; but those making the recapture shall have 
with regard to property which is not reclaimed by its owners in the space of 
one year, counted from the date of the last legal notice, the same rights as if 
such property had been seized in war between nations. 


1 Text from Cédigo Civil de la Repiiblica del Ecuador (New York, 1889). 
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DECREE OF OCTOBER 5, 1900! 


[TRANSLATION] 


Article 2. All those who shall invade Ecuador by force of arms are 
declared to be pirates. 

Article 3. All those who in any way aid the invaders are declared to be 
traitors to the Country. 


CODE OF CRIMINAL PROCEDURE OF JUNE 2, 1906? 
[TRANSLATION] 
TitLeE I. Sxctrion I.—Or JurispIcTION 


Article 2. The following are subject to the criminal jurisdiction of 
Ecuador: 


6. Pirates who have not been judged in another nation; . . . 


PENAL CODE OF 19063 
[TRANSLATION] 
CuHaPpTeR II.—CrIMES AND OFFENCES AGAINST INTERNATIONAL LAW 


Article 88. The crime of piracy, or assault committed by force of arms, on 
the high sea or on the waters or rivers of the Republic, shall be punished with 
imprisonment [reclusién mayor extraordinaria]. 

Article 89. Those who navigate in armed vessels with two or more letters 
of marque from different nations, or without letters or register, or other 
document proving the legitimacy of their voyage, shall be deemed to be 
pirates, even though they do not commit other acts of piracy, and the com- 
mander or captain shall be punished with from eight to twelve years of im- 
prisonment [reclusién mayor]; anc the members of the crew found guilty 
shall be punished with from four to eight years of the same penalty. 

Article 90. Whoever maliciously surrenders to pirates the vessel aboard 
which he may be, shall be punished with imprisonment [reclusién mayor 
extraordinaria]. 

Article 91. All privateers shall be deemed to be pirates and punished as 
such, 

Article 92. Whoever knowingly trades with pirates within the territory 
of the Republic, shall be punished as their accomplice. 


EGYPT 


EDITOR’S NOTE. There appear to be no laws in force in Egypt which deal with 
piracy or robbery on the sea. 


1 Text from Decretos y Leyes sancionados en el Afio 1900 (Quito, 1901), 17. 

? Text from Cédigo de Enjuiciamientos en Materia Criminal (Quito, 1906). 

* Text from enclosure with Despatch No. 56, October 14, 1930, from the American Minis- 
ter to Ecuador to the Secretary of State. 
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PIRACY LAWS 


ESTONIA 


EDITOR’S NOTE. The imperial Russian Penal Code of 1885 and Code of Commerce of 
1903 have been adopted in Estonia, and contain the law on the subject of piracy. A new 
Estonian Criminal Code was approved on March 26, 1929, but according to the latest infor- 
mation available, this Code has not yet been put into effect. When in operation, it will 
supersede the Russian Code of 1885. Its provisions with regard to robbery on the sea are 
printed herein for purposes of information. 


PENAL CODE OF 1885! 
[TRANSLATION] 


CuapTer III.—Section I.—RoBBERY 


Article 1630. For robbery on the street of a city, town or village, or on a 
highway or any other public road, even if this be a village road, or on the 
open sea, or in port, as well as on a lake or on rivers and canals used as water- 
ways, the offenders are sentenced to: 


loss of all civil rights and imprisonment at hard labor for the term of from 
eight to ten years. 


Article 1633. For robbery committed by a band, formed for this purpose, 
or generally for crimes of similar character, the guilty are sentenced to: 
loss of all civil rights and imprisonment at hard labor: 
Initiators, leaders and the most important offenders—for the term of 
from twelve to fifteen years; 
and others—from ten to twelve years. 


CODE OF COMMERCE OF 1903? 
[TRANSLATION] 


Boox II.—On CommerciAL MARITIME NAVIGATION. CHAPTER VIII.—ON 
THE PROTECTION OF MERCHANT SHIPS AND VESSELS. Section III.— 
Piracy AND RIGHT OF DEFENCE 


Article 424. A person who attacks a ship in a port, harbor or on the 
water or at sea and loots it, shall be subjected to trial and punished in accord- 
ance with the provisions of article 1630, of the Penal Code. 

Article 425. In case the master of a vessel, forgetting his duties and hav- 
ing corrupted his subordinates, commits a predatory raid or attack on places 
on shore, he shall be subjected to trial and punished in accordance with 
article 1633 of the Penal Code. 

Article 426. If a merchant vessel, without the knowledge of, or orders 
from military or civil authorities, commits a raid or attack on a place on 
shore or on another vessel, even if this action takes place in time of war, 
such action shall be regarded as piracy and violence. 

Article 427. It shall not be regarded as piracy if the master of a ship, 


1 Text from Svod Zakonov Rossiiskoi Imperti (Petrograd, 1916), XV, 5. 
I. D., Svod Zakonov Rossitskoi Imperti (St. Petersburg, 
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having run short of provisions, not owing to his own fault, and being in 
extreme necessity thereof, takes from another ship, which he may meet, the 
required provisions, even if by an act of violence, but in conformity with 
rules laid down for such cases. [See articles 434—437.] 

Article 428. If a pirate raids a vessel, regardless of the place where this 
takes place, the master of the vessel is obliged to defend with all his power, 
even without the knowledge of the authorities, and in such case, if he cap- 
tures the vessel of the raider, he is obliged to take such vessel to a port or 
transfer it to a Russian man-of-war, together with all cargo and without 
having touched the latter. 


Boox III.—Borromry AND BORROWING OF PROVISIONS ON THE SEA. 
II.—Or BorrowIncG OF PROVISIONS ON THE SEA 


Article 434. In case of extreme shortage of provisions, the master upon 
meeting another vessel may borrow the same upon mutual agreement with 
the master navigating the latter vessel, and even against his will and consent 
in case he, having neglected the rules of humanity, has refused assistance to 
one who is suffering extreme need. 

Article 435. The master who for the sake of avoiding the danger of 
starvation, is forced to takz from the vessel which he has met the quantity of 
provisions necessary for the maintenance of his crew, must act in so doing 
with extreme caution, and by no means must take more provisions than the 
minimum needed in order not to subject to starvation the one from whom 
he takes. 

Article 436. The master must take the provisions by measure and weight 
and must leave with the master from whom he has taken the same a written 
document indicating his name, the name of the vessel, the owner thereof, the 
port of sailing and that of destination, the quantity of provisions taken and 
the conditions in regard to payment forthe same. Similar written document 
must be received by him also from the master from whom he has taken the 
provisions. 

Article 437. Upon arrival at the first port of each of these vessels, the 
master must report the written document left with him by the other master 
to the customs office, showing how much provisions he had at the time of 
leaving the last port, and explaining the unexpected events or adverse winds 
which hindered the voyage. 


CRIMINAL CODE OF MARCH 26, 1929! 
[TRANSLATION] 
PartII. CHapter XXXII.—Tuert, RoBBERY AND ExTORSION 
Article 555. A person guilty of taking movable property by robbery with 
the intention of assuming ownership thereof, by rendering a person senseless, 


1Text from Riigi Teataja, Nr. 56 (June 20, 1929). This code has not yet been put into 
operation. 
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causing an injury, making a punishable threat, or by committing an act of 
violence, shall be sentenced for this robbery: 


to imprisonment not over six years. 
If the robbery was committed: 
1/In conjunction with a very serious or serious injury; 
2/On the open sea; 
3/By several persons, who entered for this purpose an inhabited build- 
ing or any other room; 
4/By a person who had equipped himself with arms either for attack 
or defence; 
5/By a person who had been punished not less than twice for theft, 
robbery, extorsion or cheating, if the robbery is committed within 
five years from the day of completion of the serving of the term 
of punishment for one of the above-mentioned crimes, 
then the offender is sentenced: 
to imprisonment at hard labor for the term of not more than fifteen 
years. 
If the robbery was committed: 
1/By a band; 
2/By a person, who had been punished not less than three times for 
theft, robbery, extorsion or cheating, if the robbery is committed 
within five years from the day of completion of the serving of the 
term of punishment for one of the above-mentioned crimes, 
then the offender is sentenced: 
to death or indefinite imprisonment at hard labor. . . . 
An attempt is punishable. 


ETHIOPIA 
EDITOR’S NOTE. Ethiopa has no laws on the subject of piracy. 


FINLAND 
PENAL CODE OF DECEMBER 19, 1889! 


[TRANSLATION] 


CHAPTER XX XI.—ROBBERY AND EXTORTION 


Section 1. Whoever by means of violence against the person or threats 
which imply imminent danger to life or health, takes goods or money belong- 
ing to another, with the intention of appropriating the same or of obtaining 
it for another without lawful ground, shall be punished, for robbery, with 
imprisonment for not to exceed six years. 

Attempted robbery is punishable. 

Section 2. Whoever commits robbery: 


1. Against the mails; 
2. Against a traveler by land or by water; 
3. Against an individual who, by reason of riot, enemy invasion, fire, 


1Text from Beauchet, L., Code Pénal de Finlande (Nancy, 1900). See also the text in 
German in Sammlung Ausserdeutscher Strafgesetzbiicher, VII (Berlin, 1891). 
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flood, shipwreck, epidemic, or other similar danger, is unable to protect 
his property; or 

4. During the night, in a house or in a ship inhabited by another 
person, if the guilty party has hidden himself or introduced himself 
therein without permission with the intention of committing theft or 
robbery; 


shall be punished for such grave robbery with imprisonment for a term of 
from two to ten years. 
The same provision shall apply in cases where the robbery is committed 
by two or more persons who have joined together to commit robbery or theft. 
An attempt to commit the offence described in this paragraph is punish- 


able. 
Section 7. Everyone who is sentenced to punishment for robbery or 
extortion, shall likewise suffer the deprivation of civic rights.! 


FRANCE 


EDITOR’S NOTE. By the Marine Ordinance of August, 1681, the Judges of the Ad- 
miralty were vested with jurisdiction over piracies and over crimes generally committed 
upon the sea (Book I, Title II, Art. X). Further provisions on the subject of piracy were 
contained in Book III, Title IX, of the Ordinance, under the heading of Prizes. By Article 
III of this title, French subjects were forbidden to accept commissions from other states, to 
arm vessels of war and to cruise the sea under their flag, under penalty of being treated as 
pirates. By Article IV all vessels were declared to be lawful prize which were commanded 
by pirates, or other persons sailing the sea without the commission of any prince or sovereign 
state. Article V declared that every vessel fighting under a flag other than that of the State 
by which it was commissioned, or having commissions from two different States, should be 
lawful prize; and that if it were armed for war, the captains and officers should be punished 
as pirates. Under Article X, ships and goods of Frenchmen or allies, retaken from pirates 
and reclaimed within a year and a day, should be returned to the owners, upon the payment 
of a third of the value of the ship and merchandise, as a charge for recapture. 

Similar provisions were contained in an ordinance of September 5, 1718, dealing with 
piracy in the seas of the West Indies. This ordinance further provided that pirates should 
be punished with death and confiscation of goods, and that their accomplices should be 
condemned to the galleys for life. By a decree of October 29, 1798, it was provided that 
every native citizen of an allied or neutral country who should accept a commission given by 
the enemies of France, or should become a member of the crew of enemy vessels, should be 
declared a pirate and treated as such. 

The important legislation of the 19th century is contained in a decree of May 22, 1803, and 
a law of April 10, 1825. The decree of 1803, dealing with prize law, reenacted in articles 51, 
52 and 56 the provisions of articles 4, 5 and 10 of Book III, Title LX, of the ordinance of 1681. 
In article 34 it was also provided that every captain convicted of engaging in privateering 
under several flags, together with his abettors and accomplices, should be prosecuted and 
condemned as a pirate. So far as these articles define the crime of piracy they have been 
superseded by the law of April 10, 1825. The rules now in force with regard to the definition 
and punishment of the crime of piracy are contained in this latter law. An ordinance of 
April 26, 1829, provides that the law of 1825 shall be effective in the French colonies beyond 
the seas. 

BrstiogRrapuy: Carpentier and du Saint, Répertoire Général Alphabétique du Droit Fran- 


1 See Chapter II, §14, of the Penal Code. 
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(Paris, 1902), XXX, 716 et seq.; [bid., XX XI, 638 et seq.; Charet, J., Droit Maritime 
International (Paris, 1907), 36-38; Fauchille, P., Droit International Public, huiti¢me édition 
(Paris, 1925), I, 72-98; Morin, A., Dictionnaire du Droit Criminel (Paris, 1842), 585-586; 
Mouton, E., Les Lois Pénales de la France (Paris, 1868), I, 873-893; Pradier-Fodéré, P., 
Droit International Public (Paris, 1891), V, 773-882; Ripert, G., Droit Maritime, troisiéme 
édition (Paris, 1929), I, 554; Rosse, E., Guide International du Commandant de Batiment de 
Guerre (Paris, 1891), 9-16; Saint-Edme, M. B., Dictionnaire de la Pénalité (Paris, 1828), V, 
77-78; Le Sellyer, A., Traité du Droit Criminel (Paris, 1844), V, 137 et seq.; Valin, R.-J., 
Nouveau Commentaire sur lV’ordonnance de la Marine, du Mois d’Aott, 1681 (La Rochelle, 
1766). 


DECREE OF MAY 22, 1803! 
[TRANSLATION] 


Article 51. All vessels shall be lawful prize which belong to enemies of 
the State, or are commanded by pirates, free-booters or other persons sailing 
the sea without the special commission of any power. 

Article 52. Every vessel fighting under a flag other than that of the State 
by which it is commissioned, or having commissions from two different 
powers, shall also be lawful prize; and if it is armed for war, the captains and 
officers shall be punished as pirates. 

Article 56. The ships and goods of Frenchmen or allies, retaken from 
pirates, and reclaimed within a year and a day from the declaration which 
shall have been made thereof, shall be returned to the owners upon the 
payment of one third of the value of the ship and merchandise, as a charge 
for recapture. 


LAW FOR THE SAFETY OF NAVIGATION AND MARITIME 
COMMERCE, OF APRIL 10, 1825? 


[TRANSLATION] 
TiTLE I.—Or THE CRIME OF PIRACY 
Article 1. The following shall be prosecuted and condemned as pirates: 


1. Every individual belonging to the crew of any ship or vessel 
whatsoever, armed and navigating without being or having been 
equipped, for the voyage, with passport, crew list, commissions or 
other documents proving the legitimacy of the expedition; 

2. Every commander of a ship or vessel which is armed and carries 
commissions issued by two or more different powers or States. 


Article 2. The following shall be prosecuted and condemned as pirates: 


1. Every individual belonging to the crew of a French ship or vessel 
who commits with armed force acts of depredation or of violence, either 
against French ships or ships of a power with which France is not at 
war, or against the crew or cargo of such ships; 

2. Every individual belonging to the crew of a foreign ship or vessel, 
who outside of a state of war and without being equipped with letters 


1 Text from Carette, A.-A., Lois Annotées, 1789 a 1830 (Paris, 1854), 638. 
2 [bid., 11382. 
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of marque or regular commissions, commits the acts aforesaid against 
French ships, their crew or cargo; 

3. The captain and officers of any ship or vessel whatsoever who may 
have committed acts of hostility under a flag other than that of the 
State by which he has been commissioned. 


Article 3. The following likewise shall be prosecuted and condemned as 
pirates: 

1. Every Frenchman or naturalized Frenchman who, without the 
authorization of the king, accepts the commission of a foreign power to 
command a ship or vessel armed for privateering; 

2. Every Frenchman or naturalized Frenchman who, having ob- 
tained, even with the authorization of the king, the commission of a 
foreign power to command an armed ship or vessel, commits acts of 
hostility against French ships, their crew or cargo. 


Article 4. The following also shall be prosecuted and condemned as 
pirates; 

1. Every individual belonging to the crew of a French ship or 
vessel, who, by fraud or violence against the captain or commander, 
takes possession of the said vessel; 

2. Every individual belonging to the crew of a French ship or vessel 
who surrenders the same to pirates or to the enemy. 


Article 5. In the case provided for in paragraph 1 of article 1 of the 
present law, the pirates shall be punished, as follows: the commanders, 
leaders and officers, with the penalty of penal servitude for life, and the other 
members of the crew with that of penal servitude for a term. Every indi- 
vidual guilty of the crime specified in paragraph 2 of the same article shall 
be punished with penal servitude for life. 

Article 6. In the cases provided for in paragraphs 1 and 2 of article 2, if 
acts of depredation and violence have been committed without homicide or 
the infliction of wounds, the commanders, leaders and officers shall be pun- 
ished with death, and the other members of the crew shall be punished with 
penal servitude for life. And if these acts of depredation or violence have 
been preceded, accompanied or followed by homicide or the infliction of 
wounds, the death penalty shall be imposed without distinction upon the 
officers and other members of the crew. The crime specified in paragraph 3 
of the same article shall be punished with penal servitude for life. 

Article 7. The penalty for the crime provided for in paragraph 1 of article 
3 shall be that of imprisonment [réclusion]. Whoever shall have been found 
guilty of the crime provided for in paragraph 2 of the same article shall be 
punished with death. 

Article 8. In the case provided for in paragraph 1 of article 4, the penalty 
of death shall be imposed upon the leaders and officers, and that of penal 
servitude for life upon the other members of the crew. And if the deed has 
been preceded, accompanied or followed by homicide or the infliction of 
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wounds, the penalty of death shall be imposed without distinction upon all 
the members of the crew. The crime provided for in paragraph 2 of the same 
article shall be punished with the penalty of death. 

Article 9. The accomplices of the crimes specified in paragraph 2 of 
article 1, paragraph 3 of article 2, paragraph 2 of article 3 and paragraph 2 
of article 4, shall be punished with the same penalties as the principal per- 
petrators of the said crimes. The accomplices of all other crimes provided 
for by the present law shall be punished with the same penalties as the mem- 
bers of the crew.—All in accordance with the rules fixed by articles 59, 60, 
61, 62 and 63 of the Penal Code,! and without prejudice, in such case, to the 
application of articles 265, 266, 267 and 268 of the said code. 

Article 10. The proceeds of the sale of ships and vessels captured because 
of piracy shall be distributed in conformity to the laws and regulations on 
maritime prizes.2, When the seizure shall have been made by ships of com- 
merce, such ships and their crews shall be, with regard to the cognizance and 
distribution of the proceeds, assimilated to vessels equipped with letters of 
marque and to their crews. 


TitTLE IJ].—[This deals with the crime of barratry.] 
TITLE IJI].—PROSECUTION AND JURISDICTION 


Article 16. When vessels shall have been captured because of piracy, 
the bringing of the accused persons to trial shall be delayed until the validity 
of the seizure has been adjudicated. This delay shall not preclude the prose- 
cution, nor the examination provided for by the criminal procedure. 

Article 17. If there is a capture of ships or arrest of persons, those accused 
of piracy shall be tried by the maritime court of the chief-town of the mari- 
time district, into the ports of which they shall have been brought. In all 
other cases, the accused shall be tried by the maritime court of Toulon, if 
the crime has been committed in the strait of Gibraltar, the Mediterranean 
Sea, or the other seas of the Levant, and by the court of Brest, when the 
crime shall have been committed on the other seas. However, when a mari- 
time court has been regularly invested with the trial of one of the accused, 
such court shall try all the other persons accused of the same crime, regardless 
of the time when they may have been detected and of the place where they 
may have been arrested. Persons accused of the crime specified in para- 
graph 1 of article 3 are excepted from the provisions of the present article; 
such persons shall be tried in accordance with the procedure of and by the 
ordinary courts. 

Article 18. The case shall proceed to examination and trial in conformity 


1 The Code referred to is the Penal Code of February 22, 1810. Articles 59 et seq. deal 
with the punishment of accomplices to crime. Articles 265 et seg. deal with the subject of 
combinations of wrong-doers. 

2 With regard to the distribution of the proceeds of condemned vessels, see the decrees of 
February 28, 1801, and May 22, 1803; Carette, Lois Annotées, 1789 @ 1830, 555 and 638. 
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to the provisions of the regulation of November 12, 1806.1 Nevertheless, if, 
for any reason whatever, the witnesses cannot be produced at the trial, 
there shall be substituted the reading of official reports of evidence and of all 
other documents which shall be determined by the maritime court to be of a 
nature to reveal the truth. 

Article 19. The accomplices of the crimes of piracy specified in title I of 
the present law shall be tried by the maritime courts, in the manner provided 
by the two preceding articles. The following, however, are excepted and 
shall be tried by the ordinary courts: persons accused of complicity, who 
are Frenchmen or naturalized Frenchmen, other than those who may have 
aided or assisted the guilty parties in the very act of consummation of the 
crime. And in cases where prosecution shall be instituted simultaneously 
against persons accused of complicity, who are included within the above 
exception, and against the principal offenders, the proceeding and the parties 
shall be remitted to the ordinary courts. 

Article 20. Individuals accused of the crimes or of complicity in the 
crimes specified in title II of the present law, shall be prosecuted and tried 
in accordance with the procedure of and by the ordinary courts. 


General Provisions 


Article 21. Laws and regulations which are not invalidated by the present 
law, particularly those relating to navigation, to arming for privateering and 


to maritime prizes, shall continue to be enforced in so far as they are not in 
conflict with the present law. 


CODE OF MILITARY JUSTICE FOR THE NAVY, OF 
JUNE 4, 1858? 


[TRANSLATION] 


Book II. Tirte I.—Cuapter OF THE MARITIME 
Courts 


Article 90. The maritime courts continue to have cognizance of the acts 
of piracy provided for by the law of April 10, 1825. 

Article 91. The accused is arraigned, either before the maritime court in 
the department in which the crime or offense has been committed, or before 
that in the department in which he has been arrested, without prejudice to 
the provisions contained in article 17 of the law of April 10, 1825. 

1 This regulation deals with the organization, jurisdiction and procedure of the maritime 
courts. For the text, see Carette, Lois Annotées, 1789 a 1830, 732. See also the Code 
of Military Justice for the Navy, of June 4, 1858, the text of which is contained in Devil- 


leneuve and Carette, Lois Annotées, année 1858, 90. 
? Text from Devilleneuve and Carette, Lois Annotées, année 1858, 90. 
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EDITOR’S NOTE. The German criminal law contains no provisions specifically provid- 
ing for the punishment of piracy. In the chapter on robbery in the Penal Code of May 31, 
1870, there is, however, a reference to robbery on the open sea (Article 250). There are also 
in force Provisions for Service Aboard Ship, which contain regulations for the suppression of 
piracy. Under date of August 20, 1877, instructions were issued for commanders of German 
war-ships relating to the suppression of piracy in Chinese waters. While these latter in- 
structions are obsolete in character, they have been frequently cited by text-writers and are 
thought to be of sufficient interest to justify publication. 

Brsiioarapay: Frank, R., Das Strafgesetzbuch fiir das Deutsche Reich, 18. Auflage (Tii- 
bingen, 1929), 551; von Holtzendorff, F., Handbuch des Vélkerrechts (Hamburg, 1887), II, 
571-581; von Liszt, F., Lehrbuch des Deutschen Strafrechts, 25. Auflage (Berlin, 1927), 637; 
Olshausen, J., Kommentar zum Strafgesetzbuch fiir das Deutsche Reich, dritte Auflage (Berlin, 
1890), II, 1021; Perels, F., Das internationale dffentliche Seerecht der Gegenwart, zweite Auflage 
(Berlin, 1903), 108-117; Schlikker, G., Die vélkerrechtliche Lehre von der Piraterie und den thr 
gleichgestellien Verbrechen (Leipzig, 1907); Schwarze, F. O., Kommentar zum Strafgesetzbuch 
fiir das Deutsche Reich, dritte Auflage (Leipzig, 1873), 635; Stiel, P., Der Tatbestand der 
Piraterie (Leipzig, 1905); von Ullmann, E., Vélkerrecht (Tiibingen, 1908), 331-333. 


PENAL CODE OF MAY 31, 1870! 
[TRANSLATION] 
Part II. CuHapter XX.—ROBBERY AND EXTORSION 


Article 249. Whoever, by using violence against a person or threats of 


present danger to body or life, takes from another personal property belong- 
ing to a third party, with the intention of appropriating it illegally, shall be 
punished for robbery with penal servitude. 

lf there are extenuating circumstances, imprisonment for not less than six 
months shall be imposed. 

Article 250. A sentence of penal servitude for not less than five years 
shall be pronounced, when 


1. the robber or an accomplice to the robbery carries a weapon during 
the commission of the act; 

2. several persons cooperate in the robbery, who have confederated 
for the continued commission of robbery or theft; 

3. the robbery is committed on a public road, a street, a railway, a 
public place, on the open sea or a waterway; 

4. the robbery is committed by night in an inhabited dwelling, while 
the offender had entered surreptitiously or by force for the purpose of 
committing robbery or theft or in which he had concealed himself with 
like intent, or 

5. the robber has previously been punished in Germany for robbery 
or a like offence. . . . 


If there are extenuating circumstances, imprisonment for not less than one 
year shall be imposed. 


1013) 1 from Allfeld, P., Die Strafgesetzgebung des Deutschen Reichs, 2. Auflage (Berlin, 
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Article 251. Imprisonment for not less than ten years or for life shall be 
imposed, if in the course of the robbery any person is tortured, or if by reason 
of the exercise of force against any person a severe bodily injury or death is 
caused. 

Article 256. In addition to imprisonment for extorsion the loss of civil 
rights may also be pronounced, and in addition to penal servitude for robbery 
or extorsion the sentence may include subsequent police supervision. 


PROVISIONAL INSTRUCTIONS FOR THE COMMANDERS OF 
GERMAN WARSHIPS IN REGARD TO THE SUPPRESSION 
OF PIRACY IN CHINESE WATERS, OF AUGUST 20, 1877! 


[TRANSLATION] 


I. Procedure, when a German warship puts out for the purpose of investi- 
gating a piratical act of which it has received knowledge, or preparations 
for such an act of which it has received knowledge, or for the purpose of 
ascertaining the facts when a stranded merchant vessel has been robbed. 

II. Procedure, when a German warship happens in its course to encounter 
an act of piracy or preparations for such an act, or is called upon for aid by a 
stranded and robbed merchant vessel; when also no Chinese official or inter- 
preter is present. 

III. Regarding the pursuit of pirates in Chinese inland waters, or within 
Chinese territory. 

IV. Regarding the examination of vessels suspected of piracy. 

V. Regarding the procedure in the case of captured pirates, and also their 
vessels. 

VI. Regarding the assistance of the imperial consuls in promoting the full 
adjustment of the matter, and in the investigation of the facts with regard 
thereto. 


I 


Every German warship which is about to put out in order to investigate 
an act of piracy, has to requisition, through the consul of the port, a Chinese 
official under whose authority all measures are to be undertaken which aid in 
establishing the crime of piracy and in delivering the guilty persons to the 
competent Chinese courts. The consul also furnishes an interpreter. In 
this case the facts should be ascertained in such a way that upon the strength 
thereof the German agent can render the Chinese authorities responsible. 

The effort must also be made to ascertain without doubt: 

1) the robbed vessel, 
2) the place and time of the robbery, 


3) the nature of the cargo of such vessel, 
4) the whereabouts of this cargo, 


1 Text from Perels, F., Das internationale dffentliche Seerecht der Gegenwart, zweite Auflage 
(Berlin, 1903), 311. 
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5) the vessel or vessels, which have committed the robbery, as well as 
the crew thereof. 

6) all other more particular information which the individual case 
demands. 


The steps necessary for the accomplishment of this investigation should so 
far as possible be determined upon and carried out by the official and on land 
by the Chinese local authorities. If the official fails to take action, the 
commander may proceed independently. 


II 


If a commander on the high sea is called upon for aid by a robbed vessel, or 
receives notice of an act of piracy or of preparations therefor, he has the 
right to seize the pirate vessel, to bring it to the nearest Chinese port in 
which a German consul is to be found, and to give to the latter, by the sub- 
mission of a report, the means to set further proceedings in motion. 

The commander of a German war-ship also has the right to do these same 
acts in Chinese territorial waters, provided a Chinese war-ship is not present. 
In the latter case, the Imperial German commander must request pursuit 
and seizure by Chinese war-ships and must inform himself of the measures 
undertaken and of the facts so far as is necessary to give to the nearest 
Imperial consul the means to control the full settlement of the matter by the 
Chinese authorities. 

The report above-mentioned must contain: 

1) an exact account of the incident, 

2) particulars regarding the robbed or threatened vessel, 

3) in case the pirates had already left the robbed vessel and upon the 
arrival of the war-ship were no longer to be seen or had already 
reached Chinese territory, exact particulars regarding the pirate 
ship or ships, their crews, the direction from which they had come 
and in which they had departed, confiscation of tools, weapons, 
articles of clothing, etc., which may have been left behind and 
which might serve to clarify the matter, what and how many 
objects were taken from the cargo and how they were packed, 

4) all other particulars necessary for the clarification of the matter. 


If a commander finds opportunity to render aid to a stranded and robbed 
vessel, without having an official or an interpreter with him, such com- 
mander assumes responsibility for the robbed vessel and its crew until deliv- 
ery to a German consulate. 

The capture of the pirates or coast robbers is, however, entrusted to the 
nearest Chinese authorities. 

The further procedure is regulated by the preceding paragraph. 


In recent times the Chinese government has organized an armed steam- 
fleet for the suppression of piracy on its coasts; it therefore has no longer any 
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lack of suitable means for the pursuit of pirates within its own inland waters 
and territory. 

Acts of piracy committed within Chinese territorial waters ought therefore 
to be prosecuted by the Chinese government. It must be held as a general 
rule, that in these cases a reinforcement of the Chinese police forces and the 
intervention of German war-ships may only occur when German interests are 
affected, and the Chinese authorities so request in writing. But, in order that 
the pursuit may not be ineffectively made or altogether omitted, the com- 
mander must in any event urge the Chinese authorities in writing to carry it on, 
provided this has not already been done by a German consul. 

The pursuit and capture of pirates fleeing from the high sea into inland 
waters, or onto land, is permissible only under the escort of an official and 
when the latter so requests in writing. 

If capture of the pirates cannot be made before they reach Chinese terri- 
tory, the nearest Chinese authority or the first Chinese war-ship encountered 
is to be given responsibility for further pursuit and capture. 


IV 


If a German war-ship encounters a Chinese vessel suspected of piracy, it 
possesses the right of search, but only in the manner permitted in the case of 
vessels of other nations, and upon the assumption of full responsibility for its 
actions. 

In such case the commander possesses the right to confiscate (and throw 
overboard) stink-pots and illegally carried weapons, to take the master and 
other members of the crew on board as hostages, and to proceed as is pro- 
vided in paragraph II, or confining himself to the investigation of the identity 
of the vessel, to prepare a report regarding what has been discovered and to 
deliver the same to the German consul. 


V 


Criminal jurisdiction over pirates seized by German war-ships always rests 
with the Chinese authorities. Therefore, pirates are always to be turned 
over, and strictly through the medium of an Imperial consulate, to the 
Chinese authorities for trial, but upon the condition that the prisoners be not 
tortured or sentenced to punishments which are cruel and in violation of 
civilized practice. 

German subjects, who are captured in company with Chinese pirates, are 
not to be surrendered, but are to be brought to Germany for punishment. 

If German and English war-ships capture pirates jointly, and strictly on 
the high sea, the trial takes place in the nearest English vice-admiralty court. 

But, if, exceptionally, a capture by English and German war-ships should 
have taken place in Chinese territorial waters, the prisoners are to be sur- 
rendered to the Chinese authorities. 
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VI 


The arrest of pirates is the concern of the commander; control over the full 
adjustment of the case on the part of the Chinese authorities is the concern 
of the German consul. 

So far as possible, commanders should give effect to requisitions of the 
consul in such affairs. 


PROVISIONS FOR SERVICE ABOARD SHIP! 
[TRANSLATION] 


Article 912.—Suppression of Piracy. 


a) Definition of piracy. Piracy is any armed undertaking for the 
practice of acts of violence on the seas with predatory intent without 
state authorization. 

b) Procedure when meeting with pirates on the high seas. It is the right 
and duty of every commander to capture a piratical vessel, irrespective 
of the flag she is flying, if he is called upon for help upon the high sea 
by a vessel which has been robbed, or if he notices an act, or prepara- 
tions for an act, of piracy. 

If piracy is only suspected, the commander, while he has the right 
to take any measures on his own responsibility which may be necessary 
to clear up the case, must bear in mind that in case of unfounded sus- 
picion a claim can be lodged for damages or satisfaction. 

The piratical vessel shall be seized and the crew arrested. Both are 
to be taken to the nearest port, if possible to a port of the state to which 
the vessel or the crew belongs. 

In surrendering the vessel to a foreign authority, the agency of a 
German consul or a German authority shall be engaged, if possible. 

At the time of surrender a report shall be delivered which shall 
contain: 

1. An exact account of the incident; 

2. Particulars regarding the robbed or threatened vessel; 

3. In case the pirates had already left the robbed vessel and upon 
the arrival of the war-ship were no longer to be seen or had already 
reached foreign territory, exact particulars regarding the pirate ship 
or ships and their crews; the direction from which they had come and 
in which they had departed; particulars regarding confiscation of any 
tools, weapons, articles of clothing, etc. which may have been left 
behind and which might serve to clarify the matter; furthermore, 
particulars regarding what and how many objects were taken from the 
cargo and how they were packed. 

4. Any other details necessary for the clarification of the matter. 
If circumstances forbid taking the pirate ship into the nearest port, 
it may be destroyed, after previous salvage of the ship’s papers, etc. ; 
a record shall be made of the fact and the reasons therefor. 


In the case of joint action with war-vessels of other states, each 
commander shall have the disposal of the craft captured by his ship. 


* Text from enclosure with Despatch No. 538, October 9, 1930, from the American Am- 
bassador to Germany to the Secretary of State. 
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c) Criminal jurisdiction over the pirates rests with the state to which 
the pirate ship belongs. It is the concern of the consul to supervise, as 
far as possible, the full adjustment of the case on the part of the foreign 
government. Citizens of the Reich, who are captured, shall not be ex- 
tradited, but shall be sent to Germany for punishment, together with a 
copy of the proceedings and possible testimony, or shall be committed 
to the competent German authority. 


GREECE 


EDITOR’S NOTE. Provisions for the punishment of piracy were contained in Article 
364 of the Penal Code of January 10, 1834. These were superseded by a Law regarding 
Barratry and Piracy, of March 30, 1845. The substantive provisions of the latter statute 
were in turn superseded by the Maritime Penal and Disciplinary Code of December 15, 1923. 

BrsiioGrapuHy: Chrysanthopoulos, P. N., Pragmateia pert Allelethnous Demosiou Dikaiou 
(Athens, 1894), I, 450-462; Makrylianne, E. 8., Nauwtikon Dikaion kai Emporike Nautilia 
(Athens, 1909), 635-640; Malagarde, A. N., Poinikos Nomos (Athens, 1926), 388-392; 
Tsaouse, P. C., Epitome tou Poinikou Nomou (Athens, 1921), 323-325. 


PIRACY AND BARRATRY LAW OF MARCH 30, 1845! 


[TRANSLATION] 
Cuapter III.—Section I.—JurispIcTION 


Article 11. The Appellate Courts shall try the perpetrators, accomplices 
and accessories of the crimes of piracy and barratry and other felonies and 
misdemeanors committed in connection therewith. 

Article 12. The Magistrates and Justices in Greece referred to in articles 
29 and 30 of the Code of Penal Procedure,? have jurisdiction over felonies 
and misdemeanors enumerated in this Statute. Moreover, where those 
accused of the crimes mentioned above have been arrested in foreign coun- 
tries or at sea, the Magistrates before whom they were first brought and the 
local Judicial Council shall be competent to hold a summary hearing; the 
trial shall be held before the Court of Appeals sitting in the district where 
the Magistrate before whom the summary hearing was had, has his seat. 


Section II.—SumMary HEARING 


Article 13. The examination up to the time of trial, unless otherwise 
provided for in this Statute, shall be conducted according to the provisions of 
the Code of Penal Procedure. 

Article 14. The provisions of the Law of December 12, 1841,° apply to 
the crimes of piracy and barratry committed in a foreign country. 

Article 15. The prosecutor shall determine the trial date and notify the 

1 Text from Malagarde, A. N., Poinikos Nomos (Athens, 1926), 389. 

2 The Code referred to is the Code of Penal Procedure of March 10, 1834. For the text, 
see Rhalle, G. A., Oi Ellenikoi Kodikes (Athens, 1856), TI, 3. 

This is a law authorizing Greek consuls and other representatives abroad to take evidence 


for use in criminal cases. For the text of the statute, see Deligianne, T. P,, and Zenopoulos, 
G. K., Ellenike Nomothesia apo tou 1885 Mechri tou 1860 (Athens, i860),|t, 172. 
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presiding Justice of the Court of Appeals, at least eight days before the 
Court sits. 

Article 16. The provisions of articles 413 and 414 of the Code of Penal 
Procedure shall apply in presenting the witnesses to the accused and the 
presiding Justice. 


Section III.—Triau 


Article 17. The provisions of article 262, paragraph 2, of the Code of 
Penal Procedure apply to the composition of the Court of Appeals. How- 
ever, no Justices shall be disqualified on the ground that they, with other 
Justices, had been called upon to decide as to whether or not the accused 
should be allowed to remain in the court room. 

Article 18. The trial shall be conducted according to the following articles 
of the Code of Penal Procedure: Articles 364 to 370 inclusive, 374, 378 to 
402 inclusive, 421, 423, 424, 455 and 456. 

Article 19. Witnesses, sojourning in foreign countries, are not sum- 
moned, but their testimony taken under oath at the summary hearing, is 
read. 


Section IV.—FuGITIVES FROM JUSTICE AND ABSENTEES 


Article 20. Where the accused is a fugitive from justice, provisions of 
articles 463 to 471 inclusive, of the Code of Penal Procedure apply, except 
that in the case of article 470 of the Code of Penal Procedure, where the 
accused is defaulted and is later arrested or delivers himself, he is tried 


before the Court of Appeals according to the provisions of this Statute. 

Article 21. Where there are several accused and some are present for 
trial while others are fugitives from justice, the latter are tried with those 
present, provided the time specified in the notification order, duly served, 
has expired. 


MARITIME PENAL AND DISCIPLINARY CODE OF 
DECEMBER 15, 1923! 


[TRANSLATION] 


CHAPTER I.—Prracy 


Article 13. (1) Pirates are those who commit robbery by means of a 
vessel. (2) More particularly, pirates are: 


a. Those who, on board a Greek or foreign vessel, navigating without 
regular ship’s papers certifying to the nationality of the vessel and the 
legality of its mission, plunder a Greek or foreign vessel or its cargo or 
commit acts of violence against the persons on board. 

b. Those who, on board a Greek vessel, without the permission of the 
Greek government plunder a Greek or foreign vessel or its cargo or com- 
mit acts of violence against the persons on board. 


1 Text from Malagarde, A. N., Poinikos Nomos (Athens, 1926), 388. 
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c. Those who, on board a foreign vessel, without the permission of 
the foreign government, recognized by the Greek government, plunder a 
Greek vessel or its cargo or commit acts of violence against the persons 
on board. 


d. Those who, on board a Greek or foreign vessel, while armed, 
plunder or commit acts of violence on the Greek coast. 


Article 14. (1) Pirates are punished by penal servitude. (2) The per- 
petrators of the crime, the captain of the vessel, the officers, the assistant 
officers and the leaders of the pirates shall be punished with imprisonment 
for life, if in the commission of the piratical act a person is without premedi- 
tation killed or seriously wounded; if premeditated, they shall suffer death. 

Article 15. Armed persons on board a vessel sailing without regular ship’s 
papers certifying to its nationality and the legality of its mission, are deemed 
pirates; the captain is punished with penal servitude and the rest with im- 
prisonment. 

Article 16. Any Greek subject who, with or without the permission of the 
Greek government, having be:n commissioned by a foreign government to 
command a vessel armed for war, proceeds to commit a hostile act against 
Greek vessels, persons on board them or their cargo, or against the Greek 
coasts, shall be considered a pirate and shall suffer death. 


GUATEMALA 


EDITOR’S NOTE. In the Penal Code of 1877 (Articles 100-102), it was provided that 
there should be considered and punished as pirates, privateers whose ships belong to any of 
the nations which have accepted the four principles of the Congress of Paris of April 16, 
1856; also privateers belonging to a nation wherein privateering subsists, who are not prop- 
erly commissioned, or whose acts lack the requisites necessary to be deemed legal. These 
provisions were superseded by Articles 133-135 of the Code of 1889, printed below. 


PENAL CODE OF FEBRUARY 15, 1889! 


[TRANSLATION] 
Book II. Tuirte I.—§III.—Crimes AGAINST THE Law oF NaTIONsS 


Article 133. Those commit the crime of piracy who direct or command 
and who form the crew of an armed vessel which, without authorization or 
letters of marque from a competent government, or by misusing legitimate 
letters of marque, or having letters of marque from different powers, trans- 
ports contraband of war in order to aid the cause of rebels against Guate- 
mala, or which cruises the seas committing thereupon, or upon the coasts or 
against other vessels, acts of robbery and violence. 

Article 134. The crime of piracy committed against Guatemalans or 
subjects of another nation which is not at war with Guatemala, shall be 
punished with ten years’ correctional imprisonment [pristén correccional]. 


1 Text from Cédigo Penal de la Repiblica de Guatemala (Guatemala, 1914, official edition). 
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If the crime is committed against non-belligerent subjects of another 
nation which is at war with Guatemala, it shall be punished with five years’ 
correctional imprisonment. 

Article 135. Those who commit the crimes referred to in the preceding 
articles shall receive the penalty of fifteen years’ correctional imprisonment: 


1. If they have captured a vessel by boarding, or by firing upon her. 

2. If the crime is accompanied by murder, homicide, wounds or any 
crime against chastity punished by more than five years’ correctional 
imprisonment. 

3. If the pirates have abandoned any persons without means of saving 
themselves. 

4. In every case the pirate captain or master. 


HAITI 
EDITOR’S NOTE. No legislation upon the subject of piracy has been found. 


HEJAZ AND NEJD 
EDITOR’S NOTE. No laws specially relating to piracy appear to be in force. 


HONDURAS 


EDITOR’S NOTE. The Penal Code of 1898 (Articles 126-127) provided for the punish- 
ment of, but did not define, the crime of piracy. In the Penal Code of 1906, which is now in 
force, several classes of pirates are enumerated. Under the earlier law, the death penalty 
was not imposed, but it has been provided for in certain cases in the Code of 1906. In the 
latter, an article was also added providing for the confiscation of pirate ships. 


PENAL CODE OF FEBRUARY 8, 1906! 


[TRANSLATION] 


Boox II. Tirte I.—Crimes AGAINST THE EXTERIOR SECURITY OF THE 
State. CHapTeR 1V.—CRIMEs oF Piracy 


Article 137. The following shall be considered pirates: 


1. Those who, belonging to the crew of any merchant ship, seize by 
force of arms any national vessel or vessel of another friendly State, 
navigating on the sea, or who commit acts of depredation or violence 
upon the cargo or against the persons on board; 

2. Those who, organized in a band, attack and take possession, by 
force, of any vessel, whether she be navigating in territorial waters of the 
Republic, or anchored in its ports and bays, or commit the acts of depre- 
dation or violence mentioned in the preceding paragraph; 

3. Those who, mutineering against the captain or master of a vessel 
on board of which they sail, take possession of her or her cargo; 

4. Those who in time of war, engage in privateering without legiti- 
mate letters of marque from the Government, or with letters of marque 
from different Governments. 


1 Text from Regiblica de Honduras, Cédigo Penal, 1906 (Tegucigalpa, 1906). 
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Article 138. The crime of piracy shall be punished as follows: 

The captains, masters or leaders of a band shall be condemned to death. 

All other offenders shall be condemned to imprisonment [presidio mayor] 
in its maximum degree.! 

If the crime is accompanied by homicide, by serious physical injuries, by 
attempts against chastity, or if any persons have been abandoned without 
means of saving themselves, the captain, master or leader shall receive the 
death penalty, and all the other pirates shall receive imprisonment [presidio 
mayor] in its maximum degree. 

Article 139. Besides the penalties fixed in the preceding article, the vessels 
of the pirates shall be confiscated whenever they are captured. 

Article 140. Those who, residing in the Republic, trade with pirates 
known to be such, shall be punished as accomplices. 


CIVIL CODE OF FEBRUARY 8, 1906? 


[TRANSLATION] 


Article 695. The seizures made by bandits, pirates, or insurgents, do not 
transfer ownership, and property recaptured must be restored to its owners, 
the latter paying a salvage award to those who recaptured it. 

This reward shall be regulated by that which in analogous cases is granted 
to the captors in war between nations. 

Article 696. If the owners should not appear, the procedure shall be like 
that in the case of things lost; but those making the recapture shall have with 
regard to property which is not reclaimed by its owners in the space of one 
year, counted from the date of the last legal notice, the same rights as if such 
property had been seized in war between nations. 


| 


HUNGARY 


EDITOR’S NOTE. Hungary now has no laws on the subject of piracy. The imperial 
Military Penal Code of January 15, 1855,* provided in paragraph «90 for the punishment of 
pirates who were captured by the naval forces. In the case of the seizure of pirates by other 
persons, prosecution could be had only for robbery under the Civil Penal Code of Hungary, 
of May 28, 1878.4 Chapter XXVII of this Code, dealing with robbery, makes no mention 
of piracy or robbery on the seas. Upon the dissolution of the Austro-Hungarian Monarchy, 
the Military Penal Code of 1855 lost its validity in Hungary. The provisions thereof dealing 
with piracy are printed herein, however, as part of the present law of the Czechoslovak 
Republic. 


IRAQ 


EDITOR’S NOTE. There appear to be no laws in force in Iraq which deal with the sub- 
ject of piracy. 


1 Presidio mayor in its maximum degree is fixed at from nine years and one day to twelve 
years, by Article 86 of the Penal Code. 

? Text from Remiblica de Honduras, Cédigo Civil, 1906 (Tegucigalpa, 1906). 

* Reichs-Gesetz-Blatt fiir das Koiserthum Oesterreich, Jahrgang 1856, 68. 

‘For the text of this Code in French, see Martinet, C., and Dareste, P., Code Pénal 
Hongrois (Paris, 1885); for the text in German, see Sammlung Ausserdeutscher Strafgesetz- 
biicher, XXX (Berlin, 1910). 
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ITALY 


EDITOR’S NOTE. Prior to the Union of Italy, laws dealing with piracy had been 
enacted from time to time by various Italian states. Subsequent to the Union uniform 
regulations for its punishment and suppression were provided in the Mercantile Marine 
Code of June 25, 1865 (Articles 320-334). These provisions were reénacted without ma- 
terial change in Articles 320-334 of the Mercantile Marine Code of October 24, 1877. This 
Code is still in force, subject to certain changes with respect to punishment made by a Decree 
(No. 6509) of December 1, 1889, Article 22. These changes included the abolition of the 
death penalty, which might be imposed under certain circumstances according to the Code 
of 1877. 

The Code of 1877 is in force in Eritrea, as well as in Italy proper. In addition there is a 
separate Mercantile Marine Code for the Italian Islands of the Aegean, and a Code for 
Tripolitania and Cyrenaica which is also used for Italian Somalia. The provisions of these 
last two Codes on the subject of piracy are identical (being Articles 313-326 in each case). 
Hence only the latter is printed herein. 

BrsiiocrapHy: Carrara, F., Corso di Diritto Criminale, nona edizione (Florence, 1923), 
IV, §§ 2144-2150; Jl Digesto Italiano (Turin, 1906-1912), XVIII, 898 et seg.; Macri, G., 
Diritto Internazionale (Messina, 1884), II, 142-163; Manzini, V., Diritto Penale, Seconda 
edizione (Turin, 1926), I, 121-122; Jbid., IV, 31; Ibid., VI, 384, 386; Manzini, V., Trattato 
del Furto (Turin, 1902-1905); Morrone, M., Diritto Marittimo (Naples, 1882), I, 263-264; 
Pessina, E., Enciclopedia del Diritto Penale Italiano (Milan, 1908), XI, 499-513; Prud- 
homme, H., Code de la Marine Marchande Italien (Paris, 1896). 


MERCANTILE MARINE CODE OF OCTOBER 24, 1877! 


As AMENDED BY DECREE OF DECEMBER 1, 1889 


[TRANSLATION] 


PartIl. Tirte I].—Cuapter IV.—Or Prracy 


320. If a vessel flying the national flag, or without ship’s papers, commits 
acts of depredation or of serious violence against either a national vessel or a 
vessel of a foreign Power with which the State be not at war, the'members of 
the crew shall be punished as follows: 


The captain or master and the officers of the vessel shall incur the 
penalty of imprisonment [reclusione] for twenty years or of imprison- 
ment for life [ergastolo]. 

The other members of the crew shall incur the penalty of imprison- 
ment for from fifteen to twenty years. 

If the acts of depredation or of violence be preceded, accompanied, or 
followed by homicide or by wounds constituting in themselves a crime, 
the captains, masters, and ship’s officers shall be punished by imprison- 
ment for life, and the members of the crew with imprisonment for life; 
and in the case of wounds, the captain, master, and other officers with 
life imprisonment, and the members of the crew with imprisonment for 
twenty years, 


: —— from Franchi, L., Codici e Leggi del Regno d’Italia, quarta edizione (Milan, 1913), 
’ For the text of the Decree of December 1, 1889, see Raccolta Ufficiale delle Leggi e dei 
Decreti del Regno d'Italia, Vol. XCV, anno 1889, 4363. 
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321. The penalties established in the preceding article shall be incurred by 
the members of the crew of a vessel flying a foreign flag, who outside a state 
of war, shall commit the acts of depredation previously specified. 

322. Whenever a vessel flying an enemy flag commits acts of depredation 
against nationals or allies, without being provided with letters of marque, 
the members of the crew shall incur the penalties established in article 320, 
with a diminution of one degree. 

The same penalties, diminished by two degrees, shall be incurred by the 
crews of national vessels who, without being provided with letters of marque, 
shall commit acts of aggression and depredation to the injury of merchant 
vessels of an enemy nation. 

323. The members of the crew of a vessel who, outside a state of war, 
commit by force of arms acts of depredation or of extortion on the sea coasts 
of the State, shall be subject to the same penalties as are fixed in the afore- 
said article 320. 

324. The members of the crew of an armed vessel which navigates without 
being provided with ship’s papers, letters of marque, or some other docu- 
ment proving the legitimacy of the expedition, shall be deemed to be devoted 
to piracy and punished as follows: the captain, master, or other person 
charged with the command of the vessel, with the penalty of imprisonment 
for not less than seven years, nor more than ten years; the other members of 
the crew with imprisonment for from three to ten years. 

325. The captain, or other person charged with the command of a vessel 
armed for privateering, or for privateering and trade, which shall navigate 
with papers or commissions issued by two or more different States or Powers, 
shall be condemned to imprisonment for not less than seven years, nor more 
than ten years. 

326. The captain, or other person charged with the command, and the 
officers of a vessel, which under a flag other than that of the State from which 
it obtained its commission, shall commit acts of hostility against nationals or 
allies, shall be punished with imprisonment for from ten to twenty years. 

327. The members of the crew of a national vessel, who take possession 
thereof by means of fraud or violence against the captain or commander, shall 
be punished as follows: 

The ship’s officers and the principal authors of the crime with im- 


prisonment for twenty years or for life; the others with imprisonment for 
from fifteen years to twenty years. 


Where the act has been preceded, accompanied, or followed by homicide 
or by wounds constituting in themselves a crime, the provisions of the last 
paragraph of article 320 shall be applied to the offenders. 

328. Any member of the crew of a national vessel who deceitfully delivers 
such vessel into the hands of the enemy, shall be punished with imprisonment 
for from ten to twenty years. 

329. A conspiracy alone among two or more persons, directed to the com- 
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mission of the crimes specified in the two preceding articles, shall be punished 
with imprisonment for from seven to ten years. 

330. Whoever may be guilty of having deceitfully caused a vessel to be 
wrecked or stranded with the intent to plunder the same, shall be punished 
with the penalty fixed in article 303.1 

331. Whoever by violence takes possession of a national vessel, other 
than in the cases included in the preceding articles, shall incur the penalty of 
imprisonment for from three to ten years, unless greater penalties are incurred 
under the terms of the general penal law when the deed is accompanied by 
other crimes or offences. 

332. Those who, without being accomplices in the crimes above-men- 
tioned, voluntarily and knowingly give asylum to the offenders, or receive 
or buy in whole or in part the objects plundered, or act as intermediaries in 
selling them, shall be punished with imprisonment for five years, or for ten 
years if the crime carries the penalty of life imprisonment. 

In other cases the guilty persons shall be punished with the penalty im- 
: mediately inferior to that which is applicable to the author of the crime, the 
; penalty in no case, however, being less than detenzione. 

The wife, the ascendents and descendents, the brothers and sisters, the 
H relations by marriage of the same degree, the uncles and the nephews of the 
guilty person are all excepted from this provision. 

333. Passengers who make themselves guilty of the crimes embraced in 
the present chapter, shall be punished with the penalties specified for the 
members of the crew. 

334. In the cases embraced in the present chapter, the confiscation of the 
vessel shall likewise be decreed, whenever the guilty parties are the owners 
thereof. 

The confiscated vessel shall be sold at public sale by the maritime author- 
ity, and the proceeds of the sale shall be placed in the Seamen’s Deposit Bank. 

Said proceeds shall be distributed according to the rules prescribed in title 
IV, chapter V, part I of the present law. (See articles 228-242.] 

But if the vessel is arrested on the high sea, or if the capture has taken place 
in a port or on the coast, the proceeds of the sale shall belong to the Sick 
Fund, after the deduction of one fifth in favor of the persons who have 
effected the capture, or of one third whenever such persons have encountered 
resistance with the use of arms liable to cause death. 


Titte [V.—CuHapter V.—Or THE PAYMENT AND APPORTIONMENT 
oF Prize Money? 


228. If the prize commission has pronounced a sentence for the sale or 
forfeiture of the prize, the maritime authority, having first issued the cus- 


_ } The penalty referred to consists of imprisonment for from ten to twenty years, or of 
imprisonment for life in aggravated cases. 

* Translation from Raikes, F. W., The Maritime Codes of Italy (London, 1900), 184. This 
English edition does not include that portion of the Mercantile Marine Code in which are 
contained articles 320-334 dealing with piracy. 
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tomary advertisements and given notice to those concerned, will proceed to 
a public sale, and will place the proceeds in the Seamen’s Deposit Bank 
[Cassa det Depositi della gente di mare}. 

229. The proceeds, less the law expenses and those of the payment out, 
will be apportioned as follows: 


If the prize be made by a man-of-war, one-fifth will be put aside for 
the benefit of the Mercantile Marine Sick Fund, and used in the manner 
prescribed by the regulations; two-fifths will then be distributed amongst 
the crew or crews (engaged), in the shares which shall be established by 
royal decree, and the residue will be incorporated with the public revenue. 

If the prize or capture is made by privateers or merchantmen, the one- 
fifth will be put aside for the benefit of the Sick Fund, and the residue ap- 
portioned in accordance with the fitting-out agreement and ship’s articles. 

Failing any agreement, one-half of the four-fifths (two-fifths) will be 
considered the share of the crew or crews, and the other half that of the 
owners; the first half will be distributed in the manner established by 
the regulations, and the second in proportion to the respective interests 
of the owners. 


231. National vessels of war in sight when a prize is made by a merchant 
vessel have a right to a fourth of the value of the prize; the other three-fourths 
enure to the benefit of the capturing vessels. 

For the purpose of proving his presence at the engagement, the commander 
must enter the fact in his log, stating the day and precise hour at which the 
different incidents of it happened, especially the surrender of the prize; and 
shall specify besides, the geographical position of the place in which the things 


happened, and all other circumstances relating to it. 

232. Privateers in sight at a capture made by another privateer or mer- 
chantman, and which have tried to assist, have a right to one-half of the 
share which would have been theirs had they actually taken part in the en- 
gagement. 

In this case the captain must, in addition to the declarations mentioned in 
the preceding article, also state the manoeuvres he executed to close with the 
enemy. 

233. Privateers and merchantmen in sight at a capture by a man-of-war 
have no right to any share in the products of the prize. 

Nevertheless, if they take part in the engagement, or in preserving the 
convoy whilst the man-of-war is engaged, they have a right to be remuner- 
ated out of the products of the prize in proportion to the service rendered, 
which will be determined by the Minister of Marine. Whenever such 
privateers or merchantmen are required by the commanders of ships of war 
to assist them against the enemy, they have a right to the prizes that are 
made in proportion to the numbers of their crews, without prejudice to 
whatever indemnity may be due to them for damages they have sustained. 

234. If it happens that one or more ships are detached from a fleet, squad- 
ron or division at anchor to cruise or for other operations of war, and that 
these latter make a prize in sight of the fleet, squadron or division, then one- 
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third of the amount reserved for the crews is set aside for the actual captors, 
and the other two-thirds are distributed amongst all. 

If the fleet, squadron or division is under way in sight, the prizes, whether 
made by the detached ships or by the fleet, squadron or division will benefit 
all alike. 

235. When a prize is made by a man-of-war detached from the fleet, 
squadron or division to which it belongs, and out of sight of the same, there 
will be assigned to the commander-in-chief, or to the officer of highest rank 
of the fleet, squadron or division, one-half of the share to which they would 
have been entitled in accordance with their rank if the prize had been made in 
sight of the fleet, squadron or division. 

236. If the capture be made by a battery or fortress of the State, the rules 
prescribed for Prizes made by men-of-war are applicable. 

Whenever a prize is made by a merchant vessel within range of the guns 
of a fortress or battery on the shore, and the latter has fired on the enemy, 
the prize-money will be divided as if three-fourths were owing to the naval 
operations and one-fourth to the fortress or battery. 

237. Any person who is sent away on duty from a captor, continues to be 
considered as part of her crew, and will share in any prize that is made as if 
he were on board at the time. 

238. The heir of a person who dies during an engagement from wounds 
received in the same, has the share of prize-money which would be due to the 
person from whom he inherits. 

239. Persons landed on account of illness or wounds received in battle have 
a right to one-half shares in prizes made after they are landed, so long as they 
remain a part of the crew of the captor. 

240. On the completion of the proceedings referred to in Art. 228, the 
authority there mentioned will transmit all matters to the president of the 
Prize Commission. 

One of the commissioners will be appointed by the president, and will 
draw up a statement of the apportionment of the prize or forfeiture, and will 
order it to be published in the official gazette of the realm. 

241. Objections to the scheme of apportionment must be made within a 
month from the decision of the commissioner. 

242. The shares of prize-money which are not claimed by those who are 
entitled to them, within four years, commencing from the day on which the 
scheme of apportionment is published, will go to the benefit of the Sick Fund. 


MERCANTILE MARINE CODE FOR TRIPOLITANIA AND 
CYRENAICA OF JUNE 22, 1913! 
[TRANSLATION] 
PartII. Il.—Cuapter IV.—Or Piracy 
Article 313. If a vessel flying the Italian or a foreign flag, or without 
ship’s papers, commits acts of depredation or of serious violence against an 
1 Text from Raccolta Ufficiale delle Leggi e dei Decreti del Regno d’ Italia, anno 1918, IV, 3909. 
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Italian vessel or a vessel of a foreign Power with which the State be not at 
war, the members of the crew are punished as follows: 


The captain and the officers of the vessel with imprisonment [re- 
clusione] for from ten to twenty years; 

The other members of the crew with imprisonment for from three to 
fifteen years. 


If the acts of depredation or of violence be preceded, accompanied, or fol- 
lowed by homicide or injuries which have produced sickness or incapacity 
for work for a period of more than ten days, the captains and officers of the 
vessel are punished with life imprisonment [ergastolo], and the members of the 
crew with imprisonment [reclusione] for not less than twenty years. 

Article 314. Whenever a vessel flying an enemy flag commits depreda- 
tions against Italians or their allies, without being provided with letters of 
marque, the members of the crew are liable to the penalty fixed in the pre- 
ceding article, diminished by one-third. 

The crews of Italian vessels not provided with letters of marque, which 
commit acts of aggression and depredation to the injury of merchant ships 
flying enemy flags, are liable to the same penalty, diminished by one-third 
to one-half. 

Article 315. The members of the crew of a vessel who, outside of a state 
of war, commit, by force of arms, acts of depredation or of extortion upon the 
coasts of the State or of the Colony, are subject to the same penalties as are 
fixed in article 313. 

Article 316. The members of the crew of an armed vessel, who navigate 
without being provided with ship’s papers, letters of marque, or some other 
document proving the legitimacy of the expedition, are deemed to be devoted 
to piracy and punished as follows: 


The captain of the vessel, with the penalty of imprisonment for not 
less than seven years, nor more than ten years; 

The other members of the crew with imprisonment for not more than 
five years. 


Article 317. The captain of a vessel armed for privateering or for priva- 
teering and trade, which navigates with papers or with commissions issued 
by two or more States, is condemned to imprisonment for not less than 
seven years nor more than ten years. 

Article 318. The captain and the officers of a vessel, which under a flag 
other than that of the State from which it obtained its commission, commit 
acts of hostility against Italians or allies, are punished with imprisonment for 
from ten to twenty years. 

Article 319. The members of the crew of an Italian vessel, who take 
possession thereof by means of fraud or violence against the captain, are 
punished as follows: 


The ship’s officers and the principal authors of the crime, with im- 
prisonment for not less than twenty years nor more than thirty years; 
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the others with imprisonment for not less than fifteen years, nor more 
than twenty years. 


Whenever the act is preceded, accompanied, or followed by homicide or by 
injuries which have produced sickness or incapacity for work for a period 
greater than ten days, the provisions of the last paragraph in article 313 are 
applied to the offenders. 

Article 320. Any member of the crew of an Italian vessel, who deceitfully 
delivers such vessel into the hands of the enemy, is punished with imprison- 
ment for from ten to twenty years. 

Article 321. A conspiracy between two or more persons directed to the 
commission of the crimes specified in the two preceding articles, is punished 
with imprisonment for not less than seven years, nor more than ten years, 
saving the penalties fixed for the said crimes. 

Article 322. Whoever is guilty of having deceitfully caused a vessel to be 
wrecked or stranded with the intent to plunder the same, is punished with 
the penalties provided in article 297.! 

Article 323. Whoever by violence takes possession of a vessel other than 
in the cases included in the preceding articles, is liable to the penalty of im- 
prisonment for from three to ten years, unless greater penalties are incurred 
under the terms of the general penal law, when the deed is accompanied by 
other crimes. 

Article 324. Those who, without being accomplices in the crimes above- 
mentioned, knowingly give asylum to the offenders, or receive or buy in 
whole or in part the objects plundered, or act as intermediaries in selling 
them, are punished with imprisonment for not less than five years, extend- 
able up to ten if the authors of the crime are punishable with the penalty of 
life imprisonment. 

The persons mentioned in article 433 of the general Penal Code? are not 
prosecuted for the acts specified in the first part of the present article, and in 
the case of such persons the penalty provided in the last part of the said 
article is abated. 

Article 325. Passengers, who make themselves guilty of the crimes em- 
braced in the present chapter, are punished with the penalties specified for 
the members of the crew. 

Article 326. In the cases embraced in the present chapter, the confisca- 
tion of the vessel is likewise decreed, whenever the guilty parties are the 
owners thereof. 

The confiscated vessel is sold at public sale by the maritime authority, and 
the proceeds of the sale are placed in the Seamen’s Deposit Bank. 


1 The penalties referred to consist of imprisonment for from ten to twenty years, or in 
aggravated cases of imprisonment up to thirty years or for life. 

2 The persons referred to are the husband or wife, the father, the mother, relations by 
marriage in the ascending or descending line, adoptive father or mother, adopted child, or 
brother or sister who live with the person committing the act. 
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The proceeds are distributed according to the rules prescribed in title IV, 
chapter V, part I.' 

But if the vessel is arrested on the high sea, or if the capture has taken 
place in a port or on the coast, the proceeds of the sale belong to the Institute 
of Providence for Seamen after the deduction of one-fifth in favor of the 
persons who have effected the capture, or of one-third when such persons 
have encountered armed resistance. 


JAPAN 


EDITOR’S NOTE. The Japanese Penal Code contains no provisions relating to piracy 
or robbery on the sea, and there appear to be no laws in force under which pirates could be 
punished in cases where Japanese interests were not involved. The following is quoted 
from Despatch No. 3, September 19, 1930, from the American Ambassador to Japan to the 
Secretary of State: 


“There are no laws in Japan which relate specifically to piracy. Acts of piracy are 
prosecuted under the appropriate sections of the criminal code, persons committing acts 
of piracy generally being prosecuted as robbers or burglars, or, if murder has been 
committed, as murderers. Prosecutions of this character cannot be brought in Japa- 
nese Courts unless the crew of the vessel is Japanese or unless unlawful acts against 
Japanese property or subjects have been committed. 

“T am informed that the enactment of laws and regulations concerning piracy has 
been under consideration in the past and is again under consideration by the Fneram Bere 
for the Revision of Japanese Criminal Law.” 


JUGOSLAVIA 


EDITOR’S NOTE. No special laws on the subject of piracy appear to have been en- 
acted. 


LATVIA 


EDITOR’S NOTE. The same imperial Russian laws which are in force in Lithuania 
have been adopted as the national law of Latvia. For the text of these laws, see Lithuania. 


LIBERIA 
REVISED STATUTES OF THE REPUBLIC OF LIBERIA? 


Section 720a.—PrrRacy 


The following persons shall be guilty of piracy, to wit: 

1. Every person who shall commit on the high seas, or in any roadstead, 
harbour, bay, or river within the jurisdiction of this Republic, the crime of 
murder or robbery upon any of the officers, crew, or passengers of any vessel, 
or who commits the crime of robbery upon the lading of such vessels. 

2. Every captain or mariner of any vessel who shall feloniously run away 
with such vessel, or shall yield up such vessel to a pirate. 


1 These rules, included in articles 222-236 of the Code, are the same in substance as those 
contennad in articles 228-242 of the Mercantile Marine Code for Italy, which are printed 
above. 

* Text from enclosure with Despatch No. 3, August 12, 1930, from the American Minister 
to Liberia to the Secretary of State. 
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3. Every person engaged in any piratical cruise or enterprise, or being of 
the crew, or ship’s company of any piratical vessel, who shall land from such 
vessel and commit a robbery on shore. 

4. Every person who shall make forcible entry on board any vessel within 
the jurisdiction of this Republic for the purpose of robbery or the molestation 
of the crew, or passengers, or other persons on board said vessel, or who shall 
unlawfully hinder, detain, or restrain said vessel from proceeding on her 
destined course. 

5. Every person who shall go alongside of any vessel within the jurisdic- 
tion of this Republic, or enter thereon and take therefrom by force any por- 
tion of the cargo, tackle, apparel, or furniture of said vessel, or shall cut, 
injure, or in any manner damage any part thereof, or who shall damage any 
vessel. 

6. Every person on board of a vessel, who shall, except in defence of such 
vessel, fire a shot or discharge any deadly weapon in or upon any other vessel. 

Every person who shall knowingly and wilfully aid, assist, procure, com- 
mand, counsel, or advise any person to commit piracy and such person shall 
commit piracy, the person so aiding and abetting shall be accessory before 
the fact to such piracy, and upon conviction shall be liable to imprisonment 
for life where murder is committed. 

Every person who, on the high seas, commits the crime of piracy as defined 
by the law of nations and is afterwards brought into this Republic, and every 
person guilty of the crime of piracy, where murder has been committed, shall 
be liable to imprisonment for life. And in all other cases of conviction for 
piracy, where murder has not been committed, the penalty shall be a fine of 
not less than five hundred nor more than three thousand dollars, and in de- 
fault of payment, imprisonment for a term of five years. 

The President may instruct the commander of any armed vessel of the 
Republic to seize and send into any port of this Republic any armed vessel or 
boat or any vessel or boat the crew whereof shall be armed, and which shall 
have committed or attempted to commit any act of piracy. Upon the cap- 
ture and condemnation by a Court of Admiralty of any piratical vessel or 
boat, the same shall be sold and the proceeds equally divided between the 
Republic and the captor, the proceedings relating thereto being under the 
jurisdiction of such Court. Commanders of the armed vessels of the Re- 
public are authorized to pursue and seize piratical vessels and their crew and 
deliver them up to be dealt with according to law. 


LITHUANIA 


EDITOR’S NOTE. The imperial Russian Code of Commerce, and Penal Code, both 
of 1903, have been adopted in Lithuania, and contain its law relating to piracy. No inde- 
pendent legislation on the subject has been enacted. The same law is applicable to the 
Memel territory. 


LITHUANIA 


CODE OF COMMERCE OF 1903! 


[TRANSLATION] 


Boox II.—On ComMerciAL Maritime NaviGATION. CHaApTeR VIII.— 
ON THE PROTECTION OF MERCHANT SHIPS AND VESSELS. Section III.— 
PrrRAcY AND RIGHT OF DEFENCE 


Article 424. A person who attacks a ship in a port, harbor or on the water 
or at sea and loots it, shall be subjected to trial and punished in accordance 
with the provisions of article 1630, of the Penal Code.? 

Article 425. In case the master of a vessel, forgetting his duties and hav- 
ing corrupted his subordinates, commits a predatory raid or attack on places 
on shore, he shall be subjected to trial and punished in accordance with 
article 1633 of the Penal Code.? 

Article 426. If a merchant vessel, without the knowledge of, or orders 
from military or civil authorities, commits a raid or attack on a place on 
shore or on another vessel, even if this action takes place in time of war, suc 
action shall be regarded as piracy and violence. 

Article 427. It shall not be regarded as piracy if the master of a ship,| 
having run short of provisions, not owing to his own fault, and being in| 
extreme necessity thereof, takes from another ship, which he may meet, 
the required provisions, even if by an act of violence, but in conformity with 
rules laid down for such cases. [See articles 434—437.] 

Article 428. If a pirate raids a vessel, regardless of the place where this 
takes place, the master of the vessel is obliged to defend with all his power, 
even without the knowledge of the authorities, and in such case, if he captures 
the vessel of the raider, he is obliged to take such vessel to a port or transfer 
it to a Russian man-of-war, together with all cargo and without having 
touched the latter. 


Boox III.—Borromry AND BORROWING OF PROVISIONS ON THE SEA. 
CHAPTER II.—Or BorrowiNG OF PROVISIONS ON THE SEA 


Article 434. In case of extreme shortage of provisions, the master upon 
meeting another vessel may borrow the same upon mutual agreement with 
the master navigating the latter vessel, and even against his will and consent 
in case he, having neglected the rules of humanity, has refused assistance to 
one who is suffering extreme need. 

Article 435. The master who for the sake of avoiding the danger of star- 
vation, is forced to take from the vessel which he has met the quantity of 
provisions necessary for the maintenance of his crew, must act in so doing 
with extreme caution, and by no means must take more provisions than the 


Morduhai-Boltorsky, I. D., Svod Zakonov Rosstiskoi Imperti (St. Petersburg, 
12 , 965. 

? These references are to the Russian Penal Code of 1885. The Russian Penal Code of 
March 22, 1903, has, however, been adopted in Lithuania and article 589 of the Code of 
1903 has in that country superseded articles 1630 and 1633 of the older Code, which are cited 
in the Code of Commerce. 
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minimum needed in order not to subject to starvation the one from whom 
he takes. 

Article 436. The master must take the provisions by measure and weight 
and must leave with the master from whom he has taken the same a written 
document indicating his name, the name of the vessel, the owner thereof, the 
port of sailing and that of destination, the quantity of provisions taken and 
the conditions in regard to payment forthe same. Similar written document 
must be received by him also from the master from whom he has taken the 
provisions. 

Article 437. Upon arrival at the first port of each of these vessels, the 
master must report the written document left with him by the other master 
to the customs office, showing how much provisions he had at the time of 
leaving the last port, and explaining the unexpected events or adverse winds 
which hindered the voyage. 


PENAL CODE OF MARCH 22, 1903! 
[TRANSLATION] 
Cuarter XX XII.—Or Tuert, RopBery AND EXTORSION 


Article 589. Whoever has seized the movable property of another person 
with the intention of appropriating it, by rendering a person unconscious, 
inflicting bodily injury upon, or committing violence against a person, or 
making punishable threats, shall be punished for such robbery with imprison- 
ment in a house of correction for a period of not less than three years. 

If the robbery has been committed: 


. By inflicting very severe or severe bodily injury; 

. In a church; 

. On the open sea; 

. By several persons, who have for this purpose broken into an in- 
habited building or other quarters; 

. By a person who has supplied himself with a weapon or instrument 
of attack or defense; 

. By a band; 

. By a person who has not less than three times undergone punishment 
for theft, robbery, blackmail, or fraud during the period of the 
preceding five years, counting from the day of completion of the 
punishment for one of these criminal acts, 


Then the offender shall be punished: 


With hard labor for a definite period... . 
An attempt is also to be punished. 


LUXEMBURG 


EDITOR’S NOTE. No legislation specially relating to piracy has been enacted. 


1 Text from Ugolovnoie Ulozhenie Vys. Utverzhd, 22 Marta, 1908 goda. (St. Petersburg, 
peed 230. For the text of this Code in French, see Eberlin, E., Code Pénal Russe (Paris, 
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MEXICO 


EDITOR’S NOTE. Bya Circular of April 12, 1839, it was declared that whereas certain 
rebels were arming ships under the national flag in order to commit acts of hostility, the 
flag should be disavowed in such cases and that vessels, being armed without the legal com- 
mission of the Mexican government, should be deemed to be and treated as pirates by the 
warships of all nations. Piracy was made punishable by a law of December 6, 1856, al- 
though the offence was not defined. This law was superseded by the Penal Code of Decem- 
ber 7, 1871 (Articles 1127-1130), which specified those classes of persons who should be 
deemed pirates. In addition to the punishment of individuals, provision was made for the 
confiscation of the ships of pirates. In the Penal Code of September 30, 1929, the only 
change made consisted in the abolition of the death penalty, which under the previous legis- 
lation had been imposed in certain cases (Articles 409-412). This law has been superseded 
by the Penal Code of August 13, 1931 (Articles 146-147). Article 146 contains a. clause 
extending its provisions to aircraft. A clause was also added providing for the punishment 
as pirates of privateers having letters of marque, who commit acts of depredation against 
vessels which they are not authorized to attack. Clauses contained in the preceding Codes 
providing for heavier punishment in aggravated cases of piracy, and providing for the pun- 
ishment of residents of Mexico who should trade with pirates, have been omitted in the 
Code of 1931. 

BrsiiocrapHy: Medina y Ormaechea, Cédigo Penal Mexicano (Mexico, 1880); Pallares, 
J., Derecho Mercantil Mexicano (Mexico, 1891), 362, 389. 


CONSTITUTION OF JANUARY 31, 1917! 
[TRANSLATION] 


Article 22. Capital punishment is likewise forbidden for all political 
offenses; in the case of offenses other than political it shall only be imposed 
for high treason committed during a foreign war, parricide, murder with 
malice aforethought, arson, abduction, highway robbery, piracy, and grave 
military offenses. 


CIRCULAR OF DECEMBER 30, 1835? 


[TRANSLATION] 


The Supreme Government has positive information that in the United 
States of North America, public gatherings are being held with the manifest 
aim of arming expeditions against the Mexican Nation, helping those who 
have rebelled against its Government, fcmenting civil war, and causing to 
come upon our territory all the evils which it produces. In that Republic, 
our old friend, they have actually fitted out some expeditions, like that which 
the traitor José Antonio Mejia led to Santa-Anna de Tamaulipas, and 
others which have been directed to land on the coast of Tejas. At the 


re Translation from Branch, H. N., The Mexican Constitution of 1917 (Philadelphia, 1917), 


? Text from Leyes, Decretos y Ordenes que Forman el Derecho Internacional Mexicano, edi- 
ci6n oficial (Mexico, 1879), III, 361. 
i provisions of this Circular were reaffirmed in a Circular of November 15, 1839. 
365. 
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same time every class of military stores have been transmitted, and by 
these wicked means the insurgent farmers have been placed in a posi- 
tion to make war against the Nation which has granted them so many 
benefits. 

The Supreme Government has the most positive assurances that these 
acts, condemned by the wise laws of the United States of North America, 
have deserved the consequent disapproval of its Government, with which we 
maintain the best understanding and unalterable harmony. But as the 
speculators and adventurers have succeeded in evading the punishment 
which was awaiting them in that Republic, and it will not be likely that they 
obtain it in future, His Excellency the Provisional President, who can not be 
indifferent to these aggressions, in which the sovereignty of the Mexican 
Nation is attacked no less than the law of nations, universally recognized, 
has pleased to command that the provisions of the following articles be 
observed: 

Article 1. Foreigners who disembark in any port of the Republic, or pene- 
trate into it by land, armed or with the object of attacking our territory, 
shall be treated and punished as pirates, provided that they do not belong to 
a nation with which the Republic is at war, and that they do not fight under a 
recognized flag. 

Article 2. Foreigners who put ashore in any port, or introduce by land, 
arms and munitions intended for some place which has risen in rebellion 


against the Government of the Nation, and with the proved object of 
placing these implements of war in the hands of its enemies, shall be treated 
and punished in the same terms. 


DECREE OF AUGUST 8, 1851! 
[TRANSLATION] 


Article 1. Every Mexican vessel, or vessel which flies the flag of the 
Republic, which is convicted of having taken part in the traffic in or carrying 
of slaves, whether it be by the finding of slaves on board, or by any of 
the circumstantial evidence designated in art. 9 of the treaty concluded 
between Mexico and Great Britain in the year 1841, shall be declared a 
pirate. 

Article 2. Foreign vessels which are found in the harbors, bays, anchor- 
ages, or territorial waters of the Republic, which are judicially proved to have 
taken part in the traffic in slaves, either by the finding of slaves on board, 
or as a consequence of any of the circumstantial evidence designated in the 
article cited of the treaty with Great Britain, shall be likewise considered as 
pirates, and judged by the authorities and in the terms established by this 
law. 

1 Text from Legislacién Mexicana, edicién oficial (Mexico, 1877), VI, 115. 
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GENERAL ORDINANCE OF THE NAVY, OF JUNE 15, 1897! 


[TRANSLATION] 
Boox VI. I.—Prizes anp PRISONERS 


Article 1609. If any vessel whatsoever be found exercising the rights 
attached to vessels of the navy or to national privateers, without the neces- 
sary letters of marque, its officers and crew shall be treated as pirates. 


PENAL LAW FOR THE NAVY, OF AUGUST 31, 1897? 


[TRANSLATION] 
Boox I. Tirue [X.—PILuaGe Prracy 


Article 234. Every ship-commander shall be punished with the penalty 
of death who, making use of his position in the Navy, takes possession in 
time of war of a vessel belonging to an allied, friendly, or neutral nation, or 
in time of peace, of any vessel, without a justifiable motive, or exacts by 
means of threats or violence, ransom or contribution from any of these 
vessels, or commits any other act of piracy. 


PENAL CODE OF AUGUST 13, 19313 


[TRANSLATION] 


Boox II. Tirue III.—Crimes Acainst INTERNATIONAL LAW. CHAPTER 
I.—Prracy 


Article 146. The following shall be considered pirates: 


I. Those who, belonging to the crew of a merchant ship of Mexico, 
or of another nation, or one without nationality, seize any vessel by force 
of arms, or commit acts of depredation thereon, or do violence to those 
on board; 

II. Those who, travelling on board a vessel, take possession thereof 
and deliver the same voluniarily to a pirate; and 

III. Those privateers who, in case of war between two or more na- 
tions, cruise without letters of marque or commission from any one of 
them, or with a commission from two or more belligerents, or who, with 
a commission from one of them, commit acts of depredation against 
vessels of the Republic or of another nation, which they were not au- 
thorized to attack. These provisions shall likewise be enforced, when 
applicable, in the case of aircraft. 


Article 147. Members of a pirate crew shall suffer from fifteen to thirty 
years’ imprisonment and the confiscation of the ship. 


1 Text from Anuario de Legislacién y Jurisprudencia, Seccién de Legislacién.—aiio de 1897, 
Suplemento—Leyes Militares y Navales, I, 436. 

2 Tbid., II, 317. 

* Text from Diario Oficial, tomo LXVII, Nim. 39, Seccién tercera (August 14, 1931). 
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MONACO 
EDITOR’S NOTE. No legislation specially relating to piracy has been enacted. 


NETHERLANDS 


EDITOR’S NOTE. The punishment of piracy is provided for in the Penal Code of 
March 3, 1881. Prior to its adoption, the French Penal Code was applied in the Nether- 
lands, 

Den Beer Poortugael, Internationaal Maritiem Recht (Breda, 1888), 
174-187; Nijland, J. F., Internationaal Zeerecht (Helder, 1905), 82-87; Simons, S., Neder- 
landsche Strafrecht (fifth edition, Groningen, 1929), II, 309-311; Smidt, H. J., Geschiedenis 
van het Wetboek van Strafrecht (Haarlem, 1882), III, 96-101; Van Swinderen, O. Q., Esquisse 
du Droit Pénal Actuel dans Les Pays-Bas et 4 U’Etranger (Groningen, 1891), II, 256-272; 
Wintgens, W., Code Pénal des Pays-Bas (Paris, 1883). 


PENAL CODE OF MARCH 3, 1881! 


[TRANSLATION] 


Boox I. Tirte I.—Score or APPLICATION OF THE PENAL Law 


Article 4. The Netherlands criminal law applies to every person who 
outside the Kingdom in Europe commits: 


4° one of the offences described in articles 381, 382, and 285. 


Boox II. Tirte XXIX.—Crimes AFFECTING NAVIGATION 


Article 381. The following shall be punished as guilty of piracy: 


1° Whoever takes service as a master or serves on a vessel, knowing 
that it is intended for or using it on the high sea to commit acts of vio- 
lence against other vessels or persons or goods on board thereof, without 
being authorized to do so by a belligerent power or without belonging to 
the naval forces of a recognized power, with imprisonment for not more 
than 12 years; 

2° Whoever, having knowledge of this intention or this use, takes 
service as a member of the crew upon such a vessel or voluntarily re- 
mains in service after having learned of this intention or use, with 
imprisonment for not more than 9 years. 

To exceed authcrity, as well as to be provided with authorizations 
granted by powers waging war against each other, is made the equivalent 
of lack of authority. 


Article 382. Should the acts of violence described in Article 381 result in 
the death of any person on board of the vessel attacked, the master and those 
who shall have participated in the acts of violence, shall be punished with 
imprisonment for not more than 15 years. 

Article 383. Whoever for his own account or for the account of another 


1 Text from Fruin, J. A., De Nederlandsche Wetboeken (Gravenhage, 1931), 1245. 
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equips a vessel with the intention described in Article 381, shall be punished 
with imprisonment for not more than 12 years. 

Article 384. Whoever for his own account or for the account of another 
directly or indirectly participates in the chartering, freighting or insuring of 
a vessel, knowing it to be intended for the purpose described in Article 381, 
shall be punished with imprisonment for not more than 8 years. 

Article 385. Whosoever shall intentionally deliver a Netherlands vessel 
into the power of pirates, shall be punished: 


1° With imprisonment for not more than 12 years, if he is tue master; 
2° With imprisonment for not more than 9 years in all other cases. 


Article 415. Upon conviction of one of the offences described in articles 
381-387, 402 and 403, deprivation of the rights referred to in Article 28 No. 
1-4, may be pronounced.' 


LAW OF DECEMBER 22, 1924? 
AMENDING THE CODE OF COMMERCE 


[TRANSLATION] 


Article 314. A public register shall be kept for the registration of Nether- 
lands ships of a capacity of at least twenty cubic metres gross. . . . 

Article 316. The registration shall be cancelled: (1) if the ship is lost or 
has been taken by pirates or enemies; . . 

The cancellation shall be made on application or, with the authorization 
of the Court, officially. 


NETHERLANDS INDIES 


EDITOR’S NOTE. The Penal Code of October 15, 1915, for the Netherlands Indies 
contains provisions on piracy similar to those of the Penal Code of the Kingdom in Europe. 

See de Gelder, W., Strafrecht in Nederlandsch-Indié, derde U<tgave (Batavia, 1914), 657- 
669. 


PENAL CODE OF OCTOBER 15, 1915? 


[TRANSLATION] 


Book I. Tirue I.—Score or APPLICATION OF THE PENAL PROVISIONS OF 
THE LAW 


Article 4. The penal provisions of the law of the Netherlands Indies apply 
to every person who outside of the Netherlands Indies commits: 


1 The rights referred to include: The right to assume office; the right to serve in the armed 
forces; the right to vote or to run for office; the right to become a counsellor; the right to 
exercise certain professions. 

* Translation from Van Leeuwen, F. W. A. de K., Maritime Code of the Netherlands (The 
Hague, 1927). See Staatsblad van het Koninkrijk der Nederlanden, 1924, No. 578. 
on a. from Engelbrecht, W. A., De Nederlandsch-Indische Wetboeken (Leiden, 1930), I, 
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4, The offence described in article 438, that described in article 444 
in so far as it concerns piracy, and that described in article 440 in so 
far as it concerns the delivery of a vessel into the power of pirates. 


Boox II. Tirte XXIX.—Crimes AFFECTING NAVIGATION 


Article 438. The following shall be punished as guilty of piracy [zeeroof]: 


1° Whoever takes service as a master or serves on a vessel, knowing 
that it is intended for or using it on the high seas to commit acts of 
violence against other vessels or persons or goods on board thereof, 
without being authorized to do so by a belligerent power or without 
belonging to the naval forces of a recognized power, with imprisonment 
for not more than 12 years; 

2° Whoever having knowledge of this intention or this use, takes 
service as a member of the crew upon such a vessel or voluntarily re- 
mains in service after having learned of this intention or use, with 
imprisonment for not more than 9 years. 

To exceed authority, as well as to be provided with authorizations 
granted by powers waging war against each other, is made the equivalent 
of lack of authority. 

Article 439. (1) Whoever by means of a vessel commits acts of violence 
against another vessel or against persons or goods on board thereof, within 
a distance of less than three English sea miles from the coasts of the Nether- 
lands Indies, shall be punished as guilty of coast robbery [kustroof], with 
imprisonment for not more than fifteen years. 

(2) The distance of three English sea miles is measured from the low 
water mark of the coasts of the islands belonging to the Netherlands Indies, 
as well as from rocks, banks and reefs exposed or becoming exposed at low 
water, where the low water mark of such rocks, banks or reefs is not more 
than six English sea miles from the nearest coastal water line. 

Article 440. Whoever on land, upon or in the neighborhood of the shore 
or of river-mouths, commits acts of violence against persons or goods found 
there, after having come with that intention, in whole or in part, over sea, 
shall be punished as guilty of shore robbery [strandroof], with imprisonment 
for not more than fifteen years. 

Article 441. Whoever upon a river by means of a vessel commits acts of 
violence against another vessel or against persons or goods on board thereof, 
after having come from some other place upon a vessel with that intention, 
shall be punished as guilty of river robbery [rivierroof], with imprisonment 
for not more than fifteen years. 

Article 442. Whoever takes service or serves as commander on board a 
vessel knowing that it is intended to be used, and it is used, for the commis- 
sion of one of the crimes mentioned in articles 439-441, shall be punished with 
imprisonment for not more than fifteen years. 

Article 443. Whoever takes service or serves as a seaman on a vessel, 
knowing that it is intended to be used and it is used for the commission of 
one of the crimes mentioned in articles 439-441, or voluntarily remains in 
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service upon such a vessel after learning of the above-mentioned purpose of 
the vessel, shall be punished with imprisonment for not more than ten years. 

Article 444. Should the acts of violence described in articles 438-441 re- 
sult in the death of one of the persons on board the vessel attacked or of one 
of the persons attacked, the master or commander and those who have partic- 
ipated in the acts of violence, shall be punished with the death penalty, with 
imprisonment for life, or with imprisonment for not more than twenty years. 

Article 445. Whoever for his own account or for the account of another 
equips a vessel with the purpose described in article 438, or with the intention 
of committing one of the crimes described in articles 439-441, shall be pun- 
ished with imprisonment for not more than fifteen years. 

Article 446. Whoever for his own account or for the account of another 
directly or indirectly participates in the chartering, freighting or insuring of 
a vessel, knowing it to be intended for the purpose described in article 438, 
or knowing that it is intended to be used to commit one of the crimes de- 
scribed in articles 439-441, shall be punished with imprisonment for not 
more than twelve years. 

Article 447. Whoever shall intentionally deliver a Netherlands or Nether- 
lands Indies vessel into the power of pirates [sea-robbers], coast-robbers, 
shore-robbers or river-robbers, shall be punished: 

1. With imprisonment for not more than fifteen years if he is the 
master; 


2. With imprisonment for not more than twelve years in all other 
cases. 


Article 479. Upon conviction of one of the offences described in articles 
438-449, 466 and 467, deprivation of the rights referred to in article 35, nos. 
1-4, may be pronounced.! 

NICARAGUA 
PENAL CODE OF DECEMBER 8, 1891? 
[TRANSLATION] 
Book II. Tirte I.—Cuaprer II].—Crimes AGAINST THE LAW OF NATIONS 


Article 139. The following are guilty of crime against the law of nations: 
1. Pirates. 


Article 140. The Captain or Commander of a vessel which practices 
piracy, shall be punished by imprisonment [reclusién] in the fourth degree; 
and the members of the crew by the same penalty in the first degree.* 


1 The rights referred to include: The right to assume office; the right to serve in the armed 
forces; the right to vote or to run for office; the right to become a counsellor; the right to 
exercise certain professions. 

? Text from Cédigo Penal de la Repiiblica de la Nicaragua (Managua, 1891). 

* Reclusién in the fourth degree is fixed at twelve years, and in the first degree at three 
years, by Article 58 of the Penal Code. 


996 PIRACY LAWS 


Article 141. The following shall be considered and punished as pirates, 
in accordance with the preceding article: 


1. Privateers whose ships belong to any one of the Nations which 
may have abolished privateering; 

2. Privateers who, belonging to a Nation where privateering still 
exists, do not exhibit legitimate letters of marque, or those whose acts 
lack the requisites necessary for them to be deemed lawful; 

3. Those who execute the expatriation of a Nicaraguan, without his 
having been condemned to such penalty by Courts or competent public 
officials, excepting the provision in Article 56 of the Constitution. 


Article 142. The particular crimes which pirates may commit shall be 
punished with one or two degrees more of penalty than the law designates 
for such crimes. 

Article 143. Whoever in Nicaraguan territory shall knowingly trade with 
pirates, shall be punished by imprisonment [presidio] in the second degree.' 


NORWAY 
PENAL CODE OF MAY 22, 1902? 


[TRANSLATION] 


CHAPTER I.— TERRITORIAL APPLICATION OF THE NORWEGIAN CRIMINAL LAW 


§12. The Norwegian criminal code is, if not otherwise determined or 
agreed by treaty with a foreign state, applicable to acts committed: 


4. abroad by foreigners if the act either 
(a) falls under §§267-—269 of this code; or 
(b) is a crime which is also punishable according to the laws of 
the place at which it was committed, if the guilty party 
has his domicile or place of residence in the Kingdom. 


CHAPTER XX V.—EXTORTION AND ROBBERY 


§267. Robbery is deemed to be committed, when any person with the 
intent to procure for himself or another an illegitimate gain by exercising 
force against a person or by rendering him incapable of protecting himself, 
or by means of threats calling forth fear for his life or health, seizes an object 
which wholly or partially belongs to another or compels any person to 
undertake an act, by which the acting person or a person for whom he acts, 
suffers a loss of property. Whoever is guilty of robbery, or is an accessory 
thereto, shall be punished with imprisonment for not to exceed 10 years, and 
if as a result of the crime a person has lost his life or has suffered severe 
bodily injury or injury to health, with imprisonment for not less than three 
years. 


1 Presidio in the second degree is fixed at six years by Article 58 of the Penal Code. 
* Text from Norsk Lovtidende, 2%" Afdeling, 1902, 286. 


PANAMA 997 


§268. Robbery shall be punished with imprisonment for not less than 
three years, if 


1. The guilty party has repeatedly been convicted of robbery or 
serious theft; 

2. intentional bodily injury or injury to health or considerable pain 
have been caused by the crime; 

3. the crime has been committed by a number of persons who have 
united for the purpose of committing theft, receiving stolen goods, 
committing extortion, robbery or similar crimes, or of whom any are 
armed; 

4. the crime takes place at night in an inhabited place to which the 
offender has gained access in the manner mentioned in §§258, No. 1 
and 2 or 259, No. 3.1 


If a robbery such as is dealt with in this paragraph has led to the death of 
a person or if the offender has previously been convicted under this para- 
graph, life imprisonment may be imposed. 
§269. The following shall be punished with imprisonment for not to exceed 
three years: 
1. Whoever unites with others for the purpose of committing robbery, 


2. whoever, in order to commit robbery, equips a vessel or begins her 
equipment, 


or whoever is an accessory thereto. 


PANAMA 


EDITOR’S NOTE. After the establishment of Panamanian independence, the Colom- 
bian Penal Code of October 18, 1890, remained in force. It was superseded, however, by 
the Penal Code of Panama of August 22, 1916. 


PENAL CODE OF AUGUST 22, 1916? 


[TRANSLATION] 
Book I. Tirite I.—CuHapter I.—PENAL JURISDICTION 


Article 1. The jurisdiction of the present Code extends: 


1. To crimes which are committed in the territory of the Republic or 
on national ships which are in Panaman waters or upon the high sea, 
or on Panaman warships, wherever they may be. 

2. To those which are committed on foreign merchant ships which are 
within the territorial sea. 

3. To crimes committed abroad against the security, interior or 
exterior, or the tranquility of the State, or against its fiscal interests. 

4. To crimes committed by Panamans or foreigners outside of the 
Republic when all or part of their effects are produced within the 
national territory. 


1The means of access referred to in the sections cited are by burglary, by means of a 
prspon by stealth, by disguising one’s self, or by shamming or misusing an official position 
or order. 

2 Text from Cédigo Penal, edicién oficial (Barcelona, 1917). 
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5. To crimes perpetrated abroad by Diplomatic Agents and other 
Panamans who in accordance with International Law enjoy the privilege 
of exterritoriality. 

6. To crimes of piracy, and to such other acts as are denominated 
crimes against the Law of Nations. 


Article 2. The application of the provisions of the present Code to crimes 
committed abroad is subject to the following rules: 
1. That the act shall have remained unpunished in the country 


where it was committed; and 
2. That the offender be found in the national tern. 


Boox II. II.—Crimes AGAINST THE LAw oF NATIONS 


Article 140. The slave traffic shall be punished with from twelve to 
fifteen years of imprisonment [presidio]. 
Article 141. The crime of piracy shall be punished with from ten to 
twelve years of imprisonment [presidio]. 
Article 142. The penalty of the preceding article shall be increased up to 
twenty years in the following cases: 
1. When a vessel shall have been captured by boarding or by firing 
upon her. 
2. When the pirates shall have abandoned any person without means 
of saving himself. 


The provisions of this article do not prevent the application of penalties 
provided for any crime that may be committed besides that of piracy. 


PARAGUAY 


EDITOR’S NOTE. The Penal Code of July 21, 1880, punished piracy when committed 
against Paraguayans or subjects of another nation which was not at war with Paraguay. 
The death penalty was imposed in aggravated cases. In the Penal Code of June 18, 1914, 
different provisions were substituted, and the death penalty abolished. 

See Gonzalez, T., Derecho Penal (Asuncién, 1928), II, 144-146. 


PENAL CODE OF JUNE 18, 1914! 


[TRANSLATION] 


Boox II. Srction I.—Cnapter I].—Crimes AGAINST THE LAW OF 
NATIONS 


Article 144. The following shall be considered pirates: 


1. Those who, belonging to the crew of any merchant ship, seize with 
armed force any national vessel or vessel of another friendly State 
navigating in territorial waters, or who commit acts of depredation or of 
violence against the cargo or individuals found on board. 

2. Those who, organized in bands, assault and take possession by 


1 Text from Cédigo Penal de la Repiiblica del Paraguay, edicién oficial (Asuncién, 1914). 
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force or intimidation of any vessel, whether she be navigating the waters 
of the Republic or be anchored in its ports or anchorages, or commit the 
acts of depredation and violence mentioned in the preceding section. 

3. Those who, rebelling against the Captain or Master of a vessel on 
which they sail, take possession of her or her cargo. 


Article 145. Pirates shall be punished with from seven to fifteen years 
in the penitentiary. 

When the piracy is accompanied by homicide, mutilation, serious wounds 
or violation, or has left some person without the means of saving himself, 
the guilty individuals shall suffer from 20 to 30 years in the penitentiary. 

The vessels of pirates shall be confiscated. 


PERSIA 
EDITOR’S NOTE. No laws specially relating to piracy appear to be in force. 


PERU 


EDITOR’S NOTE. In the Penal Code of March 1, 1863, articles (118-123) providing 
fcr the punishment of piracy were contained under the title of Crimes against the Law of 
Nations. The following were classified as pirates: Privateers whose ships belong to any of 
the nations which have accepted the four principles of the Congress of Paris; Privateers who, 
belonging to a nation where privateering still exists, do not exhibit legitimate letters of 
marque, or whose acts lack the requisites necessary to be deemed legal; Those who execute 
the expatriation of a citizen, who has not been condemned to such punishment by the Courts 
of Justice of the Republic. This law was superseded by the Penal Code of July 28, 1924, 
waich in Articles 272-273 contains different provisions on the subject of piracy. The Code 
of 1924 also contains a new Title dealing with the territorial application of the penal law, 
in which piracy, committed by nationals or foreigners, is included among the offences com- 
mitted outside Peruvian territory which are punishable in Peru (Article 5). 

See Arias, J. V., Cédigo Penal del Peri de 1863 (Lima, 1898), II, 69 et seq. 


PENAL CODE OF JULY 28, 1924! 
[TRANSLATION] 
Boox I. Titie II.—TerriroriAL APPLICATION OF THE PENAL LAW 


Article 5. Offences committed outside of the territory of the republic, 
shall be punished in the following cases: 


1. Offences included in titles III of the seventh section, I of the ninth 
section, and II of the fifteenth section, committed by nationals or 
foreigners; 

2. Offences not included in the preceding paragraph committed by a 
national, which are subject to extradition according to the Peruvian 
law, provided they be also punishable in the State in which they are 
committed and when the offender enters the republic in any manner. 

This provision shall be applicable to foreigners who may have adopted 
Peruvian citizenship after the commission of the punishable act. 


1998)" from Calderon, E. G., Constitucién, Cédigos y Leyes del Perti, 2a. edicién (Lima, 
, 045, 
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3. Offences not included in the first paragraph committed by a for- 
eigner against a national, which are subject to extradition according to 
the Peruvian law, provided they are also punishable in the State in 
which they were committed and when the offender enters the republic 
in any manner and is not surrendered to such foreign state; 

4, Offences of any kind committed by officials or employees in the 
service of the State, in the discharge of their office. 


Article 6. The provisions contained in the three first paragraphs of the 


preceding article, shall not be applied: 
1. When the criminal action is extinguished according to some legis- 


lative act; 

2. When politico-social crimes are concerned; 

3. When the accused has been acquitted in a foreign country, or has 
been convicted and has fulfilled the penalty, or this has expired by 


limitation or has been remitted. 
If the penalty has not been entirely fulfilled, the trial can be renewed 


before the courts of the republic, but the part of the penalty already 
fulfilled will be taken into account. 


Boox II. Section VII.—Crimes AGAINST THE PUBLIC SECURITY. 
III].—Prracy 


Article 272. The following shall be punished with imprisonment [peniten- 
ciarta o prisién] for not less than three years: 

1. Whoever commits upon the sea or upon the rivers of the Republic 
any act of depredation or violence against a vessel or against persons or 
things on board, without being authorized by a belligerent power or if 
the vessel, by means of which the act is executed, does not belong to the 
navy of a recognized power; 

2. Whoever, misusing letters of marque legitimately granted, com- 
mits any act of depredation or any act of hostitility against vessels of the 
Republic or those of another nation which he was not authorized to 


attack; 
3. Whoever takes possession of any vessel or of anything belonging to 


her equipment, by means of fraud or violence committed against her 


commander; 
4. Whoever surrenders to pirates a vessel, her cargo or anything 


belonging to her crew; 
5. Whoever by threats or acts of violence opposes the commander or 


the crew in the defense of a vessel attacked by pirates; 
6. Whoever, on his own or any other account, equips a vessel intended 


for piracy; 
7. The Peruvian or foreigner residing in the Republic who trades 


with pirates or assists them in any way; 
8. The commander of an armed ship, who navigates with two or more 


letters of marque from different powers; 

Article 273. If the acts of violence or hostility mentioned in the pre- 
ceding article should be followed by the death of any person on board the 
vessel attacked, the penalty shall be not less than 10 years imprisonment 
[penitenciaria o prisién]. 


PORTUGAL 


POLAND 


EDITOR’S NOTE. No legislation on the subject of piracy has been enacted in Poland. 
The Penal Codes of Germany and Austria and the imperial Russian Penal Code of March 
22, 1903, are in force in various portions of the country. 


PORTUGAL 


EDITOR’S NOTE. Article 162 of the Penal Code of December 10, 1852, was reenacted 
in the present Code of September 16, 1886, without change except as to punishment. Capi- 
tal punishment and imprisonment for life, which might be imposed in some cases under the 
earlier law, were abandoned in the Code of 1886. 

BrsuioGRaPaHy: Ferrfio, F., Theoria do Direito Penal applicada ao Codigo Penal Portuguez 
(Lisbon, 1856), IV, 264 et seq.; Testa, C., Droit Public International Maritime (Paris, 1886), 
90 et seg. For an historical account of the Portuguese criminal law, see Da Matta, C., 
Direito Criminal Portugués (Coimbra, 1911), I, 255 et seq. 


PENAL CODE OF SEPTEMBER 16, 1886! 


[TRANSLATION] 


Boox II. Tirue IJ].—CwHapter II.—CrIMEs wHicH PREJUDICE THE INTER- 
ESTS OF THE STATE IN Its RELATIONS WITH FOREIGN NATIONS 


Article 162. Any person who commits the crime of piracy, commanding 
an armed vessel, and cruising on the sea, without the commission of any 
Prince or Sovereign State, in order to commit robberies or any acts of vio- 
lence, shall be sentenced to eight years of imprisonment in a cell [prisao 
maior cellular] followed by banishment for twelve years, or, in the alternative, 
to the fixed penalty of banishment for twenty-five years, and, in both cases, 
to the maximum fine. 


§1. If the death of any person results from such violence, the penalty 
shall be eight years of imprisonment in a cell followed by banishment for 
twenty years, with imprisonment at the place of banishment for not 
more than two years, or without such imprisonment, in the discretion 
of the judge, or, in the alternative, to the fixed penalty of banishment for 
twenty-eight years, with imprisonment at the place of banishment for 
from eight to ten years. 

§2. Persons having knowledge of the crime who were members of 
the crew, shall be sentenced to eight years of imprisonment in a cell, 
followed by banishment for twelve years, or, in the alternative, to the 
fixed penalty of banishment for twenty-five years. 

§3. In all cases where special laws declare any act to be the crime of 
piracy, the provisions hereof shall apply.’ 

1 Text from d’Almeida Didier, Novo Codigo Penal (Lisbon, 1898). 
* Ferrio in commenting upon the third paragraph of Article 162, and after referring to a 
treaty in which the slave trade was declared to be piracy, says: 
“ Aside from this we do not know of any other case assimilated to piracy, to which 


the declaration of this paragraph 3 may be applied, which declaration is moreover 
useless so far as it concerns the case mentioned, for the observance of the latter is 


guaranteed by a treaty.” 
See his Theoria do Direito Penal, IV, 273. 
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RUMANIA 


EDITOR’S NOTE. No special laws on the subject of piracy appear to have been 
enacted. 


EL SALVADOR 


EDITOR’S NOTE. Provisions on piracy contained in the Penal Code of December 19, 
1881 (Articles 137-140) were reenacted with slight changes in the Code of 1904. In the 
latter a new article (115) was also added, containing a definition of the crime of piracy. 


CODIFIED LAWS OF MARCH 6, 1879! 


[TRANSLATION] 


Book XV.—NAVIGATION AND MARINE 


Article 7. Pirates, being highwaymen of the sea, and recognized as ene- 
mies of all peoples, may be seized by the authorities of the Republic on the 
high sea or in its territorial waters, and brought to trial in order that they 
may be punished in accordance with the Penal Code. The judicial authori- 
ties of the department or district, in which is the port at which the pirates 
first arrive, shall be competent to try the case. 

Article 8. The vessels and objects belonging to other persons, which are 
captured, shall be restored to their owners, the latter paying the expenses 
and a salvage reward. 

If the owners should not appear, the procedure shall be in accordance with 
article 656 of the Civil Code. 


PENAL CODE OF 1904° 


[TRANSLATION] 


Boox II. Tirte I].—Cuapter III].—Crimes AGainst THE Law oF 
NATIONS 


Article 115. The crime of piracy is committed by him who directs or com- 
mands and by those who form the crew of any armed vessel which, without 
being authorized by letters of marque from a government which has the 
authority to issue the same, or by misuse of legitimate letters of marque, or 
carrying letters of marque from various powers, transports material of war 
or contraband in order to aid the cause of those who may be in rebellion 
against the legitimate Government of El Salvador; or by those who roam the 
seas performing thereon, or on the coasts, or upon other vessels, robberies 
or acts of violence. 

Article 116. The crime of piracy committed against Salvadorans or sub- 

1 Text from Codificacién de Leyes Patrias (San Salvador, 1879), 342. 

? The Civil Code referred to is that of 1859. Article 656 of that Code is identical with 
Article 623 of the 1926 edition of the Civil Code, as printed herein 


* Text from Quifiones Molina, Constitucién y Cédigos de la Repiblica de El Salvador (Bar- 
celona, 1926), 765. 
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jects of another nation which is not at war with El Salvador, shall be pun- 
ished by seven years imprisonment [presidio]. 

When the crime is committed against non-belligerent subjects of another 
nation which is at war with El Salvador, the penalty shall be four years 
imprisonment. 

Article 117. The penalty of twelve years imprisonment shall be imposed 
upon those who commit the crime of piracy in the following cases: 


‘ 1, Whenever they have seized a vessel by boarding or by firing upon 
er; 

2. Whenever the crime is accompanied by serious physical injuries 
or by any crime against chastity punished by more than five years of 
imprisonment; 

3. Whenever the pirates have left any person without means of 
saving himself; 

4. In every case, the pirate captain or master. 

If the crime be accompanied by homicide, and the offenders do not 
merit the penalty of death, they shall be punished with fifteen years of 
imprisonment. 


Article 118. The provisions of the preceding articles are applicable to any 
person who delivers to pirates the vessel on board of which he may be. 

Article 119. Whoever, residing in the Republic, shall trade with known 
pirates, shall be punished as an accomplice. 


CIVIL CODE (Eprtion or 1926)! 
[TRANSLATION] 


Article 622. The seizures made by bandits, pirates, or insurgents, do not 
transfer ownership, and property recaptured must be restored to its owners, 
the latter paying a salvage award to those who recaptured it. 

This reward shall be regulated by that which in analogous cases is granted 
to the captors in war between nations. 

Article 623. If the owners should not appear, the procedure shall be like 
that in the case of things lost; but those making the recapture shall have with 
regard to property which is not reclaimed by its owners in the space of one 
year, counted from the date of the last legal notice, the same rights as if 
such property had been seized in war between nations. 


SAN MARINO 
EDITOR’S NOTE. No special laws on the subject of piracy appear to have been 


enacted. 
SIAM 


EDITOR’S NOTE. The movement for the enactment of a modern criminal code in 
Siam began in 1897 with the appointment of a commission charged with the duty of drafting 
such a law. As a result of the efforts of these commissioners and others subsequently 


1 Text from Quifiones Molina, Constitucién y Cédigos de la Repriblica de El Salvador (Bar- 
celona, 1926), 87. 
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appointed, the present Penal Code took form, and it was officially promulgated on June 1, 
1908. The Code was originally drafted in English, the official version in Siamese being a 
translation thereof. The text printed below is that of the English version, which was 
published in Bangkok after the promulgation of the Code. For an account of the drafting 
of the Code, and its sources, see the introduction by M. Georges Padoux to the French version 
published in Paris in 1909. 


PENAL CODE OF JUNE 1, 1908 
Boox I. CwHapTerR OF PENAL Laws 


Section 10. Whoever commits an offence outside the country shall be 
punished in Siam, in the following cases: 


(3) If the offence be piracy. 


Boox II. Tirte [X.—Orrences AGAINST PROPERTY. CHAPTER II.— 
SNATCHING, ROBBERY, GANG-ROBBERY, PIRACY 


Section 302. Whoever commits piracy shall be punished according to the 
provisions of sections 298, 299, 300 or 301. 


Section 298. Whoever committing theft uses any violence or any threat 
against any person in order: 


(1) to prepare or facilitate the commission of the offence, or 
(2) to obtain possession or delivery of any property, or 

(3) to secure the benefit obtained through the offence, or 
(4) to conceal the offence, or 

(5) to escape punishment, 


is said to commit robbery, and shall be punished with imprisonment of two 
to seven years and fine of one hundred to one thousand ticals. 

Section 299. Whenever robbery is committed under any of the aggra- 
vating circumstances mentioned in sections 293 and 294, the punishment 
shall be imprisonment of three to ten years and fine of one hundred to two 
thousand ticals.! 

Section 300. Whenever in committing robbery any bodily harm is 


1The vating circumstances mentioned in sections 293 and 294 are as follows: by 
night; by breaking through, scaling or climbing over any enclosure made for the protection 
of persons or property; by using any passage not intended for human entrance, or any pas- 
sage unfastened by any principal or accessory to the offence; by opening any lock by means 
of keys unlawfully possessed or by means of any other instrument; by breaking open or 
carrying away any closed receptacle; by taking advantage of any fire, explosion, railway 
accident, distress of vessel or other public calamity; by a person carrying any arms; by a 
person disguised or with his face blackened; by false personation; by a person falsely pretend- 
ing to act under lawful authority; by two or more persons; in a dwelling place, provided that 
the offender is in such place without the consent of the injured person; in any place of public 
worship; in any railway station, wharf or other place of entry or discharge of goods; upon 
anything intended for the service of the State or for public use; by a clerk or servant upon 
any property in the possession of his master or employer; upon any cattle or beast of burden. 
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eaused, the punishment shall be imprisonment of five to fifteen years and 
fine of one hundred to two thousand ticals. 

If grievous bodily harm be caused, the punishment shall be imprisonment 
of seven to fifteen years and fine of two hundred to two thousand ticals. 

If death be caused, the punishment shall be imprisonment of ten to twenty 
years and fine of five hundred to two thousand ticals, without prejudice to 
the punishment prescribed for any person causing death. 

Section 301. Whenever three or more persons, of whom one at least 
carries any arms, commit robbery, every such person is said to commit 
gang-robbery, and shall be punished with imprisonment of ten to fifteen years. 

If grievous bodily harm be caused, the punishment shall be imprisonment 
for life or for a period of fifteen to twenty years. 

If death be caused, the punishment shall be death or imprisonment for 
life, without prejudice to the punishment prescribed for any person com- 
mitting murder under any of the aggravating circumstances mentioned in 
section 250.! 


UNION OF SOVIET SOCIALIST REPUBLICS 


EDITOR’S NOTE. In the present law there are no special provisions dealing with 
piracy. 

In the Russian Empire, the subject was dealt with in articles 424 to 428 of the Code of Com- 
merce of 1993. For the punishment of pirates, this Code made reference to articles 1630 and 
1633 of the Penal Code of 1885, dealing with robbery. There was also a Penal Code of 


March 22, 1903, but it never was put into effect in Russia except with regard to political 
crimes. This Code has, however, been adopted as part of the national law of Latvia and 
Lithuania. Article 589, on the subject of robbery, contains a reference to robbery on the 
open sea. In Estonia the older Russian Penal Code of 1885 has been adopted. The text 
of these Codes, so far as they relate to piracy, is printed herein under Estonia and Lithuania. 


SPAIN 


EDITOR’S NOTE. Dating from an Ordinance of 1621 it was the law of Spain that 
vessels recaptured from pirates should belong to the privateer making the recapture, if the 
pirates had had them in their possession for more than twenty-four hours. But by an 
Ordinance of June 20, 1801, article 28, an innocent owner was permitted to reclaim his vessel 
within a year and a day after the recapture, being, however, obliged to pay to those making 
the recapture a salvage award of one-third of the value of the vessel. 

In the Ordinance of the Royal Navy of 1748, it was declared (Treatise 10, Title 3, Article 
109) that pirates should be punished with death as common enemies of the human race. 


1 Section 250 is as follows: Whoever commits murder under any cf the following circum- 
stances: 


(1) on his father or mother or other relation in the direct ascending line; 

(2) on any official in, or by reason of, the lawful exercise of his functions; 

(3) with premeditation; 

(4) by employing torture or acts of cruelty; 

(5) for the purpose of preparing or facilitating the commission of any other offence; 

(6) for the purpose of securing the benefit obtained through any other offence, or of 
concealing such offence or of escaping punishment for such offence; 

shall be punished with death. 
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This Ordinance also provided (Treatise 6, Title 5, Article 4) that vessels found navigating 
without legitimate letters from a sovereign or state having authority to grant the same 
should be seized as lawful prize; so also vessels fighting under a flag other than that of the 
state by which they were commissioned, and those having letters from different states. It 
was further provided that in case such vessels should be armed for war, their masters and 
officers should be held as pirates. These provisions were reenacted in Article 27 of the 
Ordinance of June 20, 1801. (With respect to the punishment of the individuals, see also 
Article 245 of the Penal Code of September 8, 1928.) And by an Ordinance of August 12, 
1802, every captain or master sailing for any port outside the limits of the district wherein 
his vessel was registered, was required to secure the proper papers; if a ship should be found 
sailing without such papers it was provided that she should be confiscated and, if armed for 
war, her master and any others found to have participated in the illicit armament should be 
punished as pirates. 

The Penal Code of July 9, 1822 (Article 268) provided that pirates should be punished in 
accordance with the chapter on robbery. The Penal Code of March 19, 1848, dealt with the 
subject more extensively in Articles 156-159. Piracy was declared punishable when com- 
mitted against Spaniards or subjects of another nation which was not at war with Spain. 
Those who should surrender their ships to pirates were also made subject to the same penal- 
ties imposed upon the pirates themselves. Whoever residing in the Spanish dominions 
should traffic with pirates was made punishable as an accomplice. In the Penal Code of 
June 18, 1870, the two provisions last mentioned were omitted. A clause was added punish- 
ing piracy against non-belligerent subjects of another nation at war with Spain, although the 
punishment provided was less severe than where the victims were Spaniards or subjects of 
another nation not at war with Spain (Articles 155-156). This Code is still in force in 
Cuba and the Philippine Islands and its provisions are printed herein under the latter head. 
In Spain, however, it has been superseded by the Penal Code of September 8, 1928, in which 
the provisions of the earlier Code have been somewhat revised. The Code of 1928 is notable 
for the provision contained in Article 252 punishing piracy committed by means of or against 
aircraft. 

BrsuiocrapHy: A. de Bacardi, Diccionario del Derecho Maritimo de Espajia (Barcelona, 
1861), 660; Escriche, J., Diccionario Razonado de Legislacién y Jurisprudencia (Madrid, 
1876), IV, 598; Fernandez, C., Nociones de Derecho Internacional Maritimo (Habana, 1863), 
24; Mozo, M. J., Derecho de Gentes (Madrid, 1898), cap. XIII; de Negrin, I., Derecho In- 
ternacional Maritimo, Segunda edicién (Madrid, 1883), 70, 154-155; de Olivart, Derecho 
Internacional Piblico, cuarta edicién (Madrid, 1903), I, 443-450; Pacheco, J. F., El Cédigo 
Penal (Madrid, 1848), II, 112-122; Phillimore, R., /nternaiional Law, third edition (London, 
1885), III, 626-627; Poggio, S., Derecho Maritimo Internacional (Barcelona, 1894), I, 387- 
399; Prida, J. F., Derecho Internacional Maritimo (Madrid, 1923), 109; Seix, F., Enciclopedia 
Juridica Espafiola (Barcelona, 1910), XXIV, 802; Viada y Vilaseca, Cédigo Penal, Quinta 
Edicién (Madrid, 1926), III, 100; de Vizmanos y Alvarez Martinez, Comentarios al Cédigo 
Penal (Madrid, 1848), II, 77-81. 


ORDINANCE OF JUNE 20, 1801! 


[TRANSLATION] 


Article 27. Vessels which are found sailing without legitimate letters of 
marque of a Sovereign, Republic, or State which has the authority to grant 
the same, shall be seized, as likewise those which fight under a flag other than 
that of the Sovereign or State by which the letters of marque were issued, 
and those which carry letters of different Sovereigns and States; all being 


1 Text from Novisima Recopilacién de las Leyes de Espafia (Madrid, 1805), III, 128. 
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declared lawful prize, and in case they are armed for war, their commanders 
and officers shall be held as pirates. 

Article 28. The vessels of pirates and rebels shall be lawful prize, with all 
their appurtenances which are found on board; but those which are proved 
to belong to persons who had not contributed directly or indirectly to the 
piracy, and are not enemies of my Crown, shall be given back to them, if 
they reclaim them within one year and a day of the declaration of the prize, 
less one-third part of their value to reward the captors. 

Article 29. It not being permitted my subjects to arm any vessel for war 
without my permission, nor to accept to this end letters of marque or com- 
mission from another Sovereign or State, even though it be my ally; any 
vessel which is encountered roaming the sea with such papers, or without 
any papers, shall be lawful prize, and its captain or master shall be punished 
as a pirate. 

DECREE OF JULY 20, 1873! 


[TRANSLATION] 


Article 1. The crews of the frigates of the National Navy Almansa, 
Vitoria y Mendez Nufez, that of the steamship Fernando el Catélico, and that 
of any other warship risen in rebellion in the Department of Cartagena, shall 
be considered as pirates when encountered on the seas under the jurisdic- 
tion of Spain or beyond these, by Spanish or foreign naval forces, according 
to articles 4, 5, and 6, art. 5, chapter 6 of the general Orders of the Navy. 

Article 2. The Commanders of the warships of Powers friendly to Spain 
are authorized to seize the vessels mentioned in art. 1, and to prosecute the 
individuals who man them, according to the sense thereof; the Spanish 
Government reserving to itself the ownership of the vessels, to be ascertained 
by means of suitable claims through diplomatic channels. 

Article 3. Any other vessels of the National Navy which, without being 
commanded by Officers of the same and in a state of insurrection, put to sea 
from any port of the Peninsula, are likewise declared to be pirates. 

Article 4. The Minister of the Navy is charged with the execution of this 
decree, and with the duty of communicating the same to the Minister of 
State, in order that it may be made known to the foreign diplomatic corps. 


LAW CONCERNING THE ORGANIZATION AND POWERS 
OF THE MARITIME COURTS, OF NOVEMBER 10, 1894? 


[TRANSLATION] 


TiTLEe I.—CoNcERNING THE MARITIME JURISDICTION. CHAPTER I.— 
GENERAL PROVISIONS 


Article 7. By reason of the crime, the Maritime jurisdiction is competent 
to try cases against any person for the following: 


1 Text from Coleccién Legislativa de Espaiia, segundo semestre de 1873, 100. 
2 Tbid., volumen 3° de 1894, 661. 
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14. Crimes of piracy, whatever may be the country to which the ac- 
cused belong. 


PENAL LAW OF THE MERCANTILE MARINE OF 
JUNE 21, 1923! 


[TRANSLATION] 
II. CHaprer I—Crimes AGAINST THE Law oF NATIONS 


Article 14. The following shall be punished as guilty of piracy, according 
to articles 155 and 156 of the general Penal Code,? in their respective 
cases: 

a) The crew or passengers of a vessel who aid those of another vessel 
to take possession by violence of the former vessel or of the persons or 
things which are on board the same. 

b) Those who from sea or from land cause, by false signals or by other 
deceitful means, the shipwreck or stranding of a vessel with the inten- 
tion of robbing the same or of committing crimes against the persons 
who are on board. 


PENAL CODE OF SEPTEMBER 8, 1928? 
[TRANSLATION] 
Boox II. Tirie I.—Cuapter IV.—Piracy ANALOGOUS CRIMES 


Article 245. Those persons commit the crime of piracy who, without 
authorization or letters of marque from a Government which has the 
power to grant the same, or misusing legitimate letters of marque 
or carrying letters of marque from various States, direct, command, or 
man one or more armed vessels or vessels with armed crews, which roam 
the seas practicing thereon, on the coasts, or upon other vessels, robbery or 
violence. 

Article 246. The crime of piracy, committed against Spaniards or 
subjects of another nation which is not at war with Spain, shall be 
punished with the penalty of from eighteen to thirty years imprisonment 
[reclusién]. 

When the crime is committed against non-belligerent subjects of another 
nation which is at war with Spain, it shall be punished with from four to 
twelve years imprisonment. 

Article 247. The captain, master, and crew of a vessel which transports 
contraband of war in order to aid an enemy or rebel cause against Spain, 
shall incur the penalty of from eighteen years imprisonment up to death, 
and a fine of from 10,000 to 100,000 pesetas. 

1 Text from Coleccién Legislativa de Espafia, volumen 2° de 1923, 375. 

* The Code referred to is that of June 18, 1870. Articles 155 and 156 have been super- 


seded by articles 246 and 248 of the Penal Code of September 8, 1928. 
* Text from Calén, E. C., Cédigo Penal (Barcelona, 1929). 
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Those who shall commit any other act of war in order to aid an enemy or 
rebel cause against Spain, shall incur the penalty of from ten to thirty years 
imprisonment. 

Article 248. Those who commit the crime of piracy shall incur the pen- 
alty of from twenty-four years of imprisonment up to death: 


1. Whenever they have captured a vessel by boarding or by firing 
upon the same. 

2. Whenever the crime is accompanied by murder or homicide or 
injuries which produce mutilation, deformity, incapacity to work, or 
other effects regarded by this Code as of equal seriousness. 

3. Whenever it is accompanied by any of the offences against chastity 
which are punished in Chapter I of Title X of this book.' 

4. Whenever the pirates have left any person without means of sav- 
ing himself. 

5. In every case, the pirate captain or master. 


Article 249. Those who surrender to pirates a Spanish vessel, or a vessel 
armed for the account of the Nation, shall be punished: 


1. With the penalty of from twenty-four years imprisonment up to 
death, if the author of the crime be the captain or master. 

2. With that of from ten to twenty-four years imprisonment, if the 
surrender is effected by another person. 


Article 250. Whoever takes possession of a Spanish vessel by suborning 
the crew or by any other illegitimate means, shall be punished with the pen- 
alty of from ten to twenty years imprisonment. 

If in order to execute the crime, serious injuries are caused, or means 
are utilized which hinder the captain or master in the command of the 
ship, the penalty shall be from fourteen to twenty-four years imprison- 
ment. 

Article 251. Those who, from the sea, the air, or the land cause, with 
false signals or by other deceitful means, the shipwreck or stranding of a 
vessel with the intention of robbing the same or of committing crimes 
against persons on board, shall be punished with the penalty of from six to 
twelve years imprisonment. 

In the event that the robbery or the offences mentioned actually take 
place, there shall be imposed upon the offender the next higher penalty, 
except when the acts committed are punished with a greater penalty in this 
Code. 

Article 252. The provisions contained in the preceding articles shall 
likewise be applicable when, in the commission of the crimes to which they 
refer, aircraft are used as the means thereof or the crimes are committed 
against aircraft. 

1 The offences referred to are: Rape, or the commission of acts of lasciviousness upon 


another person of either sex, provided force or intimidation is used or such person is deprived 
of reason or of consciousness or is incapable of resisting. 
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SWEDEN 
PENAL*CODE OF FEBRUARY 16, 1864! 
As AMENDED BY LAw OF JUNE 20, 1890 
[TRANSLATION] 

CHAPTER 21.—ROBBERY 


§1. Everyone who, by means of violence against the person or by threats 
which imply imminent danger, takes from another goods or money, shall be 
sentenced, for robbery, to penal servitude of from two to eight years, pro- 
vided it is not otherwise stipulated by law. 

If a person assaults another in the manner aforesaid, but does not succeed 
in completing the robbery, he shall be sentenced for an attempt at robbery 
to penal servitude of from one to six years. 

If the circumstances are very extenuating, the period of the penal servitude 
may be reduced, in the first case, to one year, and in the latter case, to six 
months. 

§7. If a person attacks by violence or threats, as stated in §1, a seafarer 
on the high sea in order to seize or take possession of a vessel or goods, he 
shall be sentenced, for piracy, whether seizure be effected or not, to penal 
servitude for life or for ten years. 

§8. If in any of the cases aforesaid, any person be so maltreated that he 
suffers death therefrom, the guilty party shall be sentenced to death or to 
penal servitude for life. 

§10. Everyone who has made himself liable to punishment in accordance 
with §§1, 2, 3, 4, 5, 6, 7 or 8, shall also suffer the deprivation of civic rights.2 


SWITZERLAND 


EDITOR’S NOTE. No legislation specially relating to piracy has been enacted. 


TURKEY 


EDITOR’S NOTE. There appear to be no laws in force in Turkey dealing with piracy 
or robbery on the sea. Article 377 of the Penal Code of March 1, 1926, makes it an offence 
to set fire to vessels or in any manner to cause their sinking. 


URUGUAY 
PENAL CODE OF JANUARY 17, 1889° 


[TRANSLATION] 
Boox II. I.—Sercrion III.—Crimes AGAINsT THE LAW oF NATIONS 


142. The following are considered pirates: 


1 Text from de la Grasserie, R., Les Codes Suédois (Paris, 1895), 102. 

_ See also Antell, H., Sveriges Rikes Strafflagar (Lund, 1892); Séderqvist, N., Droit Interna- 
tional Maritime Suédois (Paris, 1930). * See Chapter 2, §19, of the Penal Code. 
* Text from de Aréchaga, E. J., Cédigo Penal y Cédigo de Instruccién Criminal, quinta 


edicién (Montevideo, 1926). 
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1. Those who, belonging to the crew of any merchant vessel, capture 
with arms any national vessel or vessel of another friendly State navi- 
gating the sea, or commit acts of depredation and violence upon the 
cargo or against the persons on board; 

2. Those who, forming a band, attack and seize by force any vessel, 
whether the latter is navigating in territorial waters of the Republic, or 
lying in its ports and bays, or commit acts of depredation and violence 
mentioned in the preceding paragraph; 

3. Those who, mutineering against the captain or master of a vessel 
on board of which they are sailing, take possession of her or of her cargo; 

4. Those who, in time of war, engage in privateering without legiti- 
mate letters of marque from a Government or with letters of marque 
from different Governments. 


143. The crime of piracy shall be punished in the following manner: The 
captains, masters or leaders of a band shall suffer the penalty of from fifteen 
to seventeen years in the penitentiary. All other guilty persons shall receive 
from ten to twelve years in the penitentiary. If the crime is accompanied 
by homicide, serious physical injuries, offences against chastity, or if any 
persons have been abandoned without means of saving themselves, the 
captain, master or leader, shall be punished with thirty years in the peni- 
tentiary or death,' and the other pirates with from twenty-two to twenty- 
four years in the penitentiary. 

144. In addition to the penalties provided in the preceding article, the 
vessels of the pirates shall be confiscated whenever they are captured. 

145. Whoever, residing in the Republic, shall traffic with pirates known 
to be such, shall be punished as an accessory. 


VENEZUELA 


EDITOR’S NOTE. The Penal Code of February 20, 1873 (Article 150), declared guilty 
of offences against the law of nations, among others, Venezuelans or foreigners who should 
commit acts of piracy. Articles 468-470 also provided for the punishment of accomplices 
and for the confiscation of vessels, arms, or other instruments used in the commission of the 
crime. These latter articles were superseded by a law of June 6, 1884, in which the subject 
of piracy was covered in considerable detail. Whether this law of 1854 is still in effect is 
uncertain. It may have been repealed by the Penal Code of May 14, 1897 (Article 509). 
In the subsequent versions of the Penal Code, piracy has been scantily dealt with. The 
Code of 1897 contained only the provision (Article 4) that there should be subject to crim- 
inal prosecution in Venezuela, Venezuelans or foreigners found in the Republic who on the 
high sea should commit acts of piracy, unless they should have been judged in another coun- 
try. In the Penal Code of April 8, 1904, the subject of piracy was omitted. In the Code of 
June 28, 1912, however, the brief provision contained in the Code of 1873 was restored (Ar- 
ticle 162). A definitive paragraph was added to this in the Code of June 30, 1915 (Article 
151), and in Article 4 a clause similar to that contained in the Code of 1897 was restored. 
These provisions were reenacted without change in the present Penal Code of July 15, 1926. 


‘The death penalty was abolished in Uruguay by a law of September 23, 1907. This law 
provided that in its stead there should be imposed an indeterminate prison sentence, with 
& minimum of thirty years and a maximum of forty years. 
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BrsitiocrapHy: Ochoa, F., Exposicién del Cédigo Penal Venezolano (Maracaibo, 1888), 
270, 475-479; Sudrez, S. P., Los Extranjeros en Venezuela, segunda edicién (Lisbon, 1917), 


275. 
LAW OF JUNE 6, 1884! 
AMENDING THE PENAL CopE or FresBruary 20, 1873 
[TRANSLATION] 


Article 468. The crime of piracy, dealt with in Law One, Title III of the 
2nd book of this Code, is committed by the following, and shall be punished 
with the penalties named therein: 


First. The citizens of Venezuela and the Commanders and seamen 
of national vessels which, on the high sea or in waters which are under 
the jurisdiction of the Republic, are found carrying, conveying, or 
transporting one or more persons exported from Africa, or which traffic 
in them, buying or selling one or more of them. 

Second. Commanders and masters, pilots and seamen and other per- 
sons who are found carrying, transporting, buying, or selling Africans 
or slaves, in the ports, bays, coves, roadsteads, rivers, and on the coasts 
of Venezuela. 

Third. The crew of ships which are found navigating without legit- 
imate letters of marque from a State which has the power to grant 
them; those who fight under a flag which is not that of the state from 
which they have received letters of marque; and those who commit 
against the Republic acts of hostility, making use of a false flag. 

Fourth. Citizens who without express permission of the Govern- 
ment, equip vessels for war and roam the sea therein. 

Fifth. Those who, belonging to the crew of a Venezuelan warship, 
commit acts of depredation and violence, either against the vessels of 
the Republic or its territory, or against vessels of a Nation with which it 
is at peace, or against the crew or cargo of such vessels. 

Sixth. The crew of a Venezuelan vessel who have taken possession 
thereof by fraud or violence against her Captain or Commander. 

Seventh. Those who man vessels revolting against the Republic, 
whether or not they are the owners of the same; and 

Eighth. The crew, whether Venezuelans or foreigners, of vessels 
which, used in illicit commerce, commit any act of depredation or of 
violence on the high sea, or in harbors, bays, coves, roadsteads, rivers, 
coasts, or in any other places which are under the jurisdiction of the 


Republic. 


Article 469. The accomplices, concealers, and abettors of this crime shall 
be punished with the same penalty as the principals; and the vessels, arms, or 
instruments of which use has been made shall be confiscated in favor of the 
Republic and the captors. 

Article 470. The President of the Republic is authorized to have cap- 
tured and subjected to trial before any of the national Exchequer Courts 
[Juzgados nacionales de Hacienda], every national or foreign vessel which 
has committed or attempted to commit any act of piratical aggression. 


1 Text from Recopilacién de Leyes y Decretos de Venezuela (Caracas, 1887), XI, 106. 
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The Administrators of Customs and other authorities on the coast of 
Venezuela are likewise authorized to seize such vessels, notifying the Presi- 
dent of the Republic of the capture to the end that suitable proceedings may 
be instituted. 


PENAL CODE OF JULY 15, 1926! 


[TRANSLATION] 


Book I. I.—Or THE APPLICATION OF THE PENAL LAW 


Article 4. The following are subject to prosecution in Venezuela and 
shall be punished in accordance with the Venezuelan penal law: 


9. Venezuelans or foreigners who have come to the Republic, who on 
the high sea commit acts of piracy or other crimes which International 
Law deems heinous and contrary to humanity; except in the case where 
they shall have already been judged in another country and shall have 
fulfilled their sentence. 


Book II. Tirte I.—Cuapter III].—Or Crimes AGAINST 
INTERNATIONAL LAW 


Article 153. Venezuelans or foreigners who commit acts of piracy shall 
be punished with imprisonment [presidio] for from ten to fifteen years. 

Those persons are guilty of this crime who, commanding or manning a 
vessel not belonging to the Navy of any Nation, nor provided with letters of 
marque duly granted, of forming part of an armed body which is on board, 
attack other vessels or commit depredations against vessels or in places on 
the coast to which they may come, or declare themselves in rebellion against 
the Government of the Republic: 


1 Text from Recopilacién de Leyes y Decretos de Venezuela, tomo XLIX, afio de 1926 (Cara- 
cas, 1927), 506. 
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